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In preparing tlie fourth edition of this work for the press, 
I luive endeavoured to make it as useful and complete a manual 

> t 

as possible of the hralich of law of which it treats. Where 
important principles have been laid down bj the Court of 
Criminal appeal, they will be found stated in the very language 
used by the Judges. I may refer to the learned and elaborate 
judgment of Earon Parke in Thxirhurn's case (post, p. 581), 
upon the law of larceny 'where goods come into possession of a 
person by finding, as an example. 


The statutes 14 & 15 Yict. e. 19, “ an Act for the better 
prevention of offences; ” the 14 & 15 Yict. c. 100, “ an Act 
for the further improving the administration of criminal 
justice; ” the 16 k 17 Yict. c. 00, “ an Act to substitute in 
certain cases other punishment in lieu of transportation; ” and 
the 18 & 19 Yict. c. 126, “ an Act for diminishing expense and 
delay in the administration of crijninal justice in certain 
cases; ” are so constantly referred to in practice, that I have 
thought it would be convenient to insert them at length in an 


^appendix. 


D. P. 


TJSMI'LE, 

Ftb., 1857. 
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ADDENDA ET CORBIQENDA. 


Page 304, line-9,./»?r “ 6 & 7 W. 4. c. “ 6 & 7 W. 4, c. 85.” 

. ,, line 26, as follows:— 

By the new statnte, 19 & 20 Viet. c. 110, which oajjse into operation 
on the 1st of January, 1857, and which recites the 6 & 7 W. 4 , c. 85, 
the 1 Viet. £i. 22, and 3 & 4 Viet. c. 72, and alters and amends the 
provisions of those stjftutes, it is enacted by sect. 17 that, “after any 
marriage shall have been solemnised under the .authority of any of 
the recited Acts or of this Act, it shall not be noccssar\% in suppoiii of 
such marriage, to give any proof of the actual dwelling, or of the 
period of dwelling, of either of the parties previou.s to the marriage 
within the district stated in any notice of marriage to he that of his 
or her residence, or of the consent to any marriage having been given 
by any person whose consent thereto is required by law, or that iho 
registered building in which any marriage may have been solemnised 
had been certified according to law as a place of religious worship, or 
that such building was the usual place of worship of either of tho 
parties; noi* shall any evidence be given to prove the contrary in any 
suit or legal proceedings touching the validity of such marriage; and 
all marriages which heretofore have been, or which heresifter may be 
had or solemnised under the authority of any of the said recited Acts, 
or of this Act, in any building or place of worship which has been 
regbtered pursuant to the provisions of the said Act passed in the 
sixth and seventh years of his late Majesty King William the Fourth, 
chapter eighty-five, biJt which may not have been certified as re¬ 
quired by law, shall be as valid in all respects as if such place of 
worship had been so certified.” 

Page 672, 3rd line from bottom, for “ 18 & 19 Viet. c. 1^2,” read 
« 18 & 19 Viet, c, 196.” 



A DPGEST, 


Tnf general rules of evidence are the same in criminal and in civil 
proceedings. “ There is no difference as to the rules of evidence,” 
sap Abbott, J., “ between criminal and civil cases: what may be re¬ 
ceived in the one may be received in the other; and what is rejected 
in the one ought to be rgected in the other.” Watson‘s case, 2 hark 
N. P. C. 155; Murphy's case, 8 C. ^ P. 306, The enactments,’ 
however, of the Common Law Procedure Act, 1854, 'which materially 
altered the rules of evidence in certain cases, are, by sect, 102, confined 
to courts of civil judicature. 


PRIMAllY AND SECONDAllY EYIDENCE. 

Primary evidence 

IFriiten instruments .1 

JHandwritiny .5 

Negative evidence of consent .6 

Exceptions 6 

Evidence nf persons acting in public capacity ■ t . 0 

Admissions by party 7 

• « 

Seemdary evidence 

When admissible in general ...... 8 

Notice to produce in general .8 

U^en dispensed with .... 9 

Form of . . , , .» . , . . 10 

To whom and when ..11 

Consequence of . . , . . • . . 11 

Loss of document .' . . .12 

As to degrees of secondary evidence . ... . . 13 


It is the first and most signal rule of evidence, that the best 
evidence of which the case is capable shall be given; for if the best 
evidence be not produced, it affords a presimiption that it would 
make against the party neglecting^ to produce it. QiO>. Ev, 3. EuU, 
N. P. 293, jper Jervia, C. J,, in Ikoynam v. Knowles, 13 C, B, 224. 

• j, 

Primary evidence—written instruments^ —^As a general rule, .the 
con^hts ,of a written instrument can only be proved by the pro¬ 
duction of the instrument itself, parol eviaenoe of them, being of a 
secondary ob inferior nature. But this rule is not without many 
exoeptKhis. In general, whenever an instrument is entered into in 
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« 

writiQg, wMoh is intended b^the parties (testified by their slgnatores) 
to eontain and to be the evidence of their ooiiseat dr agreement, or 
whenever there exists a written document, which by the policy of the 
law is considered to oontain the evidence of certain &ct8, that 
instrument or document is regarded as the best evidence of the agree> 
ment or facts which it records; and unless it he in the jrassession of 
the opposite party, and notice has been given to him to produce it, or it 
be proved to be lost or destroyed, secondary evidence of its contents 
is not admissible. Thus, where a man makes a will of lands, which 
must necessarily be in writing, both the devisor and the law intend 
that that writing shall be the evidence of the devisor’s intentions, and 
tliercfore the will itself must be produced; neither an exempli^ation 
imder the great seal, nor a probate, or other copy being primary 
evidence of the devise. P. A, P. 246. In the same manner where 
two parties enter into an agreement in writing, that writing is 
intended by them to be the evidence of their mutual consent, and is 
'the only primary evidence of that consent. Brewer v. Palmer, 

3 Enp. 213. ' 

Where upon an indictment for setting fire to a house, in order to 
prove that the house was insured, the books of the insurance office 
were produced,*in which there was tfh entry to that effect; Lord 
Kenyon ruled, that as the polio)' was the best evidence, the prosecu¬ 
tors could not give any evidence from their books, it being inferior 
evidence, unless notice had been given to produce the policy. Enran^s 
case, 1 E»p. 127. Meg. v. KUson, \Eear. (J. C. It. 187. S, C. 22. 

L. J. M. C. 118. 

Upon the same principle, the records and proceedings of courts of 
justice, existing in writing, are primary evidonoe of the facts there 
recorded. Thus where it was necessary to prove the day on which a 
cause came on to be tried, Lord EUenborougn said that he could not 
receive lM|jpl evidence of the day on which (he court sat at nisi prius, 
as that was capable of other proof by matter of record. Thomas v, 
Amley, 6 Enp. 80. Vide post, Documentary Evidence. So on an 
indictment for disturbing a protostant congregation, Lord Kenyon 
ruled that the taking of the oaths under the toleration act, being 
matter of record, could not be proved by parol evidence, llube's 
case, Peake, 132. On an indictment under the statute 8 & 9 Wm. 3, 
c. 26, 81, for having coining instruments in possession, it was 
necessary to socTW that the prosecution was commenced within three, 
months after the offence committed'. It was proved, by parol, that 
the prisoners were apprehended within three months, but the warrant 
was not produced or proved, nor was the warrant of commitment 
the depositions before the magistrate gjven in evidence to show 
Con what transactions, or for what offence or at what time, the 
*' prisoners were oqmmitted. The prisoners being conv^oted, a question * 
was reserved for-the opinion of the judges, who held, that there was 
not sufficient evidence that the prisoners were apprehended upon 
transactions for, high treason respecting the coin, within three 
months after the oftbned committed. PhilHp's case, Mme. ^ My. 

C. C. M 369. Where the deposition of a witness in a case of 
misdemeanor, wis taken under the 7 Geo. 4, c. 64, s. 3, and the 
plaintiff in an action against the witness, offer^ parol evidence 4>f an 
admission made by him in such deposition, the court held thtf the 
evidenoewos ri^tly rejected, teach v. Smpaan, 5 M. ^ TV. 309. 

8o 'Where thw transaetiozm of courts which are not, te(^i^lly v 
‘ s|ieaking, of record, are to be ^ved, if aurii courts j^^rvo written 
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wemorialfi of theit jprooeedings, tljose memorials are the only authentic 
modes of i>roof whioKthe law recognises. 3 Btarh, Ev, 1043, Ut ed. 

Although matters of record and proceedings of courts of justice, 
when committed to writing, cannot be proved by parol, they may be 
proved by* examined copies, a rule founded upon a principle of 
general convenience. In the same manner examined copies of public 
books are admissible without producing the originals. Vide post. 
But no such rule exists with regard to private documents, there being 
no inconvenience in requiring tneir production. 

If oral evidence of an agreement be given, the witness may he 
asked in cross-examination, whether it is not in writing, and as to 
its contents, in order to show that parol evidence is iusidmissible. 
Curtis v. Oreaied, 1 A. E. 107. 

But the admissions of a party to the suit, and his acts amounting 
to admissions, are receivable as primary proof against himself and 
those claiming under him, although they relate to the contents of a 
deed or other instrument. Slatterie v. Pooley^ 6 M. ^ W. 669. The 
reason, says Parke, B., in giving judgment, such statements 

or acts are admissible without notice to produce or accounting for 
the absence of the written instrument is, thaj they arc not open to 
the same objection which belongs to parol evidence from other sources 
where the written evidence might have boon produced; for such 
evidence is excluded, from the presumption of its untruth arising 
from the very nature of the case where better evidence is witliheld; 
whereas what a party himself admits to be true, may 'reasonably 
be presumed to be so.” See also E. v. Welch, 1 Den. C. C. 199; 
King V. Cole, 2 Ex. li. 632; JioiMter v. Peplow, 9 C. B. 501; and 
Taylor on Evidence, 2nd ed., 350. Bloram v. Elsie, By. ^ Moo, 
187, must now be considered us overruled. 

It is not necessary, in every case where the fact that is to be proved 
has been committctl to writing, that the writing shoiild bo produced, 
.Thus where a memorandum of agreement was drawn up, and read 
over to the defendant, which he assented to, but did not sign, it was 
held tliat the tt^rms mentioned in it might he proved by parol. Doe 
v. Cartwright, 3 B. ^ A. 326; 'JVewhitt v. Lambert, 1(5 A. % E. 
470. So where a verbal contract is made for the sale of goods, and is 
put into writing afterwards bj' the vendor’s agent, for the purpose of 
assisting his recollection, hut is not signed ^jy the vendor, it may be 
proved by parol. Dalhon v. Btarh, 4 Esp. 163. So facts may bo 
proved by parol, though a narrative of them may exist in writing. 
Thus a person who pays money may prove the fact of payment, 
without producing the rcceijit which he took. Bambert v. Cohen, 4 
Esp, 213. So where, in trover, to prove the demand, the witness 
stated that he bad verbally required the defendant to deliver up ^e 
property, and at the same time served upon him a notice in writing 
to the same effect, Lord Slleuborough rmed that it was unnecessary 
,to produce the writing. BmMh v. Young, 1 Camp. 439, So a person 
who takes notes of a conversation need not produce them in proving 
the conversation. Thus in Layer's cam for high treason, Mr. Stauey, 
anund»-8eoreta,iy qfs^, gave evidence of the prisoner’s confession 
liefore the oounoil, thou^ it bad been taken down in writing. 12 Vin, 
A^. 90. And although what is said by a prisoner whose examination 
is rcgniarly taken (vide post ) cannot be proved by parol, yet it may 
be so proved where the written examination la inadmissible on 
annn npt of an irregularity in the mode of taking it. Beed?$ case, 
Mai, 403. Or where the magistrate is not bound to take 

r\ 
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down what is said. Mobimm v. Vaughton^ 8 C. ^ P. 252. So on 
an indictment for pequry committed upon d trial in the county 
court, any witness, present at the time, is competent to prove what 
took place, inasmuch as a county court judge is not hound to take 
any notss. R. v. Morgan^ 6 Cox^ Cr. C, 107, ^Mariin^ JB, 
Jlarmer v. Bean, 3 C. ^ JST. 307, per Parhe, B, ^ the fact of a 
marriage may be'proved by a person who was present, and it is not 
necessary to produce the parish register as the primary evidence. 
Morris v. MiUer, I W, Bl, 63^ So tlie fact that a certain person 
occupied land as tenant may be proved by parol, although there is a 
written contract. JR. v. Inhao. of Holy TrinUy, 7 B. 4" O'. OH; 
1 M. 4 R- 444. But the parties to the contract, the amount of rent, 
and the terms of the tenancy can only be shown by the writing. 
S. C. and Strother v. Burr, 5 Bing. 130 ; JDoe v. I£arvey, 8 Bing, 
239 ; R, V, Merthyr Tidcil, 1 B. 4 -dd. 29. 

Where on an indictment for unlawfully assembling, the question 
was, what were the inscriptions and devices on certain banners carried 
at a public meeting, it was held that parol evidence of the iuscrip- 
tions was admissible without producing the banners themselves; and 
per Lord Tenteiden, “Inscriptions used on such occasions are the 
public expression of the sentiments of those who bear and adopt 
them, and have rather the chaiactcr of speeches than of writings.” 
Hunt's ease, 3 B. 4 -d. 566. So the inscription on a monument may 
be proved by parol. Hoe v. Cole, Q C. 4 R- 359. But where a 
notice was suspended by a nail to the wall of an office, it was held 
that it must be produced. Jones v. Tarhton, 9 M. 4 675. 

In the'case oi printed document#, all the impressions are originals, 
pr in the nature of duplicate originals, and any copy will be primary 
evidence. Thus where, on a jirosecution for nigh treason, a copy of 
a placard was produced by the person who had printed it, and ouered 
in evidence against the prisoner, who it api»eared had called at the 
printer’s, and taken away twenty-five copies, it was objected, that the 
original ought to be produced, or proved to be destroyed, or in the 
possession of the prisoner: but it was held that the evidence was 
admissible; that the prisoner had adopted the printing by having 
fetched away the twenty-five copies; and that being taken out of a 
common impression, they must he supposed to agree in the contents. 
“ If Ike placard,” said Mr. Justice Bayley, “ were ofiered in evidence 
to diow the contents of the original manusoript, there would be great 
weight in the objection, but when th^ are printed they all become 
originals; the manuscript is discharged; and since it appears that 
they are from the same press, they must he aU the same.” Watson's 
ease, 2 Stark, H.jP. 130. Semhh, that parol evidence is admissible of 
a printed paper affixed to a wall (cautioning persons not to attend an 
illegal meeting), ami, that it is unnecessary to produce the original 
manuscript. The uoaal way in . such oasea is % give a copy to the 
witness, and ask hisi if it is a copy of what he saw. Ber Oaselee, J, 
and Bark, .71, Bkirsey^s ease, 6 C. 4 JP« 81* 

The transactions and pnx^iogs of public meetings maybe proved 
by parol, as in the case of resolutions entere^nto, although it should 
appear tnat the resotutionB have been readlRm a written or printed 
paper. Thus where,, in a prosecution against Hunt for an unlaw/ul 
assembly, in order to prove the reading of certain resolutions^ a wit- 
>n^ prtmaced a copy of the rejsolutions which had b^n delivered to 
him % Hunt as the fesolntions intended to be proposed, and proved 
thnt the ,reso|utbn%he heard read, comsponded with that copy; 
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this was held sti^oient, though it was objected that the original 

S from which the resolutions were read ought to have been pro- 
, or that a notice to produce it ought to have been given. 
Jffunfa case, 8 jB. ^ A. 568. In a prosecution on the Irish oon- 
■ vcntion act^ the indictment averred that divers persons assembled 
together, and intending to procure tho appointment of a committee of 
persons, entered into certain resolutions respecting’ such committee, 
and charged the defendant with certain acts done for the purpose of 
assisting in forming that committee, and carrying the resolutiotts 
into effect. To prove the first averment, a witness was called, who 
stated, that at a general meeting (the defendant not being prAnt) 
the secretary of the meeting proposed a resolution, and read it ttom 
a paper. The proposition was seconded, and the paper was handed 
ta the chairman and read by him. It was objected that the absence 
of the paper should be accounted for, before parol Evidence of the 
contents of it was received. But the majority of the court were of 
opinion that this was not a case to which the distinction between 
primary and secondary evidence was strictly applicable; that the 
proposed evidence was intended to show, not what tlie paper con¬ 
tained, but what one person proposed, and wh^t the meeting adopted; 
in short, to prove the transactions and general conduct of the assem¬ 
bly ; and that such evidence could not be rejected because some 
persons present took notes of what passed. Sheridan Kirtoanh 
ease, 81 How. St. 7'r. 672. 

Primary Evidence — hondteriting.'] In proving handwriting the 
cvid« nce of tlftd persons is not inferior to that of the party himself. 

“ Such evidence,” says Mr, I’hillipps, “ is not in its nature inferior 
or secondary, and though it may generally be true that a writer is 
best acquainted with his own handwriting, and therefore his evidence 
will generally be thought the most satisfactory, yet his knowledge is ^ 
• acquired precisely by the same means, as the knowledge of other 
persons, who have been in the habit of seeing him write, and differs 
not so much in kind as in degree. The testimony of such jiersous, 
therefore, is not of a secondary species, nor does it give reason to 
suspect, as in the ease whore primary evidence is withheld, that the 
fa^to which they speak is not true.” 1 Phill. Ev. 212, Bth ed, 
lithe evidence of third persons be admissible to prove handwriting, 
it seems necessarily to follow, Jhat it is equadly admissible for the pur¬ 
pose of disproving it, the question of genuine or not genuine being the 
same in both cases. But see 1 Philt Ev. 213, &thed. Accordingly, 
although in an early ewe, where it was requisite to prove that oertam 
alterations in a receipt were forged, it was held that the party who had 
written the reoript ought to be called as tbe best and most satisfactory 
evidence; SmitKs jjwse, O. B. 1768, 2 Eai^, P. G. 1000; yet in 
subsequent cases o:^ 08 e<?htion 8 fot forgery, it has been held that the 
'handwriting may he d^roved by any person acquainted with the 
genuine handwriting. ETugheds case, 2 East, P. C. 1002. Jlf‘ Guirds 
case, Id, So in. M.v. Hurley, 2‘ Moo. Bah, 473, it was held that 
the person whose nan)j||||as alleged to have been forged need not he 
called, either to disprcWihe handwriting, or to riiow that he did hot 
authorise any other person to use his name. 

On bertain indiotmehts for putting away hank of England notes, 
knowing them to be forged, &c. the counsel for the bank thotm^t 
proper, over and afcqve the usual proof j^en by the bank inspector of 
the note being forged (e». of its not being bank paper, nor a bank 
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impression, and that he was acquainted with the handwritiuj^ of the 
clerk whose name appeared to the note, and that he believed it not to 
be bis handwriting) to go farther, and produce the clerk himself 
to prove that he never signed it. This appeared to bo done upon some 
intimation .that the jury would not be satislied without the best 
proof the nature of the case would admit of, and that was the 
signing clerk himself, who was a competent witness. The following 
questions were submitted for the opinion of the judges. Is it 
necessary that the signing clerk, if living, should bo produced? 
And if a jury should require bis testimony, and it is not produced, 
wh^^ direction should the judjre give ? The judges were of opinion 
that it was unnecessary to produce the signing ch.'rk to show tnat he 
never signed the notes, if it were established by the evidence of 
persons acquainted with his handwriting, that the signature was qpt 
in his handwriting. Case of Bank proseetdions, 1 Moody, C. C. 380. 

Primary evidence—neyntice evidence of consent.'] In certain prose- 
cations, it is neceSsary to prove that the act with which the prisoner 
is charged was done without the consent, or against the will, of 
some third person; qnd a question baa been raised, whether the 
evidence of that person himself is not the best evidonee for that 
purpose. Although at one time, it appeals to ha\e been thought 
necessary to call the party himself, it is now setth d that the want 
of consent may be proved in other wa 3 's. Where on an indictment 
under 6 Geo. 3, c. 36, for lopping and to])piiig an ash limber tree 
without the consent of the owner, the land steward was called 
to jtrove that he himself never gave any cunsent,*and from all 
he had heard his master say, (who had died before the trial, having 
given orders for apprehending the prisoners on suspicion,) ho 
believed that ho never did: liaylej’, J., left it to the jury to say, 
whether they thought there was reasonaClu evidence to show that 
' in fact no consent had been given. He adverted to the time of 
night when the oflenoe w'as committed, and to the circumstance 
of the prisoners running away when detected, as evidence to 
show Hiat the consent required had not in fact been given. The 
prisoners were found guilty, llazifa ease, 2 C. ^ P. 4oS. So on an 
indictment on 42 Geo. 3, c. 107, s. 1, for killing fallow-deer wiUiput 
consent of the owner, ajj,d on two other indictments, for takin ^ish 
out of a pond without consent, evidenpo was given that the offence 
was comraith^d under such circumstances as to warrant the jury in 
finding non-consent; and the persons engaged in the management of 
the difierent properties were called; but not the owners. The judges 
held the oonvictions right. AUen'sease, I Jfoo, C. C. 154. 

Primary evidence — exceptions—persons activui in a public capa¬ 
city.] Where persons, acting in a public capaoit|^ave been appointed 
by instruments in waiting, those instruments are not considered the 
primary evidence of the appointment, but it is sufficient to show tliat 
they have publicly ateted in the capacity attrihnted to them. Thus 
in ime case of all peace officers, justices of t||||||peace, constables, &o., 
it in sufficient to prove Hiat they aoted in^Bose characters without 

S roduoing tlieir appointments; and this even in the case of murder. 
yrBuller, JB^tyman v. WisOf 4 T. R. 366, Gordon's case, 1780, 
e^d ib. . So, where on an indictment for iieijury in an answer to an 
allegation in the eodesiasticefi court, in order to priwe that the person 
by whom the oath was administered, u as a surrogate, evidence was 
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given of his having been in the habit of acting in that capacity, Lord 
Kllenboicugh said, “ I think the fact of his having acted as surrogate 
is sufficient primd facie evidence that he was duly appointed, and had 
competent authority to administer the oath. I cannot, for this pur¬ 
pose, make my distinction between the ecclesiastical courts and other 
jurisdictions. It is a general presumption of law, that a person 
acting in a public capacity is duly authorized so to do.” Vereht'e 
case, 3 Campb. 432. So where an affidavit purported to be sworn 
before a commissioner, proof of his having acted as such was held by 
Patteson, .1,, to bo sufficient. Howard's case, 1 Moo. Sf Jftob. 187. 
In an action on an attorney’s bill, it was proved by the defen^iit 
that the plaintiff was admitted an attorney of tlie King’s Bench ip 
1792, and had ceased for more than one year to take out his certifi¬ 
cate ; it was contended that it lay upon him to prove his re-admission, 
hut it was held, os he had proved that he had acted a»an attorney of 
the Common Pleas in 1824, that it was to be presumed he had lawfully 
acted in that eliaraetcr, in that court, till the eoirtrary was shown. 
Pearce v. Uhalc, 5 Jj. C. 38. So where the directors and over- 
sp('rs of a parish were by a local act to sue and be sued in the name 
of their vestry clerk, it was held, that proof of the latter having acted 
os vestry elerk was sufficient pi'hnd facie eviddhoe of liis being regu¬ 
larly appointed sucli clcik. M^Gakei/ v. Alston, 2*M. W. 211. 
So of an altest.'d soldier engaged in the recruiting service. WttUon 
V. (Jnvin, Iti Q P. 48. 

Primary evkhnee — exceptions—admissions by party.'] Where a 
parly is cliargcrl as boajing some particular ch,ara(3ler, the fact of his 
ijaviug acted in that character will be sufficient evidence, as an ad¬ 
mission, without reference to his appointment being in writing. I'hus 
in an action for ])enaltips gainst a collector of taxes, under 43 Geo. 3, 
c. 99, s, 12, the warrant OT appointment was not produced, it being 
•held that the act of collecting the taxes was sufficient to prove him 
to be collector. Lister v. Priestly, Wiyhtw. 07. Bo on an information 
against an officer, for receiving pay from government for a greater 
number of men than had mustered in his eor[)s, Lord Eilenborough 
held, that the fact of his being commandant might be proved from the 
returns, in which he described hims(‘lf as major commandant of the 
oor^, without adducing direct evidence of^his appointment by the 
king. CrardmT's ease, 2 Campb, 513, BeJ in an action against a 
clergyman for non-residence, the acts of the deicndon't as parson, and 
his rt'coipt of the emoluments of the church, will be evidence that 
lie is parson without formal proof of his title. Jievan v. IVilliams, 
3 T. ± 635, {a). Smith v. Tayhr, 1 Bos. ^ Pul. N. Ji. 210. Again, 
upon an indictment against a letter-carrier for embezzlement under 
2 Wm. 4, 0 . 4, proof tliat he acted as such was held to be sufficient, 
without showing h#appomtment. BoreU's case, 6 C. P. 124. 

In the same manner, where the appointment or particular character 
of the other party is to be proved, the admission of the party against 
whom the evidence is>^>fferea, wHi not be secondary evidence, although 
the appointment he i]||||||[riting. Thus in an action for penalties on 
the post-horse act, brolfht by the farmer of the tax, it was held, not 
to. he necessary for the plaintiff to give in evidence his appointment 
by ^e Lords of the Treasury or the Commissioners of the stamp 
duties; proof that ^e defendant had accounted with him as farmer 
of the duties, being sufficient. Radford v. McIntosh, 3 T. R. 632. 
Bee Smith v. 2'uyhr, 1 Bos, ^ Pul, R, 211 . Bo in an action fur 
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slandering the plaintiff in his profession of an attorney, the words 
being, that the defendant would have him struck off the roll,*’ &c., 
it was held that this was an admission by the defendant, that the 
plaintiff was an attorney, and sufficient eviaenee of that fact. Berry¬ 
man Tf Tf'Tse, 4 T. It. 366. ’The rule is thus stated by •Heath, J., in 
Smith V. 2'aylor, 1 Bos. Bui. N, It. 208. “ Where a defendant, 

in the course of the transaction on which the action is founded, has 
admitted the title by»virtue of which the plaintiff sues, it amounts to 
primd facie evidence that the plaintiff is entitled to sue.” 


Secondary evidence—when adinissihle in yeneral.'] It is an es¬ 
tablished rule that all originals must be accounted for, before 
secondary evidenoo can be given of any one. Alwon v. I'urnival, 
4 Tyrtch. 767; 1C., M. It, 292, S.f). Secondary «videnoe is ad¬ 
missible, where the primary evidence’, being documentary, is either 
lost or destroyed; or where it is in the hands of the opposite party, 
or of his privy or* agent; or it is in the hands of a person privileged 
from producing it, and who being required to do so, insists updh his 
privilege ; Marston v. Ihiom% 6 C, ..S' P. 381; I A. B. 31, S. C. ; 
Doe V. Boss, 7 M. ir. 112; in -which latter case the court sug¬ 
gested that where an attorney refuses to produce a document on the 
ground of privilege, it may perhaps be necessary to siiow that his 
client also objects to its production. See also XewUm v. Chaplin, 10 
C. B. 356. But if the attorney positively swears that his client has 
instructed him not to produce the instrument, the client need not bo 
suhpamaed. Phelps v. Brew, 3 E. B, 430. So secondary evidence 
is admissible where, as in the case of tablets let into walls, it is 
impossible to produce the original in court without groat inconve¬ 
nience ; or v-’here the original is in a foreign country and is not 
legally removable from its ]»laco of dejw^lt. Alivon v. I'arniml, 4 
Tyru'h. 751; 1 Cr., 3f. id. 277. See Boyle v. Wiseman, 10 J?r. 
B. 647, But where a notice was suspended by a nail to the wall of 
an office, it was held that it must be produced. Jotws v. Tarkton, 
9 M. W. Glo, The refastil of a third person to produce a docu¬ 
ment in his possession on subpmua, which ne is not justified in with¬ 
holding, will not let in parol evidence of its contents; the only 
remedy of the party is by an action against him. Jesm (Mkye 
r. Gibbs, 1 V. 4“ Goll, 156; B. v. Llanfaethly, 2 B. 4 B. 940 ; 23 
L. J, M. C. 33, S. C. When a copy of an attested instrument is pro¬ 
duced as secondary evidence, the attesting witness need not be called. 
Poole V. Warren, 8 A. 4 B. 582. ^ 

Secondary evidence, — notice to produce—in general.'] Where a 
’ document is in the hands of the other party, a notice to produce it in 
court must be given to him, before secondary evftenoe of its contents 
can be received. Its object is not, as was formerly thought, to give 
the opposite party an opporf^iity of providing tlie proper testimony 
to support or impeaoh the document, but it is merely to enable him to 
produce it if he likee at the trial, aud thus faMccure the best evidence 
of its contents, Bwyer v. Collins, 7 Bjc. 1^639. There is no dis¬ 
tinction between civil and criminal oases, with regard to the produo- 
tion of documents after notice gpven to produce them, and with'regard 

the admissibility of secondary evidence iu ease of their non>pro- 
Tl^tlou. Ze MerehanPs ease, coram Byre, B.,A Leach, 300 {n). 
In Layer''s case for Ifiigh treason, it was proved by a witness, that the 
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prisoner had shown him a paper partly doubled up» which contained 
the treasonable matter, and then immediately put it in his pocket; 
and no objection was made to the witness giving parol evidence of 
the paper. 6 Sfafe Triuh, 229 (/o. ed,) ; 16 Howell's St, Tr, 170, 
S. C\ Franiia's ww, 15 llowMs St. Tr. 941, • 

A notice to produce will let in secondary evidence in criminal as 
well as civil eases, where the document to be produced appears tt) 
have been in the hands of the agent or servantM the prisoner under 
such circumstuTices, as that it might be presumed to have come to his 
own hands. Colonel Gordon was indicted tor the murder of Lieut,- 
Colonel Thomas in a duel. The letter from Gordon containing the 
challenge was carried by Gordon’s servant, and delivered to Thomas’s 
servant, who brought a letter in answer, and delivered it to Gordon’s 
servant; but it did not appear in fact, that the letter was ever de¬ 
livered to Gordon himself. Mr. Baron Eyre permitted an attested 
copy of the latter letter to be read against the prisoner, and left it to 
the jury as legal evidence, if they w'ere of opinion that the original 
had ever reached the prisoner’s hands, llotham, Bf, concurred ; but 
Gould* J., thought that positive evidence ought to be given that the 
original had come to tne prisoner’s hands. Gorthm's case, O. B. 
1784, 1 Leach, 300 (i/l. ‘Where a prisoner’s attorney produced a 
deed as part of the eviuenco of his client’s title upon the trial of an 
ejectment, in which the prisoner was lessor of the plaiutifl', and the 
(iecd w'as delivered back to the attornej when the trial w’as over, it 
was held to be in the prisoner’s possession, and the prisoner not pro¬ 
ducing it in pursuance of notice, secondary evidence of its contents 
was received. PerVatiyhatt, li., Hunter's ease, 4 V. (§* P, 128. But\ 
in order to render a notice to produce available, the original instru-f. 
inent must be shown to be in tlie possession of the opposite party, ovl 
of some person in privity with him, who is bound to give up posses-> 
sion of it to him. I'herufore, where a document is in the hands of a ^ 
p/iirson as a stakeholder betw^cen the defendant and a third party, a' 
notice to produce will not let in secondary evidence of its contents. 
J'arry v. May, 1 Moo. ^ It. 279. See also Laxton v, Jteynolds, 18 
Jur. 963, Fxch. 

The question whether there is sufficient proof of possession in the 
opposite party, is solely for the judge; and where a notice to produce 
is given by tne plaintiff, the defenaant may i:^teri)ose, with evidence 
to disprove possession, and such evidence givbs the plaintiff no reply 
to the jury. Per Parke, B., Harvey v. Mitchell, 2 Moo. R, 366. 

Secondary evidence—notice to produce—when dispensed icith,~\ 
Where from the nature the prosecution the prisoner must be aware 
that he is charged with the possession of the document in question, a . 
’ notice to produce it is unnecessary. Thus upon an indictment for 
stealing a bill of ex^ange, parol evidence of its contents may be 
given, without any proof of a notice to produce. Aieklcs' case, 1 Leach, 
294 ; 2 East, P. C. 675. So upon an indictment for forging a note, 
which the prisoner afterwards obtained possession of and swallowed, 
Buller, J., permitted pa;[^ evidence of the contents of the note to 
be’ given without any notice to produce. Spragge's case, cited 14 
East, 276. But see R. v. Haworth, 4 C. ^ P. 254. In the case of 
Be la Motte, indicted for high treason, his correspondence was 
secretly opened, ctmies of the contents taken,_ and the originals sealed 
again, and forwar^d to the place of destination. The original letters 
having been proved to be written by the prisoner,’‘Hie copies proved 
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to be examined were admitted in evidence. De la Matters case, 1 
Eaet^ P. C, 124. So upon the trial of an indictment for adminis- 
terinjj an unlawful oath, it may be proved by parol that the prisoner 
read the oath from a paper, altliougli no notice to produce that paper 
has been given. Moor’s case, 6 Past, 419 (»). MuhCs case, 3 Ji. 
^ A, 568, ante, p. 5. In a case of forgery, where the juisoner was 
proved to have said that he had destroyed the forged deed upon 
which the charge v^lis founded, it was held to bo unneoessary {per 
Parke, J.) to prove any notice to produce the deed, so as to let in 
secondary evidence of its contents. Haworth's case, 4 O. ^ P. 254. 

Put an indictment for setting lire to a dwelling-house with inhmt 
to defraud an insurance oflice, is not such a notice to tlie prisoner 
as will dispense with a notice to produce the policy of insurance, so 
8s to allow th(! prosecutor to give secondary evidence of its contents. 
JSllieomhe'H cese, 5 (\ 8c 1\ 522 ; 1 Moo. vSf- R. 260, S. C. post, p. ll. 
li. V. Kit son, 1 Dear. V. C. E. 187, S. C. 22 L. J. M. (J. 118. 

A notice to produce is not re«juisite where the document tendered 
i in e\ idence is a duplicate original; jwr Jjord Ellerdiorotnjk, Philipson 
' Y. 0iace, 2 (Jump, 110; per JiayU^, J., Colling v. Treweefc, 6 P. 
^ 398 ; or a counterpart; Burleigh v. Stills, o 7\ It. 465. Ette 

d. IFtst V. Dads, 7 Bast, 363. Mayor of Carlisle v. Blamire, SEasf, 
487. Or w'here the instrument to be given in proof is a notice, as a 
notice of action ; Jury v Orchard, 2 B. 8c P. 39; a notice of the 
dishonour of a bill of exchange; Kvenc v, Beaumont, 2 B. P. 288; 
or a notice to quit; 2 P, ^ P. 41. JMor is a notice to produce 
necessary where the jjarty has fraudulently or forcibly obtained 
[Kissession of the document, as from a witness in ^ud of his subpoena 
duces tecum. Goodered v. Armour, J Q. B. 956; 

It is sufficient to dispense with a notice to produce, tliat the party 
in possession of the document has it with him in court. ** Dwyer v. 
Collins, 1 Ex. It. 639, overruling Bate v. Kinsey, 1 CV., M. E. 38. 

Secondary evidence—notiee to produce—form ofj] It is not neces¬ 
sary that a notice to produce should be in writing; and if a notice by 
parol and in writing be given at the same time, it is sufficient to 
prove the parol notice alone. AmiVA v. Young, 1 Camph. 440; 
2 Eussell, 677. The notice, if a written one, must bo proj.erly 
entitled. Harvey v. Morgan, 2 Stark. N. P. 17. But in a recent 
case, Lawrence v. Cltfrk, 14 M. H'^. 251, where the notice was 
objeoU d to on the ground that it was entitled by mistake in a wTong 
couil, Alderson, B., said, “ One does not know where we are to stoji. 
Would the notice be bad if one of the names were spelt wrong ? At 
the time of the decision in Harvey v, Morgan, the Coiu'ts were much 
more strict than now as to matters of this nature.” 

In order to render it effective the notice should sufficiently point 
out tlie document required to be produced. Where, under a notice 
to produce “ all letters, papers, or documents touching or concerning 
the bill off exchange mentioned in tlio declaration,” the party served 
was called upon to j^irodufte a particular letter, Best, C. J., wa8:<»f 
qimion that the notice was too vague, wd that it ought to have 
pointed out the particular letter requirecU France v. Lucy, Ry. A 
Moo, N. P. C. 3il ; see also Jones v. Edwards, MHH. \ Y, *149. 
But a notice to produce “ all letters written by plaintiff to defendant 
mating to the mijitters in dispute in this action Jfacoh v. Lee, 2 
MIxt. ^ P. 33; o]f “all letters written to and received by plaintiff 
between 1837 ai»l^841, both inclusive, by and from the defendants, 
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or either of them, and all papers, &c., relating* to the subject 
matter of this cause Morris v. IlamotP^ 2 Moo, ^ Ji, 392; has 
been held sufficient to let in secondary evidence of a particular 
letter not otherwise specified. And see Jioyers \. Custance, 2 Moo. 
4* P. 179. . • 

Serondury evidence—notice to produce—to wkoni and when,'] In 
criminal as well as in civil cast s it is sufliei* ntto serve the notice to 
produce, eilher upon the defendant or prisoner himself, or upon his 
attoniey. Caics, q. t. r. Winter, 3 T. li. 306; M'Nally on Ev. 355; 
2 7\ Ji. 203 (n); 2 Jitmell, 678. And it may he left with a servant 
of the party at his dwelling-house. JVr Jhd, C. J, Evans v. Sweet, 
jR. Jl. 83. It must be served within a reasonable time, but what 
sball be deemed e reasonable time must depend upon the eircum- 
6tanct'.s of each particular case* The prisoner was indicted for arson. 
The commission-day was the 15ih of Marcli, and the trial came on 
upon tlic 20lh. Notice to prt)duce a policy of insurance was served 
<m the prisoner in gaol upon tho 18th of Match. “His residence was 
ten miles from the assize town. Jt being objected that this notice 
w'as too late, Littlodale, J., after consulting ^arke, J., said, “ We 
are of opinion tliatthe notice was t «)0 late. It cannot be presumed 
that the prisoner iiad the policy with him nhen in custody, and the 
trial inigiit liavc come on at an earlier ju.riod of the assize. We 
therefore think, that secondary evidenee of the policy cannot be 
roceivi'd.” Ellieotnhe^s case, 5 C. 4' P< 522; 1 3foo. ^ Jt. 2C0, S. C. 
Haworth’s case, 4 V. i-V J*. 254, S. I*. So where the notice to produce 
a policy of insurajuce was given to the prisoner in the middle of the 
day i>recedirig the trial, the ]>risoner’s residence being thirty miles, 
from the assize town, it was held to bo too late. P. v. Kifson, Jhurs. 
C. C.P. fl?; S. C. 22 LateJ. M. V, 118. Notice served on the attorney 
at bis office on the evening before the trial, at half-past seven, was 
dield by Lord Denman, C. J., to be insuilieient to let in secondary 
evidence of a letUr in bis client’s |) 08 ses>sion. Byrne v. Jlarrey, 

2 Moo. 4" J2. 89; nml see also Lawrence y. Clark. 14 Jf. 4' W'^* -50. 

The notice should bo served before the commission-day, when 
the party does not live at tho assize town. 1 3Ioo. 4‘ Jt> 269. And 
see also Eoe v. Spiffy, 3 Ji. 4’ Ad. 182. Service of a notice on 
a Sunday is bad: Per Pattcsou,J., in Jlwjhes v. Budd,Z Dowl. 
p. a 315. 

Secondary evidence — consequences of notice to produce.'\ Tho only' 
consequence of giving a notice to produce, is that it entitles the party^ 
giving it, after proof that the document in question is in the hands of 
the party to whom it is given, or of his agent, to go into secondary 
evidence of its contents, but does not authorize any inference against ^ 
the party failing to produce it. Cooper v. Gibbons, 3 Catnpb, 363. 
It woula seem, however, that the refusal to produce is matter^ of 
observation to the jury. Semb. per Lyndhurst, C. B. ,* 4 Tyrwh. 662 ; 

1 Or., M. 4" P. 41. But see Doe v, Whitehead, 8 A. 4* E. 671. 

.If a party to the suit refuses to produce a document w'hcn oalledl 
on, he cannot afterwords produce it as his own evidence; Laxton y.\ 
Peynolds, 18 Jur, 963 Ex. : and if the defendant refuses to produce 
a document, and the plaintiff is thereby compelled to give secondary | 
evidence of its contents, tlie defendant cannot afterwards produce it | 
as part of his own case, in order to contradict the secondary evidenee.' 
Doe V. Hodgson, 12 Ad, 4' 136, If he calls for papers, and 
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inspects them, they will he rendered evidence for the opposite party. 
JFfiaram Vi Itnuiledf/Cf bdRup. 235. Wikon v. Bowic^ 1 C. P. 10. 
Though it is otherwise, if he merely calls for them without inspecting 
them. Sayer v. Kifchen, 1 Eep. 210. Secondary evidence of pajjers 
cannot*be given until the party calling for them has opened his case, 
before which time there can be no cross-examination as to the con¬ 
tents. (iraham v. Dyufer, 2 Stark. N. P. 23. As against a pajty 
who refuses, on notice, to produce a document, it will be presiuaea 
that it boro the requisite stamp, but the party refusing is at liberty 
to prove the contrary. Crisp v. Anderson, 1 Sfai'k. N. P. 35. 

Secondary evidence—loss of docuinent,"] Where the original of a 
document is proved to l)e lost or destroyed, secondary evidence of 
its content.s may be given in criminal as well as in*civil proceedings. 
Thus upon art Indictment for false pretences contained in a letter, 
upon prt)of of the loss of the letter, parol evidenoe of its contents is 
admissible. Chadwick's case, tJ C. tV 2*. 181. Before secondary 
I evidenoe can be ’^iven'of any document, evidence that the original 
: once existed {Doe v. Wittcomh, 6 Ex. E. Gt)l) and of its loss must 
] be offered, and it must be sViown that due diligence has been exercised 
^ in searching for it. I’he degree of diligence will necessarily depend 
on the particular case. AYliere, on a prosecution for a libel, the 

{ lublisher of a paper in which the libel had bten inserted, stated that 
le believed the original was either destroyed or lost, having been 
thrown aside as useless; this was held sufficient to let in secondary 
evidence. Johnson's rase, 7 East, 00. See also Jioyk v. Wisemun, 
10 Exch. 647. S. a 24 i. J. Ex. 100. 

The degree of diligence to be exercised in searching for a document, 
will depend in a great measuri* on the importance of the document. 
(rally V. Bjx. of Exeter, 4 JUnyh. 208. (iuthercule v. Mml, 15 ilf. 
^ Jf”. 319—335. In the case of an useless document, the pre¬ 
sumption is that it has been destroyed. Her liayley, .L, The Kiny 
V. East Farleiyh, 6 I), R. 1§3. And where the loss or destruction 
of a paper may almost be presumed, very slight evidence of such loss 
or destruction is suflBeient. Per Abbott, C.J., Brewster v, Sewell, 
ZB. ^ A. 296. Thus where depositions have been delivered to the 
clerk of the peace or his deputy, and it appears that the practice is, 
on a bill being thrown^ out, to put aw^' the depositions as useless, 
slight evidence of a search for them is sufficient, and the deputy need 
not be called, it being his duty to deliver the depositiogp to his 
principal. Ernman v. Arh-ll, 2 2i. C. 496. 

Where it is the duly of the party in possession of a document to 
deposit it in a particular place, and it is not found in that place, the 
presumption is, that it is lost or destroyed. The King v. Stourbridge, 
8 B. C. 96 ; 2 Jlf. i§* R. 43, S. C. Where an attorney or officer is 
applied to for documents the court will assume till the contrary is 
proved, that all the documents relating to the subject of inquiry are 
produced. M'Clafiey v. Alston, 2 M. 7F. 213. See upon this 

})oint, R. V. Saffron Hill, IE. ^ B. 93 ; S, C. 22 Zaw J. 
M. C. 22. 

When the document was in the possession of a party who is dead, 
his declarations as to its loss or destruction, are admissible after his 
death. v. Morton, 4 M. ^ S, 48. See Rex v. Piddkhinton, 
ZB. ^ Ad. 460. But where it did not appear that an indenture had 
been in the posseanon of the deceased, his declarations as to its loss, 
were held inadmissible. Rex v. Rato^,, 2 A. ^ E. 156, Where 
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the party in whoso possession the instrument was, is alive, his decla¬ 
rations are inadmissible, and he ought to be called as a witness. Rex 
V- Denio, 7 It. ^ C. 620. Parkins v. Cobbetty 1 C. i§* P. 282. But 
see JR. V. KmHworth, 7 Q. B. 642. • 

Tho preliminary question of fact upon which the admissibility of 
the evidence depends is, for the decision of tho judge, not of tiie jury. 
Therefore, where a party who had made a pnmd facie ease for the 
reception of secondary evidence of a document, proceeded to prove 
its contents by the parol evidence of a witness who hud seen the 
original, on which the opposite party interposed, and showing a 
document to tho witness, asked him if that the original, whicli 
the witness denied; it was held that the judge was bound to decide 
the collateral question, whether tlic document thus offered was 
the original or not, and upset or receive the secondary evidence 
accordingly. Boyle v. IVismtan, 1 Jur. N. S. 894. • 

As to degrees of secondary evidence.l In Brown v. Woodman, 
6 C. % P. 206, it was said by Parke, J., that thefe are no degrees of 
secondary evidence; and he held that a defendant might give parol 
evidence of the contents of a letter, of which jie had kept a copy, and 
that he was not bound to produce the cony. So where two ‘parts of 
an agreement were prepared but one only was stamped, which was 
in the custody of the defendant, who, on notice, refused to produce 
it, the court ruled that the plaintiff might give the draft in evidence, 
without putting in the part of the agreement which was unstamped. 
(rfimons V. Swift, 1 Taunt. 507. Bnex. Moss, 7 M. TT, 102 ; Ilall 
V. Ball, 3 M. ^ Gr. 242. The copy of a copy is not secondary 
evidence of the original. Eceringham v. Moundill, 2 Mm. lif M, 138. 
Liebmajii v. Pooley, 1 Stark. N. P, 168, per Lord FAlenhorouyh. 
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General nature of presumptive evidence—and when admissible.'] 
I “A pre8uun>tion of auj' fact is proi»erly an inference of that hict 
I from other facts that afe known ; it is an act of reasoning.” Per 
Abbott, C, Rexy. Burdett,^ B. A. 161. When the fact itself 
cannot be proved, that which conn s nearest to the ])roof of the fact 
is the proof of the cireumstar.cts that necessarily and usually attend 
such fact, and these are called presumptions and not proofs; for 
they stand instead of the proofs of tlie fact till the contrarj’ be 
proved. GiJh. Ev. 157, The instance selected by Chief llarou 
Qilbcrt to illustrate the nature of presumption is, where a man is 
discovered suddenly dead in a room, and another is found running 
out in haste with a hhiody sword ; this is a violent pmsumption that 
he is the murderer; for the blood, the weapon, and the hasty iliglit, 
are all the necessary concomitants of such facts; and the next proof 
to the sight of the fact itself is, the proof of those circumstances that 
usually attend such fact. Id. 

“The principal difference,” observes an eminent writer on the 
f law of evidence,” (1 Phill, Er,io6,7th ed.) “ to be remarked between 
i civil and criminal cases, with referenco to the modes of proof by 
I direct or circumstantial evidence, is, that in the former, wlierc civil 
\ rights are ascertained, a less degree of probability may be safely 
I a£>pted as a ground of judgment than in the latter case, which affects 
i life and liberty.” The same doctrine is asserted by Mr. M'Nally, in 
his Rules of Evidence on Pleas of the Crown, p. 678. “ Everything,” 
he observes, “is a doubt in a civil ease, where the jury weigh tho 
i evidence, and having struck a fair balance, decide according to the 
1 weight of the evidence. This, however, is not the rule in criminal 
j cases, for it is an established maxim, that the jury are not to weigh 
( the evidence, but in cases of doubt to acquit the prisoner.” The 
\ soundness of tiiis dietinction’t may, i>erhaps, be doubted.' The rules 
* adopted with regard to the admission of presumptions in civil cases, 
are grounded on the principle that they tend to the discovery of tho 
truth, and the consequences which are to ensue upon that discovery 
seem to have bearing upon the application of the rule. Oreat 
.caution is doiibtkss necessary in all cases of presumptive evidence; 
and, Bcoor^gly, I,erd Hale has laid down two rules with regard to 
I the acting upon suda evidence in criminal cases. “ I would never,” 

I he say^, * ‘ convict aiy pelisoiii of stealing the goods of a eertain person 
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nnkmivn, merely because be would not give an account bow he came \ 
by them, unless there was due proof made that a felony was com- 
mitted of these goods.” And again, “I would never convict any \ 

S BDion of murder or manslaughter, unless the fact were proved to bo \ 
one, or at least, the body found dead.” 2 JIak, 290. So it is said 
by Sir William Blacksfone, 4 Comm, 359, that all presumptive 
evidence of ftdony should be admitted cautiously, for the law holds i 
that it is better that ten guilty persons escape, than that one inuo- ^ 
cent suffer. The following ease on this subject was cited by Oarrow, 
arffumdo, in IIimhnarsh'« case, 2 Leach, 671. The mother ami 
reputed father of a bastard child, were observed to take it to the 
margin of the dock in laverpool, and after stripping it, to throw it 
into the dock. The body of the infant was not afUrwarda seen, 
but as the tide of the sea flowed and reflowed into and out of the 
dt)ck, the learned judge wlip tried the father and#mother for the 
murder of their child, observed that it was possible the tide might 
have carried out4hc Urtntf infant, and the prisoners were acquitted. 

“ With respect to the comparative weight duetto direct and pre- , 
Bumptive evidence, it has been said that circumstances arc in many 
cases of greater force and more to be depended on than the testimony ■ 
of living witnesses; inasmuch as witnesses Riay either bo mistaken | 
themselves, or wickedly intend to deceive others; whereas oircum- . 
stances and presumptions naturally and necessarily arising out of a ' 
given fact cannot lie. Per Mowitenoy, 2i., Amiesley v. LordAnyk sea, 

9 St. Tr. 426, 17 Howell, 1430. It may bo observed, that it is gene¬ 
rally the j)roperty of circumstantial evidence to bring a more exten¬ 
sive assemblage of facts under the oognixance of a jury, and to require 
a greater number of witnesses than where the evidence is direct, 
whereby such circumstantial evidence is more capable of being dis¬ 
proved if untrue. See lientham's Jtatiomle of Judicial Ecidetue, 
vol. 3, p. 251. On the other hand it may be observed, that circum- 
, stantial evidence ought to be acted on with great caution, especially 
where an anxiety is naturally felt for the detection of great crimes. 
Tills anxiety often letyds witnesses to mistake or exaggerate fuels, 
and juries to draw rash inferenpes; there is also a kind of pride or . 
vanity felt in drawing conclusions from a number of isolated facts, 
which is apt to deceive the judgment. Not unfrequently a presump¬ 
tion is formed from eircumstances which would not have existed 
ns a ground of crimination, but for the Accusation itsulf; such are 
the conduct, demeanor, and expressions of a suspected person, when 
scrutinized by those who suspect him. And it may he observed, tliat 
circumstantial evidenoo, which must in general be submitted to a 
court of justice through the means of witnesses, is capable of being 
perverted in like manner as direct evidence, and that, moreover, it is 
subjected to this additional infirmity tliat it is composed of inferences 
each of which may bo fallacious,” Phill. Ev. 468, 8th ed. 

General instances of presumption."] As almost every fact is capable 
of being proved by presumptive as well as by positive evidence, it 
would be impossible to enumerate the various cases in which the 
’former evidence has been admitted. It may be useful ^however, to 
vState some particular instances of presumptive proof which may occur 
in the course of criminal proceedings. 

Proof of the possession of land, or tho receipt of rent, is primd,faci» 
evidence of seisin in fee, Co. JMt, 16, a, B. N. P, 103. So py#- 
B^ion is presumptive evidence of prox>erty in chattels. A Aeca.(Kr< 
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other writing thirty j*cars old is presumed to have been duly exe¬ 
cuted, provided some account be given of the place where found, &c. 
li, K. JP, 255, The licence of a lord to enclose waste may be pre¬ 
sumed after twelve or fourteen years’ ^ssession, the steward of the 
lord having been cognizant of it. I)oe v. Wilson, 11 East, 66. 
Bridgvs v. Jilunvhard, 1 A. % E. 636. The flowing of the tide is 
presumptive evidence of a public navigable river, the weight of such 
evidence depending upon the nature and situation of tho channel. 
Miles V. Hose, 5 Taunt. 705; 1 Marsh, 313, S. C. R. v. Mon¬ 
tague, 4 R. C. 602. The existence of an immemorial custom may 
be presumed from an uneontradicted usage of twenty years. JoUffe^s 
case, 2 B, C. 54 ; y D. JR. 240, C, So the continuance of 
things in statu quo will be generally presumed; as where the plain¬ 
tiff beii^ slandered in his ollieial character proves his appointment 
to the office hetWe the libel, his continpance in office at the time of 
the libel need not be proved though averred. BudiPs ease, 5 Esp, 230. 
So the law presumes that a party intended that wldch is the imme¬ 
diate or probable censequcnce of his act. Dijron's ease, 3 M. ty S. 
11, 15. . 

So a letter is presumed, as against the w'riter, to have heeh written 
upon the day on which' it bears date ; Hunt v. Masseg, 5 B. Ad, 
902; 3 Mev. 3L 109; and whether written by a party to the 
suit or not; Poten v. Olossop, 2 Ex. R. 191 ; and a bill is presumed 
to be made on the day it is dated; Oicen v. Waters, 2 3f. 4' W. 91; 
except when used to prove a petitioning creditor’s debt; Anderson 
V. Weston, 6 Eew Cases, 296, 301. So the presumption is that 
indorsements on a note admitting the receipt of interest were written 
at the time of their date; Bmith v. BtUtens, 1 Moo. ^ R. 341. 
Indeed it is a general presumption that all documents were made on 
the day they bear date; Davies v. Loundes, 7 Scott, N. JR. 214 ; 
Poten V. Clossop, 2 Ex. R. 191. 

Presumption of innocence and legalihj,'] Tho law presumes a man 
to be innocent until the contrary is proved,^ or appears from some 
stronger presumption. Where a woman, whose husband twelve 
montms previously had left the country, married again, the presump¬ 
tion that she was innocent of bigamy was held to pre^nderate over 
the usual presumptiou of the duration of life. R. v. Inltah. of Twy- 
ning, 2 B. ^ A. 386. Birt the observations of Bay ley, J., and Best, 
J., in Rex v. Twyning, with respect to conflicting presunn)tions, 
were questioned by the court in Rex v. Ilarborne, 2 Ad. E, 544; 
where it was decided, that the oourt.of Uuarter Sessions were right 
in presuming that the first wife was living, although such pre¬ 
sumption led to the conclusion that the husband had been guilty of 
bigamy. It is to bo observed, that the circumstances of tbe two 
cases differed so much as to justify the court of Quarter Sessions 
even on the doctrine of contrary presumptions, in coming to opposite 
conclusions upon tjtem. Hi ds a rule, tnat illegality is never to be 
presumed, but the presumpldon is that a party complies with the law. 
Sissons V. Dixon, 6 B. ^ C. 768, Thus legitimacy is always pre¬ 
sumed. Banbury Peerage case, 2 Seho, N, P, 796, So where a' 
letter is sent with a parcel of ^ods, it will he presumed to relate to 
the goods, ,$o, as to come within the proviso of 43 Geo. 3, c* 81. 
Bemed; v, 0ottgh, T B, ^ A. ‘461. See upon the point of conflicting 
pres^ptiofliL Middleton v. Bamed, 4 Ex. R. 241. 

tllliiii principle it will he presumed, where persons act in 
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a public capacity, that they have been regularly appointed. Thus 
the fact of a person acting in the character of a 8urr<>gate is primd 
facte evidence that he was duly appointed, and had ^mpetent 
authority. Verehfs case, 3 Camph, 482, ante, p. 7. So where a per¬ 
son acts ns a special commissioner, for taking affidavits. JlStmrd's 
case, 1 Moo. ^ Itob. 187, ante, p. 7. So where a person acts as a 
peace officer, justice of the peace, &o., it is a general presumption of 
law that he is duly authorized to do so. Per Puller, J. Berryman 
V. Wise, 4 T. R. 306, ante, p. 6. And on an indictment for the 
murder of a constable in the execution of his duty, it has been held 
not to be necessary to produce his appointment,4t being sufficient if 
ho .was known to act as constable. Gordon^s case, 1 Leach, 515; 

1 East, P, C. 352; S. C. ante, p. 6. So evidence that a letter- 
carrier acted as such is sufficient without proving his appointment. 
Per Parke, B., Rees's case, 6 •C. ^ P. 606. So of an littested soldier 
engaged in the recruiting service. Walton v. Gavin, 10 Q. B. 48. 
So it is sufficient to show that a person acted in a public service 
without producing his appointment. Per Liftledate, J., BoUand, B., 
and Bosanquet, J., Barrett's case, 6 C. 4’ -?*• 124. So where con¬ 
stables and watchmen have been appointetl by commissioners under a 
local act. Butler v. Ford, 3 Ityrwh. 077; 1 Cr. ^ M. 062. So 
where a person acts as vestry clerk; 3/‘ Gahcy v. Alston, 2 M.8r W. 
206 ; or as overseer; Vannell v. Curtis, 2 Netr Cases, 228. Where 
certain trustees were eifpowercd by two private acts of parliament 
to raise money to build a new church, ana they had made a church 
rate under such acts, Coleridge, J., held that proof that they all acted 
as trustees on one occasion previous to signing the rate, was evidence 
to go to the juiy- that they were trustees. Murphy's case, 8- 
C. |- P. 310. 

In all these cases, however, the evidence is not conclusive and may 
be rebutted. 3 Tyrtvk. 684 ; 1 Cr. M. 669. i 

• 

Of yuilt—arisiugfrom the condttet of the party charged, at the time 
of or after the charge.'] Jn almost every criminal case a portion of ‘ 
the evidence laid before the jury consists of the conduct of the imrty 
at the time of, or after being charged with, the offence. Thus it is 
frequently proved that upon being charged he fled, or endeavoured 
to make his escape. Upon this proof it is sqjd by Smith, B., that he 
had the authority of the law to say, that though a man charged with 
an offence should, fly, that is not conclusive evidence of guilt. The « 
jury could not forget that one of the oaths they‘had taken was, whe¬ 
ther the prisoner had fled in eonsequenoo of the charge made on him; 
but though it should be established that he fled iu consequence of 
the charge, yet it did not follow of necessity that he was guilty of 
the murder; though it was a circumstance materially unfavourable 
and suspicious. Crawley's case, 40 Geo. 3. MNalty on Ev. 677. 
The introduction of a falsehood into the defence is also a presumption 
against a prisoner. This presumption is heightened if the falsenood 
is to be supported, as it almost neoessarily must be, by a witness 
conscious of it. Clarke's ease, Bury Spring Assizes, 1789, Gilh. Ev. 
by Loft, 898. M^NaUy on Me. 680. JSIo presumption of guilt arises 
from the silence of a prisoner when, on his examination before a 
magmtfate, he is charged by another prisoner with having Wn 
joined in the commission of the offence. Appleby's case, 3 Stark. 
N. P. 33. Vide post, p. 65, 

In weighing the effect of the presumptive evidence fumishea hy 
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tlie conduct of a person charpred with the criminal offence, great 
caution should be exercised. An innocent man finding himself in a 
situatioi^f diifioulty, and perhaps from tlie circumstances of the 
case, of aanger, is sometimes induced to a.doj)t a line of conduct 
which‘'bears with it a presumption of guilt. A strong instance of 
this is to be found in Hale, 2 P. C. 200 (w). The case was thus: An 
uncle, who had the bringing up of his niece, to whom he was heir 
at law, correcting her for some offeneo, slie was beard to say, OmmI 
ancle, (Jo not Idlt nw ! after which she could not be found. The nindo 
was committed on susjncion of having murdered her, and was ad¬ 
monished by the judge of the assize to find out the child by the next 
assizes. Iteiug unable to discover liis nieot', he brought another 
child, dressed like his niece, and resembling her in person and years ; 
but, on examination, the fraud was detected, and upon the presump¬ 
tion of guilt w'bich these cireunistanci s aftbrded, he was found guilty 
and executed. The child afterwards re-appeared, w'hcn of age, to 
claim her land. On being beaten by her uncle, she had run awny, 
and had been reeffived by a stranger* 

Various other instances of the presumption of gtiilt arising from 
the conduct of the party before the charge, w'ill be found in the 
following pages. • 

Premwption u/f/aill firiniuff from th(' posneHsion of stolen properfi/, 
4'c.] The most common case of presumevidence in criminal 
proceedings, is the presumj)lion arising from the possession of stolon 
property. The rules on this subject are wtdl stated by Mr. Kast. “It 
may be laid down generally,” he says, “ that whenever the property 
of one man, which has been taken fiom him without his knowledge 
or consent, is found upon another, it is incumbent on that other to 
prove how ho came by it; otherwise the presun»ptibn is, that he 
obtained it feloniously. Tliis, like every other jnesuroption, is 
btrengtliened, weakened, or rebutted by concomitant eircuinstancesi, 
too numerous in the nature of the thing to be detailed. It will be suf¬ 
ficient to allude to some of the most prominent; such as the iengUi of 
time which has elapsed between the loss of the property, and tho 
finding it again f either as it may furnish mere or R-ss doubt of the 
identity of it, or as it may have ohanged hands oftener in the mean¬ 
time, or it may have increased the difficulty to the prisoner of account¬ 
ing how ho came by it :*iu all which considerations that of tho nature 
of the property must generally be mingled. So the probability of 
the prisoner's having been near the spot, from whence the property 
is supposed to have been taken, at the time, as well as his conduct 
during the whole transaction, both before and after the recovery, are 
matertaJL ingredients in the investigation. But the bare oircum- 
stance of finding ia one’s possession property of the same kind which 
another had lost, unless that other can, from marks of circumstances, 
satisfy the court fnd jury of the identity of it, is not in general 
sufidcient evidence of th(^goods having been feloniously obtained. 
Though where the fact is very recent, so as to afford a reasonablo 
presumption that the property could not have been ax^uired in any 
otlier manner, the Court are warranted in eonoluding it is tlio same, 
unless the prisoner can jmove tho contrary. Thus, a man being 
found oominf^diUt of another’s barn, and upon search corn being found 
upon him. of the same kind with what was in the barn, is pregnant 
evidence of guilt. ^ So persons employ^ in carrying sugar and other 
articles from shlpil^ vrharfs, have often been convicted of larceny 
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at the Old Bailey, upon evidenoe that they were detpctod with pro¬ 
perty of the same kind upon them, recently upon coming from such 
places, although the identity of the property, as helongii^ to such 
and such persons, could not otherwise be prove^d. liut this must be 
uudersttiod of articles like those above mentioned, the identity of 
which is not capable of strict proof from the nature of them.” 

2 lHast, P. V. 656. “ If,” said Maule, J., in R. v. Barton^ Bears. 

C. C. R. 284, “ a man go into the London Docks sober, and comes 
out of one of the cellars wherein are a million gallons of wine'vory 
drunk, I think that would be reasonable evidence that he had stolen 
some of the wine in that cellar, though you could not prove that any 
wine was missed.” The fact of concealment (the identity of tho 
property not being proved) is not of itself evidence of stealing, 
though undoubtetii(y very sti’ong corroborative proof of it. Id. 657. 
6 Imt. 98. • * • . 

Where stolen property was found in the possession of a person, but 
sixteen montlis had elapsed since the larceny. Barley, J., held that 
the prisoner could not be called on to account rar the manner in 
W'hich it came into hi.s possession. Anon. 2 C. P. 459. Where 
seventy sheep were stolen on Thorley Comraon„on the 18th of June, 
but were not missed until November, and the prisoner was in pos¬ 
session of four of the shec]) in October, and of nineteen others on 
tlie 26rd of November, Hayley, J., allowed evidence of tho possession 
of both to be given. Dvtchurst's case, 2 SUirk. Ev. 449 («), ‘Id ed. 
Where two Aids of woollen cloth in an uutinisbed state, consisting 
of about twenty yai'ds each, were found in the possession of the 
prisoner, t^o months after they had been stolen, Patterson, J.,-held 
that the prisoner should explain how he came by the property. ^ R. ■ 
V. Pariridge, 7 C. ^ P. 561. But Parke, B., directed an acquittal 
where the only evidence against the prisoner was that certain tools 
liad bi'en traced to ids possession, three months after their loss. R. 
V. Adams, 3 C. P. 600; and Maule, J., did the same, where a 
horse, alleged to ha\e been stolen, was not traced to iho possession 
of the prisoner until six months from the date of the robbery. R. v. 
Cooper, 3 0. ^ ^Cir. 318. 

Cases frciiuently arise of the discovery of propetty recently after 
its being stolen, in the house of a particular person, but the weight 
of this evidence must depend upon the accojapanying circumstances 
of the case. “It is to be carefully observed,” says Mr. Starkie, 
“ that the more linding of stolon goods ia the house of the prisoner, 
where there arc other inmates capable of stealing the property, is 
iilBulllcient evidence to prove a possession by the prisoner.” 2 Stark. 
Ec. 450 (n), 2nd ed, 

, In order to render evidence of the possession of stolen property 
admissible, it is not neoeBsary that the discovery should take place 
before the apprehension of the prisoner. In Watson's case, 2 Stark, 
N. P. 139, Lord Ellonborough cited a case from recollection, where 
a butler to a banker had been taken up on suspicion of having oom- 
mitted a great robbery. The prisoner had b^n seen near the privy, 
and the cirourastaooe having excited suspicion in the minds of tne 
counsel, who considered the me during the York assizes, at their 
instance, search was made, and in the privy all the plate was found. 
Xhe plate was produced, and the prisoner was in consequence con- 
viotea. lie haa been separated from the.custody of the plate since 
he had been confined in York Castle for some time, but no doubt was 
entertained as to tho admissibility of the evidence; and Abbott, i.f. 
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observed that an assize had scarcely ever occurred, where it did 
not happen that part of the evidence against a ;^risoner consisted 
of proof,ithat the stolen property was found in his house after his 
apOTehension. 

Thd possession of stolen property is sometimes used, not as prO' 
sumptive e\idence of the fact of larceny, but as proof of the com¬ 
mission of another offence. Thus, on a charge of arson, the evidence 
of the prisoners’ having been present and implicated in the fact was, 
that*a bed and blankets were afterwards found in their possession, 
which had been taken out of the house at the time it was fired, and 
concealed by them; Buller, .1., doubted at first whether such evi¬ 
dence of another felony could be admitted in support f)f the charge, 
but as it seemed to be all one act, ho admitted it. Rickman's cascy 
2 Past, P. C. 1035. • 

In the apiUication of the evidence respecting the possession of 
stolen properly, great caution is necessary. “ If a horse be stolen 
from A.,” says Lord Hale, “ and the same day I>. be found upon him, 
it is a strong presumption that B. stole him; yet 1 do remember, 
before a very learned and wary judge, in such an instance; B. was 
condemned and executed at Oxford assizes; and yet, within two 
assizes after, C., being apprehended for another robbery, ujton his 
judgment and execution, confessed he was the muu that stole the 
horse, and being closely pursued, desired B., a stranger, to walk his 
horse for him, while he turned aside upon a necessary^occasion, and 
escaped, and B. was apprehended with the horse, and died inno¬ 
cently.” 2 JIak, P. C, 289. The following remarks by Mr. Hast on 
thiltiubject are well deserving of attention, “ It has been stated 
before, tnat the person in whose possession stolen goods are found 
must account how he came by them, otherwise be may be presumed 
to be the thief; and it is a common mode of defence, to shite a 
delivery by a person unknown, and of whom no evidenoe is given , 
little or no reliance can consequently be had upon it. Yet cases of 
that sort have been known to happen, where persons really innocent 
have suffered under such a presumption; and therefore, wliere this 
excuse is urged, it is a matter of no little wciglit to consider how fur 
the conduct of Bie prisoner has tallied with his defence, from the 
time when the goods might be presumed to have first coino into his 
possession.” 2 Past, if. C. 085, 


Preswnption of malice, ^c.] When a man commits an unlawful 
act, unaccompanied by any circumstances justifying its commission, 
Jt is a presumption of law that he has acted advisedly, and with 
an intent to produce the consequences which haVe ensued. See 
Pixon'e case, 3 M. 4' 15. Thus a presumption of malice arises in 

many cases. “ In every charge of murder,” says Mr. Justice Foster, 
**the fact of killing being first proved, all the circumstances of 
accident, necessitv, or infirmity are to be satisfactorily proved by tho 
prisoner, unless they arJae out of the evidence pruduced against him, 
for the law prraam.e3 the fact to be founded in malice, until tho 
contraiy appears.” Foster, 255; 1 Male, P. C*. 455; 1 Past, P, C, 
34U. Where a man was convicted of setting fire to a mill, with intent 
to injure the occupiers thereof, a doubt occurred whether, under the 
words of ^e 43 Heo. 3, o,. 58, an intent to injure or debalid some 
person was not n^ssary to be proved; or at least some fact frotn which 
soph intention eould be inferred, beyond the mere act of setting the 
m fire; bttt the judges were of opinion that a person who does 
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an act wilfully, necessarily intends that wldch must be the conse- 

3 uence of the act, viz,, imury to the owner of the mill buined. 
’'arrinijton*8 case, Russ, ^ My, 207. See also Rkilp's case, 1 Moody, 
a a 263 . 

Presumption of -intent to defraud,1 An intent to defraud may be 

S resumed where the efiect of the act committed by the parW is to 
efraud another party. Thus w’hcre a i)erson was indicted for dis- 

B of a forged bank-note, with intent to defraud the Bank of 
id, end the jury found that the intention of the prisoner was 
to defraud whoev(>r might lake the note, and that the intention of 
defrauding the bank in particular did not enter into his contem¬ 
plation ; a question was submitted to the judges, whether an intention 
to defraud the bank ought to bo inferred, where that intention was 
not likely to exist in the prisoner’s mind, and wherp the caution 
ordinarily used would naturally protect the bank from being de¬ 
frauded ? Their lordships were of opinion, that the prisoner, upon 
the evidence in this case, must bo taken to have intended to defraud 
the bapk, and consequently that the conviction was right. Maza~ 
yarn's case, Russ, Ry, 201. And even where the prosecutor, on 
an indictment for forging a receipt with intent to defraud him, swore 
that Ifb believed the prisoner had no such intent, the judge told the 
juiy that the defrauding being the necessary eflfcct and consequence 
of the forgery, it was sufficient evidence of the intent of the prisoner 
for them to convict him; and he was convicted accordingly. The 
twelve judges held the conviction to bo right. Shejtjtard's case, 
Russ. 4' Ry. 3 69. Bo whei’e, on an indictment for uttering a forged 
hill of exchange, Alderson, B., told the jury that if theywrcre 
satisfied that the prisoner uttered the bill as a true bill, meaning it 
to be taken as such, ind when he did so knew it to be forged, ^ey 
ought to find, as a necessary consequence of law, that ho meant to 
defraud. The judges held that the direction was right. Hill's case, 
8 C. .S* P. 274, Bee also Philip's case, 1 Moody, C. C. 263. Beard's 
case, 8 C. ^ P. 143. 


« 

Presumption of the duration of life.'} In analogy to the statute 
respecting bigamy {ride jmst, tit. Bigamy), at the expiration of seven 
years from the period when a person was last heard of, he will be 
pi’esumed to be dead; Hoe v. Jesson, 6 Bait, 84 ; Doe v, Deakin, 
\ B. A, 433; and with the addition of other circumstances, the 
presumption may arise at an earlier period. Thus evidence that a 
person sailed in a ship hound for the West Indies, two or three years 
ago, and that tlm ship has not been since heard of, is presumptive 
evidence of the death of the party; but the time of nia death, if 
material, must depend upon the particular circumstances of the case. 
IVdtson V. Riny, 1 /Stark. H. P. 121, The^ fact of the party being 
dead or alive at any particular period within ,or at the end of the 
seven years, musfr be proved by the party asserting that fact. Doe 
y. Nepean, & B, Ad. 86. And see Rex y. Harhomc, % A. ^ E, 
640. Nepean v. Doc d, Kniyht, 2 M. 4* 894. Sillick y. Booth, 

1 Y. 4- Coll. 117. 
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tern hearsay evidence is used -wilh reference both to that 
virhllira is written ana to that which is spoken. Rut in its legal sense, 
it is confined to that kind of evidence whicli does not derive its eftect 
solely from the credit to be attached to the wilsi^ss himself, but rests 
also in part on the veracity and wmpetenoy of some other person, 
from whom the witness may have rcceivdd his information. Hhill, 
Ev. 197, Uh ed. 

General nature of hearsay evidence Evidence of facts with which 
the witness is not acquainted of his own knowledge, but which he 
merely states from the relation of others, is inadmissible tipon two 
grounds. First, that the party originally stating the facts docs not 
make the statement utuigr the sanction of an oath : and secondly, 
that the party against whom the evidence is ottered would lose the 
opportunity of examining into the means of knowledge of the party 
making the statement. Where, however, the peculiar circumstances 
of the case are such as to oflbrd a presumption ^hat the hearsay 
evidence is true, it is then admissible, as in Uio foU^ing instances. 

Hearsay admissible as part of the res gestee.'] Where the inquiry 
is into the nature and character of a certain transaction, not only 
what was done, buj; also what was said, by both parties, during the 
continuance of the transaction is admissible; for to exclude this would 
be to exclude the most important and unexceptional evidence. In 
this case, it is not the relation of third persons unconnected with the 
fact, which is received, But the declarations of the parties to the l^t 
themselves, or of others connected with them in the trapsaetion, 
which are admitted for the purpose of illustrating its peculiar character 
and circumstonceti. Thus it has been held on a prosecution for Mgh 
treason, that the Cry of the mob who accompanied the prisoner, may 
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bo received in evidence as part of the transaction. Xord G, Gordon*$ 
cme, 21 Hovs. St. Tr. 636. So in a prosecution for a rape, the fact of 
a woman having made a complaint soon after the assault took place, 
is evidence; but it was ruled by Ilolroyd, J., that the particulars of 
her complaint could not be given in evidence. Clarke's case, 2^tark. 
N. P. C. 242. By the laws of Scotland, the particulars of such de¬ 
clarations, when made de rccenti, are allowed to be given in evidence. 
Thus in a case of rape, followed by cutting and stabbing, the account 
which the woman gave when she returned home, all bleeding, the 
following morning, of the way in wnieh she had been used hy the 
prisoner, was allowed to be fully laid before the ^ury, though she had 
just before been examined herself. McCartney s case, 1828, Alison, 
Prac. Crim. Law of Scotl. 514. And in another case of rape, the 
account which the woman gave to several witnesses the next day, 
was laid without reserve before the jury. M'Kenzidsj^ase, Id. But 
this privilege is extended to those accounts only which are connected 
more or less directly with the res gestee of the inquiry, or which w’ere 
so recently given after it, as to form in some sqj't a sequel to the 
actual violence. Id. 616. On an indictment for an assault on a 
child with intent to ravish, the fact of her having complained of the 
injury recently after it was received, is confirmatory evidence. Pra- 
zier's case, 1 Past, P. C. 444. In this case the evidence of the child 
having made a com plaint was received, although the child herself was 
not examined, she being only five years old, and incapable of taking 
an oath. Such evidence being only admissible as confirmatory evi¬ 
dence, would hardly be received now'. In a recent case, it was said 
by Parke, B., “at the time of Brazier's case, it seems to have been 
considered, that as the child was incompetent to take an oathf^bat 
she said w'os receivable in evidence. The law was not so well settled* 
then as it is now.” Guttridge's case, 9 C. P. 472 ; S. P. Per Parke, 
B., Walker's case, 2 Moo. 8f It. 212. The counsel for the prisoner 
may,^owever, if he thinks proper, elicit the particulars of the com- 

f laiiit on cross-examination. Ihtd. “The sense of the thing,” said 
'arke, B., in that case, “ certainly is that tlie jury should, in the first 
instance, know the nature of the complaint, and all that she then said. 
But for reasons which 1 never could understand, the usage has obtaliied 
that the prosecutrix’s counsel should only inquire, generally, whetW 
a oomplaiut was made by the prosecutrix of the prisoners conduct 
towards her, leaving the counsel of the latteirto bring before the jury 
the particulars of that complaint by cross-oxamination.” In R. v. 
Osborne, C. 4* Marsh. 624, Oresswell, J., ruled that the proseeuteix 
might be asked whether at the time she made the complaint she 
named a person as having committed the ofibnee, but not whose name 
she mentioned*. Where the prosecutrix had died before the tri^, and 
without her deposition having been taken, Bolfe, B., received evidence 
(the prisoner’s counsel not objecting) that she had made a complaint, 
on her return home, of an outrage having been committed upon her, 
but held that the particulars of such complaint were not admissible. 
Meyson's case, 9 <7. ^ P. 420. But in a case where the prosecutrix 
was called but did not appe^, and it was objected on the part of the 
prisoners that evidence of reoent complaint is receivable only to con¬ 
firm the prosecutrix’s story, and that as her evidence was not before 
the jury it could not be confirmed, Parke, B., rejected, evidence of 
tfie prosecutrix having made a oomplaint. Ovttndge's mse, 9 C, ^ 
P. 471. Again, in actions of assault, what a man has said of him¬ 
self to his surgeon, is admissible to show what he has sufiered by the 
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assault. Per Lawrence^ J., Aveson r. Kinnaird^ 6 199, So 

where a man. was killed in consequence of having been run over bj 
a cabriolet, it was held, on an inoictment agaihst the driver lor man¬ 
slaughter, that what the man said immediately after reeeiving 
the uyury, was admissible in evidence. Foster's ease, 6 C, ^ P, 
325. So inquiries by medical men, with the answers to them, are 
evidence of the state of health of the patients at the time, and the 
symptoms and conduct .of the parties themselves at the time, are 
always received in evidence upo^ such injuries, and must be resorted 
to from the very nature of the thing. Per Lord Flknlorough, Aveson 
V. Kintwird, 6 Fast, 195, On an indictment under 7 & 8 Geo. 4, 
0 . 30, s. 4, lor breaking a machine, Patteson, J., allowed a witness to 
be asked, whether the mob by whom the machine was broken, did not 
compel persons to go with them and give one blow to each machine; 
and also whei{|ier, at the time'when the prisoner and himself were 
forced to join the mob, they did not agree to run away from the mob 
at the first opportunity. CnUchky's ease, 5 C. 4* 133. Where 

a constable enter^ a house, with a warrant in his hand, and searched 
it; upon an indictment against him and others for a forcible entry, 
evidence was permitted to be given of wliat the constable said at the 
time as to the person for whom he was searching. Fliza Smyth's 
ease, 5 G. ^ P. 201, per Lord Tenterden, C. J. Ui>on an indictment for 
robbery, the prosecutor moved that he w'ent early the next morning 
and complained to a constable, and mentioned the name of one of the 
persons who robbed him. Patteson, J., held that the constable could 
not be asked what name the prosecutor mentioned, but might be 
asked whether, in consequence of the prosecutor mentioning a name 
to hihi, he went in search of any person, and if he did, who that per¬ 
son was. Wink's case, 6 C, ^ P. 397. See M. v. Osborne, C. ^ 
Marsh. 624. 


An indictment for perjury charged, that, in a suit in Chancery it 
became material to ascertain, whether an annuity granted by^. H. 
to the defendant, or by G. H. to B., as trustee for the defendant, had 
been paid, and that tne defendant falsely swore that it had not been 
imd, whereas in truth the annuity had been paid by G. H. to B., and 
B^had paid it to the defendant. In order to show" that B., who had 
b^n abroad since 1832, bad paid the money to the defendant, it was 
proved that B. had sent money to his bankers by his clerk, and it 
was proposed to ask th6» derk what B. said about the money at the 
time the clerk reedved it from him to in at the bankers. On the 
question being objected to, Littledale, J., held it might be put, and 
that Hie evidence was receivable, on the ground of its being a decla¬ 
ration made at the time by an agent withm the scope of his authority. 
The learned judge took a note of the objection, W*the defendant 
was acquitted on the merits. MalPs ease, 8 C. ^ P. 358. 

Where a will is disputed on the ground of fraud, circumvention or 
forgery, the testator’s declarations of his intentions axe admissible. 
Xhe V. Hardy, 1 jjlfoo. ^ M, 525, 

The admiseibili^ of a declaration depends, on its eonneotion with, 
and on the light wioh it Htl^ws on, an act which is in itself relevant 
and admissible eviplenoe.^ Bee the opinions of the judges in Wright 
V. Doe d, Tatham^*l A* ^ JE* 313; 4 Hew Cases, 469. But the 
declaration need n|>t be eontemporaneons with the act, althcpigh, of 
couT8iS,>thenonouri^noe of time is always materiiH to show the con- 
nc^|a|^ Momh 7%e Great W&dem&t&way Company, 1 Q. JB. 51. 
JpU following instance ei beamy, admisrible as of the m 
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(je9t<p^ are menl^encd by Mr. Phillipps. If it be material to inaiuvo 
whether a certain pors^ gave a particular order on a certain aul^ect, 
what he or written, may be evidence of the order {see Jen* 

kirn's case, 1 Lewin, C, C\ IH) ; or where it is material to inquire 
whether a certain fact, be it true or false, has come to the knoiisledge 
of a third person, what he has said or written may as clearly show 
his knowledge, as what he has done. Where it is relevant and ma¬ 
terial to inquire into the conduct of rioters, %hat has been said by 
any of the party in the act of rioting, must manifestly be admissible 
in evidence, as showing their design and intention. On a charge of 
larceny, where the proof against the prisoner is that the stolen pro- 
ijertjiwas found in his imssession, it would be competent to show on 
behalf of the prisoner, that a third person left the property in his 
care, saying that he would call for it again'aftc^rwards; for it is ma¬ 
terial in such a ease, to inquire under what circumstances the prisoner 
first had possession of the jjroperty. 1 Phill. JSv. 233, 1th ea. 

With respect to the declarations of parties combined together for 
some illegal purpose, see post, and title, Conspiracy, • 

• Hearsay admissible—on qvestmis of pedigree.'] The written or^ 
verbal declarations of deceased members of a lamily, are admissible on ; 
questions of pedigree. Declarations in a family, descriptions in a 
uill, inscriptions upon monuments, in Bibles and registry books, arc 
all admitted upon the principle that they are the natural effusions of 
a party who must know the truth; and who speaks upon an occasion 
when the mind stands in an even position, without any teu ptation to 
exceed, or fall short of, tlie truth. Per Lord Eldon, Whitelockis v, 
Baker, 13 Ves, 514. But a pedigree collected from “ registers, wills, 
monumental inscriptions, family records and histon",” is not evidence, 
although signed by members of the family, Davies v. Lowndes, 5 Bing. 
N. C. 161; except to show the Relationship of persons described in 
it^as living, 8. C. 6 M. ^ Gr. 474; 7 Scott's iv. Jt, 141. 

The declarations must be by persons connected by family or 
marriage with the person to whom they i^ate; and therefore what 
has been said by servants and intimate acquaintances; Johnson v. 
Lawson, 2 Bing, 8G; 9 B. Moore, 183, 8. C. j or by illegitimate rela¬ 
tions ; Doe v. Barton, 2 Moo. JR. 28 ; is not admissible. See Doe 
v. Davies, 10 Q. if. 314. The declarations n^ed not be contempo¬ 
raneous with the matters declared. Thus a ptfrsou’s declaration that 
• his grandmother’s maiden name was A. 11. is admissible. Per 
Brougham, C,, Monkton v. AU.*(Sen., 2 Buss. ^ M. 158. 

Tf the dedarations have been made after a cimtroversy has arisen 
with regard to the point in question, they are inadmissible. Berkeley 
Peerage case, 4 Camp. 415. The term eontroversy must not iJe 
linderstood as meaning merely an existing suit. 2 Buss. ^ M. 161. 
WtdkevH. Beauchamp, 6 C. ^ P. 662. See further. Crouch v. Hooper, 
16 Beav. 182. 

'Hearsay admissibh — on guestions of pvdMe or general rigMi] On ' 
questions of j^blie or general right; as a manorial custom; Denn v. 

1 7/^..466; the boundaries between parishes and manma; 

Parker, 14 East, 381; or a ferry; Pirn t. CwreU, 6 JSf. 

W. 234; p. feeding »cr came de vicinage existini^ by in memorial cus- 
i; Prichard v. Powell, 10 Q. B, 689 j explaintd in Earl of Dun* 
^ven v. Llewelyn, 16 Q. B, 811, 812; hearsay <» public reputatipiii 
Is'admissible. But reputation is not evidence of a particular fadt^ 
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Weeks ▼. 1 M. 4' 'S'. 687. So thougli general reputation is 

evidence, tradition of a particular fact is not; as that a iiouse once 
stood in a partioular spot. Ireland v. Poweli, Peake Ev, 16. Cooke 
V. Banks, 2 C. ^ P. 481. Declarations of old persons, concerning 
the Dbundaries of parishes, have been reoeived in evidence, though 
they were parishioners and claimed rights of common on the waste, 
which the declarations had a tendency to enlarge. Nieholh v. Parker, 
14 East, 331. Phxtot^, Pare, 10 P. ^ C. 19. But the declarations 
of a deceased lord of the manor, as to the extent of the waste, are not 
evidence. Crease v. Barrett, 5 Tyrwh. 458; 1 Ci\, M. ^ R. 919. 
Where Die question is, wheDier certain lands are in the parish of A. 
or B,, ancient leases, in which they are described as IjHing in pferish 
B., are evidence of reputation that the lands are in that parish. 
BJaxton V. Bare, 10 P. C. 17 ; and see Brett v, Beales, M. <§• M. 
416. The djeclaration of an old pesrson, who is still living, is not 
admissible as proof of reputation. Per Patteson, J., Woolway v. 
Rmoe, 1 A. <§• E. 117 ; Phill. Ev, 284, 8th cd. In order to admit of 
evidence of repxftation, it is not necessary that user should he shown. 
Crease v. Barrett, supra. Declarations of this kind are not evidence 
post litem motam. Cotton's ease, 3 Camp. 444, 

Hearsay admissible — t>f persons having no interest to misr^'esent.'l 
It is on this ground Diat entries by a deceased vicar or rector, of the 
receipt of ecclesiastical dues, have been admitted for Ms successor. 
Armstrong v. Hewitt, 4 Price, 218. And even where the entries were 
by deceased impropriate rectors, they have been received in evidence 
for their successors, though objected to as being made by the owner 
of the inheritance. Amm. Bunh, 46. Illingworth v, Letgh, 4 Gwill. 
1618. The reception of this kind of evidence has given rise to much 
observation, and has been thought an anomaly in the law of evidence. 
See Phill, Ev. 322, 8th ed., and the cases there cited. 

Hearsay admissible—ofjpersons spe-aking against their own interest."^ 
The declarations of deceased persons made against their own interest, 
ore admissible; as where a man charges himself with the receipt of 
money, it is evidence to prove the payment. Goss v. WatUngton, 3 
P. ^ P. 132, Whitnash v. George, 8 B. ^ C. 566. So a statement 
by a deceased occupier of land, that he rented it under a certain 
fterson, is evidence of such person’s seisin. Uncle v. Watson, 4 
Taunt. 16. So a deed by a deceased party shown to be in the receipt 
of the rents and profits, in which S. is stated to be the l^al owner 
in fbe, is evidence of such ownership for a party claiming under S. 
Doe V. Coulthred, *l A. Sf E, 236. & a written attornment to L,, by 
a tenant in possession, is evidence of L.*8 se^ip. Doe v. Edward, 
5 A. ^ E. 95, The principle is, that occupation being presumptive 
evidence of a sekin in fee, any declaration claiming a less estate is 
against the party’s interest. Crease v. Barrett, 5 Tyrwh. 473; 1 Cram,, 
M. ^ R. 931. In all these eases it must appear that the effect of the 
deolMBtion is to <^arge the party making it. Calvert v. ArehlnshpW 
Cant., 2 Et^, 646. If the‘’p^y who made the entry be alive, although 
out of the jurisdiction the court so that he cannot be called,' lie 
proof of the mitry is inadmissible. Stephen v. Gwennap, 1 Moo, ^ R, 
121; SmUk v. W^iUii^ham, 6 C. ^ P, 78. And semble, Diat if the 
declaration be otal, it is in like manner admisdble in evidence. 
S^u^Uon V, Chuffh, %B,^ B, 933; Bradley y, James, 13 C, P. 822. 

The deekrations of persons who, at the time of making them, 
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stood in tbe same situation and interest as the party to the suit, are 
evidence against that party: thus the declaration oi a former owner 
of the plaintiff’s land, tliat he bad not the right claimed by the 
plaintifl’ in respect of it, is admissible; Woolway v. Jfotoe, I A. E. 
114; and even although he is alive, and not produced, H. C. •The 
decimations of tenants are not evidence against reversioners, although 
their acts are. Eir Eatteson, J., Tickle y. Erown^ 4-4. ^ E. 378. 


Hearsay admissible—of persons making entries^ ^c. in the regular 
course of their duty or employment,'] "Where a iierson in the course 
of his employment makes a declaration, such declaration, after the 
death of the party, has in certain cases been admitted as evidence; as 
where an attorney’s clerk indorsed a memorandum of delivery on his 
master’s bill, this w'as held to be evidence of the delivery.^ Champie^s 
V. Peek, 1 Stark. liF. P, 404. S^e also Furness v. Cope, 5 Ping. 114, 
Chambers v. Jicrnaseoni, 4 Tyrwh. 531; 1 Cr.,M. ^ JR. 347. So a 
notice indorsed as served by a deceased attorney’s cj^rk, whose duty 
it was to serve notices, is evidence of service, hoe v. Turford, 3 E. 
^ Ad. 890. So an entry of dishonour of a bill, made by the clerk of 
a notary in the usual course of business, is evidence, after the clerk’s 
decease, of the fact of dishonour. Poole v. Dicas, 1 Neto Cases, G49. 
So contemporaneous entries by a deceased shopman or servant in his 
master’s books in the ordinary course of bifeiness, stating the delivery 
of goods, arc evidence for his master of such deliver)’. Price v. JLord 
Torrington, 1 Salk. 285. See also 3 E. Ad. 898. But it W'ould 
appear that the person W'ho made the entry, must have done the 
business to which it refers. Erain v. Preece, 11 J/. W. 773; and 
sec Hoe v. Skinner, 3 Ex, R. 84. 

In order to make such entries evidence, it must appear that the 
shopman is dead; it is not sufficient that ho is abroad and is not 
likmy to return. Cooper v. Marsden, 1 Esp. JV. P. 1. 

• 

Eying dta larations in general.] Analogous to the eases in which 
hearsajr evidence is admissible, as being part of the res gestw, are the 
cases of dying declarations. Evidence ox this kind, which is peculiar 
to the case of homicide, has been considered by some to be admissible 
from necessity, ffince it often happens tliat there is no third person 
present to be an eye-witness to the fact, andr*the usual witness in 
other felonies, viz. the party injured himself, is got rid of. 1 East, 
,P. C. 353. But it is said by^ Eyre, C. B., that the general principle 
upon which evidence of this kind is admitted, is that it is of declara¬ 
tions made in extremity, when the party is at the point of deatli, and 
when every hope world is gone, when every motive to Mse- 

diood is silenced, anWne mind is induced by the most powerful con¬ 
siderations to speak the truth. A situation so solemn and so awful; is 
considered by the law as creating an obligation eqmal to that which is 
imposed by an oath administered in court. Woodcock's case, 1 
Mach, 502. 

Where the declarations offered in evidenob as to the cause of death, 
are ‘of a deceased who has been particeps criminis (as a woman who 
has been killed by attemptiug to procure abortion), they are, never¬ 
theless, ^ it seems, admissible against the other pi^y. In Tinkler's 
case, 1 East, 354, where such evidence'was received, the judges, on 

• an objection to it, answered, that if two persons be guilty of murW, 
and one be indicted and the other not, the party not mdicted is a 

• c 2 
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>\itncss for tlie crown; and though the pi’actico be not to convict on 
such proof uncorroborated, yet the evidence is admissible. 

On aii indictment for the murder of a girl four years of age, 
ParV,, J., refused to hear evidence of her declarations, observing, that 
however precocious her mind might be, it was impossible that she 
could have had that idea of a future state which is necessary to 
make such a declaration admissible. In this decision Varke, B., 
eoneuiTcd. Pile's mw*, .3 V. <S' 1\ 598, But when the child is of an 
intelligent mind, im]»resscd with the nature of an oath and expecting 
to die, the declaration is receivable, See Perkins’s case, 2 Moo. C. (\ 
135, where the child was eleven years old, staled mst. So the state¬ 
ment of the decoasctl must he such as would he admissible if he were 
alive and could be examined as a witness; consequently, a declaration 
upon matters of 0 }duiou, as distinguished from facts, will not be 
receivable. *ifv!lers’ rase, Carr, Cr.> L. 233. I)yiug declarations in 
favour of the party charged with the death, are admissible in 
evidence, ccpiallv us wdiere they operat-; against him. Heaife’s ease, 
1 3foo. li, Sol, It is no objection to u dying declaration that it 
ha.s been elicitid by questions put to tlie deceased. Fafjent's ease, 
7 C, <§' P. 238. *Sto alsi> Iteason’s ease, 1 Sfr. 499. IJ'oodeoek's 
case, 1 Leach, 500. In the last case the deceased was exanunod 
upon oath by a magistrate^ and the examination signed by both. 
The question, rvhether a dying declaration is adinissitde in evidence, 
is exclusively for the eon.sideration of the court. Per Lord Jiilen- 
horoaqh, JInek's ease, 1 iHfnrk. .V. P. 523. See also John's case, 1 
Fasti P. C. 358; 1 Phill. Mv. 30-1, H/A cd., 2m, Wi ed. 

l)yinp dechtratiuns—adntissihle only in coses of homicide, inhere the 
cin'uaistances of the death arc the sahjeet of the declaration.'] It is a 
general rule, that dying declarations, though made w’ith a full con¬ 
sciousness jof approaching death, ore only admissible in evidence 
where the death of the deceased is the subject of the charge, and 
the cb'cumstances of the dtnth is the subject of the dying decla¬ 
rations. Per Ahhott, C. J., Mead's ease, 2 li. *!<• <’. GOO, Therefore, 
where a prisoner was indicted for administering savin to a woman 
pregnant, but not quick w'itli (diild, with intent to procure abortion, 
and evidence of the woman’s dying declarations wsyj hmdered, Bay- 
ley, rejected it, observing, that although the declarations might 
relate to the cause of'the death, still such declarations were admis¬ 
sible in those eases only, where the dtath of the parly was the sub- 
iect of inquiry. Ihitehinsun's case, .2 JH. if fA 608 («). A man 
having been convicted of pcijurj', a rule for a new trial was obtained, 
pending which, the defendant shot the prosmitor, who died. On 
showing cause against the rule, an afiiuav:i|ppa8 tendered of the 
dying declarations of the pro.sec\itor, as to the transaction out of which 
the prosecution for perjury arose; but the court were of opinion that 
this affidavit could not be read. Mead's ease, S P. C. 605; 4 J). 

Jl. 120, S. C, So evidence of the dying declarations of the party 
robbed has been frequently rejected on indictments for robbery. 
JJmjd's case, 4 C. P. 233 ; also by Mr. Justice Bayley, on the 
Northern Spring Cii^ii, 1822, and by Mr. Justice Best, on the 
Midland Spring Circuit, 1822; 1 Phill, Ev. 285, %th ed., 282, 
^th ed, • . 

Pie following case scorns rather an exertion to this rule. The 
pris(^er was indicted for poisoning John King. The poison was 
administered in a cake on which the deceased breakfasted, and was 
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immediately taken ill, wlierenpon he told his son not to eat the re¬ 
mainder of the cake. His maid servant who was present, and who 
had made the cake, said she was not afraid of it, and she proceeded 
to partake of it, and was in consequence poisoned, and speedily died. 
Her dying declarations (made after she knew of her master’s dedtase), 
as to the manner in which she had made the cake, and that she liad 
put nothing bod in it, and that the prisoner was present eating his • 
Mcakfast at one end of tlie table while she was making the cake at 
the other, were tendered in evidence on the part of tiie prosecution. 
An objection to tludr admissibility was taken for the prisoner, and 
Ilntehinson^s casfi (siwro) was cited. Coltman, J., after consulting 
I’arke, Ih, expressed himself of opinion, flinf as it was all one trans¬ 
action, the declarations were admisr-ible, and accordingly allowed 
Ihotu to go to the jury; but ho said he would reserve the point for 
'the opinion of the judgt's. T^jic prisoner, however, was acquitted. 
liakcr's case, 2 il/oo. Jt. 53. 

Irom the judgment of the Court of ExeheqiuT in a recent ease, it 
illay bo assumed, that dying declarations would notmow bo admitted 
in any civil ease. Utobarty. Dn/dvn, 1 M. JF. 615, It was there 
di'oided, that the declarations oj an attesting witness to a deed, who 
was since dead, tending to prove that he had either forged or 
liaudulenlly altered the deed, could not be received in evidence. 

lii/int/ th'f^n rot ions athnissihh — fhcjiarft/ must be ntrarc of his situa- , 
tion.\ l>ying defilariitioiib arc only atin.issihlc wbcTe the party ni'^king / 
ttiein, knows or thinks that ho is*in« dying stato. Positive evidence 
of this knowledge is not required ; hut it may he inferred from the 
general e(>nduct and deportment of the party. Nor is it necessary to 
])rove exiiressions of aiqirehension of immediate danger, if it be dear 
that the parly does not expe ct to survive the injury. JVr Patfeson, J., 
Jionner's case, 6 C, P. 386. Nei:her does it soi-ui necessary that the 
deceased 8houhl|have used any expressions A\liattvcr, declaring his 
belief that he coiucl liot rceoviT,' if his eoudition was such that he must 
have fit that he was a dying man. Thus where a woman who had 
been dreadfully wounded, and who afterwards died of the wounds, 
made a doelaration, tiic question was, whetluir it was made under the 
impression that she was d 3 ing. The surgeon said that she did not 
appear to he -at all sensible of the danj,er of her situation, droadful 
as it seemed to all aroimd her, hut lay quietly vidiinitting to her fatt*, 
without explaining whether she thought herself likely to live or die. 
Eyre, C. IJ., was of ojuuion, that inasmuch as she was mortally 
wounded, and was in a comlition which rendered immediate death 
almost inevitable, as she was thought Iry every person ab#ut her to 
be dyit.g, tljough itjjjjjjl^'as difficult to get from her partieuhu’ ex]»la- 
•nations us to what sue thought of herself and her situation, her deola- 
rationa made under these circumstanees were to bo considered by 
tlie jury as being iniide under the impre.ssion of her approaching dis¬ 
solution ; for, resigned as slie appeared to be, she must have felt the 
hand of death, and must have considered herself as a dying woman. 
Woodcock's case, 1 Leach, 503. Again, in another case it was held 
by fi.ll the judges, that if a dying person t ithcr deehircs that he isnows 
his^ danger, or it is reasonably to be inferred from his wound or state 
of illness, that he is sensible of his danger, his deoWations are good 
^evidence. John^s case, 1 Mist, P. €. 367; 1 Leach, 504 (».) 8, V. 
^The prisoner was tided for the rape and murder of a young girl of 
sixteen. The deceased liveti only a few days after the perpetration 
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of ttie offence, the particulars of -which she oommunicated to her 
aunt, hut did not intimate that she oonsiderod herself in a dying 
condition, or that she had any apprehension of immediate death. 
It appeared, however, that previous to making this deolaration, she 
had confesssed, had been absolved, and had received extreme unction 
from a priest, and that these are considered the last rites'adminis- 
* tered in the Catholic Church, and are esteemed sacraments by its 
disciples. Lord Kilwarden, C. J., with the concurrence of Kelly, J., 
admitted the declaration in evidence. Minion's rase, 40 Geo. .3, 
1 M'Nally, 386. See also Mosley's rase, post, p. 33, and Hayward's 
case, 6 C. 4'- P. IGO. A boy between ten and eleven years of age was 
severely wounded by a gun loaded with shot, and died the next 
morning. On the, evening of the day upon which he was wounded, 
he was seen liv two surgeons. One of them, who was then of opinion 
that he coulcf not surWve many days, said to him, “My good boy, 
3 'ou must know you are now labouring under a severe injury, from 
which, in all proliability, you will not recover, and tho onects of 
will most likAykill you.” The other surgeon told him, “You may 
recover; it is impossible for me to say, but I don’t think it likely 
that you will be alive by the morningpi” The boy made no reply, but 
his countenance changed and he appeared distressed. From questions 
put to him, he seemed fully aware that he would be punished here¬ 
after if ho said what was untrue. He then made a stat^jmeut to the 
surgeons. It was held by the hltcen judges, that this statement was 
properly received in evidence, on the trial of a party for his murder, 
Perkins's case, 9 C. P. 395 ; 4 Moo. C. C. 135. Considering the 
age of the boy, and that the surgeons did not tell him positively that 
there was no hope of recovery, and that he himselt expressed no 
opinion as to his state, the above is rather a strong decision. Pro¬ 
bably the judges thought, that it miglit reasonably be inferred from 
tho nature of his wouuda, that the boy, notwithstanding his tender 
age, must have been aw’are that he could not recovtiig sec JVoodrnckls 
ease, and John's case, ante, p. 29; and it seems, accoi*ding to the 
report in 2 Moo. C. V. p. 149, that all the judges, except llosanquet, 
Patteson, and Coleridge, JJ., thought tho statements made under 
the apprehension and expectation of immediate death. 

In the following cases, the dying declarations were rejected. 

A man named Wej bourne was indicted for poisoning his fellow- 
servant, Elizabeth Pa^e. She declared to tlie surgeon who attended 
her, that she was with child by Welbourno, and by his persuasion 
had been taking bitter apple and a white powder, which was found 
to be arsenic, for the purpose of procuring abortion. She had 
recently been in groat pain,"and was extremely ill, apparently dying, 
and seemed to be sensible of her situation adKi danger, though she 
did not say so, but at the time she made the deolaration she was 
free from pain, mortification having, in the opinion of the apothecary, 
taken place, and from being so free from pain he believea that she 
thought shp was getting well. The deolaration was received, and 
the prisoner was found ^ilty; but the case was referred t<ir the 
judges, on the question, that although in the first port of the apo¬ 
thecary’s evidence, he swoi^ that he made the deceased gteusible of 
her danger before she made the deolaration, yet, as he afterwards 
said that, at the time she made the declaration, she believed she was 
getting better, front the pain oeasing, the evidence ought to have 
been rejected; and a majority of the judges were of opinion, that it 
did not sufficiently appear ttmt the deceased knew or tnought, when 
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she made the deolaration, she was in a dying condition; on the con¬ 
trary, she had reason to think, that if she told what was the matter 
with her, she might have relief and recover, Welhourmh case, 1 
htach, 503 (n.); 1 East, P. C. 368, S. C. 

The deceased asked his surgeon if the wound was neoessAixily 
mortal; and on being told that a recovery was just possible, and that 
there had been an instance where a person had recovered from such 
a wound, he replied, “lam satisfied," and after this made a state¬ 
ment; it was held by Abbott, C. J., and Park, J., to be inad¬ 
missible as a deolaration in artieulo mortis, since it did not appear 
that the deceased thought himself at the point of death; for being 
told that the wound was not necessariW mortal, he might still have 
had a hope of recovery. Christie's case, O. B. 1821; Carr. Supp. CX. 
202 . The surgeon told the deceased that there was no chance ofter 
recovery ; yet as she said that ijhe hoped he would do what he could 
for her, for the sake of her family, Bosanquet, J., refused to admit 
her declarations, on the ground Mat her expressions to the surpon 
showed a degree of hope in her mind. Crockett'm case, 4 C. ^ P, 
544. It aj)peared, that on the Saturday of the week preceding the 
death of the deceased, she expressed an opinion that she would not 
recover, and made a declaration, but afterwards on the same day she 
asked her nephew, if he thought she would “rise again." It was 
held, that the declaration was inadmissible, as the subsequent question 
showed that she did not believe her recovery hopeless. Fagenth case, 
7 V. 1 ^- P, 238, Where the exj)rc8sion iised by the deceased was, 
“1 think myself in great danger," and Simpson's case, pos*, p. 33, 
was cited in favour of the admissibility of the deolaration, Patteson, 
J., rejected it, observing, “1 have always considered, that in order 
to a statement being received as a dying declaration, it must be 
shown that,, at the time the deceased made it, not merely that he 
considered himself in danger, but that he was without hopes of 
recovery." Erryujtou's case, 2 Lewin, C. C. 148. See also Sptls^ 
fturg's ease, 7 C. P. 187, where Coleridge, J., held, that, for the 
jmrpose of determining whether the declarations ought to be received, 
the conduct of the deceased should be considered, to see if it was 
that of a person convinced that “death was at hand," and not 
merely the exjiressions he used respecting his cflhdition. In Megson's 
ease, 9 C, P. 418, two days before the death of the deceased, the 
surgeon told her she was in a very precarious stHte. On the following 
day being much worse, she said to him that she had been in hopes 
of getting better, but as she was getting worse, she thought it her 
duty to mention what had taken plaoo. She then proceeded to make 
a statement, llolfe, B., held tliat this statement was not admissible, 
os it did not suffioi^tly appear that, at the time of making it, the 
^deceased was without hope of recover}\ 

The deceased, who was a police constable, received a gtm-shot 
wound in the thigh, between twelve and one on the morning of 
Monday. He crawled to a ncighboru*ing house, exclaimed he was 
dying, imd wished a doctor to be sent for. He appeared in very 
great pain, and complained much. A medical man saw bim between 
on6 and two, who described him to be in a weak faint state, from 
which he never rallied. He was removed to his lodgings, and his 
wound ijras dressed between four and five, about which time he said, 
“ Oh dear I Doctor, I will never get over this.” This witness saw 
him last between four and five on Monday afternoon, and said that 
he was no better, and did not seem less desponding. Another surgeon 
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saw Wm first, between two and three on Monday morning, to whom 
he said, *' I never will get over tliis.” This witness endeavoured to 
ohder him up, and said, “ I hope we will see you out again.” The 
deceased said nothing, but shook his head, and did not appear cheerW 
up by the hope expressed. Tue witness saw the deceased again 
between four and five on Monday afternoon, and again .told Mm that he 
hoped he would get better, but the remark did not appear to raise 
Mm iu cheer full u-fts. About eleven on Tuesday forenoon, the witness 
observed that fatal sympfonis had come on, and hud no hopes whatever 
of recovery. To two oilier witnesses, who saw him at one and two 
on the Tuesday atterno.m, he said, “ 1 shall never be well more ; ” 
and “ Yes, this will finish me.” Another witness, who saw him in 
the^garly part of the afternoon, said to liim, “ You are very severely 
wounded, and I believe m-Ttaliy so.” He said nothing, but slightly 
grasped the Wittiess’s hand. The same person helped him out of 
bed to make water bet ween six and seven on the .same afternoon, to 
whom he said, “ It’s all up with me !” After lifting him into bed 
again, the witueis began a eunvi-rsation, on which the deceased made 
a statement as to the party w’uo had fired tlie shot. The witness 
said that the deceased was very serious at this time, and appeared to 
bo sinking very fast; his manner w’as that of a man in a dying state. 
Shortly afterwards the witness {Toposed to fetch a priest, to which 
theUeceased replied, “ Ttoil’s not of much use.” The witness then 
asked him if lie had any ohj.-ction to make a liepo.sition to a magis¬ 
trate ; to which he replied “Ko!” Heing informed that a magisUato 
was iu tho n,ext room, he said, A’ot yet.” It did uctlappear that 
ho spoke any more; he then seemed to be iu a state of much 
suffering, and he died about balf-past nine tho same evening. Tue 
deceased was a Homan Clathohc, but no •priest lived nearer to 
the deceased than lourteeu or tiiteeu wiles, and he had attended 
the parish chuieh ami an Imhpendant meeting more than ouee. 
Williams, J., received the evidt iiee, but reserved the point for tho 
consideration of the jii(l..e8, before whom the case was argued in 
HU. T. 1815. The judges held tiio evidence admissible, Lord 
Henman, (J. J., observing, “ th. rc was danger, and the deceased was 
told so, and iliere is^abiindiiut evidence that, he had no hope of 
reovery.”, William Jlowdl's rase, 2 Carr. K. G8y, 6*. V. 1 Ikn. 
a a It. i. 

Interval of time befu'een thr drclarafion and death,] With respect 
to the interval of time winch way have elapsed between the uttering 
of dying declarations and the moment of death, there appears to be 
no rule founded on this circumstance alone, nor is it consistent witii 
the principle upon whicli dying declarations are received ^which, as 
we have seen, de])euds upon tne state of the declarant’s mind), that 
such declarations sltouid be excluded, if not made within any precise 
limits of time. It seems, however, that it ought to appear that the 
deceased believed his dissolution impending. And uu({uestionahly, 
the length of time’ may be a material consideration, iu forming an 
inference us to tho state of mind of the deceased with respect to his 
expeotation of death, at the time of making a declaration, especiaUy 
if the deceased lias no^ expressed his sense of his own situation. 

1 PhiU. Ec. 298, 8tA ed,, 285, 9th ed. Where, on the day of receiving 
the injury, the deefased saidjie should not get better, and oontinu^ 
to say so io his nurse till the day of Ms death, which occurred eleven 
days afterwards; it was held, that a declaration made on the day of 
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his receiving the injury, tvas inadmissible, although he had never 
expressed to the surgeon who attended him any opinion either of 
hope or apprehension, and although the surgeon thought there was a 
probability of recovery till the day before his death, which opi^nion, 
however, was not communicated to the patient. Moslei/s case, I 
Mao, C. C, 97. But where the proof of the deceased’s knowledge of his 
situation was, that he said “he should never recoverHulloek, B., 
rejected the declaration made seven days before' the death of the 
party, observing, “The principle on which declarationsm 
mortis arc admitted in evidence, is that they arc made under an 
impression of almost immediate dissolution. A man may receive an 
injury from which he may think that, ultimately, he shall never 
recover, but that would not bo sufficient to dispense with an oisth.” 
Van liuU'hdVs case, 3 C. ^ P, 631. Where, however, the party 
being coniined to his bed, said to his surgeon, “1 am dfraid, doctor, 
1 shall never get better,” and soon afterwards made a statement and 
died; Hulloek, B., admitted this as a dying declaration, although 
made several weeks before his death. Craven's eas^, 1 Lcirin, C. C. 
77. The surgeon said to the party, “ You are in great danger;” to 
which he answered, “ I fear I am;” aud after this made a state* 
ment. Tliough he afterwards recovered so far as to think himself out 
of danger, the statement was admitted by Bay ley, J. fi!imj?snn's case, 

1 Lewin, (', C. 78. But see Jirrintfton's case, ante, p. 31, conird. 
The deceased asked the surgeon, “ Shall 1 recover?” He replied, 
“2»t'o.” The patient grew better, and the surgeon changed his 
opinion, and thought she might get better. The deceased then had 
a relapse, and again asked the surgeon if she should recover. He 
replied, “ I think you W'ill not recover;” to which she rejoined, “ I 
think so too.” It was after this conversation, but not immediately, 
that the declaration was made. The surgeon had attended tho woman 
until her death, but not regularly. The (question as to recovery was 
npt repeated at any of his subsequent visits. Alderson, B., after 
consulting Patteson, J., admitted the declaration. Ashton's case, 

2 Lcu'in, C, C. 147. Bee also Smith's case, 1 Zewin, C. C. 81; 
Bonner's case, ante, p. 29. 

J)yin<f declarations—where reduced info writing.'^ Where the de¬ 
ceased made three several declarations at throa several times in the 
course of the same daj^ as to the cause of the injury he had sustained; 
and the first and third accounts were not reduced into writing, but 
the second was takeu down in writing, in the presence of a magis¬ 
trate, by the same person to w*hom the former account was given ; 
the account in writing being retained by the magistrate, who was 
not called; it was held {Pratt, C, J., diss.), that the accounts given 
liy the deceased were distinct facts, and that there was no reason to 
exclude the evidence as to the first and third declarations, because 
tho prosecutor was disabled from giving an account of the second. 
Reason's case, 1 Str, 500; 16 How, St. Tr. 31, S. C. If the state¬ 
ment of the deceased has been taken on oath before a magistrate, 
and^is inadmissible as a deposition in oonseqiienoo of the prisoner not 
having been present when it was taken, it may bo received as a 
declaration in articulo mortis, if taken under suon circumstances, as 
would reader such a declaration admissible in evidence, Dinghr's 
case, 2 Leach, 561. The prisoner was ||pdictcd for wilful murder. 
Depositions of the deceasetl, taken in writing by a magisfirate, in the 
hospital where he lay, but not in the presenoe of the prisoner; 
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offered in evidence. It being objected that these depositions oonld 
not be read, as not having been taken pursuant to the statute 10 Car. 

O . 1 (Irish), Downs, J., ordered the magistrate to be sworn, an'd he 
hayi^ deposed that the deceased, at the time of making those de^ * 
sitions, was impressed wiUi the fear of immediate death, nis 
parol testimony of the facts declared by the deceased was admitted. 
CaUaylmn^s case, Cork Ass. 1793; 1 M'Nally, 385. 

Where a dying deolaration has been reduced to writing and signed 
by the deceased, neither *a copy of the paper, nor parol evidence of 
its contents, can be received. Per Coleridge, /., Ga^s case, 7 C. 
S( P, 230. See also Trowfer's case, 10 Fin. Abr. 118; Past, 

P. C. 356. 


Dying declarations—degree of credit to be given to.l With respect 
to tile effect <ff dying declarations, it is to be observed, tliat althoxigh 
there may have been an utter abandonment of all hope of recovery, 
it will often happen that the particulars of the violence to which the 
deceased has spflken, were likely to have occurred under circum¬ 
stances of confusion and surprise calculated to prevent their being 
accurately observed. The consequences, also, of the violence may 
occasion an injury to the mind, and an indistinctness of memory as 
to tho particular transaction. The deceased may have stated his 
infSfences from facts, concerning which he may have drawn a wrong 
conclusion, or he may have omitted important particulars, from not" 
having his attention called to them. Such evidence, therefore, is 
liable to be very incomplete. Ho may naturally, also,*be disposed 
to give a partial account of the occurrence, although possibly not 
influenced by animosity or ill-will. But it cannot be concealed, 
animosity and resentment are not unlikely to be felt in such a situa¬ 
tion, The passion of anger once excited may not have been entirely 
extinOTished, even when all hope of life is lost. See Crockett's case, 

4 C. I* P. 544, ante, p. 31, where the declaration w^is, “ that damned 
man has poisoned me.” Such considerations show the necessity of 
caution in receiving impressions from accounts given by persons In a 
dying state; especially when it is considered, that they cannot be 
subjected to the power of cross-examination ; a power quite as neces¬ 
sary for scouring the truth as the religious obligation of an oath can 
be. The security algo, which courts of justice have iu ordinary 
oases, for enforcing truth, by the terror of punishment and the 
penalticftof perjury, cannot exist in this case. The remark before 
made, on verbal statements which have been heard and reported by 
witnesses, applies equally to dying declarations; namely, that they 
are liable to be misunderstood and misreported, from inattention, 
from misunderstanding, or from infirmity of memory. In one of the 
latest cases upon the subject, this species of proof is spoken of as an 
anomaly and contrary to all the general rules of evidence, yet as 

1 • * . 1_ _;_j _. _•_* 


he is about to die, he is in the same practical state as if called on in 
a court of justice under the sanction of an oath, and his declarations 
as to the cause of his ddkth are considered equal to on oath, but they 
are, nevertheless, open to ob^rvation. For though the sanction is 
f^^ame, the opportunity investigating the truth is very difterent, 
therefore accused is eutitlea to every allowance and benefit 
l^iat<he may have lost by the absence of the opportunity of more full 
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mrestigntion bjr the means of oross-examination.” Per AMerson^ B ., 
AehiofCe case, 2 Lewin, C. C. 147, 

Dying declarations—evidence in answer to proof of.1 Dying deola* 
rations are, of course, open to direct contradiction in the same iftanner 
as any other part of the case for the prosecution; and as a prisoner is 
at lil^rty to show that a prosecutor who appears in court against . 
him, is not to be believed u^n his oath (see jposf), he seems to be 
equ^y at liberty to prove that the character of the deceased was 
such that no reliance is to be placed on his dying declarations. In 
Macarthfs case, (Jlo§c. Summer Ass. 1842, the case on the part of 
the prosecution was, that the prisoner had assaulted the deceased, 
and that the deceased followed the prisoner along several streets for 
the purpose of giving him into the custody of the police. Erskine, J., 
permitted the prisoner’s counsel to cross>oxamine the witnesses for 
the prosecution, as to the bad cjiaracter of the deceased, in order to 
show that the prisoner might have had a reasonable ground for sup¬ 
posing that the deceased followed him for the purpose of robbing 
him. 2 Bussell on Crimes, ly Greaves, 764. As the declarations of 
a dying man are admitted on a supposition that, in his awful situa¬ 
tion, on the coniines of a future world, he had no motive to misre¬ 
present, but, on the contrary, the strongest motives to speak without 
disguise and without malice, it necessarily follows that the^Mirty 
against whom they are produced in evidence, may enter into the 
particulars of his state of mind and of his l^haviour in his last 
moments, -and may be allowed to show that tlie deceased was not of 
such a character as was likely to be impressed with a religious sense 
of his approaching dissolution, 1 Phitl. 228, 1th. ed. See also 
1 Philt. Ev. 298, Wi ed. 
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CONFESSrOKS. 

Jrrottnd of admtsuihtlify . JJy 

Effect of in general 36 

Mmt he volunfurif . 38 

Cases in jrhieh they hare ?«*/■« held inadmissible . 38 

Cases in trhirh they hare been held adnmsibte , 40 

Inducement toV'onfvss—trhere held to bare, ceased . . 42 

trhere held mot to hare ceased. 4.‘i 

Where the inducement to confess has proceeded from third 
parties, in tlif presence, of persons huviuy authority . . 4o 

Where the inducement to confess has prweeded from persons 
haring no authority 4(» 

Confessions obtained by artifice, or deception, admissible . . 47 

Confessions obtained by questioning admissible . . . .47 

Qtses where iritnesscs hare made statements, and aferwards 
have themselres been tried for the offence . . . .48 

Evidence of facts, the Icnoirledge of which has been obtained by 
improper confessions, admissible ...... 30 

Eetdetue of acts done in consequence of indneement—not ad¬ 
missible . . . . .31 

Declarations accompanying the delircrg up of stolen projn’rty, 

—whether admissible . . . , . . . .51 

Confessions evidence only against the parties making them . . 51 

By agents .‘ . . . 5:i 

The whole of a confession must be taken together . . ..31 

Confessions of matters raid in law, or false in fact 

Confessions inferred from silence or demeuiumr . . . . 

Confessiom taken doicn in writing ..56 

The mode of introducing confessions in evidence , . , , .3<J 


Ground of admissibility f] Tnii confessions of prisoners arc received 
in evidence upon the same principle upon which admissions in civil 
suits are received, viz,, the presumption that a person will not make 
an untrue statement against his own interest. 1 Bhill. Ev. 397, 
dth ed. 

Effect of, in gemral.'] A voluntary confession made by a person 
who has committed an offence, although not conclusive, is evidence 
against him, upon which he may be convicted, notwithstanding the 
confession is totaUy uncorroborated by other evidence. Whe^ing's 
case, 4 Leach, ZU (»). And even where there is no other proof-of* 
the corpus delidi ;. as whe»e, on an indictment for robbery, the party 
robbed did not a|j|»ear at the trial, it washaH by the twelve judges, 
thftt the pri.sonf r was pro{)erly convicted on his own confession. 
ffalknef's case, Itms, ^ By, 481, See also White's case, Id. 508 ; 
Tippefs case, Id. 509. 





la 2 JRuas, bp Qrea. 824 (6), however, the editor, after referring at 
length to the foregoing eases, aad to Tuff's case, 5 C, ^ P. 167, 
observes, ** It does not, therefore, appear that it lias ever been ex-' 
pressly decided, that the mere confession of a prisoner alone, and 
without any other evidence, is suftioient to warrant a conviAion.” 
Sc^e also Eiimr's ease, Monmotitk Spr. Ass. 1831, 2 Urns, by Greaves, 
826, where Patteson, J., said, “Could a man be convicted of murder 
on Lis confession alone, without any proof of the person being killed S' 

I doubt whether he could." 

With regard to the degree of credit, wdiich a jury ought to attach 
to a confession, mg^ph ditforenco of opinion has existed. By some, 
it has been considered us forming the highest and most satisfactory 
evidence of guilt. Grose, J,, delivering the opinion of the judy^ in 
Lambe's case, 2 Leach, 651. The voluntary conlession of the party 
in interest, says Chief Baron filbert, is reckoued the •best evidence ; 
for, if a man swearing for his ij^terest can give no credit, he must 
certainly give most credit when he swears againstit. Gilb, Ec, 137. 
So it is stated by the court in WarickshalPs case, i Leach, 263, that 
tt free and voluntary confession is deserving of the highest credit, 
lieoause it is presumed to How from the highest sense of guilt, and 
therefore it is a<lrnitted as proof of the ej'iine to wliieh it refers. On 
the other hand, it is said by Mr, Justice Foster {Discourses, 213), 
that hasty confessions made to i)er8<ms having no authority to 
examine, are the weakest and most suspicious of all evidence. Proof 
may be too easily procured, words are often misreported, through 
ignorance, inattention, or malice, and they are extremely liable to 
misconstruction. liloroovcr, this evidence is not, in the usual course 
of things, to be disproved by that gort of negative evidence, by which. 
the proof of plain facts may be, and often is confronted. This 
ojtinion has also been adopted by Sir W. Blaokstone. 4 Com. 357. 
It has been said, that it is not to be conceived that a man would be 
induced to make a free and voluntary confoiision of guilt, so contrary 
to the feelings and principles of human nature, if the facts confessed 
were not true. 1 PhilL Ec, 110, Ith cd. It cannot be doubted, 
however, that instances have occasionally occurred, in which innocent 
persons ha>^ confessed themselves guilty of crimes of the gravest 
nature. Three men were tried and convicted of the murder of a 
Mr. Harrison. One of them confessed himself guilty of the fact, 
under a promise of pardon; the confession, tfierefore, was not given 
in evidence against him, and a few years afterwards, it appeared 
that Mr. Harrison was alive. MS. case, cited, 1 Leach, 2^ («). 
Mr. Phillipps also, after stating that in criminal oases a confession 
carries with it a gieater probability of trutii than a confession in 
civil suits, the consequences being inure serious and highly penal 
• “ habemus optimum testem, cmifitentem reum," adds, “ but it is to be 
observed there may not unfrcquently be motives of hope and fear, in¬ 
ducing a person to make an untrue confession, W'bich seldom operate 
in the case of admissions. And further, in consequence also of the 
universal eagerness and zeal which pixwail for the detection of guilt 
when offences occur of an aggravated character, iu consequence also 
of the necessity of using testimony of suspicious witnesses for the 
discovery of secret crimes, the evidence of confessions is subject, in 
a very .remarkable de^ibe, to the imperfections attaching generally to 
hearsay evidence. See per Aldcrsm, B., Simons' case, 6 C. ^ F, 341; 
also b F. 342. Ij'or tlu'se reasons the statements of prisoners 
are often excluded from being given in evidence in cases where tliey 
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would be jmobjectionable fts tbe admission of a party to a oiril suit.” 
1 PhiU, Mv, 397) 9^ ed. 

Must be voluntary—eases in tehich confessions hare been held inad- 
missidie after promisesy A confession is not admissible in evi- 
denoe, unless it was made freely and Tolontariiy, and jiot under the 
influence of promises or threats. ** A confession forced from the 
mind by the flattery of ho]^ or the torture of fear, comes in so q^uea* 
tionable a shape when it is to be considered the evidence of guilt, 
that no credit ought to be given to it, and therefore it is rejected.” 
Per eur, WartckshalTs case, 1 Zeach, 263. Thorule extends to all 
statements by a prisoner which may aflect him criminally, though in 
terms tiliey charge another person ; Enochs casoj 5 C. 4' -P* 540; or 
purport to be a refusal to confess, Tyler's case, I C, 4‘ 129 (»); 

PhM. Ev. 423, 8th ed. («)• 

With regard to what is such a momise or threat as will exclude a 
confession, it is laid down by Mr.^ast, 2 P. V. 669, that saying to 
the prisoner, it vvU be worse for him if he do not confess, or that it 
will TO better for him if he do, is sufficient to exclude Uie confession, 
according to constant experience. Thus where a surgeon called in 
to a prisoner, under a chaise of murder, said toiler, “You are under 
suspicion of this, and vou had better tell all you know; ” and after 
this the prisoner made a statement to the surgeon, Parke, J., after 
conferring with Littlodale, J., held that evidence of this statement 
was inadmissible. Kingston's case, 4 C. P. 387. So where a 
constable said to a prisoner charged with larceny, “It is of no use 
for you to deny it; for there are the man and boy who will say 
they saw you do it; ” a confession made after this, was rejected by 
Gurney, IB. Mills's case, 6 V. 4' P> 146. So where the words were, 
“It would have been better if you had told at first.” Walklcy's 
case, 6 C. Sr f** 175. So where the prosecutor said, “ If you will tell 
me where the property is, I will be favourable to you r’ Goidd, J., 
rejected the evidence, saying, that the slightest hope of mercy helu 
out to a prisoner to induce him to disclose the fact, was sufficient to 
invalidate a confession. Cass's case, 1 Leach, 293 (n). So where the 
prosecutor, on tbe prisoner, who had stolen his money,* being appre¬ 
hended, said, “ He only wanted his money, and if the i^risoner gave 
him that, he might go to the devil if he pleased; ” upon which the 
prisoner pulled some nfliney out of his pocket, and said it was all he 
had left of it; it was hdd ^ a majority of the judges that this evi¬ 
dence was inadmissible. Jones's case, Russ. Sr Ry. 152. Sed vide 
Ori0n's caee. Id, 15}, jmst, 51. Where a prisoner in custody said to 
Hie offioer in charge of him, “ If you will give xne a glass of gin, I rrill 
teU you all about it; ” ana two glasses of gin being given to mm, ne 
made a full confession of his guilt. Best, J., considered it as very 
improperly obtained and inadmissible in evidence. Sexton's case, 
Chetto. Burn, tit. Confession. But the authority of this case has 
been doubted by an able text-writer. 1 Ecacm, Dig, Or. Law, 
424 (n). It certaiiriy diflers from the former decisions, in the circum¬ 
stance of tlie offer to confess coming, in the first instance, from the 
prisonei*, So whefe a oonfession is made with a view, and under the 
hope, of being thereby jUfrrmitted to turn king’s evidence^ it is not 
admissible. Haws case, cited 2 JUach, -4!^. Though if he is ad¬ 
mitted, and refuses to give evidence on the ^mal of his aoootnnlioes, 
he may be convicted upon such oonfession. Burley's case. Stark, Ev. 
part ’iv. p. 23, ltd ed. See also Moore's case, 2 Lewin, C, C, 37. 
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The mere knowledge by a jnisoner of a btfhd-bill, by which a goyem- 
ment reward and a promue of pardon are held out to any acoomplioei 
not being the party who committed the mnrder, does not fumif^ 
sufficient grounds ,mr rejecting a oonffisnion of a prisoner, unless 
it appears that the inducement so held but were those which led 
him to contss. But where this was not distinotly shown, and a 
statement made by the prisoner to a constable was received in evi¬ 
dence, and it was afterwards proved by another constable that the 
prisoner, on the night before he made the statement, said that he 
saw no reason why he should suffer for the orime of another, and 
that as j;he govenvnent had offered a iree pardon to any one oon- 
oerned who had not struck the blow, he would tell all he knew about 
the matter ; Orcsswell, J., struck the statement so received out of his 
notes. JioswelPs vane, 1 Carr. ^ M. 584. And see also a similar 
ruling by Talfourd, J., in Bh^chbunPs case, 6 Cox, Q.C. 333. 

The confession of a servant nrl, fifteen years old, occasioned bj 
repeated applications by a neighbour of the prosecutor and by his 
wife’s mother, amounting to threats and promises, was held by the 
judges to be inadmissible. Simpson^s cage, 1 Moo. C. C. 410, The 
prisoner, a servant^irl aged thirteen, was indicted for attempting 
to set fire to her imteter’s house. After the attempt was discovered 
her mistress said to her, “ Mary, my girl, if you are guilty do confess; 
it will perhaps save your neck: you will have to go to prison; if 
W. H. (another person suspected, and whom the prisoner hadcharged) 
is found clear, the guilt will fall on you.” ^e made no answer. 
The mistress then said, “ Pray tell me if you did it ?” The 
prisoner then .confessed. The point being reserved, the judges 
thought the confession ought not to have been received. Upchurch*s 
case, 1 3Ioo. C. C. 465. A confession made by a girl aged thirteen, 
after being told by a medical man in the presence of the prisoner’s 
mistress and her husband, that it would be better for her to tell ^e 
^ truth, was held by the Court of Criminal Appeal to he inadmissible. 
Garner*s case, 1 Den. C. C. B. 329. On tne examination of Oie 
prisoner before the committing magistrate upon a charge of felony, 
the magistrate’s clerk told bim not to say anything to prejudice 
himself, as what he said would be taken down “ and used for him 
or against him at his trial.” Coleridge, J., ruled that this was an 
inducement to the prisoner to make a Cvufession held out by a person 
in authority, and that the prisoner’s statemstiit which had been taken 
down and signed, could not be received in evidence. Drew*s case, 8 C. 

P. 140. So where a constable told the prisoner, “ What you are 
charged with is a very heavy offence, and you must be careful in 
^king any statement to me, or anyb^y else, that may tend to 
injure you; but anything you can say in your defence we shall be 
ready te hoar cr send to assist you; ” the same learned judge held, lhat 
a confession made to the constable, was inadmissible. Morton's case, 
2 Moo. ^ R. 514. But see Saldry's ease, 2 Den. C. C. R. 430, post, 
p. 40, where this and Drew’* ca^e were disaf^rovedof by Campbell, C. J., 
Pollock, C. B., Parke, B., and Erie, J. A servant was charged with 
attempting to sot hre to her master’s house. It was proved that the 
furniture in two bedrooms was on fire, and a spoon and other articles 
were found in the sucker of the pump. The master told the prisoner, 
that if she did not td§^e truth about the things found in the pump, 
he would send for the constable to take her, but he said nothing to 
her r^peotiug the fire. Coltman, J., held that this was such an 
induoment to confess as would rend^ inadmissible any statement 
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that the prisoner inado''r^eotiDg the fire, as the whole was to be 
considered as one transaotion. Ann llearn^a case, 1 Oar. ^ M, 
109, lt‘ a confession has been obtained from a prisoner by undue 
mean& any statcmont afterwards made by him under the influence 
of thin confession cannot be admitted. Whitens case, M. T, 1800. 
The prosecutor is butuid to satisfy the judge that the confession 
which is sought to be used against the {uisoner, was not obtained 
iKrth by improper means. Per Parks, B,, in Warr%n§ham^s 
O, C. B, 44?. It is a question for the jud^ itf every 
whether the alleged word! of induoemmtt were aotuuly such as 
tS hsdbee the prisoner to make a confession of guilt. Per Jirle, 
in Qume^s case, 1 Den. C. C. B, 329. 

Must be roiuntarif—cases in u'hich confessions have been held 
admissible.'] It is not every hoj)e of favour held out to a prisoner, 
that will render a coufessiou alUrwarda made by hitri, inadmissible ; 
the promise must have some reference to his escape from tho charge. 
Thus where a man- and his wife were in prison in sejiarate rooms, on 
a charge of stealing and loceiving, and the constable said to the man, 
“If you will tell where the property is, yon s^ll see your wife;” 
Patteson, J., held, that a confession maile afterwards, was admissible. 
Lloyd's case, 6 C. J*. 393. 

In Baldry's case. 2 Den. C. C. B., 430. if. C. 21 L. J. 31. C, 130, 
all the authorities upon this point, were brought before the Court of 
Appeal, ill the aigument of the prisoner’s counseJ. Tho confession, 
which that court uunniinousiy held to have been rightly ri'Ceived ia 
evidence at the trial, was made to the police constate, wlio having 
.apprehended the prisoner on a charge of murder, said to him, tliat 
“ he need not say anything to criminate himself; what he did say 
would be taken 5own and used as evidence against him,” and there¬ 
upon the prisoner made the confession. 

To invalidate a cenfesshm, the threats or promises must have 
reference to some temporal advantage. Where a prisoner accused of 
murder, had repeated interviews with a clergyman, who urged him 
to repentance, telling him that “ before God it would be better for 
him to confess his sins,” that “his ft-ars respecting his participation 
in the dreadful deed were fully confirmed, and that, while he was in 
that state of mind, ho (the chaplain) could afford him no consolation 
by prayer,” and subsequently to these exhortations, the prisoner 
made a confession; the judges were unanimously of opinion that it 
was properly received m evidence, and the prisoner was executed. 
Oilham's case, 1 3foo. C. C. I8(i; 2 Buss. C48, S. C. The prisoner 
being charged with setting fire to an outhouse, her mistress prised 
her to confess, telling her amongst other things, that if she would 
repent and confess, God would forgive her, but she concealed from 
her that she herself would not forgive her. The prisoner having 
confessed, another person, the next d-iy, in her mistress’s sight, 
though out of her htaring, told her that her mistress said she had 
confessed, and drew from her a second confession. I^ord Eldon, C. J., 
admitted the confession, and the prisoner was convicted. The jmy 
on having the confessions put to them, thought the first oonfession 
made onder a liope of fav^r here, and the second under the influence 
of having mado the first. On a case reservid, tho judges ^re of 
opinion^ilhat these points were not for the jury j but that if Lord 
Eldog agreed witb^ tho jury (which he did), the confessions not 
reo^vbmd’; but many bf the judges thought the expressions not 
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caloolated to raise hopes of favour here, if not, the oonfessions 
were evidenoe> Nute's case, Chetw. Burn, tit. Confession ; 2 Muss, 
648. In the following oases the circumstances were held not to 
ofwrate as a threat or promise. The chief officer of the police at 
Liverrxwl, stated that on the 18th of November, the prison^ was 
apprehended by hm direction without any warrant, between twelve 
and one o^olook ; and that he was carried to the pdice office about 
cm o'^ook. The magistrates were then sitting a very short distance 
off) and 0 (mtinaed sitting till between two and three, but the prisoner 
was not carried before them, beeause^he police officer was ei^aged 
elsewhere. The officer ordered the prisoner to Bridewell of his own 
authority, between four and live o'clock, and between live and six 
o’clock he. told the prisoner, that in consequence of the falsehoods he 
had told, and the prevarications he had made, there was no doubt 
hut he had set the premises qp fire, and he therefore asked him if 
any person had been concerned with him, or induced him to do it? 
The prisoner said he had not done it. Tl>e officer replied that he 
■would not have told so many falsclioods as he hnd,«f he had not been 
coneernod in it, and he again asked him jf anybody had induced him 
to do it ? The prisoner tlien bigan to cry and ujade a full confession. 
The prisoner Avas taken before he liad dined, and had had no food 
from the time he "was apprehended nntil after his confession. 
Mr. Justice Bay ley thought it deserved consideration, whether a 
confession so obtained, when the detention of the prisoner was 
perlraps illegal, and where the conduct of the officer M^as likely to 
intiaiidate, was admissible in evidence: and reserved the point for 
the opinion of the judges, a majority of whom hedd the confession 
rightly received, on the ground that no throat or promise had been , 
used. Be.st, C. J., Bay ley, and I loin yd, JJ., were of a contrary 
opinion, l/wnton's case, 1 Moody, C. C, 27. On a prisoner being 
brought up for examination, tlie magistrate told him that his wdl’e 
had already confessed the whole, and tliat there was enough against 
aim to send a bill before the grand jury ; u[)ou which the prisoner 
immediately made a confession. The reception of the confession was 
objected to, on the ground of its having been made upon a tlireat; 
but Parke, J., overruled the objection, saying that he rather considered 
it as a caution. Wright's case, 1 Lvtvin, C. C. 48. Where a pri¬ 
soner charged with arson, was told “ that there was a very serious 
oath laid against her by B. B., who had sworn that she haa set fire 
to (t.’s ricka oonfcs^ion afterwards made by the prisoner, was 
received in evidence. Jjomj's case, 0 C. (.y P. 170. So where on 
a similar charge the prisoner was told, “ You ought to have know'u 
hotter; tell me the truth whether you did so, or not,” and she said, 

“ 1 am innocentand she was then told, “ l)uu’t run your soul into 
' more sin, but tell the truth,” whereupon she made a confession, it 
was held to be admissible. Sleenums case, I Dears. C. C. It. 249. 

A boy not fourteeu was charged with murder. A man who was 
present when he was taken up, but who wiis not a constable, said to 
him, “Now kneel you down by the side of me and tell me the trutb.” 
The boy having knelt down the man oontiuuod, “ 1 am going to ask 
you a very serious question, and I hope you will tell me the trutk in 
the presence of the Almighty.” The boy having made certain state¬ 
ments iji answer to questions thus put to him, their admissibility in 
evidenoe was reserved for the consideration of the judges, who were 
uuauimqus that the confession was strictly adraissible, but they much 
disapproved of the mode in which it was obtained. The prisoner’s 
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life was saved, and he was transported for life. • Wild's case, 1 Mood^, 
C. C. 452. "^ere the oommittin^ magistrate told the prisoner “ to 
be sure to tell the truth,” upon whiob the prisoner mode a statement, 
it was held that such statement was admissible in evidence. Qturi's 
ease, H C.^ JP. 486, per LUUedak, J, See also Baldry's case, supra, 
p. 40. Several prisoners being in custody on a charge of murder, A,, 
who was one of them,* said to the chaplain of the prison, that he 
wished to see a magistrate, and asked if any proclamation had been 
made, and any offer of pardon. The chaplain said that there had; 
but hefhoped that A. would Aderstond that he could offer him no 
inducement to make any statement, as it must be his own free and 
voluntary act and desire. When A. saw the magistrate, he said that 
no person had held out any inducement to him to confess,anything, 
and that what he was about to say was his own voluntary act and 
desire. The statement thereupon made by A. was held by PoUock, 
C. B., to be admissible against him' on his trial for murder. Ji. 
V. Dinyley, \ C. ^ K. 637. 

An inducemen^eld out to a prisoner with reference to one charge, 
will not exclude a confessioiq, of another offence of which the prisoner 
was not suspected at the time the inducement was held out. The 
prisoner had been in the custody of several constables, one after 
another, and it was suggested on his behalf, that one of them had 
improperly induced him to confess, and this constable was called and 
stated that the prisoner was in his custody on another charge, and 
was not suspected at that time of the offence for a hich he was on his 
trial, and that he made a statement. It was submitted, that if a 

? romise was held out to him, it was immaterial what the charge was. 
ittledale, J., ”1 think not. If he was taken up on a particular 
charge, 1 think that the promise could only operate on his mind as 
to the charge on which he w'as taken up. A promise as to one charge 
will not affect him as to another charge.” The confession was 
admitted. Jrarner's case, Glouc. Spr. Ass. 1832, 2 Buss, by Greaves, 
845. But where a threat was held out to a prisoner without the 
nature of the charge being stated, but subsequently the nature of the 
charge was stated, and thereujHin a confession w*as made, it was held 
to be inadmissible; Luckhurst's case, 1 Dears. C. C. B. 245; and if 
several ^loniea form part of the same transaction, an inducement 
held out as to one will exclude a statement os to another; see Aim 
JSeam's case, ante, pp.*39, 40. 

Inducement to,confess—where held to have ceased."] Although a 
confession made under the influence of a promise or threat is inad¬ 
missible, theoe are yet many cases in which it has been held, that 
notwithstanding such threat or promise may have been made use of, 
the confession is to be received, if it had been made under such cir¬ 
cumstances as to create a reasonable presumption, that the threat or 
promise had no influence, or had ceased to have any influence, upon 
the mind of the petty. 

Thus if the ino^ression ihat a confession is likely to benefit him 
has been removed from the mind of a prisoner, what he says will be 
evidence against him, although he has been advised to confess. 
WherQ. the prisoner, on being token into custody, had been told by a 
persomj^ho came to assist the constable, that it would be better for 
mm t^confess, but Bn bis being examined before the committing 
mag^rato on the following day, he was frequently cautioned by the 
magistrate to say nothing against himself, a oontession under these 
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eirctirastanoes was held by Mr. Jtutioe Baylev to be clearly admisffl> 
ble. Lingate^a caae, 1815; Fh^, JSv. 431, 6th ed. So where it 
appeared that a constable told a prisoner he might do himself some 
good by confessing, and the prisoner afterwards asked tho magistrate 
if it would be aUy benefit to him to confess, on wMeh the magHtrate 
said, he would not say it would; the prisoner having afterwards, on 
his way to prison, made a confession to another constable, and again 
in prison, to another ma^strate ; the judges unanimously held that 
the confessions were admissible in evmenoe, on.the ground that the 
magistrate’s answer was sufficient to enaoe any expectetion which the 
constable might have raised, lioaier’s cane, East, T. 1821; 1 Phill, 
Ek. 431, 6th ed., 411, dth ed. So it has been held to be no objection 
to a confession made before a magisti^te, that the prosecutor, who 
was present, first desired the prisoner to speak the truth, and sug¬ 
gested tliat he had better speak out; as the magistrate or his clerk 
immediately checked the prosecutor, desiring the prisoner not to 
regard him, but to say what he thought proper. Edwards' ease, 
East. T. 1802 ; 1 Phtll. Ev. 431, 6th ed., 411, 9<4 ed. A jirisoner 
charged with murder was visited by a magistrate, who told him that 
if he was not the man who struck the fatal blow, he would use all his 
endeavours and influence to prevent any ill consequences from falling 
on him, if ho would disclose what ho knew of the murder. The 
magistrate wrote to the secretary of state, who returned an answer, 
that mercy could not be extended to the prisoner; which answer was 
communicated to the prisoner, who afterwards sent for t^e coroner, 
and desired to make a statement to him. The coroner cautioned him, 
and added that no hopes or pvomiso of pardon could be held out to 
him. I.ittiedale, J., ruled that a confession subsequently made by 
the prisoner to the coroner was admissible; for mat tne caution 
given by the latter must be taken to have completely put an end to 
all the hopes that had been held out. Clcwcs's case, 4 O. P. 224. 
,8ee also IJoires' case, fi C. P. 404. A girl oharTOU with poisoning 
was told by her mistress, that if she did not tell all about it that 
night, the constable would bo sent for next morning to take her to S. 
(moaning before the magistrate there); upon which the prisoner mode 
a statement. The next morning a constable was sent for, who took 
the prisoner into custody, and on the w^y to the magistrates, without 
any inducement from the constable, she confessed to him. Bosan- 
quet, J., said, ** I think this statement receivable. The inducement 
was) that if she confessed that night the constable would not be sent 
for, and slie would not be taken before the magistrates. Now she 
must have known when she made this statement, that the constable 
was taking her to the magistrates. The inducement therefore was at 
an end.” Itichards's case, 6 C. ^ P. 318. 

Inducement to confess^—where held not to have ceased.] It is said by 
Mr. Justice Buller, that there must be very strong evidence of an ex¬ 
plicit warning by a magistrate not to roty on any expected favour, and 
that it ouglft most clearly to appear, that the prisoner thoroughly 
imderstood such warning, before his subsequent confession eon be 
given in evidence. 2 East, P. C. 658. In the following case the 
warning was hot considered sufficient. A confession having been 
improperly obtained, by giving the prisoner two glasses of gm, the 
officer to whom it had been made, read it over to the prisoner before 
a magistrate, who told the prisoner that the offence imputed to him 
affected his life, and that a confession might do him harm. The 
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Iirisouer said, that what had been, read to him was the truth, and 
signed the pajwrs. Best, J., considered the st-cond contcssion, as 
well as the first, inadmissible; and said, that Ijad the magistrate 
known that the officer had given the prisoner gin, he would, no doubt, 
have wld the prisoner, that what he had already said could not be 
given in evidenoe against him; and that it was for him to consider 
whether he would mak%a second confession. If the prisoner had 
been told this, what he afterwards said would have been evidence 
against him ; but for want of this information lie mii^lit think that 
ho could not make his case w' 0 ?se than he had already made it, and 
under this iuiprosiou might sign the confession before the magis- 
tmto, Sexton's (V/.se, Burn, tit. Confessions. So wliere the commit¬ 
ting magistrate told the prisoner, that if he would make a con¬ 
fession, he would do all he could for him, and no confession was 
then made, but after his committal, tl\e prisoner made a statement to 
the turnkey, who held out no inducement and gave no caution; 
Parke, J., said he thought the evidence ought not to be received 
after w'hat the committing magistrate had said to the jirisoiier, more 
especially as the turnkey had not given any caution. Coulter's ease, 
o C. ^ P. 5*2o. 

A oonstable having a search w^arrant found in the prisoner’s house 
the two hams charged in the indictment, and then ujton, iu the pre¬ 
sence of one of the prosecutors, said to the jirisoiu r, “ i'oii had better 
toll all about it.” The prisoner then made a confes.sitm, which, it 
was admitted, could not be given in evidence. In the afternoon of 
the s.ime day anotiier of the prosecutors went to tlie jirisoner’s house 
and entered into conversation with Im about the hams, when she 
ppeated the confe.s.sion she had made to the eonst.d)]e in the morn¬ 
ing, but no promise or mimace was on tlus occasion lield out to lier. 
Taunton, J., said that lire second confession w’as not receivable, it 
being impossible to say, that it was not induced by the promise which 
the constable made to the prisoner in the morning. Meunell's vase, 

2 Letcm, a C. 122. x y 

The prisoner, wlio was indicted for murder, worked at a colliery, 
and some suspicion having fallen upon him, tlu; overlooker charged 
him with the murder. The prisoner denied Iniviug bi cn near tiie 
place. Presently the overlooker called bis attention to certain ^,tilto- 
ments made by his wile and sister, which were incon.sistent with hi.s 
own, and added, that there w’as no doubt be would be found guilty; 
it would be better Ibr him if he would confess. A constable then 
oanie in, and said to the overlooker, iu a tone loud enough for the 
prisoner to hear, “rtol>ert, do not make him any promises.” The 
prisoner thenmaade a confession. Patteson, J., “ 'i'liat will not do. 
The constable ought to have done something to remove the impression 
from the prisoner’s mind.” The overlooker, in about tt;n minutes 
after the above cjmfession, delivered tlie prisimer to another oonstable, 
W'ho stated, that when he received the prisoner, the overlooker told 
him (but not in the priaoner’a hearing) that the prisoner had con¬ 
fessed. That he look the prisoner to his house and tMfere said, “I 
believe Sherington has murdered a man in a brutal mauner.” That 
the wifa.and brother of tl?| prisoner were there, and they said to the 
prisoner,* “ What made thee go near the cabin F” That the prisoner 
in answer made a statement similar in efieot to the one he ha4 made 
befois. Tlxat he used neither promise nor threat to induce the 
to say anything, but did not caution him. That it was not 
more Ipin five minutes after he received the prisoner into his elmrge, 
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that the prisoner made the statement. That he was not aware that 
the overlooker hod held out any inducement, and that the overlooker 
was not j)resent when the statement was made.' Patteson, J., rejected 
the second confossion, saj'inf, “ There ought to be strong evidence to 
show that tlie impression, under which the confession was made, was 
afterwards removed, before the second confession can he received. I 
am of ojdnion in this ease, that the prisoner must be considered to 
have made the second confession under the same inlluenee as he 
made the first; the interval of time being too short to allow of the 
supposition that it was the resultJ*of reflection and voluntary deter¬ 
mination.” Shericme^ 2 Lncin, C. C, 123. A female servant 
being suspected of stealing* monev, her mistress on a Monday, told 
her that she would lorgive her if she told tlie truth, ()n the Tuesday, 
she was taken hi fore a magistrate, and no ono appearing against her, 
was discharged.* Du the Wcdncf>day, being again apprehended, the 
superintendent of p(dice went with lier mistress to the bridewell, and 
told her, in tho presence of her mistress, that she “ was not bound to 
say anything, unless she liked; and that if she haA anything to say, 
her mistress would hear her,” but (not knowing that In'r mistress had 
promi.sed to forgi\e iier) he did not tell her, that if'she made a state¬ 
ment, it might he given in evidence against her. The prisoner then 
made a statement. Patteson, J., held, that this statement was not 
receivable in evidence, as the promise of the mistress must be con¬ 
sidered as still oi)eratiiig on the prisoner’s mind at the time of the 
statement ; but that if tho mistress had not been then present, it 
might have been otherwise. Jleiritt'n case, 1 Car. M. r>34. 

If the confession <»f a j»risoncr taken before a magistrate, has on the 
face of it a statement that Die first caution required by 11 & 12 Viet, 
c. 42, 8. 18, h.as been given, it is receivable in evidence. Samome's 
case, 1 Don. C. C. It. 54o, Jiut Erie, J., added, that inasmuch as 
it was not yet decided, whether the second caution mentioned in that 
jfcction was requisite when a previous inducement or threat had been 
held out, it would be prudent in justices always to give the pri.soner 
the second caution. Jixamitiation of the Prisoner,'p. 58. 

Ifliere the inducement to confess has proceededfnan third parties, 
■in the presence of persons having authorit-g,'] A conl’ession made on 
an inducement held out by a person withou^ authority, but in the 
presence of a party who has authority and wflo gives no caution and 
expresses no dissent, is inadmissible in evidence. 

Where it appeared, that the constable had taken the prisoner to a 
niiblic-liouse, and the latter, in consequence of inducements held out 
by the innkeeper, made a confession to him, in tho pnosenee of the 
constable, who did not caution the prisoner in any way; Alderson, B., 

' expressed a very strong opinion against its admissibility; but as 
Diere were opinions, which he was bound to respect, opposed to bis 
own, his lordship thought he had better receive the evidence, and, if 
necessary, reserve the point for the consideration of the judges. The 
prisoner was acquitted. Pountneyfs case, T C, ^ P, 302. A married 
woman was apprehended on a charge of felony, and her husband, in 
the presence of the constable, held out an inducement to her to con¬ 
fess ; Pollockj C. B., held that this rendered a confession thereupon 
made, inadmissible in evidence. Laugher’s case, 2 C. X. 225. In 
Sarah Taylor’s ease, 8 C. ^ P, 733, the prisoner, a female serrant, 
was sent for into the parlour, where a person, not in authority, in the 
presence of tho prosecutor’s wife, held out an inducement fb the 
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prisoner to confess, the wife expressing no dissent. Patteson, J., said, 
that the inducement must he taken as if held out by the prosecutor’s 
wife, who was a person in authority over the prisoner, and that 
therefore the evidence was inadmissible, ^n Zw'khurst's wse, 1 Dears. 
C. Ol JR. 245 ; S. C. 23 X. J. M. C. 18, a confession made under 
similar circumstances, was held by the Court of Criminal Appeal to 
be inadmissible. On an indictment for stealing the goods of two 
persons in partnership, a confession made after an inducement to 
confess had been held out in their absence by the wife of one of them 
who assisted in the man<^cment«of their business, was held by 
Parke, 11., to be inadmissible. Warrmgham^s case, 2 Den,' V, 
a R. 447. 

Jflicre the inducement to confess hus proceeded from persons having 
no authority.'] • Until recently, it wa% a matter of doubt whether a 
confession is receivable in evidence, where tho promise or threat 
proceeds from a person who has no powtr to enforce it, and who pos¬ 
sesses no controiiover the prisoner. Where some neighbours, who 
had nothing to do with the apprehension, prosecution, or examination 
of a prisoner, oiEciously interfered and admonished him to tell the 
truth and consider his family, and no answer was made either by tho 
constable or tlie prisoner, but the latter, an hour afterwards, ooufessed 
to the constable in prison; the confession was held by the judges to 
be admissible, because the advice to confess was nut given or sanc¬ 
tioned by any person that had any concern in the businsss. Rato's 
ease, Russ. ^ Ry. 163; PhUl. £v, 428, Wi ed. H. C. Ho where the 
counsel for a prisdner objected to the admissibility of a confession 
made before the committing magistrate, and oiiered to prove that the 
wife of the constable had told the prisoner some days before the 
commitment, that it would be better for him to confess; Wood, 15., 
overruled the objection, and admitted tlie confession. JIardtvicke's 
cme, Nott. Lent Ass. 1811; Phill, X’>’. 429. And where a witness 
stated, that he had held out no threat or promise to induce the 

E ' oner to confess, but that a woman who was present said, that she 
told the prisoner that she had bettor tell all, upon which the 
prisoner made certain confessions to the witnuss; Park, J., after con¬ 
sulting with llullock, B., ruled, tliat as no inducement had been held 
out by the witness to whom the confession was made, and as the 
ouly inducement had been held out by a person having no sort of 
auwority, it must be presumed that the confession to the witness was 
free and voluntary. If th^romise had been held out by any person 
having auv oiEce or authomy, as the proseoutoi’, constable, &o., the 
case would be difierent; but here a person having no authority of 
any sort, ofS^ciously sa;f8, You had better confess;” no confession 
follows, but some time af^terwords the prisoner, without any induce¬ 
ment held out, (xmfesses to another person. GibhotCs case, 1 C. ^ P. 
97. So where it appeared that the.prisoner was told by a man, that 
another prisoner had told all and that he had better do the same to 
save bis neck, upon which he confessed to the constable; Uullook, 
B., held, that as the promise (if any) was by a person wholly without 
authority, the subsequ^^ confession to the constable, who had h5ld 
out uo iudupemen^, mustbe considered as voluntary, and was there¬ 
fore evide^. Tyler^s ease, 1 C. ^ P. 129. The wife of q person 
in w:hos6 house an ofience is committed, such person not being the 
{nroceeutoir nor engaged in the apprehension, prosecution, or exoinina- 
ticoi lll^the offender, and the offence not being in any way connected 
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with tho management of the house, is not a person in anthmty 
within the rule which excludes confessions. Hannah Moore's case. 
2 Hen. C\ C. JR. 522', -S'. C. 21 L. J. M. C. 199. 

In Spencer's case, 7 C. P. 776, Parke, B., stated that ther^ was 
a difference of opinion among the judges, whether a confession made 
to a person who has no authority, after an inducement held out by 
that person, can be dven in evidence; and the learned judge 
intended, had the evidence been pressed, to have received it, and 
reserved the point. But on tho last-mentioned case being cited in 
Sarah Taylors case, S CL ^ P. 783, Patteson, J., said, “It is the 
opinion of the judges, that evidence of any confession is receivable, 
unless there has been some inducement held out by some person in 
authority.” And in Slecman's case, 1 Hears. C. C. JR. 248; S. C. 
23 L. J. M. C. 19, where the prisoner was a maid servant* charged 
with setting fire to some farm-ibuildings of her mastdr, it was held 
that his daughter was not a person in authority over the prisoner, so 
as to exclude a statement made in consequence of any inducement to 
confess held out by her. However, in that case the court likewise 
hold, that there had not in fact been any sufficient threat or induce¬ 
ment. But sec Taylor on Ev. 700, 2nd edit. 

Confessions obtained by artifice, or deception, admissible.'^ Where 
a confession has been obtained by artiiice, or deception, but without 
the use of promises or threats, it is admissible. Th[;is it has been 
held, that it is no objection that the confession was made under a 
mistaken supposition that some of the prisoner’s accomplices were in 
custody, and even though some artifice has been used to draw him 
into that supposition. Burley's case, East. T. 1818; PhtU. Ec. 427, 
8<A ed., 406, 9th ed. So if a prisoner makes a confession under the 
hope, held out by of a persoij not in authority, that he will thereby be 
admitted as queen’s evidence, it is receivable against him. E. y. jBm- 
£an, Ir. Cir. JR. 177 (cited in Taylor on Ev. 705, 2nd edit.). Where a 
prisoner ^ked the turnkey if he would put a letter into the post,and, 
on receiving a promise that he would do so, gave him the letter, which 
was detained by the turnkey pd given in evidence as a confession 
at the trial; Garrow, B., received the evidence. Herrington's case, 
2 C. ^ 1*. 418. So where a person took '’n oath that he would not 
mention what the prisoner told him; Shaw's ca^e, 6 C. ^ P. 373; and 
where a witness promised that what the prisoner said should go no 
further; Thomas's case, 7 C. ^ P. 346. Also where a constable, in 
order to extract a confession, assumed th|||trisoaer’8 guilt, and asked 
how^ she came to poison her uncle, the confession in answer was 
received. Per Littledale, J,, Warwieh Assizes. 1 Phill. Ev. 427, 
8<A ed., 406, 9th ed. It appeared that one of the prisoners had made 
• a statement to a oonsteble in whose custody he was, but that he was 
drui^ at the time; and it was imputed that the constable had given 
him liquor to cause him to be bom On its being objected that what a 
pnsoner said under such circumstances was not receivable in evidence, 
Colendge, J., said, “ I am of opinion, that a statement made by a 
pr^ner while he was drunk, is not therefore inadmissible; it must 
either bo obtained by hope or fear. This is matter of observation for 
me, upon the weight that ought to attach to this statement when it is 
oonsideosd by the jury.” Spilsbury's case, 7 C. ^ P, 187. 

Ckmfmsiom obtained by questioning admissible.'] A oonfessiotLis 
^ admissible in evidence where it has been dlioited by questioid^ put 
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by a pcTson having no authority. WiUVs case, 1 Moo. C, C. 452, 
ante, p. 41, So whore the party asking tlicm is a police oiScer; 
Tftoi^nton’s case, 1 Jfoo. C. C. 27, ante, p. 41. See also case at 
Warwick Assizes, supra. But the practice is reprobated by most of 
the jtidges; and in a recent ease* lyhero it appeared that the constable 
was in tlie practice of interrogating prisoners in his custody, Patteson, 
J., threatened to cause him to be dismissed from his office. JSilVs 
case, Lircrjtool Spring Assizes, 1838, Jtf-S'. See also Kerr's case, 8 
a p. 176. 

Must be roluntanf—cases tchere witnesses hare made statements, 
and 'ajtericards hare themselrcs been tried for the ofenee.'] A questiou 
sometimes arises, whether a statement which has been made by a 
par^ upon his examination as a witness, can be given in evidence 
against liini, if he should himself b^ put upon his trial for the same 
offence. The general rule is, that ailmissmns made under compul¬ 
sory jjrocess, are evidence against the party. JRose. Dig. Ev. N. P. 
36. So it is said by Mr. Starkic, that when a witness answers 
questions upon his examination on a trial, tending to criminate 
himself and to which he might have demurred, his answers may be 
used for all purposes. 2 Stark, Ev, 28, 2nd ed. Thus upon an 
indictment against a magistrate for misconduct in his office, I^ord 
Tenterden (tlien Mr. J. Abbott) permitted evidence to be given of 
what he had jaid upon his examination before a committee of the 
House of Commons, although it was objected that, as that exami¬ 
nation was compulsory, his Emission could not be voluntary, 
Mcrceron's ease, 2 Stark. K, P. 366. But see Gilham's case, 1 
MoOyV, C. 203, where liord Tenterden, C. .1., said, that he thought ’ 
there must be some mistake in the above cose, and that the evidence 
must have been given without oath, and Veforo a committee of inquiry 
where the witness would not be bound to answer. Where a person 
was brought up as a witness on an inquiry respecting a fire, bu]t, 
attempting to run away, was detained by a constable; a statement 
made oy him to the constable was received in evidence against him 
for the arson, and he was convicted and executed. Strnikins' case, 

4 C. ^ P. 548, So where the prisoner had made a statement upon 
oath at a time when he was not under any suspicion, Vaughan, B., 
thought it receivable^ in evidence. Tubby's case, 5 C. Sr P* 630. 
But in anotlier case, where the prisoner had been examined on oath 
as a witness, touching a charge of poisoning, and at the conclusion 
of the examination was l^^lf committed for trial on the chaise; 
upon her deposition being tendered in evidence as a confession, 
Gurney, B., is reported to have said, “ This being a deposition made 
by the prisoner at the same time as all tho other depositions, on 
which she was committed, and on the very ^me day on which the 
was oommitt<‘d, I do not think the examination was perfectly volun¬ 
tary.” Lewis's ease, 6 C. Sf P, l€i. So where one of the prisoners 
was examined as a witness against tlie other before the m^istrate, 
and after being examined, was committed for trial; Gurney, B., 
held, tjiat what she said b^re the magistrate as a witness, could 
not lie given in evidenceaigainst her’^on the criminal charge. Davis's 
case, 6 C. Sr^JP, 177. >’Al8o where, on an indictment for murder, it 
was opened';<1hat the only evidenco to affect the prisoner, was a 
statement ipide by him before the coroner at the inquest^ which 
pn:^rted en the face of it to have been taken on oath, but had not 
wen so in fact, Alderson, B., rejected it, observing, As this 
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statement purports to be a statement on oath, I oannot reoeire it as 
evidence against the prisoner; and 1 think, as it so purports, I 
oannot allow parol evidence to be given to show that the statement 
was not made upon oath.” Wheehy's case, 8 C. ^ P. 250. In 
Owen's case, 9 C. ^ P, 83, which was a charge of rape, uporf the 
depoutions of the prisoners, taken on oath before the coroner, and 
while they were in custody, being offered in evidence; Williams, J., 
received tliem, and reserved the mint. The prisoners, however, 
were acquitted. Being subseouentiy tried for the murder of the 
same party before Gurney, B., that learned judge rejected the 
depositions. 9 C. ^ P. 239. 

These latter decisions are at variance with other cases. Where a 
prisoner, indicted for murder, had been examined upon oath before 
the coroner on a charge a^inst another person; Parke, J., received 
evidence of the examination as a confession; observing, that upoi^ 
that, as upon every other occasion, the prisoner might nave refimed 
to answer any questions having a tendency to expose Mm to a criminal 
charge, and not having done so, his examination was evidence against 
him. Howarift's case. Greenwood's Col, Stat. 138 (#i); 4 C'. ^ P. 254. 
So Ob an Indictment for murder where the female prisoner had been 
examined on oath before the coroner (another party being then in 
custody upon the charge); Erskine, J., received lier deposition in, 
evidence against her, but reserved the point. The prisoner, however, 
was acquitted, Sandy's case, 1 Carr. M. 347. The prisoner was 
indicted for forgery,^nd it was proposed to give in evidence against 
him his examination on oath before commissioners of bankrupt. For 
the prisoner it was contended, tliat it could not be received, the 
.examination being compulsory, and that if a party refused to answer 
the questions put to him he was liable to be sent to prison undes^the 
authority of the 6 Geo. 4, o. 16, g. 36. Coleridge, J., received the 
evidence, and the prisoner was found ^ilty. The point was reserved 
for the opinion of the judges, who held that the evidence was admis¬ 
sible. theater's ease, 2 Lcu'in, C. C. 157 ; 2 Jfwo. C. C. 45. In 
Brittany case, 1 ^ Jt, 297, w’hich has sometimes been cited on 

this point, Patteson, J., after consulting Alderson, B., held, that the 
balance-sheet of a bankrupt given on oath under his commission, was 
not ^missible on an indictment against him for concealing his effects; 
but in JVheater's case, 2 Moo, C. C, 61, Pui-teson, J., stated that the 
ground of that decision was, tliat thebalanoe-slKet could not be given 
m evidence, unless there was a valid commission, and, therefore, 
the balance-sheet, being part of the proceedings, could not be put in 
evidence to prove the petitioning oreditir*s debt as a part of the 
commission. By g. 117 of the Bankhipt Consolidation Act, 1849, a 
court of bankruptcy is empowered to examine a bankrupt as to cer- 
toin matters “ relating to his trade, &c.,” and the bankrupt is conn* 
polled to answer such questions. If, however, without claiming his- 
privile^ of refusing to answer, he answer questions as to matters 
not within the section, his answers may be given in evidence against 
him in any criminal proceeding. Shyyett's case) 26 X. J. M, C. 93, 
|It was unnecessary in deciding that caite for the court to express any 
;<^ip.iqn upon the question whether, where the tfUhjeot-matter of the 
^examination is strictly witMn the compulsory powers of the statute, 
[the answers of the bankrupt, given without protest on his part 
|qn a matter upon wMch he could not protest efieotuaUy, can be read 
pn evidenoe against him. BtUnthis point was ezpresidy raised in 
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Srotfa case, 25 Z. J. M,C, 128, and decided, Coleridge, J., diaaentiente, 
in favoor of the admissibility of the evidenoe. 

Mmt he rohintarif—evidence of facta^ the knowledge of which has 
been obtained by improper confessions^ admissible,'] Although a oon- 
fMsion obtained by means of promises or threats cannot be received, 
yet if, in consequence of that confession, certain facts, tending to 
establish the guilt of the’prisoner, are made known, evidence of those 
fecta may be received. “ A fact,” it is said by the court in Wariek- 
ahaWs case, 1 Leach, 264, ** if it exists at all, must exist invariably 
in th^ same manner, whether the confession from which it is derived 
be, in other reswots, true or false. Facte thus obtained, however, 
must be fuUy and satisfactorily proved, without calling in the aid of 
any part of the confession from which they have been derived.” The 
•same dootrirfe, viz., that no part whatever of the confession is to be 
received in evidence, was also laid Mown by Lord Eldon, in the case 
of Richard Harvey, at Bodmin Summer Assizes, 1800. His lordship 
said, that whese the knowledge of any fact was obtained from a 
prisoner, under such a promise, as exclnded the confession itself from 
being given in evidence, he should direct an acquittal, unless the fact 
itself proved would have been sufficient to warrant a conrietion 
without any confession leading to it. 2 JSaat, P. 0, 668. The rule, 
however, as above laid down, appears to be too strict, and accordingly 
it is said in Butcher's case, 1 Leach, 265, (».) that it should seem that 
so much of the confession as relates strictly to the fact discovered by 
it, may be given in evidence; for the reason of rejecting extorted 
confessions is the apprehension that the prisoner may nave been 
tWeby induced to say what is false, but the fact discovered shows 
thit so much of the confession as immediately relates to it is true. 
But this opinion, says Mr. East, (citing several (ases) must be taken 
with some grains of allowance; for even in such case, the most that 
is proper to be left to the consideiation of the jury is the fact of the 
witness having been directed by the prisoner where to find the goods, 
and his having found them accordingly; but not the acknowledgment 
of the prisoner having stolen or put them there, which is to be col¬ 
lected or not from all the circumstances of the case; and this, ho 
adds, is now the more common practice. 2 Bast, P, C. 668. Upon 
this it may be observed, that suen a confession appears to be evidence 
only of tte fact that.the prisoner was acquainted with tho other fact 
which he disclosed, and that so far as such knowledge goes, it is evi¬ 
dence to convict him of the offisnee. Where a prisoner, inaioted as a 
receiver of stolen property, in consequence of promises of favour, 
made a full confession, and according to that confession, the property 
was found at her lodging, concealed between tlie sawing of her 
bed; it was held that evidence of the finding was admissible. 7ra- 
riekshalPa case, 1 Leewh, 263. So the evidence of a third person, the 
knowledge of which is got at through a confession obtained by Wour, 
is admissible; as where tffie prisoner named the -person to whom the 
property had been disposed of, it was held that such person might be 
called. Lockarf a case, 1 Leach, ^evlaoMosef s case, \ Leach, 

265 (n.) A prisoner had-made a statement to a policeman under cir¬ 
cumstances wat preclude it from being given m evidence, but the 
statement contained some allusion to a lantern which was afterwards 
found. Tindal, G. J., and Parke, B., were both of opinion that the 
words used by the prisoner with rifeience to the thing found, ought 
to be given in- evidence, and the policeman aooordin^y stated ^t 
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the prisoner told him that he had thrown a lantern into a certain 
pond. The other parts of the statement were not received. Richard 
OouieTs caaCf 9 O. ^ P. 364. 

Evidence of acts done in consequence of inducement—-not admissiSle^ 
It is said in tVarickshaWs case, 1 Leach, 265, that although confessions 
improperly obtained cannot be received in evidence, yet that any acts 
done afterwards might be given in evidence, notwithstanding they 
were done in consequence of such confessions. It seems, however, 
that such acts, if they are only tantamount to a confession, and are 
unsupported by facts, are inadmissible. A prisoner charged with 
stealing, was induced by a promise from the prosecutor to confess, 
and after confessing, carried the officer to a particular house where 
he had said he had disposed of the property, and {lointed out the per¬ 
son to whom he said he had dcUvered it. That persoA denied the 
fact, and the property was not found. The evidence of the confession 
was not received; but the evidenoe of his carrying the officer to the 
house was. The nidges were of opinion that the latter evidence was 
not admissible. The confession was excluded, because being made 
under the intluence of a promise, it could not be relied upon, and tiie 
acts of the pritoner under the same influence, and not being confirmed 
by the findinji; of the property, were open to the same objection. The 
influence which might produce a groundless confession might also 
produce groundless conduct. Jenkins* case*Russ. ^ Ry, 492, 

Didaratkms accompanying the delivery up of stden property — whe¬ 
ther ndmhsibl4'.~\ Declarations accompanying an act done, that act 
being corroborated by a fact, have in one case been admitted in evi¬ 
dence. The prisoner was tned for stealing a guinea and two {Tro- 
missory notes. The prosecutor was proceeding to state an improper 
confession, when Chambre, J., stopped him, but permitted him to 

E rove that the prisoner brought to him a guinea ,and a 51. Beading 
iank note, ivhich he gave up to the prosecutor, as the guinea and one 
of the notes that had hem stolen from him. The learned judge told 
the jury, that notwithstanding the previous inducement to confess, 
they might receive the prisoners description of the note, accompany¬ 
ing the act of delivering it up, as evidenoe, that it was the stolen note. 
A majority of the judges (seven) held the conviction right. Lawrence 
and Le Blanc, J«I., were of a contrary opinion,*and Le Blano said, 
that the production of the money by the prisoner was alone admis¬ 
sible, and not that be said it was one of the notes stolen. Griffin*s case, 
Russ. ^ Ry. 151. And see Jones*s case, Russ. ^ Ry. 152, ante, p. 38, 
where tiie statement of the prisoner on |)Toducing some money out of 
his pocket, that it was all he had left of it, was held inadmissible, the 

g ^osecutor having held out inducements to confess. Speaking of 
eclarations accompanying an act, Mr. Phillipps observes, “ it may 
be thought that the only ground upon which such declarations can 
be received is, that they are explanatory of the act of delivery, and 
not a narrative of a past transactibh.” Phill. Ev. 432, Sth ed. 

Evidence only against the parties making them.1^ A oonfessioi^ is 
only evidenoe against the party himself who made it, and cannot be 
used against others. Tonq*s cme, Kel. 18; QUh. Ev* 137. Hevefs 
case, 1 Leach, 236, So when it was proposed to be jwoved on the 
trial of three prisoners, that on their examination, one of them, who 
was charged by the examination of another with having jomtly eom- 
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mitted the feloiw in anestion^ did not deny tliat what was so said was 
true, Holroyd, J., held that it was not competent to the prosecutor to 
go into such evidence, and said that it haa been so ruled hy several 
of^he judges in a similar case, which had been tried at Chester. 
^pphhy's case, 3 Stark. X. P. 33. The same principle was acted 
upon in Melen v. Andreirs, M. tSi’ M. 336. “ The deposition of a 

witness,” says Mr. Justice Janies Parke, in that case, “taken in a 
judicial proceeding, is not evidence on the ground that the party 
against whom it is sought to be read was present, and had the opjwr- 
tunity of cross-examining. It clearly Avould not be admissible against 
a third person, who merely happened to be present, and who being a 
stranger to the matter under investigation, had not tlie right of inter¬ 
fering, and I think the same rule must apply here. It is true that 
the plaintiff might have cross-examined or commented on the testi¬ 
mony ; hut iflill, in au investigation of this nature, there is a regularity 
of proceeding adopted, which prevents the party fi*om interposing 
when and how he pleases, as he would in common conversation. The 
same inference^therefore, cannot he draum from his silence, or his 
conduct in this case, which generally may from that of a conversation 
in his presence.” But it would he otherwise, if what wds said drew 
any answer from the prisoner; what passed in such fl case would be 
evidence. See Child v. Grace, 3 C. ^ P. 193. Where on the trial 
of an information for a libel containing imputations upon the character 
of the prosecutor, to wlioh there was a plea justitying the libel as 
true under the 6 & 7 Yict. c. 96, it ivas sought in proof of the plea 
to give in evidence that the same imputations on the prosecutor nad 
been previously published in the Dublin Itevicw, witli a view of 
showing, that the prosecutor having submitted to those charges, 
admitted their truth: the court held tliat the evidence was rightly 
rejected. Jl. v. Newman, 1 P. <$• 11. 268, S. C. 22 Law J. Q. li. 
166. As to confessions and admissions in Conspiracy, ride post. 

Where a confgssion hy one prisoner is given in evidence, which 
implicates the other prisoners by name, a doubt arises as to the pro¬ 
priety of suffering those names to be mentioned to the jury. On one 
circuit the practice has been to omit tlmir names; J^ietchcr's case, 
4 C. 4' P‘ 200; hut it has been ruled by Littledale, J., in several 
cases, that the names must be given. Where it was obje(!ted on 
behalf of a prisoner whose name was thus introduced, that the witness 
ought to be ttireotedV oniit tbeir names, and merely b&j another person, 
Littledale, J., said, “The witness must mention the name. He is to 
tell us what the prisoner said, and if he left out the name he would 
not do so. He did not say another person, and the witness must give 
us the conversation just as it occurred; but I shall tcU the juiy that 
it is not evidence against the other prisoner.” Jlcanic's case, 4 C. 

P. 215. Cleiees^ case, Id. 226. It is said by Mr. Phillipps, that a 
distinction might perhaps he taken in this fespect, in case tno confes¬ 
sion has been reduced into writing, if that part which relates to the 
other prisoners is capfible of being separated, and detached from tile 
rest, and can be omitted without in any degree affecting the prisoner’s 
narrative gainst hiipself. 1 Phill. Pv. 116, Ith cd. Upon this it 
may he remarked, that the same observation seems equally to.apply 
t6 confessions not in writing, where the witness might be cautioned 
not to mention the names of the other prisoners, unless from such, 
omission tihe confession, as affecting the party making it,* should be¬ 
come unintelligible. The rule as laid doi^ by Mr. J ustioa Littledale, 
has been acted upon by him in the case of mitten confessions also. 



A letter written by one of several inisoners was offered in evidence. 

It immediately implicated one of the others; and it was ol^eoted that 
the name of all but the prisoner in question should be omitted in the 
reading. But Littledale, J., ruled the contrary, and said that to 
make it evidence the whole must be read. Fletcher^ case, 1 Lewin, 

C. C. 107 4 C, (Sr P. 260, 8.C, In a later case, before Parke, J., 
in which FUtcher's case was cited, the learned iudge said, “ I know 
that is Mr. Justice Littledale’s opinion, but 1 au not like it. I do 
not think it the fair way.” BarsfotFs case, 1 Lewin, C. C. 110. 
Other judges, however, havo ruled in the same manner as Mr. Justice 
Littledale. Alderaon, J., Hall's case, 1 Lewin, C. 0. 110. Denman, 

C. J., F'ester's ease, Id, 

Upon the same principle, the confession of the principal is not 
admissible in evidence, to prove his ^ilt, upon an indictment 
against the accessory. One Turner was indicted for receiving sixty 
sovereigns, &c., by one Sarah Ilioh then lately before feloniously 
stolen. To establish the larceny by Rich, the counsel for the prose¬ 
cution proposed to prove a confession by her, made* before a magis¬ 
trate in the presence of the prisoner, in which she stated various 
facts, implicating herself and others, as'well as the prisoner. 
Patteson, J., refused to receive as evidence anything which was said 
by Sarah Rich respecting the prisoner, but admitted only what she 
had said respecting herself. The prisoner, was convicted. Having 
afterwards learned that a case had occurred before Mr. Baron Wood, 
at York, where two persons were indicted together, one for stealing 
and the otlier for receiving, in which the principal pleaded guilty, 
and the receiver not guilty, and that Mr. Baron Wood refused to 
allow the plea of guilty, to establish the fact of the stealing by the 
principal, as against the receiver, Patteson, J., thought it proper to 
refer to the judges the question, “ Whether he was right in admitting 
the confession of Sarah Rich in the present case ?” All the judges 
hjj,ving met (except Lord Lyndhurst, C. B., and Taunton, J.), were 
unanimously of opinion, that Sarah Rich’s confession was no evidence 
against the prisoner, and the conviction was held wrong. Turner's 
case, 1 Moodt/, C, C, 347. 

By agents."^ In general, a person is not answerable criminally for 
the acts of his servants or agents, and therefo]ge the declarations or 
confessions of a servant or agent -will not be evidence against him. 
But it is otherwise, where the declaration relates to a fact in the 
ordinary course of the agent’s employment, in which case such decla¬ 
rations accompanying an act done, will be evidence in a criminal 
proceeding, as well as in a civil suit. See Rose. Dig. Ec. N, P. 41, 
bth ed. Thus on the impeachment of Lord Melville by the House of 
Lords, it was decided that a receipt given in the regular and official 
form, by Mr, Douglas, (who was proved to have been appointed by 
Lord Melville, to be his attorney to transact the business of his office 
as treasurer of the navy, and to receive all necess^ sums of money, 
and to give receipts for the same) was admissible in evidence against 
Lord Melville, to establish the sii^le feet, that a person appoint^ by 
him' as his paymaster, did receive from the exchequer a certain sum 
of monev in the ordinary course of business. 29 Mow, St. Tr, 740. 

In what cases a prosecutor may be affected by the acts and decla¬ 
rations of Ms agents does not appear to be well de(dded. In the<* 
Queen's nose, the judges held that it was not competent to show that 
agent of ihe prosecutor, not called, offered a bribe to a witness, 
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who also Mras not called. The qneatioa, the Lord Chief Juatioe 
obseryed, regarded the act of an agent addressed to a person not 
examined as a witness in support of the indictment, the proffered 

S roaf not apparently connecting itself with any particular matter 
eposed by the witnesses, who had been examined in support of the 
inoiotment, and leaving, therefore, those witnesses unaffected by the 
proposed proof, otherwise than by way of inference and oouelusion. 
His lordship added, that notwithstanding the opinion he hod 
delivered, he was by no means prepared to say that in no case, and 
under no circumstances, appearing at a trial, it might not be tit and 
proper for a judge to allow proof of this nature to be submitted to 
the consideration of a jury; and that the inclination of every judge 
was to admit, rather than exclude, the offered proof, 2 Brod. <§• 
Bing,ZiYl, , 

The whole of a confession must he talten t(Kjeilu'rJ\ In criminal, as 
well as in civil eases, the whole of an admission made by a party is 
to be given in etidenoe. See Bose. Dig. Ev. N. P. 50, 6th ed. The 
rule is thus laid by Abbott, C. J., in the Queen's case, 2 Erod. &• Bing. 
297. If, on the part of the prosecution, a confession or admission of 
the defendant, m^e in the course of a conversation with the witness, 
be broueht forward, the defendant has a right to lay before the coui’t 
the whole of what was said in that conversation ; not only so much 
as may explain or qualify the matter introduced by the previous 
examination, but even matter not properly oounccied with the matter 
introduced on the previous examination, provided only that it relates 
to the subject-matter of the suit; because it would not be just to 
take part of a conversasion as evidence ogainst a party, w'itliout 
giving to the party at the same time the benefit of the entire residue 
of what he said on the same occasion, “ There is no doubt,” says 
Mr. Justice Bosanquet, “ that if a prosecutor uses the declaration of 
a prisoner, he must take the whole of it together, and cannot select 
one part and leave another; and if there be either no other evidence 
in the case, or no other evidence incompatible with it, the declaration 
so adduced in evidence must be taken as true. Itui if, after the 
whole of the statement of the prisoner is given in evidence, the 
prosecutor is in a situation to contradict any part of it, he is at 
liberty to do so, ai^ then the statement of the prisoner, and the 
whole of the other e\4dence must be left to the jury, for their con¬ 
sideration, precisely os in any other case where one part of the 
evidence is rontradictory to another.” Jmes's ease, 2 C. <S- P. 629. 
Where a prisoner was indicted for larceny, and in addition to 
evidence of the possession of the goods, the counsel for the prosecu¬ 
tion put in the prisoner’s statement before the maristrate, in which 
he asserted that he had bought the goods, Garrow, ft., is reported to 
have directed au acquittal, saying, that if \ prosecutor used a 
prisoner’s statement, he must take the whole of it together. Anm. 
eiUd urg, Jones's erne, 2C. ^ P, 630. It must not, however, from 
this, be supposed tliat every part of a confession is entitled to equal 
cr^t. k juiy may beliewe^ that which efaarges the prisoner, and 
reject that which is in his favour, if they see sufficient grounds for 
so doing. Thus in a case similar to that before Mr. Baron Garrow, 
the uroseoutOT having put in the prisoner’s examination, which 
♦ merely atated that the cloth was honestly bought and paid for,” 
Mr. Justice J. Parkat told the jury, “ If you believe that the prisoner* 
really bought and paid for this cloth, as he says he did, you ought to 
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acquit him, but if, from iis selling it so very soon after it was lost, 
at the distance of eight miles, you feel satisfied that the statement of 
his buying it is aU false, you will find him guilty.” case, 

S C. ^ P. 603. So where a prisoner, oharged with murder, stat^ in 
his confession that he was present at the murder, which was com¬ 
mitted by another person, and that he took no part in it, Littledale, J., 
left the confession to the jury, saying, “ It must be takop altogether, 
and it is evidence for the prisoner as well as against him; still the 
jury may, if they think proper, believe one part of it and disbelieve 
another.” Clcwm's cane, ^ C. ^ P. 225. See also Steptoe's case, 4 C. 
iir P. 307, S. P, In a recent trial for murder, the ooimsel for the 
prosecution said he would treat the statements of the prisoners before 
the magistrates as their defence, and show by evidence that they 
were not consistent with truth; Greenacre's case, 8 C, P, 86; and 
this course is frequently adopted in practice. 

Cmfessions of matters void in point of law, or false in fact.1 An 
adnii»sion on the pwt of a prisoner is not conclusive* and if it after¬ 
words appear in evidence that the fact was otherwise, the admission 
will bo of no weight. Thus, upon an indictment for bigamy, where 
the prisoner had admitted the first marriage, and it appeared at the 
trial that such marriage was void, for want of consent of the guardian 
of the woman, the prisoner was acquitted. 3 Stark. Eo, 1187, 
cd. Bo on an indictment for setting lire to a shij), with intent to 
injure two part-owners, it was held that the prosecutor could not 
make use of an admission by the prisoner that these persons were 
owners, if it ap])eared that the requisites of the shipping acts had not 
been compiitd with. Philp's case, 1 Moody, C. C. 271, 


Confessions inferred from silence or de.tneanot(r.'\ Besides the proof 
of direct confessions the conduct or demeanour of a prisoner on being 
ouarged with the crime, or Uj[)on allusions being made to it, is fre¬ 
quently given in evidence against him. Thus, although neither the 
evidenoe nor the declaration of a ivifo is admissible against the husband 
on a criminal charge, yet observations made by her to him upon the 
subject of the ofience, to which he gives no answer or an evasive 
r^-ply, are receivable in evidence as an implied admission on his part. 
Smithers' case, 5 U. ^ P. 832; JJartletfs casej*7 C\ ^ P. 832. So 
evidence of a prisoner’s demeanour on a former occasion is admissible 
to prove guilty knowledge; TaiershalPs case, and Phillips's case, post, 
p. 88,89. Mr. Phillipps after remarking that aeonfession may in some 
ca^s be coUdbted or inferred from the conduct and demeanour of a 
prisoner, ou hearing a statement aftecting himself, adds, ‘^As such 
^statements frequently contain much hearsay and other objectionaWe 
evidenoe, and as the demeanour of a person upon hearing a criminal 
charge against himself is liable to great misconstruction, evidenoe of 
this description ought to be regarded with much caution.” 

A deposition of a witness, or the examination of anoth^ prisoner 
taken before the committing magistrate, is not admissible in evidenoe 
merely because the party anected by it was present, and might have 
had an opportimity of cross-examining or commentiugon the evidmioe; 
neither can any inferenoe be drawn, as in other oases, from his rilenoe. 
Appleby’s case, 3 Stark. K. P. 33 ; Melen v. Andrews, M. ^ M. 636, 
ante, p. 62; Turner’s ease, 1 Moody, C. C, 347 ; Sumnerim’s case, 
1 Carr, ^ M, 603, post, p. 66. 



56 


Cottfes^om. 

Confessions taken down in writit^.l Wlfcre a confession has been 
taken in ^ting the document must be produced. In Swatkins' case^ 

4 0. <§• P. 54S, a constable wrote down what the prisoner said, and 
having read it over to him, the latter put his mark to it. The paper 
was put in and road by the clerk of assize. A written examination 
will not exclude proof of a confession made previously or subse¬ 
quently to the prosecutor or any other person. McCarty's ease, 
McNally on Ev, 45; and see Reason's case, ante, p. 33. 

The mode of introducing confessions.l For the purpose of intro¬ 
ducing a confession in evidence, it is unnccessarv, in general, to do 
more than negative any promise or inducement held out by the person 
to whom the confession was made. 1 Phitl. iV. 400, 0/A ed. ante, 
p. 41. In a J;rial for mui’dcr, it was proposed to give in evidence a 
statement of the prisoner, made in prison, to a coroner for whoin the 
prisoner had sent. It however appeared that previous to this time, 
Mr. Clifton, a magistrate, had had an interview with the prisoner, and 
it was snggested^n behalf of the prisoner, that ho might have told 
the prisoner that it would be better to confess, and that therefore the 
counsel for the prosecution were bound to call him. Littledale, J., 

“ As something might have passed between the prisoner and Mr. 
Clifton respecting the confession, it would be fair in the prosecutors 
to call him, but I will not compel them to do so. However, if they 
will not call him, th(! prisoner may do so if he chooses.” Cleu vs's case, 

4 C. ^ P. 221. So where a prisoner being in the custody of two 
constables on a charge of arson, one li. wont into the room, and the 
prisoner immediately asked him to go into another room, as he wished 
to speak to him, and they went into nnother room, when the prisoner 
made a statement; it was urged that the constables ought to be called 
to move that they had done nothing to induce the prisoner to confess, 
ana Swatkins' case, post, p. 57, was relied upon. Taunton, J., ** A 
confession is presumed to he voluntary, unless the contrary is shown,, 
and as no threat or promise is proved to have been made by the con¬ 
stables, it is not to be presumed.” Having consulted Littledale, J., 
his lordship added, “ We do not think, according to the usual 
practice, that we ought to exclude the evidence, because a constable 
may have induced the prisoner to make the statement, otherwise we 
must in all cases call jjhe magistrates and constables before whom, or 
in whose custody the‘prisoner has been.” Williams's case, Glouc. 
Sj)r. Ass» 1832, 2 Russ, by Graves, 870. 

But if there be any probable ground to suspect that an officer, in 
whose cufltodjr a prisoner has jpreviously been, has been guilty of col¬ 
lusion in obtaining a confession, such suspicion ought ro ho removed 
in the first instance bjy the prosecutor calling such ofiioer. Upon on 
indictment for arson, it appeared that a constable who was called to' 
prove a confession, went into a room in an inn, where he found the 
prisotner in the custody of another constable, and as soon as he 
went into the room the prisoner said he wished to speak to him, and 
motioned the other ocmstable to leave the room, which he did, and 
left them alone. The prisond* immediately made a statement. The 
witness had not cautioned the prisoner at all, and nothing had b^n 
said of what hod passed between the constable and the prisoner before 
the witness entered the room. It was contended that the other con¬ 
stable must be called to show that he had used no inducement to 
make th«^|>ri8oner confess. Fatteson, J., “I am inclined to think the ‘ 
constable ought to-be’called. This is a peculiar case, and can never be 
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cited as an authority, excnept in oases where a man being in the custody 
of one person, another who has nothing to do with the case comes in, 
and the prisoner motions the first to go away. 1 think, as the witness 
did not caution the prisoner, it would be unsafe to receive the state¬ 
ment. It would lead to collusion between constables.” Swafkins' mse, 
^ C. ^ P. 548. In order to induce the court to call another officer in 
whose custody the prisoner has been, it must appear either that some 
inducement has been used by, or some express reference made to 
such officer. A prisoner, when before the committing magistrate, 
having been duly cautioned, made a confession, in whidi he alluoed 
to a confession which he had previously made to Williams, a con¬ 
stable. It was submitted that Williams ought to be called to prove 
that he had not used any inducement. Littledale, <T., Although I 
do not think it necessary that a constable in whose oustpdy a prisoner 
has been, should be called in every case, yet, as in this case, there is 
a reference to the constable, I think he ought to be called.” Williams 
was then called, and proved he did not use any undue means to 
obtain a confession; but he had received the prisotier from Marsh, 
another constable, and the prisoner had made some statement to 
Marsh. It was then urged that Marsh should be called. Littledale, 
J., “ 1 do not think it is necessary that a constable should be called, 
unless it appear that some promise was given or some express I'C- 
ference was made to the constable. There was a distinct ivferenee 
made to Williams, and, therefore, I thought he must be called, but 
there is no reference to Marsh. It does not appear cither tliat any 
confession was made to Marsh. It only apnears that a statement was 
made that might either be a confession, a rienial, or an exculiiation.” 
Wantar's case, Glouc. Spr. Ass. 1832, 2 Muss, by Greaves^ 871. 
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Statute 11 12 Viet. c. 42.] The foregoing pages relate only to 

the confessions and admissions made, by persons charged \vith offences, 
to third persons, and not made to magistoates during the examinations 
directed to be taken by statute. Those examinations formerly taken 
under the 1 & 2 P. & M. o. 13, 2 & 3 P. &>M. c. 10, and 7 Gcu. 4, 
0 . 64, are now governed by the 11 & 12 Viet. o. 42, 

That statute enacts, s. 17, “ That in all cases where any person 
shall appear or be brought before any justice or justices of tlie peace, 
charged with any indictahle offence, ’Whether committed in England 
or Wales, or upon the high* seas, or on land beyond the sea, or 
whether such person appear A'oluntarily upon summons, or have been 
apprehended with or without warrant, or be in custody for the same 
or any other offence, such justice or justices, before he or they shall 
commit such accused person to prison for trial, or before he or they 
shall admit him to bail, shall in the presence of suoh accused person, 
who shall be at liberty to put questions to any witness produced 
against him, take the statement on oath or affirmation of those who 
shall know the facts and circumstances of the case, and shall put the 
same into writing, afld such depositions shall be read over to and 
signed respectively by the witihsscs who shall have been so examined, 
tind shall be signed also by the justice or justices taking the same; and 
the justice or justices bemre whom any suoh witness shall appear to be 
examined os aforesaid, shall Ijcfore such witness is examined, administer 
to such witness the usual oath or affirmation, which such justice or 
justices shall have full power and authority to do and if upon the 
trial of the person so accused, as first aforesaid, it shall be proved by 
the oath or affirmation of any credible witness, that any person whose 
deposition shall have been taken as aforesaid, is dead or so ill as not 
to be able to travd, and if also it be found that suoh deposition was 
token in the preHnoe of th^ person so accused, and that he or his 
counsel or attorney had a full opportunity of cross-examining the 
witness, then, if such deposition purport to be signed by the justice, 
by or befurc whom the same purporto to have been takenj it shall be 
law'fiil to read such deposition as evidence in such prosecution without 
further thereof unless it shall ho {wroVed that suoh deposition 
was not tn fact tigne| by the justice purporting to sign the same.” 
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And s. 18 enacts, “ That after the examination of all tho 'witnesses 
on the part of the prosecution as aforesaid shall have been completed, 
the justice of the peace or one of the iustiees by or before whom such 
examination shall have been so completed as aforesaid, shall witliout 
requiring the attendance of the witnesses read or cause to be read to 
the accused the depositions taken against him, and shall say to him 
tliese words or words to the like eflect, ‘ Having beard the evidence, 
do you wish to say an}^hing in answer to the cnarge ? You are not 
obliged to say anything unless you desire to do so, but whatever 
you say will be taken down in writing and may be ^ven in evidence 
against you upon your trial j ’ and whatever the prisoner shall then 
say in answer thereto shall be taken down in writing and read over 
to him, and shall be signed by the said iustice or justices, and kept 
with the depositions of the witnesses and shall be trajismitted with 
them as hereinafter mentioned > and afterwards upon the trial of the 
said accused person the same may, if necessary, be given in evidence 
against him without further proof thereof, unless it shall be proved 
that the justice or justices purporting to sign the satae did not in fact 
sign the same: Provided always that the said justice or justices, before 
such accused parson shall make any statement, shall stiite to him and 
give him clearly to understand that he has nothing to hope from any 

E romise of favour and nothing to fear from any threat which may 
ave been holden out to him to induce him to make any admission or 
confession of his guilty but W'hatcver lie shall then say may be given 
in evidence against him upon his trial, notwithstanding such promise 
or threat; provided nevertheless that nothing herein enacted or con¬ 
tained shall prevent the prosecutor in any case from giving in evidence 
any admission or confession or other statement of the person accused 
or charged made at any time which by law would be admissible as 
evidence against such person.’* 

, Mode of fakinff examinations—the cantion.'j The 28th section of 
the above statute declares that the forms given mthe schedule arc to be 
deemed good, valid, and suiHcicnt in law; and the form in the schedule 
does not contain the second caution mentioned in s. 18. In Sansome's 
case, 1 JJen. C. C. R, 545, S, C. 19 L. J. ^/. C. 143, the first caution 
only had been given by the magistrate, and an objection was taken 
to the admissibility of tlie statement of the pri|oner upon the ground 
that the second caution should also have been ^ven. It did not 
amiear that any previous threat or inducement had been held out to 
tne prisoner. The Court held the examination admissible: Erie, J., 
however, intimated that it wonld be prudent in justices always to 
give the prisoner the second caution, as being the only course which 
would preclude all iwssibility of question as to the admissibility of 
*his statement; for as it was not yet decided whether tliat caution was 
absolutely requisite when a previous inducement or threat had been 
held out, and the justice could never be certain whether such previous 
threat or inducement had or had not been held out, a perplexing 
position might arise as to the sufficiency of tho fili|| caution to remove 
the efiect on the prisoner’s mind of such threat orinduoement, should 
it turn out in fact that either had been held out. In Rond's ease, 1 
Ren. a a R. 617, R. C. 19 L. J. M. C. 138, Alderson, B., said, “Itis 
difficult to understand the 18th section, unless by supposing the first 
proviso to apply to a ^se where the magistrate is made aware that 
there has been a previous promise or threat made to the prisoner; in 
which case he is directed to give the second cautionand accordingly 



60 


Examination of the JPrieoner. 

the examination of the prisoner vras admitted in evidence, although 
the first caution only had been given. In that case the prisoner when 
^fore the committing magistrate, and after being cautioned by him 
in the manner prescrib* d by the 18th section (omitting the proviso), 
made a statement which was taken down in writing but not signed 
by him or the magistrate, being then remanded to a subseciuent day 
he was again brought before the magistrate; no new witueshcs w'ero 
examined, but the prisoner’s attomey put some questions to a witness 
who had been examined before. The prisoner having been again 
cautioned declined to make any statement; it was held that liis state¬ 
ment made in the first examination was admissible in evidence at the 
trial. “ The caution and warning prescribed by the statute is in¬ 
tended to apply to the final proceeding only, wlien after all the wit¬ 
nesses have bpeu examined the prisoner is asked w’hethcr he has 
anything to say in answer to the cliarge. This provision of the 
statute however does not exclude any declaration or voluntary state¬ 
ment made the party accused before, during, or alter the in¬ 
quiry.” Eer JerHs^ C. J., ijkq)p\s casf, 25 L. J, M, C. 109. 

Mode of taking examitwfions—must not he upon The exa¬ 

mination of a prisoner must not be taken upon oath. Where the 
examination of a prisoner was produced, commencing—“The exa¬ 
mination of A. B., taken on oath before,” &c. Le Blanc, J., rejected 
it, and would not permit evidence to bo givenl^at no oath had, in 
fact, been administered, saying, that he could not allow that which 
had been sent in under the hand of a magistrate to be disputed. 
Smith*s rase, 1 Stark. N. P. 242. So Parke, J., rejected an examination 
of the prisoner, concluding “ taken and sworn before me,” and signed 
by the magistrate, and would neither allow the magistrate’s clerk to 

S rove that, in fact, it was not bwom, nor would he receive parol evi- 
ence of what the prisoner said. liivers's mse, 7 C. ^ P. 177. ^ 
also where the magistrate returned that the prisoner was swom, 
Parke, B., in the presence of Bosauquet, J., held that proof could 
not be received, that, in point of fact, the prisoner was not sworn. 
Pikeslefs case, 9 C, ^ P. 124. But where the prisoner, being mis¬ 
taken for a witness, was sworn, but the mistake being discovered, the 
deposition, which had been commenced, was destroyed, and the pri¬ 
soner, subsequently, after a caution from the magistrate, maefe a 
statement, Garrow, JET., received that statement. iVebhs case, 4 C. 
^ P, 664. And where a prisoner had been examined upon^oath on 
charge^ against another person, Parke, J., received evidence of 
his examination, as a confession, observing, that upon that, as uimn 
every other occasion, the nrisoner might have refused to answer 
any questions having a tendency to expose him to a criminal charge, 
and not having done so, his examination was evidence against him. 
HmearWs case, OreenwooPs Col. Stat. 138 (w), 4c C.^ P. 254. 
ante, p, 49. 

V 

Mode of, takingmuAhen reduced into wriimg, and when not.'] The 
statute requires tiVIhe exatfination shall be taken down iuwnting, 
«id therefore, when reduced into writing, such writing is the best 
evidence, and parol eividenoe of the examination cannot be reoeived. 
In order to render parol evidence of the examination admissible, it 
la^t ^ clearly proved that, in fact, such examination was not 
^mdnsed into writing. Ja<ud)'s case, 1 I^nch, 8l0, If the examinataon 
Jpe not returned, and it is unoertain whether it has been reduced into 
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writine or not, parol evidence will be rej^ed. JIinxm(Ai*s case. Id. 
(«.). Fisher^s case, Id. p, 811 («). And it would eecm, that in order 
to render parol evidence of a prisoner’s statement admissible, it is 
not sufficient for a witness to state that he did not see anything taken 
down in writi^; per Tindal, C. J., FItiUips v. Wtmhurn, 4 O. 4* P. 
273; or that no examination was taken in writing ; Isaac Packer's 
case, infra; but the magistrate’s clerk, or the magistrate himself, 
must be called to jnove that he did not take down in writing what 
the prisoner said. Thus w'here the witness stated that no examination 
was taken in writing. Parke, J., said, “ As all things are to be pre¬ 
sumed to be rightly done, I must have the magistrate’s clerk called 
to prove that no examination of the prisoner was taken in writing, 
and vmless you can clearly show that the maristrate’s clerk did not 
do his duty, ] will not receive the evidence.’* Isaac, Packer's ease, 
Glam. Spr. Ass. 1829; 2 Muss, on Crimes, hy Greaves, 876. So 
where a witness stated that he believed that what the prisoner said 
before the magistrate was not taken down in writing, but he was not 
quite certain, Bosanquet, J., said, that the justices clerk ought to 
be called to show whether anything had been taken in writing, os it 
must bo presumed that he bad done his duty. Phillips's ease, Jf''orc. 
Sum. Ass. 1831; 2 Puss, on Crimes, hy Greaves, 876. 

But where it clearly appeai-s that no examination in writing has 
been token, parol evidence of what the prisoner said before the 
magistrate is admia|||ble. Thus, where the only evidence against a 
prisoner was his examination before the magistrate, which was not 
taken in writing, either by the magistrate or by any other person, 
but was proved by the vivd voce testimony of two witnesses who 
were present, all the judges (except Mr. Justice Gould) were of 
opinion that this evidence was well received. Muei's case, 2 Leach, 
821. A written examination before *a magistrate will not exclude 
parol evidence of a previous confession made to a third person. 
McCarty's ease, Sally on Ev. 45. So remarks or statements 
*made by a prisoner after the commencement of the investigation 
before the magistrate, and whilst the witnesses are giving their tes¬ 
timony, are receivable in evidence, although the prisoner’s exami¬ 
nation is afterwards taken in writing. Thus where one of two 
prisoners was committed before the other was apprehended, and the 
depositions against that prisoner were read over before the magistrate 
to the other prisoner, ^d after they were r^ad the prisoner went 
across .the room to a witness, who was called, and said something to 
him so loud that it might have been heard by the magistrate if he 
had been attending, and the magistrate proved the examination of 
the prisoner before himself, and that the statement to the witness 
was not contained in it; Parke, J., held, that what the prisoner had 
» said to the witness might be given in evidence. Johnson's case-, 
Olouc. Spr. Ass. 1829; 2 Puss, on Crimes, by Greaves, 879. So 
i where a man and woman were brought before the magistrate on a 
"'charge of burglary, and, in the course of the examination of a 
witness, a glove was produced, which had begjjjgfound on the man 
with part of the stolen property in it; on whidPBe man said, She 
gave me the glove, but she knew nothing of the robbe^the depo¬ 
sitions having been put in, and the clerk to the magistrates having 
proved them, and, there being no such statements in the depositions 
or the examination of the prisoner, Erskine, J., held that what the 
man said might be proved by parol evidence. Hooper's case, Glmc. 
Sum. Ass. 1842, Id, 
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It was atfid by Best, C. J., that bis opinion was, that umn olew 
and satisfactory evidence, it was admissible to prove soraotiiin^ said 
by the prisoner beyond what was taken down by the committing 
magistrate. Howland v. Aehby, Ry, ^ Moo. 232. So it has been 
rtded by Parke, J., that an incid^'ntal observation ma(^ by a prisoner 
in the cottrse of Ms examination betbre a magistrate, out which does 
not form a part of the Judicial inquiry, so as to make it the duty of 
the magistrate to take it down in writing, and which was not so taken 
down, may be given in evidence against the prisoner. Moore's ease, 
Matthew's -Diff. Cr. LaWy 167 j S^lshury's msey 7 C. <$• P. 187, (S.P., 
jyer Coleridgoy J, But where it ought to have been taken down in 
writing, and it was not, Littledalc, J., ruled that it was inadmissible. 
Maloney's case, MattMw's Dig. Cr. 157. However, where on 
the examinatiqn of a prisoner, on a charge of stealing sheep, what 
was said as to the stealing of certain sheep, the property of one 
person, was taken down in writing by the magistrate, but not what 
was said as to other sheep, the pn^rty of another person ; on a 
question reserved* for the opinion of the judges, whether any con¬ 
fession, as to the latter ofienoe, could be supplied by parol eviaenoe; 
and whether, as the magistrate had taken ,down in writing eve^- 
thing he heard, and intended to take down all that was said to him, 
and believed he did so, parol evidence could be given of anything 
else that had been addressed to him; the ju<^es present were all of 
opinion that the evi<lence was admissible. iSipws’s case, 1 iWoorfi/, 
C, C. 343. Mr. Phillipps remarks on this case, that it is not an 
authority for the position that parol evidence is admissible of a 
statement made by a prisoner, which has not been taken dow’n in 
his examination, on the ground that the parol testimony there 
received related to another oUence distinct from that mentioned in 
the examination. 2 Phitl. on Ev. 64, yth vd. See however Mr. 
Greaves's observations, cuntrd, 2 Russ, on Crimesy 878. In Lewis's 
cassy 6 C. ^ P. 162, where Harris's case was cited, Gurney, B., 
said it was very dangerous to admit such evidence, and thought it 
ought not to be done in the cose before him. So where the magis¬ 
trate’s clerk in taking down the examinations of three prisoners, nad 
left a blank whenever any one had mentioned the name of either of 
the other prisonera, Patteson, J., refused to allow the blanks to be 

3 lied by the parol evidence of the clerk, observing that the rule 
t not to be extended. Morse's casoy 8 C. ^ P, 605. 

^he prisoner is not to be precluded from showing, if he can, that 
omissions have been made to his prejudice, for the examination has 
been used against him as an admission, and admissions must be 
taken as they were made, the whole together, not in pieces, nor 
with partial omissions. Even the prisoner’s signature ought not to 
stop him from proving, if he can, such omissions. 2 Rhiil. Ev, 85, • 
9</i ed. 

Where a written ex^unination before a coroner was inadmissible 
on account of some irregularity in taking it, the nature of whidr 
does not appear^jH^lt^ report, Tindal, C. J., permitted the coroner 
to give parol eT^mierof who^'ihe prisoner h^ said at the time of 
lus examination. Reel's cascy Moo. ^ Jfa7. 403, £ee posty p. 64. 
But where the prisoner’s statement was erroneously entered by ^e 
magistrate’s clerk in the information hook, and headed, << The infor¬ 
mation and complaint of K. B.,” and the elerk was present at the 
trial,# and could have explained the mistake, Gnmey, B., rejected 
the statement, Rentky's cdse, '6 C. ^ P, 148. So where in the 
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depositions returned by the magistrate, the imsoner was stated to 
have said, “I decline to say anything,” Ix>rd Abinger, C. B., 
Infused to hear parol evidence of a confession before the magistrate. 
Walter'e case, 1 C. ^ F, 267. Where, however, on the first of two 
investigations before the magistrate, the prisoner made a statement 
which Ihe clerk took down in writing, but it was not read over to the 
prisoner, neither was he asked to sign it; and the magistrate returned 
the depositions of the witnesses on the second occasion without the 
prisoner’s previous statement, but on the contrary with a memo¬ 
randum that The prisoner being advised W his attorney, declines 
to say any tiling,” Littledale, J., and Parke, B., were both of opinion 
that the statement was admissible in evidence, although the magis¬ 
trate might have neglected his duty in not returning what the prisoner 
said. Wilkimon's cose, 8 < 7 . ^ P, 662. , 

s 

Mode of tdkinff examinations — signature,'] The examination of a 
prisoner, when reduced into writing, ought to be read over to him, 
and tendered to him for his signature. Where the examination of 
a prisoner was taken in writing, and afterwards read over to liim, 
upon which he observed, It is all true enough,” but upon the clerk’s 
requesting him to sign it, he said, “ No, I would rather decline that,” 
nor was it signed, either by him or by the magistrate; a majority 
of the judges were of opinion, that the written e^mination was 
rightly received inwevidenoe. Lambe's case, 2 Leach, 552. So 
where the solicitor for the prosecution, at the request of the magis¬ 
trate, made minutes of what the prisoner said before the magistrate, 
and those minutes were read over to the prisoner, who said, “ It is 
all true,” hut afterwards, on the minutes being again read, objected . 
to some parts of them, and refused to sign ikem, it was held that 
they might be read in evidence against the prisoner. Thomas's case, 

2 /jcai'h, 637. But where the examination of a prisoner, confessing 
his guilt, was put into writing, and he was desired to sign it, which 
*he refus^ to ao, although he admitted his guilt, Wilson, J., refused 
to receive it, saying, that it waa competent to a prisoner, under such < 
circumstances, to Iretract what be had said, and to say that it was 
false. Benmt's case, 2 Leach, 553 (n). And where an examination 
was ofiered in evidence, and ^e clerk of the magistrate stated that 
he took it down from the mouth of the prisoner, and tliat it wm 
afterwards read over to him, and he was told that he might sign it 
or not os he pleased, upon which he refused to sign it; Wood, B., 
was of opinion that the document could not be read. In Itamhe's 
ease, tlie prisoner, when the examination was read over to him, said 
that it was true, and here, if the prisoner had said so, the case might 
have been ditterent.” Telicote's case, 2 Stark. N. P. 484; and see 
• Jones's ease, 2 Jiuss. 658, post, n. 64. A statement made before a 
magistrate having been token aown in writing, and read over to a 
Igpisoner, he was asked to sign it. He inquired whether he was ‘ 
Abound to sign it or not, and being told that he was not, he said he 
had rather not sign it. littledale, J., was ol^y of opinion, both 
u^n the cases and on principle, that the oSmination was not 
admissible. John Sykes's case, Shrewsbury Spr. Ass., 1830; 2 Fuss, 
on Crimes, by Greaves, 882. So where the examination of a prisoner 
having been taken down in writing before a m^istrate, he was 
neither asked to sign it, nor was it read over to him, Littledale, J., 
refiised to allow the examination to be read in evidence. Samuel 
Wilson's casSf Shrewsbury Spr, Ass, 1830, Id, Where a prisoner 
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refuses to sign his examination, or to admit ite eorreotness, the pro- 
sector may prove his statement by a witness who heard it, “for 
this proof, is independent of the written paper, and it is not proposed 
as ^miondurt/ eyidcoe, hut as conipetent(^r»‘/Hrtn/ proof—which would 
have-been admissible if there had been no written examination, and 
is not the less admissible because the examination has not been 
signed either by the magistrate, or by himself (the prisoner); ” 2 
Phill. on Bv. 81, 9^7* ed. If the magistrate’s clerk is called, ho 
will be allowed to refresh his memory from the examination. Thus, 
the prisoner having refused to sign his examination before the magis- 
twte, or to admit its truth, liayley, .1., allowed parol evidence to be 
given of the prisoner’s statement, and permitted the magistrate’s 
clerk to read over the examination to refresh his memory. Beu fiurst's 
case, 1 C. 47. So where the prisoner made a statement, 

which was taken down in writing by the magistrate’s clerk, but was 
not signed by the prisoner, Patteson, J., thought it the more safe 
course that the examination should not be read, hut that the clerk 
should use it to i^fresh his memory. Presslefs case, 6 C. 1*. 183. 
The above cases were decided before the late statute, which, however, 
does not alter the previous law in this respect. Bond's case. 1 Den, 
C. a It. 517, S. C. 19 L, J. M. a. 138. 

If the examination is taken dowm in writing by a constable only, 
and is not therefore, under the statute, yet if the prisoner signs it, the 
paper itself may be read in evidence like any other admission. 
Sivatkim' case, 4 C. (§■ P. 550. 


Braminations informal—used to refresh the memory of witness."I It 
. has already appea^'ed that if the examination of a prisoner has been 
token down in writing, but not in such a manner as that the writing 
itself is admissible under the statute, parol evidence of what the 
prisoner said is admissible; and in such ease the writing may be 
refen'cd to by the witness who took down the examination, in order 
to refresh his memory. Where a person had been examined before 
the lords of the council, and a witness took minutes of his examina¬ 
tion, which were neither read over to him after thby were taken, nor 
signed by him ; it was held that although they could not be admitU^d 
in evidence as a judicial examination, yet the witness might bo allowed 
to refresh his memory with them, and having looked at them, to state 
what he believed was t&o substance of what the prisoner confessed in 
the coarse of his examination. Layer's wsc, 10 J/w/?. Bt. Tr. 215. 
So where an examination taken at several times, was reduced into 
writing by the magistrate, and on its being completed, was read over 
to the prisoner, but he declined to sign it, acknowledging at the same 
time that it contained what he had stated, although he afterwards 
said that there were many inaccuracies in it; it was held that this 
might he admitted as % memorandum to refi^h toe memory of the 
magistrate, who gave /parol evidence of the prisoner’s 8tatement| 
Jones's case, 2 JRmw. 6^ («). So in Telkote's case, ante, p. 63, sup^ 
posing toe written J^hment wa^ inadmissible, yet the clerk of tn 
magistrate, who wra balled as rf witness, might have proved what he 
heard the prisoner say on his examination, and have refreshed his 
memory by means of thn examination, which he had written down at 
the time. 2 Ituss. 668; see 4 C. ^ P. 650 {n\ And see Dewhursl^s 
case, and Watmn'a cake, 2 C. K. 111. Iw where, on a charge 
of f^ny, the examina^on of toe. prisoner was reduced into writing 
by Uiis magistrate’s chirk, but nothing appeared on toe foM of toe 
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paper to show that it was an examination taken on a charge of 
any felony, or that the mamstrates who signed it, were then acting 
as magistrates; Patteson, J., permitted the clerk to the magistrates 
to be called, and to refresh npmemory from this paper. Tarraetfs 
ease, 6 C. ^ P. 182; and see Trm/ey’s case, Id, 183, ante,p, 64, and 
Bell's case, 5 C. ^ P. 162. 

3fo(le If the examination has been taken in conformity 

with the* provision of the statute, it proves itself, ante, p. 59. But 
should there be alterations or erasures, the clerk to the magis- 
tratos, or some person who was present at the time, should be called 
to explain them. Where upon an indictment for murder, it was 
proposed to prove the prisoner’s examination before the coroner, by 
oviaence of the handwriting of the latter, and by calling a person who 
was present at the examination, it appearing that there were certain 
interlineations in tlie examination, Lord Lyndhurst said, that he 
thought the clerk who had taken down the examination ought to be 
called, tfnd the evidence was withdrawn. Brogan's vase, Lane, Sum. 
Ass. 1834, MS. 

The statement is evidence only against the prisoner who makes it. 
If two prisoners be taken before the magistrate on a charge, a state¬ 
ment made by the first juisouer cannot be given in evidence against 
a second prisoner, because, when before the magistrate the second 
prisoner is only called upon to answer, if he jileases, the depositions 
which have been given on oath against him, and not what tlie other 
prisoner may have said on his examination, Stcinnerton's case, 
C. 593, jjer Patteson, J. 
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Of returniny depositions ... .... 73 
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Statute 11 & 12 Viet. c. 42.] Thr clauses of the 11 & 12 Viet, 
c. 42, relating to taking the depositionc of witnesses in criminal 
cases, by which the former statutes of 7 Geo. 4, c. 64, 1 & 2 Ph. & 
M. c. 13, 14, and 2 & 3 Ph. & M. c. 10, are i’epealed, haTe already 
been given, ante, p. 58. 

■» 

When admissible in evidence.'] Before the passing of the 11 & 12 
Viet. c. 42, it was clear law that sliould a witness be proved at the 
trial either to be dead; 1 Hale, P, C. 305 ; Ji. H. P. 2-12; (and 
this though the deceased was an accomplice, Westhcers case, 1 Leach, 
12;) OT to be insane; Ilex v. Mrmoell, 3 Tl jK. 710; JR, v. Jidmunds, 
6 (J. <$• P. 164; or to ‘be imablc to travel; 1 Hale, P. C, 305; or to 
be bedridden, without any probability of the party again being able 
to leave the house; Hwjg's case, 6 C. cV P. 176, post; or of ever 
being able to bear a journey to the assizes; Wikhaw's ease, 1 Carr. 
^ M. 145; his deposition taken before the magistrate, was admissible 
in evidence. So wso, if the witness was kept away by the praotioea 
of the prisoner, 4 8t. Tr. 492; Du'd MorleyU case, Kel. 65; Gat- 
teridyes case, 9 C, 4r P. 471; but when the indictment is ap'ainst 
several prisoners, the de^sition of the absent witness is admissiU 
against that prisoner only who has kept the witness away j ScaiK 
ease, 2 Den. C. C. JR. 281, S. C. 21 L. J. M. C. 221. 

But it was Very doubtful whether the mere, casual, and temprary 
inability of the witness to attend in a criminal case, was a sufficient 
ground for admitting deposition. 2 Stark. JEv, 266, 2nd ed., 
383, 3rd ed^ Thus Patieson, J., held, that where a witness was so 
near her confinement w to be unable to attend the assizes, her 
depositioxL'Vwas inadmistdble. Ann Savage's case, 6 C. ^ P, 143. 
So where a witness had been sufibfing from delirium and depression 
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of spirits, in consequence of a blow on the head, and hie iutellect was 
afieoted by the injury he had received, but his physician was of 
opinion that ho would reco^j^, Ludlow, Seijeant (after consultiug 
Coltman, J.,) ruled that ](H||depo8ition could not be received in 
evidence; but that the pro^ course was to move to postpone the 
trial, on an afKdavit of the illness of the witness. MarshaWs case, 
1 a f ilf. 147; Wilshaw’s case, 1 C. M. 145. 

It is now expresfiiy enacted by the 11 & 12 Viet. o. 42, s. 17, that 
“if upon the trial of the person accused, it shall be proved by the 
oath or affirmation of any credible witness, tliat any per^n whose 
deposition shall have been taken as aforesaid is dead, or so ill as not 
to be able to travel, and if also it be proved that such deposition was 
taken in the presence of the person so accused, and that he or his 
counsel or attorney had a full opportunity of cross-examining the 
witness, then if sucli deposition purport to be signed by the justice, 
by or before whom the same purports to have been taken, it riiall bo 
lawful to read such dejiosition as evidence in such prosecution without 
furtlier proof thereof, unless it shall bo proved that such deposition 
■was not, in fact, signed by the justice purporting to sign the same.” 

To render therefore a deposition admissible under this statute, it 
must, in tbe first place, be proved that the witness is dead, or so ill 
as to be unable to travel. A witness must be called to prove either 
of these facts of his own knowledge. In practice, it o^en happens 
that the surgeon who has been attending the witness sends a oertiticate 
of tile state of the health of his patient; now this is no legal evidence 
whatever of the fact. In Jtiley's case, 3 V, (5|’ K. 316, Patteson, J., 
laid it down, that wliere a witness is ill, his dc[)ositiou would 
not be received in evidence under this statute, unless the surgeon 
attended at the trial to prove that the witness was unable to travel; 
and that where a witness was permanently disabled and was not 
attended by a surgeon, other evidence that the witness was unable to 
j-ravel was receivable. In that case, it appears that the witness was 
attended byla surgeon, who was not called; hut another person 
proved that he saw the witness in bed on the 18th March, when he 
seemed ill; the commission-day was the 21st, and the trial took 
place on the 23rd; it was held that the proof was insufficient to 
rt;nder the deposition admissible. Where a witness came to the 
assizes but returned home by the advice of a medical man, who 
deposed that it would have been dangerous for the witness to remain, 
Parke, B., held that the witness was “unable to travel” within the 
meaning of this section, and allowed his depositions to be read. 
Wichtrs case, 18 Jwr. 252. 

If the proof be satisfactory in this respect, the deposition of the 
witness is admissible in evidence before the grand jury, as well as 
• before the petty jury. Clementses ceise, 2 Dm. C. C. li. 251; 8. C. 
20 Z, J. M, C. 193. It may be re^ in evidence, although the 
Reposition was not taken on the same technical charge as- that for 
which the prisoner is indicted, if it he in fact the same case, and the 
prisoner hw full opportunity for cross-examination; Jieeston's ease, 
Dears, C. C. M. 44)6; 8. C. 24 LaU> J. M. C. 6. There the prisoner 
had been charged before a maristrate with felonious^ wounding A, 
with intent to do him grievous bodilv hwm, and the deposition of A, 
was taken under the statute. A. naving ^bsequently died of his 
wounds, the prisoner was indicted for the murder. A’s deposition was 
held to be admissible in evidence on the trial. And in that case, the 
previous decision in Ledbetter^s case, K* 108, wfu exj^ained by 
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Alderson, B., that there “ it might very well have heen that a full 
opportunity of cross-examination was not afforded.” A deposition 
cannot be read against the prisoner o^iis trial, merely because the 
witless is absent and resident in a foM||n country. Austen's case^ 
25 L. J. 31. a 48. ^ 

Mode of taking (Je 2 iositions.'] To render a deposition of any kind 
evidence against a partj^, it must appear to have been taken on oath, 
in a judicial proceeding, and tJiat the party should have an oppor¬ 
tunity to cross-examine the witness. iVr Ilullock^ D., Attorney- 
General V. Davison, 3rClel. if-1”. 109. Thus, where a woman had 
been mortally wounded, and a magistrate, at the request of the over¬ 
seer of the parish, attended at the hospital where she lay, and in the 
absence of the^ prisoner, took her examination upon oath, which he 
committed to writing and signed, and jvhich was signed by the uroman 
also, who afterwards died; it was held that this examination was a 
voluntary and extra-judicial act on the part of the magistrate, the 
prisoner not beinf? before him, and having no opportunity of con¬ 
tradicting the facts it contained; but still that it was admissible as 
the declaration of the deceased, signed by herself, and was to be 
classed with the other confirmatory declarations which she made after 
she had received the mortal wounds, and before she died. IVooihoeli's 
case, 1 Let^h, 500. In several other eases also, depositions taken in 
the absence of the prisoner have been rejected. Dinghr's ease, 
2 Leach, 561. Callaghan's case, 33 Geo, 3; 3VXaVy on Ec. 385. 
Erringtm's case, 2 Lac in, C. C, 1*12. 

The title or caption of the deposition need state no more than that 
it is the deposition of the witness, and that the examination had 
reference to the particular charge upon which the prisoner is being 
tried. Where, tht refore, upon tlio trial of a prisoner for unlawfully 
obtaining a promissory note by false pretences, the dejiosition of the 
prosecutrix, proved to'have been regularly taken before the committing 
magistrate, stated, byway of caption, that it had been tl^en “ in the 
presence and hearing of Harriet Langridge (the prisoner), late of &c., 
wife of John Langridge, of the same place, labourer, who is now 
charged before me tliis day for obtaining money and other valuable 
security for money from M. 11. (the prosecutrix), then and there 
being the money of &c.it was held, that such caption charged an 
offence against the pri^ner with sufficient distinctness, and that the 
deposition had been properly received in evidence at the trial, after 
due proof of the absence of the prosecutrix from illness. Langridge's 
case, 1 Den. C. C. It. 448, S. C. 18 L. J. M. C, 198. One caption 
at the head of the body of the de^msitions taken in the case is 
sufiicient, and the particular deposition sought to be given in evidence 
need not have a separate caption. Johnson's ease, 2 C. K. 2^55. 
So where the depositions had one caption, which mentioned the 
names of all the witnesses, and at the end bad one jurat, wliich also 
contained the names of all the witnesses, and to which was the 
signature of the magistrate, and each witness signed Ms own deposi¬ 
tion, Williams, J., was of that they were correctly taken. 

Young's case, Z C. ^ K. 106. 

Where the prisoner was not present daring the examination, until 
a certain part of the ^ngsition marked with a cross, at wMoh period 
b» was introduced, aho^eard the remaining part of the examina¬ 
tion;-and when it wa| concluded, the whole was read over to him ; 
Chambre, J., refused io admit that part of the depositions previous 
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to the mark, which had not been heard by the prisoner. Fortes'a 
case, Molt, 599 (w|. But a different rule was acted upon in the 
following case. Tne prisoner was indicted for murder, and the 
deposition of the deceased -w|^fiered in evidence. It appeared that 
a charge of assault havin^Ren preferred against the prisoner,' the 
deposition of the deceased had been taken on that chanje. The 
nrisoner was not present when the examination commenced, but was 
brought into the room before the three last lines were taken down. 
The oath was again administered to the deceased in the prisoner’s 
presence, and the whole of what had been written down was read 
over to him. The deceased was then asked in the presence of the 
prisoner, whether w'hat had been written was true, and he said it 
was perfectly correct. The magistrates then, in the presence of the 

f nisoner, proceeded to examine tlie deceased further, and the three 
ast lines were added to the deposition. The prisoner was asked 
whetlier he chose to put any qilestions to the deceased, Wt did not do 
BO. It was objected, first, that the prisoner had not been present, 
and secondly, that the deposition was inadmissible, because the 
examination ought to be confined to the offence with wWch the 
prisoner is charged at the timer which was an assault, and could not 



Ftrston's crtAv', ante, p. 67, Alderson, B., stated that he still thought 
he was right in the objection which, as counsel for the prisoner, ho 
took to the admissibility of the deposition in Smith's case, upon the 
ground that “ the prisoner had not a suflicient opportunity of cross- 
examination; that he had no opportunity of hearing the witness give 
his answers and seeing his manner of answering, and that so much of 
the evidence as had been taken in the prisoner’s absence was inad¬ 
missible.” See also the observations of Platt, B., in Johnson's case, 
2 C. ^ K. 394. 

• A deposition on oath taken by a justice’s clerk, the justice not being 
present, nor*at any time seeing, examining, or hearing the deponent, 
IS irregular, and no justification of proceedings founded upon it. 
Caudk V. Seymour, 1 Q, B. 889. 

JJforfe of talcing dqmitions—should he fully takcn.l By the 11 & 12 
Viet. c. 42, it is expressly enacted that the ju«tice “ shall in the pre- 
Bcnoe of such accused person, who shall be atliWty to put questions 
to any witness produced against liim, take the statement on oath or 
affirmation of those who shall know the facts and circumstances of the 
case, and shall put the same into wi’iting,^ and such depositions shall 
bo read over pd signed respectively by the witnesses who shall have 
, i^een so examined, and shall be signed also by the justice or justices 
taking the same.” The observations of Parke, B., in Thomas's case, 
7 C, P. 718, are still pertinent. He said, “Magistrates are re- 

S aired by law to put down the evidenoe*of witnesses, or so much 
iereof as shall be material. They have hitherto in many cases con¬ 
fined themselves to what they deemed material, but in future it will 
be desirable that they should W extremely careful in preparing 
depositions, and should make a full statement of all the witnesses say 
upon the matter in questiem, as the experience wo have already had 
01 the operation of the prisoners’ counsel bUl has shown us how much 
time is occupied in endeavouring to establish oontradiefions between 
the testimony of the witnesses and their depositions, in ^e omiawirtTi 
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of minute eiromnstanoes in their statements made before the magis¬ 
trates, as well as in other particulars.” Where there was an 
omission, in the depositions, of a conversation which was sworn to at 
the trial, and which the witness said j^had told to the magistrate, 
LoiA Denman, €. J., thought the comfipint of the prisoner’s counsel, 
that such omission was unfair to the prisoner, was well founded, and 
that the magistrate ought to have returned all that took place before 
him with respect to the charge, as the object of the legislature in 
granting prisoners the use of the depositions was, to enable tliem to 
know what thev have to answer on their trial. Grady’s <?«««, 7 C. 
4* P. 6^. The same learned judge expressed an opinion that 
^though in a case of felony, the committing magistrate need not 
bind over all the witnesses who have been examined before him in 
support of the charge, but only those whose evidence is material to 
the charge, itiwas very desirable that all which had been given in 
evidence before the magistrate should be transmitted to the judge. 
Smith’s case, 2 C. iV K. 207, So also that in cases where the prisoner 
calls witnesses before the magistrate in answer to the charge, they 
should be heaFd,*aud their evidence taken down; and that if the 
prisoner be committed for trial, the depositions of his witnesses should 
M transmitted to the judge, together with the depositions in support 
of the charge. Anon, 2 C. (JJ- K. 845. If the prisoner or his counsel 
cross-examine the witnesses when before the magistrate, the answers 
of the witnesi^ to the cross-examination ought to be taken down by 
the m^istrate and returned to the judge. Putter’s case, 7 C. P. 
650, In Coveney’s ease, 7 C. tj}' P. 668, Alderson, B., stated, there 
is a difierence between adding to a deposition and contradicting it, 
and he apprehended the object of the then recent act was to see that 
witnesses did not swear a thing before the magistrate .and contradict 
it at the trial. In Weller’s rase, 2 C. 4' £!. 223, Platt, B., held that 
where in the course of a witness’s examination the prisoner interposes 
an observ'ation material to the case, such observation should be taken 
down in the depositions; and that if it has not been so taken down, 
evidence of it ought not to be given of it at the trial. But should 
the prisoner inte^iose a statement, he ought to be told by the magis¬ 
trate that that is uot the proper time for him to make it. Per 
Patteson, J,, Watson’s case, 2 V. K, 111, 

Wilde, C. J., was of opinion that where a person of weak intellect 
was examined, the magistrate’s clerk should take down in the depo¬ 
sitions the questions ptft by the magistrate and the answers given by 
the witness as to the witness’s capacity to take on oath. Painter’s 
case, 2 (7. 319> 

Mode of taking d^ositums — signaturer^ Where, before the passing 
of the 11 & 12 Viet., c. 42, a prisoner was charged with forgi^ 
the acceptance to a bill of exchange of one Winter, who had diSHT 
previous to tlie trial, the magistrates’ clerk proved Winter’s ex¬ 
amination to have bee^ duly taken in the prisoner’s presence, 
and that hg was cross-ex^ned by his attorney. On the prose¬ 
cutor tendering the examinatioj^in evidence, it was discovered, 
that although we examination was duly signed by the magis¬ 
trates, the cross-examination, which had been ta^n on a subsequent 
day, was not subseriW by them. TMb examinations however of 
two witnesses, called .by the prisoner, and taken at the same time, 
were pinned up along with the cross-examination, and the last 
itheet of the wWe was signed by the magistrates. Alderson, B., 
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(after constiltiiig Pai^e, B.,) eaid, tibat if the olerk ootild state 
that the sheets were all pinnra together at the time the magistrates 
ugned the last sheet, he thought be could not reieot the examination 
of Winter in evidence, but n^ receive ^ whole in evidence. Ihe 
clerk having no recolleotioirWf the subject, one of the magistrates, 

. who happened to be in court, was colled. He said that when he 
signed the depositions they were lying on the table, but he could not 
state they were pinned together. Alderson, B., thereupon rejected 
both the examination and cross-examination. France's case, 2 Moo, 
^ R. 207. “ It is the magistrate’s duty to take core that the depo¬ 

sition of every witness is signed at the time when it is taken.” JVr 
Ijord Denmanf C. </., Rcf/, v. The Lord Mayor of London; 1 Car. 
H. a- A. j). 46. And now by the express words of the 17th sect, of 
the above statute it is enacted that “ such depositions shall bo read 
over t© and signed respectively the witnesses who sliall have been 
so examined, and shall be signed also by the justice or justices taking 
the same.” 

3Ioth of taking depositions—parol evidence not Admissible to very 
depositions.] The above statute ^qniring that the depositions of the 
witnesses examined before a magistrate shall be taken in writing, the 
presumption is that the magistrate has done his duty, and reduced 
them into writing. Fearshirds ease, 1 Leach, 202. Parol evidence, 
therefore, is inadmissible to vary them. 'Ihornton's ca^ 1 Phiil. Ev. 
666, %th cd. In the case of the examination of a prison^, it has been 
decided, that where the magistrate did not hear, and consequently 
did not reduce into writing, a portion of the prisoner’s confession, 
parol evidence of such portion is admissible. liarris's case, 1 Moo. 
C. C. 338, ante, p. 62; but in the ease of a dtposition, parol evidence 
would, it is conceived, under similar circumstances, be inadmissible. 
It is unlike the case of a prisoner’s examiimtion, which, if it loses its 
judicial character, is nevertheless the subject of oral testimony. A 
deposition, on the other hand, if not admissible as a judicial proceed¬ 
ing, seems to possess no other character in which it can be received. 
PhiU. Ev, 666, ed.: and see ed.,p. 72; also 2 Russ, by Grca. 
895 («). Material evidence may, however, be given on his trial, in 
addition to what apwars from the depositions to have been given, 
against the prisoner Wore the magistrates. Ward's case, 2 C. K. 
769. 

Depositions admissible on trial of other offence than that with 
which tlw prisoner was charged.] The deposition of a witness since 
deceased, regularly taken under the statute, is admissible on the 
tiW of an onenee different from that with which the prisoner was 
jk|rged at the time of the examination taken; as in Smith's case, 
wmss, ^ Ry. 339, ante, p. 69, and Becston's case, 1 Dears. C. C. R. 406, 
ante, p. 67i where the deposition was taken on a charge of assault, and 
given in evid^ce on a trial for murder. Hor is it neoessarv that the 
offence should be complete at Ihe 'time of the d^sition; t&us where 
the examination of a party wounde^ is taken, if be afterwards die of 
his wounds, that deposition is admissible, on a trial for the murdw. 
Id, Radhtmme's case, I Leach, 438; 1 EaM, P. C. 366, S, C, 

Depositions admissible on the part of the ^msoner to contradict the 
witness.] One of the objects of the legisiatnne in requiring the 
magistrate to take the depositions of witnesses ia^ that the court 
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before wbioh the prisoner is tried, may see whether those witnesses 
are consistent or contradictory in tlie evidence they give. Vidts 
Lamheh 2 Leach, 558. ^he depositions therefore may be used 
on the part of the prisoner to contradict tlie evidence of the witnesses 
giten at the trial. Strafford's case, 3 St, Tr. 131, fo. ed,; Hawk. 
P. C. h, 2, c. 4(i, s. 22. 

Depositions whether ndmissihh on the part of the prosecution to cm- 
tradict the Where the name of the prisoner’s mother was oh 

the indictment, and tiie counsel for the prosecution deolined to call 
her, upon which the judge ordered her to be examined, and finding 
her evidence differing from that she had given before the magistrate, 
directed the deposition to be read, the judges held this to be correct; 
and Lord Ellenborough and Mansfield, C. J., thought the prosecutor 
had a right <to call for the dopo^ttions. ‘ Oldroijds case, Russ. ^ 
Ry. 88. So where a witness for the prosecution on being examined 
gave a different account of the transaction from what he had deposed 
to before the committing magistrate, and the counsel for the pro¬ 
secution proposed to contradict him by proving the deposition, which 
was objected to on the part of the finsoner ; Bayley, J., after con¬ 
sulting Holroyd, J., admitted the proposed contradiction. Royh's 
case, cited in Wright v. Beckett, 1 Moo, tis' R. 422, by Lord Denman, 
C. J., who added, “I am bound to add that that eminent judge has 
no remembijipce of this decision, and find on debating the matter with 
him, that Ins present opinion is against it. But 1 cannot help think¬ 
ing that Rex v. Oldroyd appeared to him, when cited, as it does to 
me, a conclusive authority for the principle now under controversy.” 
Where a witness on the trial gave a different account of the trans¬ 
action from that which she gave before the magistrate, Coleridge, J., 
on tlic application of the counsel for the prosecution, allowed the two 
depositions made by the witness before the magistrate to be identified 
as such, and then read to the witness, and sIjc was examined uixm 
them by the learned judge. Jfalletfs rase, 9 C. ^ P. 748. , 

But where a witness, who had been examined before a magistrate, 
gave a statement in court more favourable to the prisoners than that 
W'liich he had made before the magistrate, and it was proposed on the 
part of tlie prosecution to put in his deposition, and Oldroyd's case 
was relied upon ; it was objected that the opinion there expri^ssed was 
extra-judicial, and tliat the counsel for the prosecution had no right 
to call a witness, and,*in case he gave evidence against the prosecution, 
to discredit him. Bolland, B., said, “ I do not think the case cited is 
an express authority. I agree that I can only look at the deposition 
as destroying the credit of the witness, and therefore I shall not allow 
the deposition to be read.” TunuicUffe's case, Staff, Spr. Ass. 1630, 
2 Russ., by Greares, 807. So where a witness called for the fKI^ 
cution contradicted the prosecutor as to the fact of the prisoner hi^il^ 
been at her house, as stated by the prosecutor, and in order to do 
away with the effect oi the evidence of the witness, which, if believed, 
disproved the whole case for the prosecution, it was proposed on the 
port of tUb prosecution, tO(Sh(rw that the statements made by the 
witness before the mai^stmte were wholly inconsistent with the 
account given at the^trial. Erskine, J., alter consulting Fatteson, 
J., rejected the evidence, saying, “ You cannot put in evidence, 
for the purpose of discrediting your own witness. You may cdl 
other witnesses to pro^e Uie facts denied by this witness, and inci¬ 
dentally ocmtradict her and shdw her to be unworthy of credit; but 
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you cannot call a witness, or give evidence, not otherwise admissible, 
for the purpose of discre^ting your own witness.” Ball's case, 8 
P.745. 

So where an accomplice, who could not read, gave evidence at the 
trial, falling far short of what he stated before the magistrate, 
s<jlumey, 1}., refused to allow his deposition, which had been put into 
nis hand, to be read to him by the officer of the court, at the instance 
of the prosecutor, with a view of examining upon it. Beardmore's 
A, 8 C. ^ P. 260. 

Whs^e there are several de^iositions.l Where several depositions 
had been taken before the magistrate, but one only was produced at 
the trial, Hullock, li., refused to receive it, though it was the only 
one which was taken in writing. Those not produced, be said, might 
be in favour of the prisoner, and'it would be unreasonable to allow 
the prosecutor to choose which he would produce. Pearson's case^ 
1 Letrin^ C. C. 97; but the correctness of this decision has been 
doubted, as the only deposition taken agreeably to %he statute had 
been returned. Pm'll. Ev, 567, %th ed. 


Of returning depositions.'^ Nothing should be returned as a depo¬ 
sition' against the prisoner, unless the jirisoner had an opportunity 
of cross-examining the person making the deposition.*" Per Lord 
Denman, (\ J., Arnold's case, 9 (’. (Sj- P. 621. But where a witness 
has undergone several examinations, it seems proper to return them 
all, although those only would be admissible in evidence against the 
prisoner which were taken in his presence. Thus where a witness for 
the prosecution had made three statements at three different exami¬ 
nations, all of which were taken down by the magistrate, but the only 
deposition returned was the last taken after the prisoner was appre¬ 
hended, and on the day he was committed ; Alderson, B., said, that 
evfry one of the depositions ought to have been returned, as it is of 
the last importance that the judge should have every deposition that 
has been made, that ho may see whether or not the witnesses have at 
different times varied their statements, and if they have, to what 
extent they have done so. Magistrates ought to return to the judge 
all the depositions that have b^en made at all the examinations iXivX 
have taken place respecting the offence which is tb be the subject of 
a trial. Simon's case, 6 C. 4' E. 540 ; and whether for the prosecution 
or on the part of the prisoner. Per Vawjhan, J., Puller's case, 7 C, 
4' P. 269; sec also Smith's case, 2 C. 4' K. 207; Anon. 2 C. ^ K. 854, 
ante, p, 70, 


^^/fisoners entitled to copies of the dipositmis."] By the prisoners’ 
counsel act, 6 & 7 Wm. 4, o. 114, s. 3, “all persons who, after the 
passing of this act, shall be held to bail or committed to prison, for 
any onWee against the law, shall be entitled to require, and have, 
on demand, from the person who shall have the lawful custody 
thereof, and who is hereby required to deliver the same, copies of the 
examinations of the witnesses respectively, upon whose depositions 
they have been so held to bail or committed to prison, on payment 
of a reasonable sum for the same, not exceeding three halfpence for 
each folio of ninety words; provided always, that if such demand 
shall not be made Wore the day appointed for the commencement of 
the assizes or sessions at whiw the trial of the person on whose 




behalf snob demand shall be made is to take place, anch person shall 
not be entitled to have any copy of snch examination of witnesses, 
unless tlie judfre or other person to preside at such trial shall be of 
o^nion that such copy may be made and delivered without delay 
or inconvenience to such trial; but it shall nevertheless be com¬ 
petent for snob judffe or other person so to preside at such trial, 
he shall think fit, to post})one such trial on account of such copy or 
examination of witnesses not liavin^ been previously had by t^e 
party charired.” 

By s. 4, “all persons under trial shall he entitled, at the time of 
their trial, to inspect, without fee or reward, all depositions (or copies 
thereof) which have been taken njrainst them, and returned ihto the 
oonrt before whieh such trial shall be had.” 

It has bean held by Littledale, .T., and Parke, B., that a prisoner 
is not entitled, under the above statute, to a copy*of his ovm state¬ 
ment retiirned by the committinpr mntjistrate alonj? with the deposi¬ 
tions of the witnesses. Ai/M's H (\ i)- P. 6G9. This decision is 
in conformity \^ith the strict letter of the act, but it may be doubted 
wl>ether it accords with the irilention of the IcKislature. ‘W’'hero the 
case for the prosecution, as on the trial of Greenaenj for murder, 
depends chiefly on contradictions of the prisoner’s statement beff>ro 
the majapstrate, it seems only reasonable that his counsel should be 
furnished with a copy of such statement. In the reporter’s note to 
the above ease it is sugrg’csted that aJt all events, according' to the prin¬ 
ciples laid down by Littledale and Coleridge, J,i.,in Ore.ena(^e*s ense, 
8 C. (S' P. 32, and p, 76, the judges being in possession of the 
depositions may direct their officer, if they think it will conduce to 
the ends of justice, to furnish a copy of the statement on application 
by the prisoner or his counsel. 

' The statute does not apply to the case of prisoners committed for 
re-examination, but only to those who have been fully committed for 
trial. Rep. v. The Lord Mapor of London^ 5 Q. B. 555 ; S. C. 13, 
X. J. M. C, 67, Where therefore a prisoner had been committed to 
gaol until he should give sufficient sureties for keeping the peace and 
for appearing at the sessions to do as the court should order, it was 
held, on a rule for mandamus to justices to furnish copies of the depo¬ 
sitions taken against him, that he was not entitled to them. P'xparte 
Humphreys, 17 Z. J. Jf. C. 189. yor*the rules of practice laid down 
with respect to cross-examining witnesses as to their depositions, 
see tit. Practice; and ante, p. 64. 


Depositions before the coroner."] It is enacted by the 7 dec. 4, c. 64, 
8. 4, E., which repipls (as before stated) the 1 & 2 Ph. & M. c. 13, 
and by the 9 Geo. 4, o. 54, I., “ that every coroner, upon any immi- 
sition before him taken, whereby any person shall be indictaSmr 
manslaughter or murder, or as an accessary to murder before the 
feet, shall put in writing the evidence given to the Jury before him, or 
as much thereof as shcffl he material, and shall have authority to bind 
by recognizance all such pennons as know or declare anything mate¬ 
rial touching the said manslaiighter or murder, or the said offence of 
being accessary to mtffder, to appear at the nextr court of oyer and 
terminer, or gaol deKvery, or superior criminal court of a county 
palatine, or great sessions, at which the trial is to be, then and these 
to prosecute or give evidence against the party charged; and evewr 
smm coroner shall certify and subscribe the same evidence, and all 
s&eh reooigpiizanoes, a&d also the inquisition befere him taken, and 
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shall deliver the same to the propel oiBcer of the court in which the 
trial is to be, before or at the opening of the court.” 

Depositions taken before the coroner are admissible in the same 
manner as depositions taken before a magistrate, where the witness 
is dead or kejit out of the way by the means or contrivance of the 
prisoner, or where he is unable to travel, or cannot be found. Gilb. 
JEv, UiS; Hawk. P. C. b, 2, r. 46, «. 15; 2 Ituss, 661. In one 
respect, however, an important distinction has been taken between 
depositions before a magistrate and tliose taken before the coroner; 
the latter^as it is alleged, being admissible, although the prisoner 
was not present when they were taken. This is stated in a book of 
reputdtion, Ji. N. P. 242, on the authority of two eases, Bromwich's 
rase, I Lev. 180. Thatcher v. WalUw, T. Jones, 53 ; see also 6 How. 
St. Tr. 776; 12 Id. 851, 13 Id. 591; but it is observed by Mr. 
Stoj-kie, 2 IJvM. 278, 2«rf ed., that in neither of these cases was the 
question considered upon plain and broad principles. It was also 
said by Mr. Justice Duller, in li. v. BristcelJ, 3 T, It. 707, that depo¬ 
sitions taken before the coroner, in the absence of #ie prisoner, are 
admissible. It has been observed, however, that his lordship did not, 
as it seems, intend to make a distinction between these depositions 
and those taken before a magistrate, but referred to Jtadbourne's case, 

1 Leach, 512, as an authority, in which case the depositions were in 
fact taken in the presence ol the prisoner. I^ord Kenyon also in the 
same case, although he coincided in opinion with Duller, J., appears 
to havMousidered that depositions before a magistrate and before a 
coronei^’ere on the same footing. 2 Stark. Ur. 278, 2nd ed. The 
reasons given in support of the distinction are, that the coroner’s 
inquest is a transaction of notoriety, to which every one has access, 

2 T. It. 722; and that as the coroner is an officer appointed on behalf 
of the public, to make inquiry into matters Avithin his jurisdiction, 
the law wdll jnesumo the depositions before him to .have been duly 
and impartially taken. B. N, P. 242. Hotham, B., is stated to 
have received depositions taken before the coroner, though it was 
objectod that the defendant had not been present. Parefmj's case, 
Peake, Ur. 68, Ath ed. Mr. Phillipps observes, that the authorities 
appear to be in favour of such evidence being admitted, but that they 
are not very satisfactory. Phili. Uu. 570, Sth ed. And a writer of 
hi^h reputation has stated, that the distinction J)etween these deiw- 
sitions, and those taken before a magistrate, is hot warranted by the 
legislature, and that as it is unfounded in principle, it may, when 
the question arises, be a matter of very grave and serious considera¬ 
tion, whether it ought to be supported. 2 Stark. Uo. 278, 2nd ed. 
This opinion has been adopted by another text-writer of eminence. 
2J^ss. 661. Mr. Phillipps also remarks, that as far as the judicial 
inffre of the inquiry is important, it appears to bo as regular for the 
coroner to take the deipositions in the absence of the prisoner, as it is 
for a justice to take the evidouoe in his presence. But although an 
inquiry by the coroner in the absence of the prisoner be a judicial 
proceeding, and required by tbe duty of his office, yet there seems no 
satisfactory reason why it should not be confined to its proper objects, 
or why the depositions should not be received under circumstances 
which render every other kind of depositions^ taken ji^ioially in¬ 
admissible, except by express statutory provision. PhiU, Uv, 670, 
Bth ed. And he adds (2nd vol. p. 75, 9th ed.), and it see^s an 
unreasonable and anomalous proposition to hold that on a trial for 
murder upon ^e ooroneris inquest, a deposition taken before him, in 

£ 2 
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the absence of the prisoner, is reteivable in evidence; but that if the 
trial takes place on a bill of indiottnent, a deposition so taken before 
a magistrate is not receivable. The same principle which excludes 
in4he one case ought, if it is just and sound, to exchide also in the 
other. See Charles Wall's case, 2 Jtuss. l»/ Greaves, 893, and Taylor 
on Evidence, 414, 2nd ed. 

Although the 7 Geo. 4, c. 64, s. 4, docs not require the depositions 
of witnesses taken before a coroner to be simed, it is desirable that 
they should not only be so signed, but read over to the witnesses 
before signature. See per Gurney, B., Georye Plummer’s ease, 
1 Carr, 4' A'. 608. 

The judges have power, by their general authority as a court of 
justice, to order a co])y of depositions taken before a coroner to be 
given to a prisoner indicted for the murder of the party concerning 
whose death the inquisition took place, although the ^se is not one 
in which the coroner could have been compelled to return them 
under the 7 Geo. 4, c. 64, s. 4. Grei naere's ease, 8 e. P. 32. 

A 

Depositions in India hy consent, t-Vc.] By the 13 Geo. 3, c, 63, in 
cases of indictments or informations in the King’s Bench, for misde¬ 
meanors or offences committed in India, that court may award a 
mandamus to the judges of the supreme court, &c., who arc to hold 
a court for the examination of witnesses, and receiving other proofs 
concerning the matters in such indictment or information; and the 
examination publicly taken in court shall be reduced to wriljjfcg, and 
shall be returned to the court of King’s Bench, in the manner directed 
by the act, and shall be there allowed, and read, and deemed as good 
evidence, as if the witness had been present. See. 40. The pro¬ 
visions of this section are extended by 6 & 7 Viet. c. 98, s. 4, to all 
indictments or informations in the (lueen’s Bench for misdemeanors 
or offences committed against the acts passed for the suppression of 
the slave trade in any places out of the United Kingdom, and within 
any British colony, settlement, pla'ntation, or territory. 

jbepositions with regard to j)rosecutions for offences committed 
abroad by arsons employed in the public service, are regulated by 
statute 42 Geo. 3, c. 86. 

Depositions are sometimes taken by consent in prosecutions for 
misdemeanors. Morplmr's ease, 2 3f. ^ H. 602 ; Anon. 2 Chitty, 199. 
But if the trial comes" on before the departure of the witness, or after 
his return, the depositions cannot be read. Tidd. 362. 2 Phill, Ev. 
94, 9^A ed. See E. v. Douglas, 13 Q. B. 42. 
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ONUS PROBANDT. 

General rule — aflirmatire to he jtroved .77 

llhere thr premnnptiun of late ifi in faconr of the affimiative . , 77 

Where a fact w peculiarh/ within the kmnvledye of a party . 78 


General rnle-^ajfirmative to he 7 <ro>Vf/.] It is a general nile of 
evidence ost^blished for the purpose of shortening aud facilitating 
investigations, that the point iir issue is to be pnjved by the party 
who asserts the affirmative. Phill, Er. 403, Wi ed ,; B. X. P. 298. 
It is Ijowcver necessary to look to the substance, and not to the form 
of the issue, for in many cases a i>arty, by making a*slight change in 
the form of his pleading, might make the issue affirmative at his 
pleasure. Per Lord Ahinyer, B,, Sower v.Lvyyatt^ 7 C. 4* P. 613. 
There are some exceptions to the above rule. 

Where the presumption of law is in faiumr of the nffirmatiee.'\ As 
th'‘ above rule is not founded on any j)rosumption of law in favour of 
the jiarty, but is merely a rule of practice and convenience, it ceases 
in all cast’s where the presumptiem of law is thrown into the other 
scale. “ Whei'o the law,” says (Jilbert, C. Ih, “ supposes the matter 
contained in the issue, there the opposit'^ party must be put into the 
j)roof of it by a negative, as in the issue of tfc umptes aecouple in loyal 
■matrimonii , the law will sup[) 08 C the affirmative without proof, 
because the law will not easily suppose any person to be criminal; 
and, therefore, in this case the defendant must begin with the nega¬ 
tive.” Gilh. Er. 145. 

In general, therefore, as the law presumes that every person acts 
legally, and performs all the matters which he is by law re<xuired to 
perform, tlie party who charges another with the omission to do an 
act enjoined hy laWf must prove such omission, although it involves 
the proof of a negative. Thus in an information lagainst I^ord Halifax 
for refusing to deliver up the rolls of the auditor of the Exchequer, 
it was held that the plaintiff was bound to prove the negative, viz, 
that Lord Halifax did not deliver them, for a person shall be pre¬ 
sumed duly to have executed his office till the contrary appear. 
B. N. P. 298. So in an action for the recovery of penalties under 
tA» hawkers’ and pedlars’ act (29 Geo. 3, c. 26, s. 4; repealed and 
re-enacted by 50 Geo. 3, s. 7), against a person charged with having 
sold goods hy auction in a place in which he was not a householder, 
some proof of this negative, viz. of the defendant not being a houw- 
liolder in the plaoe, would be necessary on the part of the plaintiff. 
Phill, Ev. Isj! vol, p. 494, Uh ed. So in ejectment for not insuring 
according to covenant, it lies upon the plaintiff to prove that no 
insurance has been effected. Doc v. Whitehead, 8 A. ^ E. 671. See 
also on this point, Elkin v. Janson, 13 3f. ^ TK 655. 

Upon tlie same principle, on the trial of an indictment under the 
42 Geo. 3, c. 107, s. 1, (repealed,) which made it felony to course 
deer in an enclosed ground, “ without the consent of the owner of the 
deer;” it was held tiiat proof of the consent not having been given 
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must have been produced on the part of the prosecutor. Rogers's ease, 
2 Camph. 664. But in order to prove such want of consent it was 
not essential to call the owner himself. Allen's case., Chamberlain's 
case, 1 Moo, C, C. 154. Hazy's ease, 2 C, P. 458. Upon the same 
principle, where the issue is on. the legitimacy of a child born in 
lawful wedlock, it is incumbent on the party asserting its illegitimacy 
to prove it. Banbury Peerage case, 2 Selw, N. P. 709. And where 
the issue is on the life of a person who is proved to have been alive 
within seven years, the party asserting nis death must prove it. 
Ante, p. 21. 

Where a person on whom stolen property is found gives a reason¬ 
able account of how he came by it, the prosecutor ought to show on 
the trial that the account is untrue. Alifer, if tltat account be 
unreasonable or improbable on the face of it. Where a piece of wood, 
which had been stolen, liad been found by a constable in the posses¬ 
sion of the prisoner live days after it was lost, who said that he had 
bought it of N.*, who lived about two miles oif, Mr. Baron Alderson 
held that it was*ineumbent on the prosecutor to negative this state¬ 
ment. N. was not called by either party. The prisoner was acquitted. 
CrowhursVs case, 1 Carr, K. 370. So in Smith's rase, 2 C. Sr K. 207, 
Denman, C. .T., held that where a person in whose possession stolen 
property is found gives a reasonable account of how he came by it, 
and refers to some known person from whom he received it, the 
examining magistrate should have that person before him, as his 
evidence may either entirely exonerate the accused, or may prove 
that in addition to his possession of the goods the accused has been 
giving a false account of how he came by them. 

Where a fact is peeuliarfy within the l iwieledge of a party.'] But 
where a fact is peculiarly within tho knowledge of one of the parties, 
BO that he can have no difficulty in showing it, the presumption of 
innocence or of acting according to law, will not render it iiioumbcpt 
upon tho other side to prove the negative; but the party who must 
know the fact is put to the proof of it. Thus, in the case of a eonvio- 
tion under the 5 Ann. e. 14, s. 2, (repealed,) against a carrier having 
game in his possession, it was held sufficient that the qualiiications 
required by the 22 & 23 Car. 2, o. 25, (repealed/^ were negatived in 
the information andtadjudication, without negativing them in evi¬ 
dence. Turner's casd, 5 M. S. 206, So where, on a conviction for 
Belling ale without a license, the only evidence given was that the 
party sold ale, and no proof was offered of his selling it without a 
license, the party bein^ convicted, it was held that the conviction 
was right, for that the informer was not bound to sustain in evidence 
the negative averment. It was said by Abbott, C. J., that the pagty 
thus called on to answer for an offence against the excise laws, sus¬ 
tains not the slightest inconvenience from the general rule, for he can 
immediately produce his license; whereas if the case is taken the 
other wav,^ the infonper is ^ut to a considerable inoonveuienoe. 
Harrisorrs'ease, Paleyim Conpiciiom, 46 (n.), 2«d ed. See also Smith's 
ease, 3 Burr. 1476. Xhe same rule h^ been frequently acted upon 
in civil esses. Thus, on an action against a person for practising as 
an apothecary, without having obtained a oertificate according to the 
66 Geo. 3, o. 194, the proof of the oeitideate lies upon the defendant, 
and the plaintiff need not give any evidence of his practising wiwout 
it. Apoth, Comp. Y. Bentley, jR. ISf M. N. P. C. 169, As to the 
of inaooeiice) see ante, p. 16« 
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EVIDENCE CONFINED TO THE ISSUE. 

General rnle ..79 

Casm where eridenre of other tramnetions is admissible^ as 

referrible to the point in itffie .80 

Acts and declarations of conspirators . . . . .82 

Admissible for prisoner as well as for prosecution . . . 86 

Cumulntire offences . . . . . . • . .87 

Guilty kitotclcdye . . *.87 

Beidenee of facts subsequent to the ofence charge^—hoic far 

admissible to prove guilty knowledge . . . .91 

Qtu-stions of intent . . , . , . * . . . 92 

Evidence of character of the prosecutor . ^ . . .93 

of the prisoner .94 


General n/fc.] It is a general rule, both in civil and criminal cases, 
tliat the evidence sliall be confined to the point in is.sue. In criminal 
proceedings it has been observed (2 Muss. Greaves, 772), that the 
necessity is stronger, if possible, than in civil cases, of strictly en¬ 
forcing this rule; for where a prisoner is charged with an offence, it 
is of the utmost importance to him, that the facts laid before the jury 
should consist exclusively of the transaction which forms the subject 
of the indictment, which alone ho can be expected to come prepared 
to answer. Under this rule, therefore, it is not competent for the 
prosecutor to give evidence of facts, tending to prove another distinct 
offence, for the purpose of raising an inference that the prisoner has 
committed the offence in question. Thus, in treason, no overt act 
amounting to a distinct and independent charge, though falling imder 
the#ame head of treason, otn be given in evidence, unless it be 
expressly laid in the indictment; yet it amounts to direct proof of 
any of the overt acts laid, it may be given in Evidence. Foster, 246. 
Upon the same ground it is not competent to the prosecutw to give 
evidence of the prisoner’s tendency to commit the offence with which 
he is charged. Thus, on a prosecution for an infamous crime, an 
admission by the prisoner, that he had committed such an offence 
at another time, was held by all the judges to have been properly 
Injected. Cole's case, 1 Fhili, Ev, 477, dth ed, 

Uiwn an indictment for stealing a piece of pork, a bowl, some knives, 
and a loaf of bread, it appeared that the prisoner entered the prosecu¬ 
tor’s shop, and ran away with some pork, but in about two minutes 
he returned, replaced the pork in a bowl which contained the knives, 
and took away the whole. In about half an hour he returned and 
took away the loaf. It was held by Littledale, 3 ., that the taking of 
the loaf could not be ven in evidence upon that indictment, Hiat the 
prisoner’s taking the pork and returning in two minutes and taking 
away the bowl must be considered as one continuing transaction; but 
that half an hour was too long a period to admit of that construction, 
and, therefore, that the taJung of the loaf was a dUtinot of^ce. 
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Birdeye^s ease^ 4 C. & P. 386. But on an indictment for burglary 
and larcen;f, which failed from it appearing that the prisoners might 
have been in the house before.dark, and that nothing had been stolen 
aMhat time; the prosecutor proposed to give evidence of a larceny 
previously committed in the house by the prisoners on the same day, 
but the court rejected the evidence, the latter felony being a distinct 
transaction. VandercomVs case, 2 Leach, 708; 2 East, P. C. 
619, -S', a 

By 14 & 15 Yict. c. 100, ss. 16 & 17, three larcenies from the same 
person within six months may now be included in the same indict¬ 
ment ; and where a single taking^s charged, the prosecutor is not 
reqiiired to elect, unless it appearihat there were more than three 
takings, or more than six months between the first and last taking. 

I 

Cases trhere evidence of other transactions is admissible, as referrihle 
to the point in mi/e.] But where the evidence is referrible to the 
point ill issue, it will not be inadmissible, although it may incidentally 
api>ly to another^erson, or to another thing not included in the trans¬ 
action in question, and with regard to whom, or to w'hich, it is inad¬ 
missible. See WilliS v. Bernard, 8 Bi/a/h. 376. On an imlictineut 
for arson, evidence has been admitted to show that property which 
had been taken out of the house at the time of the firing, was after¬ 
wards discovered in the prisoner’s possession. Bickman's case, 2 East, 
P. C. 1035. A ease is cited by Lord Ellenborough, in Whiley's case, 
where a man committed three burglaries on one night, and stole a 
shirt at one place and left it at another, and they were all so con¬ 
nected that the court heard the history of the three burglaries. 
Whiley's vase, 2 Leach, 985; 1 New Itep. 92, S. C, Mr. Justice 
Heath, at the same trial, cited a case wh-re several persons were in¬ 
dicted for a conspiracy to raise wages, and on the trial evidence was 
received of circumstances w^hich, taken by themselves, amounted to 
substantive felonies; but as those circumstances were material to the 
point in issue, they were admitted in evidence. Id. The prisoner 
was indicted for robbing the prosecutor (by threatening to accuse him 
of an unnatural offence). For the prosecution, evidence was given of 
a similar attempt on the following evening, when the jirisoncr brought 
with him a duplicate pawn ticket for*a coat, which he had obtudned 
before. This evidciyje was objected to, as going to establish a distinct 
offence; but Holroyd,*.1., received it (Wood, B., coinciding with him 
as to its admissibility) on the ground of its being offered as confirmatory 
of the truth of the prosecutor’s evidenoej as to the transactions of the 
former d^, and as to the nature of those transactions. E<jertotCs case, 
Muss. 4r C. G. 376. Upon the same principle, viz, that the other 
acts were explanatorv of the transaction in question, similar evidence 
was admitted in the following case:—The prisoner, who had been in 
the employ of the prosecutrix, was indicted for stealing six shillings. 
The son of the prosecutrix suspecting the prisoner, had marked a 
quantity of money, ami put it into the till, and the prisoner was watched 
by him. On the first exantthation of the till it contained 11s. 6af. 
The prosecutrix’s son having received another shilling from a nns- 
tomer, put it into the till; and another person having paid a shilling to 
the prisoner, he was observed to go to the till, to put in hii|hand and 
to withdraw it clenched. He then left the counter, and was seen to 
raise his hand eleneUed to his waistcoat pocket. The prosecutrix was 
proceeding to prove other acts of the p^iisoner, in going to the till and 
takiz^ money, when 4t was objected tnat this would be to prove several 
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Birdeye^s ease^ 4 C. & P. 386. But on an indictment for burglary 
and larcen;f, which failed from it appearing that the prisoners might 
have been in the house before.dark, and that nothing had been stolen 
aMhat time; the prosecutor proposed to give evidence of a larceny 
previously committed in the house by the prisoners on the same day, 
but the court rejected the evidence, the latter felony being a distinct 
transaction. VandercomVs case, 2 Leach, 708; 2 East, P. C. 
619, -S', a 

By 14 & 15 Yict. c. 100, ss. 16 & 17, three larcenies from the same 
person within six months may now be included in the same indict¬ 
ment ; and where a single taking^s charged, the prosecutor is not 
reqiiired to elect, unless it appearihat there were more than three 
takings, or more than six months between the first and last taking. 

I 

Cases trhere evidence of other transactions is admissible, as referrihle 
to the point in mi/e.] But where the evidence is referrible to the 
point ill issue, it will not be inadmissible, although it may incidentally 
api>ly to another^erson, or to another thing not included in the trans¬ 
action in question, and with regard to whom, or to w'hich, it is inad¬ 
missible. See WilliS v. Bernard, 8 Bi/a/h. 376. On an imlictineut 
for arson, evidence has been admitted to show that property which 
had been taken out of the house at the time of the firing, was after¬ 
wards discovered in the prisoner’s possession. Bickman's case, 2 East, 
P. C. 1035. A ease is cited by Lord Ellenborough, in Whiley's case, 
where a man committed three burglaries on one night, and stole a 
shirt at one place and left it at another, and they were all so con¬ 
nected that the court heard the history of the three burglaries. 
Whiley's vase, 2 Leach, 985; 1 New Itep. 92, S. C, Mr. Justice 
Heath, at the same trial, cited a case wh-re several persons were in¬ 
dicted for a conspiracy to raise wages, and on the trial evidence was 
received of circumstances w^hich, taken by themselves, amounted to 
substantive felonies; but as those circumstances were material to the 
point in issue, they were admitted in evidence. Id. The prisoner 
was indicted for robbing the prosecutor (by threatening to accuse him 
of an unnatural offence). For the prosecution, evidence was given of 
a similar attempt on the following evening, when the jirisoncr brought 
with him a duplicate pawn ticket for*a coat, which he had obtudned 
before. This evidciyje was objected to, as going to establish a distinct 
offence; but Holroyd,*.1., received it (Wood, B., coinciding with him 
as to its admissibility) on the ground of its being offered as confirmatory 
of the truth of the prosecutor’s evidenoej as to the transactions of the 
former d^, and as to the nature of those transactions. E<jertotCs case, 
Muss. 4r C. G. 376. Upon the same principle, viz, that the other 
acts were explanatorv of the transaction in question, similar evidence 
was admitted in the following case:—The prisoner, who had been in 
the employ of the prosecutrix, was indicted for stealing six shillings. 
The son of the prosecutrix suspecting the prisoner, had marked a 
quantity of money, ami put it into the till, and the prisoner was watched 
by him. On the first exantthation of the till it contained 11s. 6af. 
The prosecutrix’s son having received another shilling from a nns- 
tomer, put it into the till; and another person having paid a shilling to 
the prisoner, he was observed to go to the till, to put in hii|hand and 
to withdraw it clenched. He then left the counter, and was seen to 
raise his hand eleneUed to his waistcoat pocket. The prosecutrix was 
proceeding to prove other acts of the p^iisoner, in going to the till and 
takiz^ money, when 4t was objected tnat this would be to prove several 
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felonies. The olnection being overruled, the prosecutrix’s son proved, 
that upon each of the several inspections of the till, ajftor the prisoner 
It ad opped it, he found a smaller sum t^han ought to have been there. 
The prisoner having been convicted, the Court of King’s llench, on*an 
application for staying the judgment, were of opinion that it was in 
the discretion of the judge to confine the prosecutor to the proof of one 
felony, or to allow him to give evidence of other acts which were all 
l>art of one entire transaction. Ellis's case., 6 JB. ^ C. 145. Similar 
evidence was since admitted in a case of ^obbely^ The prisoners came 
with a mob to the prosecutor’s house, and one of the mob went up to 
tlie prosecutor, ana civilly, and he believed with a good intention, 
adiised him to give them something to get rid of them, wltich he did. 
To show that this was not bond advice to the prosecutor, but in 
reality a mode of robbing him, it was proposed to giue evidence of 
other demands of money made by the same mob at other houses, at 
diiierent periods of the same day, when some of the prisoners were 
present. Parke, .T., having conferred with Vaughan,* B., and Alder- 
son, B., said, “ We are of opinion, that what was dbne by the mob, 
before and after the particular transaction at the prosecutor’s house, 
but in the course of the same day, and when any of the prisoners 
were present, may he given in evidence.” He afterwards stated that 
the judges (it was a s|H!cial commission) had communicated with Lord 
Touterden, wIjo concurred with them in this opinion. ^7/il:^corlA’s 
case, 4 C, P. 444. See also 3[o<ftfs case, 4 V, ^ P. 364. 

It was formerly considered that, where there were separate indict¬ 
ments for oilences constituting part of the same transaction, evidence 
of an ofl'enee wJiich formed the subject-matter of oue indictment, was 
nut admissible upon the trial of another. Smith's case, 2 V. P. 683. 
But it has been subsequently held that there being another indictment 
pending makes no difference. Thus, where, upon an indictment for 
felony, a matter which was the subject of another indictment for felony 
vms essential to the chain of facts necessary to make out the case, 
both felonies being parts of one transactiul^ Patteson, J., held that 
the subject-matter of the other indictment might be given in evidence 
without abanduiiing suofi other indictment. Salisbury's case, 6 C\ 

P. 155. So upon an indictment for stabbing, in order to identify the 
instrument, evidence may be adduced of the shape of a wound given 
to anotlier person by the prisoner at the same,time, although such 
wound be the subject of another indictment. * Per Gaselee, J., and 
Park, ,T,, Eo sey's case, 6 C. P* 81. So where there were three 
several indiotments against the prisoner for burning tliree ricks which 
had been set on fire one immediately after the other, and the prisoner 
was tried on the third indictment; Gurney, B., allowed an%ccomplice 
to give evidence of the setting fire to all the three ricks, as constituting 
part of the same transaction. Long's case, 6 C. ^ P.,179, Freeman's 
case, post, tit. Practice, 8. P. Folke's case, and Lea's case, post, fit. 
Jtape. And see also Stonyer's case, 2 Buss, by Greaves, 775. So where 
upon an indictment for robbing A., there being another indictment 
against them for robbing B. of a watch, it apwared that A. and B. 
were travelling in a gig, when Siey were stopped and robbed. Little* 
dale, J., held that evidence might be given that B. lost his Watch at 
the same^me and place that A. was robbed, but that evidence was 
not admissible of the violence that was offered to B. One question, in 
the case was whetW the prisoners were at the place in question when 
A. was robbed, and as proof that they were, evidence was admissible 
that one of them had got something which was lost there at the 
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time. Mooneye ca$e^ 7 C, ^ P. 617. Where upon an indictment for 
rubbing G. and H., it appeared tliat the prisoners attacked and 
ro^ed G, and H. when they .were walking together, Tindal, C. J., 
hem that the prosecutor was not bound to elect as to the robbery with 
which he would proceed, it was all one act and one entire transaction, 
the two prosecutors were assaulted and robbed at one and the same 
time, and there was no interval of time between the assaulting and 
robbing of the one and the assaulting and robbing of the other. If 
there bad been, the felonies would have been distinct, but that was 
not BO in the present case. Oiddin's case, 1 Carr. <S(- 3/. (J34. 

Cases where evidence of other transactions is admissihle, as rcferribie 
to the point in issue—-acts and dcclurafions of conspirators.^ Hot only, 
as in the cases before mentioned, may the acts and declarations of the 
prisoner himrelf on former occasions^ be admitted, when rel'errible to 
the point in issue, but also the acts and declarations of other persons 
with whom he has conspired, may, if referrible to the issue, be given 
in evidence agaidst him. 

In prosecutions for conspiracies, it is an established rule, that where 
several persons are proved to have combined together for the same 
illegal purj) 08 e, any act done by one of the party in pursuance of the 
original concerted plan, and with reference to the common object, is 
in contemplation of law as well as in sound reason, the act of the 
whole party: and, therefore, the proof of the act will bo evidence 
against any of the others who were engaged in the same general con¬ 
spiracy, without regard to the question, ^^other the prisoner is proved 
to have been concerned in the particular transaction. l*hiU. Ev. 210, 
8/A ed. Thus on the trial of an indictment against several persons 
fora conspiracy, in unlawfully assembling for the purpose of exciting 
discontent or disaffection, os the material points for the consideration 
of the jury are, the general character and intention of the assembly 
and the particular case of the defendant as connected with that general 
character, it is relevan|Po prove, on the part of the prosecution, that 
bodies of men came from different parts of the country to attend the 
meeting, arranged and organized in the same manner and acting in 
concert. It is relevant also to show, that early on the day of the 
meeting, on a spot at some distance from the place of meeting 
(from which spot b«*die8 of men came afterwards to the place of 
meeting, a great nuhiher of persons, so organized, had oi&embled, 
and had there oondiietod themselves in a riotous, disorderly, or 
seditious manner. Hunfs case, 3 B. ^ A. 573, 674. Upon the 
same principle, cn the trial of a similar indictment, it is relevant 
to produo8^ in evidence resolutions proposed by one of the defend¬ 
ants at a large assemldy in another part of the country, for the same 
professed object and purpose as were avowed at the meeting in 
question; and also, that the defendant acted at both meetings as 
president or chairman; for in a question of intontion, it is most 
clearly relevant to show, agaiust that individual, that at a similar 
meeting, held for an object' profesi^y similar, such matters had 
passed under his immediate auspicesF Hunts case, 3 B. ^ A, 677. 
fcJee also Bedford r. Birley, 3 Stark, N. P. 87, 88, 91, In 
M*Kenna*s case, Ir. dr. Bep. 461, cited in Tayhr on 2nd ed. 
465, Pennefather, C. J., tiius laid down the law; “ It is Pessary to 
poretiie existence of a eonspirai^, and to connect the prisoner with 
it iff the first instance when you seek to give in evidence against Mm 
the declaration of a. oo-oonspirator; and having done so, you are 
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then at liberty to gi-ro ia evidenoe against the prisoner acts done by 
any of the parties whom you have connected with toe conspiracy; 
but when a party’s own declarations are to be given in evidenoe, 
such preliminary proof is not requisite, and you may, as in any otoer 
oftence, prove the whole case against him by his own admissions.” 

The same rule is acted upon in cases of treason. If several persons 
agree to levy war, some in one place and some in another, and one 
party do actually appear in arms, this is a levying of war by all, as 
well those who were not in arms as those who were, if it were done in 
pursuance of toe original concert; for those who made the attempt 
were emboldened by toe contldcnce inspired by the general oonce:rt, 
and, therefore, these particular acts are injustice imputable to all the 
rest. 1 East, P, C. 97 ; Eel. 19, 3 Inst. 9. “But^ suppose,” says 
Mr. East, “ a conspiracy to levy war, and a plan of oj>erations settled, 
and those to whom the executiou of them is committed afterwards see 
occasion to vary in certain particulars from the original plan, which is 
accordingly done, unknown to some of toe conspirators; yet I con¬ 
ceive,” he adds, ‘HLat if the new measures were conducive to too 
same end, and that in substance tlie original conspiracy were pursued, 
they all remain responsible for each other’s acts.” 1 East, P. V. 98. 
Vmv post, tit. Accessaries and Murder. 

Letters and writings also of one of severa^conspirators are frequently 
offered in evidenoe against others.- In Stmu^s case (for high treason) 
evidence having been given to connect the prisoner with one Jackson, 
and to show that they were engaged in a conspiracy to transmit to toe 
French an account of tMt disposition of the English, in case of an 
invasion, tlio Secretary of State was called to prove that a letter of 
Jackson’s containing treasonable information of the state of this 
country, had been transmitted to him from abroad. The evidence 
was objected to, as the letter was not proved to have come to the 
prisoner’s hands. But the court admitted it, on toe authority of 
'lookds ease and Hardy's case, the acts of Jackson done in pursuance 
of the conspiracy being, in contemplati||||of law, the acts of the 
prisoner. Stone's ease, 1 East, P. C. 99^o T. R, 527; 25 How, 
St. Tr. m\, iS. C. 

Papers found in the custody of the prisoner are admissible in evi¬ 
dence, without any proof of the handwriting being his. 1 East, P. C. 
119; Layer's ease, 6 St, Tr, 279. The letJiers of writings must 
ap])oar to have been written in furtherance bf the conspiracy, and 
not as a mere relation of a past transaction. On the trial of Hardy, 
a letter from ThelwaU to a third person, not connected with the 
conspiracy, was offered in evidence, containing seditious songs, which 
toe letter stat^ to have been composed and sung at theiuiuiversary 
jmeeting of the London Corresponding Society, of which the prisoner 
and the writer were proved to be members. It being objected that 
toe letter was merely a relation by the writer, the majority of the 
court decided against the admissibility of the letter. They considered 
toe letter not as an aot done in prosecution of the plot, but a 
mere narrative of what hod flgssed. “ Corresiwndence,” said Eyre, 
C, J., “ very often makes a jlBl of toe transaction, and in that case 
the corresuondence of one who is a party to tlie conspiracy, would * 
undoubtedly be evidence, that is, a correspondence in furtherance of 
toe plot; but a correspondence of a private nature, a mere relation of 
what has been done, appears a different thing.” Hardy's ease, 24 
How. St. Tr. 452, 475. Blake's case, 6 Q. £. 126. 8, C. 13 X. 
/. M. C. 131. 
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It w not necessary, in order to render the letter of one of several 
conspirators evidence, tliat it should ever have reached the hands of 
the person to whom it was addressed. Thus, in Sttme's case^ ante, 
p, 88, the letter which was read in evidence had been intercepted ; 
and in Hardy'i rase, a letter written by the chairman of a meeting in 
London, to a delegate sent by tliat meeting into Holland, though 
never received by that person, was allowed to be read in evidence, 
on the ground that it was a letter written by one conspirator to 
another conspirator, and having relation to the conspiracy, the 
tendency and nature of which it contributed to show. Hardy's case, 
24JffbM?.TV. 453, 477. 

It is in consequence of the distinction between writings or de¬ 
clarations, which are acts or part of the res gestte, and such as are in 
the nature of subsequent statements, that the admissibility of writings 
often depends on the time when they arc proved to have been in the 
possession of co-conspirators j whetlier it were before or after the 
time of the prisoner’s apprehension. Phill. Ev. 214, 8M ed. Where, 
after the prisonefs had been apprehended, several letters directed to 
them were intercepted at llie [wst office, and were attempted to he 
given in evidence against them at the trial,, the court said, that as 
they had never been in the custody of the prisoners, or any way 
adopted by them, they wei^p inadmissiUe. Herei/’s case, 1 Leach, 33S. 
In Hardys case it was proposed to give in evidence certain writings 
found subsequently to the apprehension of the prisoner, in the posses¬ 
sion of Martin and Thelwall, persons charged with the same con¬ 
spiracy ; but it was held that as there vdlb no evidence to show the 
existence of the writings previous to the prisoner’s apprehension, or 
that he was a party to them, they could not be read. Hardy's case, 
24 How. at. Ir. 452. But if there be a presumption of the previous 
existence of the writing, it will then be admissible. On the trial of 
Watson for high treason, proof was admitted of papers found in the 
lodgings of Watson thejounger, who had been engaged in the con»- 
spiracy, after the appre||psion of the prisoner, and a witness stated 
that similar papers had Been shown to him. Hardy's case having been 
cited by the counsel for the prisoner, the court were clearly of opinion 
that these writings were admissible, since, in the first place, there 
was a strong presumption that the papers found in the room were 
there previously to t^e apprehension of the prisoner, a circumstance 
which very materiaHjf distinguished this case from that of Hardy, 
where the papers were found in the possession of persons after his 
apprehension; which persons might have acquired the possession after 
his apprehension; whereas, in the present case, the room in which 
^ the papers were found had been kept looked up by#ne of the con¬ 
spirators ; and secondly, becau{|c these papers had all a reference to 
the design and plan of the conspiracy as detailed in evidence, 
Watson's case,"2 Stark. H. E. 140. 

In the same case , evidence was given by Castles, an accomplice, 
that a quantity of pikes, made in furtherance of the conspiracy, had 
been carried to the i|od^^ of the j^unger Watson, and that this 
was communicated td the elder WatiK The latter was apprehended 
on the 2nd of December, and the pikes were not discovered until the 
Cth of March. It u«s objected that the evidence of the discovery 
of the pikes being alter the prisoner’s apprehension, ought not to be 
received; and Hardy's case was cited. But the court was clearly of 
opinion; that it was idnussible. In the ease cited, what was ofi’ered 
to be pmuced in evidence did not exist before the apprehensiem, hut 
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here the thing not onlv existed, bat had been carried to the house by 
two of those who had been stated to be parties to the transaction. 
Watson'a case^ 2 Stark, N. P. 137. • 

Where letters and writings are- offered in evidence in these cdses, 
it must appear that they are connected witli the objects of the con¬ 
spiracy, and that they are not merely the speculative opinions of the 
party by whom they were written. Ilut if w»ey be so connected, then 
though they may never have been published, they are admissible in 
evidence. In Sidney's case, 9 How. St. Tr. 817, writings composed 
several years before the offence with which the prisoner 'vpis charged, 
and never published, were allowed to be read in evidence against 
him, a course clearly illegal; “but 1 freely admit,” says Mr. Justice 
Foster, “that had the papers found in Mr. Sidney^s closet been 
plainly relative to other treasonable practices charged in the indict 
ment, they might have been read in evidence against him, though not 
published.” Foster, 198; ^ Black. Com. 80; I East, P. C. 119. In 
Watson's case, a paper containing questions and answers, found intlm 
lodgings of the younger Watson, and tending to cdlrrupt the soldiers, 
was offered in evidence; but the reception of this evidence was 
objected to, and Sidney's case wascited^ LordEUenborough observed, 
that where a doubt existed, his inclination was to reject a paper 
offered against a defendant in such a case. That if there had been 
proof of n design to corrupt the soldiers by written papers circulated 
amongst them, tliis would have been evidence of a paper to effectuate 
that purpose; but that the contents of the paper appeared to be of 
too abstract a nature, and^too little connected witli any of the objects 
of the conspiracy, then in evidence. Abbott, J., distinguished Sidney's 
case. The paper there was not only then an unpublished paper, but 
appeared to have been composed several years before the crime 
charged to have been committed He entertained considerable doubt 
upon the present question, but his opinion was that the {>apcT 
^as too abstract in its terms to be admissible. Watson's ease, 

2 Stark. 145. H 

Not only ore the acts, and the written letters anA papers, of one of 
several persons engaged in the same consp:'»acy, evidence against the 
others, if done or written in furtherance of the common purjwse, hut 
his verbal declarations are equally admissible under similar restric¬ 
tions. Any declarations made by one of the^ party in pursuance of 
the common object of the conspiracy, are evidence against the rest of 
the party, who are as much responsible for all that has been said or 
done by tlieir associates in carrying into effect the concerted plan, as 
if it had been pronounced by their own voice, or executed by their 
own hand. These declarations are of the nature of acts; they are, iip 
^reality, acts done by the party, and^enerally they «re far more mis- 
*chievou8 than acts which consist only in corporal agency. All con¬ 
sultations therefore carried on by one.conspirator, relative to the 
general desi^, and all conversations in his presence, are evidence 
against another conspirator, though absent, 1 Pltill. Ev. 96, 1th eU, 
Tne effect of such evidence m|Mt depend on a variety of circumstances, 
such as whether the party wHs attending to the conversation, and 
whether he approved or di6ap]>roved; still such conversations are" 
admissible in evidence. Per Eyre, C.J.^ JPardy's case, 24 How. St. 
Tr. 704, In Lord George Gordon's case, the cry of the mob, being 
port of the transaction, was held to be admissible ^inst the prisoner. 
21 Bow, St, Tr. 635. And upon the same principle, the expressions 
of the mob in the Saoheverell riots, that they designed to pull down 
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the meeting-hoases, were admitted in evidenoe. Damaree^s eaae, 
15 Mow. St. Tr. 552. 

♦ 

Cases where evidence of other transactions is admissible, as referrihle. 
to the point in issue—admissible for prisoner as well us for prosecutor.'] 
Evidence of other acts and declarations of the prisoner, as it is admis> 
sible for the prosecution, under the restrictions above stated, so it is 
also admissible on behalf of the prisoner. On a charge of murder, 
for instance, expressions of good will, and acts of kindness on the 
port of the^risoner towards the deceased, are always considered im¬ 
portant evidence, as showing what was his general disposition towards 
the deceased; from which the jury may be led to conclude that 
his intention could not have been what the charge imputes. Phill. 
JEv, Ist vol., p( 470, 9fh ed. So antecedent menaces may be given 
in evidence, to show the prisoner’s malice against the deceased. So 
on the trial of an information against the proprietor of a neu'spa^r, 
for a seditious libel, Lord Ellenborough ruled that the defendant had 
a right to have parts of the same paper, upon the same topic 
with the libel, or fairly connected with it, read, though locally dis¬ 
joined from the libel. Passages, bis lordship observed, of the same 
paper, tending to show the intention and mind of the defendant 
with respect to the specific paragraph, must be very material for the 
consideration of the jury. LamberCs case, 2 Campb. 398. In a case 
of arson, where it was opened by the counsel lor the prosecution 
that evidence would be given of expressions of ill-will used by the 
prisoner to the prosecutor, Williams, J., held, that the prisoner’s 
counsel might cross-examine the prosecutor, to show that other 
persons had also used expressions of ill-will towards him. StaUard^s 
case, 7 C. ^ P. 263. 

As in trials for conspiracies, what#ver the prisoner may have done 
or said, at any meeting alleged to be held in pursuance of the con¬ 
spiracy, is admissible in evidence on the part of the proseoutiop 
against him; so, on the hand, any other part of his conduct at 
the same meeting's will be allowed to be proved on his behalf; for 
the intention and design of a party at a paidicuiar time are best ex¬ 
plained by a complete view of every part of his conduct at that time, 
and not merely from the proof of a single and insulated act dNlecla- 
ration. PhilL JEv. 4^, 8?A ed. On the trial of an indictment for 
a conspiracy to overthfow the government, evidence was given to 
show wat the conspiracy was brought into overt act, at meetings, in 
the presence of the prisoner W^alker. His counsel was allowed to 
^sk, whether at those times he had heard Walker utter any word 
gneonsistent with the duty of a good subject. He was also allowed 
TO inqniTO into ihe general ^clarations of the prisoner at the 
meetings, and whether the witocsb had heard him say any thing 
that hod a tend^y to disturb the peace. Ibid. 23 Mow. St. 2h 
1131; 31 Id. 43. 

The octl and declarations of a priTOner, given in evidence in his 
favour, ought to be oonnectM, both in point of sulnoot-matter, and 
of time, with the acta or dedarations proved against him. See Phill, 
JEv. 500, 8eA ed. In the two following cases, however, great latitude 
was allowed on trlalatfol^ high treason. Where the overt act charged 
was, that the prisoner, to compass the king’s death, conspired with 
others to call a convention of tne people, &c.; the ^prisoner’s counsel 
was allowed to ask the witness whether, hqfore the t%me of the conven¬ 
tion, he hadhver heald from fhe prisoner what his objects were, and 
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vhetlier he had at all mixed himself in the business. Hardy*e case, 
24 llow, St. I'r, 1097. So in Ilitrne Tooke'e case, 1 East. P. C. 61; 
26 How. St. Tr. 645, evidence having been given on the part of the 
erown, of several publications containing republican doctrines *and 
opinions, which had been distributed by the prisoner during the 
period assigned in the indictment (for high treason) for the existence 
of the conspiracy, the prisoner onered to put in a book written bj 
him, expressive of his veneration for the king and constitution; this 
was objected to, as being antecedent to the period of* the conspiraev, 
and not relating to the particular transaction. After argument, tne 
book was admitted, on the ground that it had reference to the proof 
nven in support of the charge, to rebut the idea, that a reform in 
Parliament was a pretence made by tlic prisoner, and that hie real 
object was to overturn the government. The soundness of this 
decision has been doubted by<Lord Elleuborough, who said, that if 
the point should ever occur before him, it would become his duty 
seriously to consider whether such evidence should be admitted. 
Lambert*s case, 2 Carnjpb. 409, In the following dase, a more strict 
limit was placed to the investigation of the acts and declari^ions of 
a prisoner. On tlve trial of Lord George Gordon, a witness w'as 
asked by his counsel, on cross-examination, as to a statement made 
by the prison^ on t?ie niyht before the meeting, in St. George’s Fields, 
and with respect to which such evidence had been produced. The 
question was over-ruled, and Lord Mansfield said that, as the counsel 
for the crown had given evidence of what the prisoner said at the 
meeting, on the 29th of May, the counsel for the prisoner might 
show tlie whole connection of what the prisoner said besides, at ^at 
meeting, but that they e<»uld not go into evidence of what he said on 
an antecedent day. 21 Htm. St. Tr. 542. So in Hanson's case, on 
the charge of promoting a riot, the prisoner’s counsel was not allowed 
to prove what he had said privately to a friend, previously to his 
going to the place of riot, respecting his motives in going thither. 
31 How. St. Tr. 1281. # 

On the trial of an indictment for a conspiracy to defraud, the 
written correspoudenco of the defendant, with auotiier of the con¬ 
spirators, relating to a transaction in question was allowed to be read, 
in or4P^ to show that the defendant was deceived by his corre¬ 
spondent, and was not a participator in the frapid. Per Best, J., 1 

think them admissible; for what the parties Isay at the time is evi¬ 
dence to show how they acted.” Whitehead's case, 1 C. ^ P. 67. 

Cases where etldeme of other transactions is admissibh as refer-- 
rible to the point in issue—cumulative offences.'] Where tlie offence is 

cumulative one, consisting itself in the commission of a number of 
*aota, evidence of those various acts, so far from being inadmissible, 
is essential to the proof of the charge. Thus ou an indictment against 
the defendants fur a conspiracy, to cause themselves to be believed 
persons] of large property, for the purpose of defrauding tradesmen; 
aftea proof of a representation to one tradesman evidence was offered 
of a representation to another tradesman at a different time, and 
admitted by Lord Kllenborougli, who said that cumulative instances 
were necessary to prove the offence, and that the same sort of evi¬ 
dence was allowed on an iudiotnaent for barratry. Roberts cu«e, 
1 Camph. 399. 

Cases where evidence of other transactions is admissible as refers 
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rihh to the point in {ssm~~-guilty 'kfmrledge,'] In various cases it is 
necessary to prove a guilty knowledge in the prisoner, with regard to 
the transaction in question; and for tihis purpose evidence may be 
givftn of circumstances not connected with, though in some measure 
relative to, the particular oifence, in order to raise a presumption of a 
guilty knowledge in the prisoner at the time of the offence committed. 
On this ground evidence of other offences of the same kind, com¬ 
mitted % the prisoner, though not charged in the indictment, is 
admissible against him. 

This evidence most .commonly oconrs in cases of indictments for 
uttering forged instruments, knowing them to be forged, and false 
coin, know’ing it to be .counterfeit, in which the guilty knowledge is 
the principal ingredient of the offence. The prisoner was charged 
with uttering a Bank of England note, knowing it to be forged; evi¬ 
dence was offered for the prosecution, ‘that the prisoner had uttered 
another forged note in the same manner, by the same hand, and with 
the same materials, three mouths preceding, and that tWo ten pound 
notes and thirteeif one pound notes of we same fabrication, had been 
found ML the tiles of the company, on the back of which there wa^the 
prisoners handwriting, but it did not appaar when the company re¬ 
ceived them. This evidence was admitted, but the case w'as referred 
to the opinion of the judges, the majority of whom wpre of opinion 
that it was admissible, subject to observation, as to the weigljt of it, 
which would be more or less considerable, according to the numbt r 
of the notes, the distance of the time at which tliey had been put off, 
and the situation of life of the prisoner, so as to m^e it more or less 
probable, that so many notes could pass through his hands in the 
course of business. BaWs caee. Muss, if My. 132; 1 Cuwpb. 324, 
S. C. Tho prisoners were indicted for uttering bank notes, knowing 
them to be torged. The trial took place in April, and to prove their 
guilty knowledge, evidence was given, that in February they had 
uttered, on three several occasions, forged bank notes to three dif¬ 
ferent persons, and that on being asked at each place for their names 
and places of abode, they gave false names and addresses; and the 
court was of opinion that this evidence was admissible. Lord Kllon- 
horough said, that it was competent for the court to receive mdeneo 
of other transactions, though they amounted to distinct odeiiill, and 
of the demeanour of the prisoner on other occasions, from which it 
might fairly bo inferred that the prisoner was conscious of his guilt, 
wl^t he was doing the act charged upon him in the indictment. 
Heath, J., said, '^The charge in this case puts in proof the knowledge 
of the person, and as that knowledge cannot be collected from the 
oireumstances of the transaction itself, it must necessarily be collected 
other facts and eircumstanoes.” WhUeg'e mse, 2 Leach, 083; 
1 New Mep, 92, Ct 

Kot only is evidenop of the act of passing other forged notes admis¬ 
sible to prove the prisoner’s guilty knowledge, but proof of his 
general demeanour on a former occasion will be received for the same 
purpose. The prisoner was ihdioted for forging and knowingly utter- 
ipg a bank note, and the question was, whether the prosecutor, in 
order to show that tlm prisoner knew it to be forged, might give the 
conduct of the prisoner m evidence, that is, whether from the conduct 
of the prisoner'op ope occamon, the jury might not infer his know- 
le^e on another, apd all the judges were of opinion tlmt such 
evidence eugh^to be received, TatterehaWs ease, cited by Lord 
EUen^me^h, 2 Let^, 98i, 



89 


Evidence eonjined to the Issue. 

It has been decided that it is not necessary that the other foiled 
notes should be of the same description and denomination as the note 
in question. Harris's case, 7 C, gi” P. 429. The point was doubted 
in Millard's case, R. ^ R, 245; but recently in Foster's ca8e,*24e 
L. J. M. C. 134, the Court of Criminal Ap{«al held, that on an 
indictment for uttering a counterfeit crown piece knowing it to bo 
countex-feit, proof that the prisoner, cm. a day subsetment to the day of 
such uttering, uttered a counterfeit shilling, was admissible to prove 
the guilty knowledge of the prisoner. “ The uttering of a piece of 
bad silver,” said the court, “although of a different denomination 
from that alleged in the indictment, is so connected >vith the oftenoo 
charged that the evidence of it was receivable.” In RalPs case, 1 Moo. 
C. C. 470, the prisoner was indicted for forging and uttering a note 
in the Polish language. In support of the scienter Hie prosecutor 
gave evidence of the particuloM of a meeting at which the prisoner 
agreed with the prosecutor (who w^as an agent of the Austrian 
government, and had been sent over to endeavour to detect persons 
implicated in the forgeries of Austrian notes) to* make him 1000 
Austrian notes for fifty florins. This evidence was objected to on the 
pajrt of the prisoner, as it was a transaction relative to notes of a 
diflerent description from the notes in the indictment, besides which 
no Austrian notes wrere in fact made. Littledale, J., however, ad¬ 
mitted the evidence, and the prisoner was found guilty, but judgment 
was respited, that the opinion of the judges might be taken, who held 
the evidence admissible. RalPs case, 1 Moody, V. C. 470; 7 C. P. 
426, 429. 

It apiwars, that by the Scotch law evidence of other forged notes is 
admissible, though they be not of the same description as those forged. 
“ The most important circumstance,” says an eminent writer on the 
criminal law of Scotland, “ and which is generally, per se, decisive as 
to guilty knowledge, is if other forged notes are found on the prisoner. 
If four or live forged notes, and especially forgeries on the same bank 
with that uttered, and found on the prisoner, it is hardly possible to 
form any other conclusion, tlian that he is a dealer in these dangerous 
instruments, caught in the very act of disposing of them. This will 
amount to a moral certainty of the other forged conexsaled in his 
posses4kt, as in his hat, in a concealed pocket, sewed between his 
coat and the lining, or tho like. On the othes hand, the weight of 
this circumstance, always great, must be dismissed, if the notes 
found on him were nowise concealed, and were exhibited by him 
witliout any suspicious circumstances or awearance of conscious guilt.” 
Alison OH the Frim. of the Cri. Laic of Scotland, 420. 

Though evidence of the uttering of other forged notes may be 
, ^ven to show guilty knowledge, yet what was said at another time by 
the prisoner respecting those u1i»rings, is inadmissible. Where evi¬ 
dence to this effect was tendered, Bay ley, J., stopped it, and said,* 
“The prosecutor is at liberty to show other oases of the prisoner 
havii^ uttered forged notes, and likewise his conduct at the time of 
uttering them. But what he said or did at another time, collateral to 
such -other utterings, cannot be given in evidence j* as it is impossible 
that the prisoner can be prepared to contradict it.” Phillips' eaee, 
X Lewin, C, C. 105. 

Whether, where the other forged note, the issuing or prascsslon of 
which is proposed to be given in evidence, in jxroof of guilty know- 
led^, is the subject, at the time, of another indictment, is admis- 
sibw in evidence, was formerly doubted; but upon principle there 
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appears to be no objection to the reception of such evidence. In one 
oaae, where such evidence was tendered, Vaughan, B., refused to 
receive it; SmitEa caee, 2 C, P. 633; but in another case, where 
the^ objection was taken, Littledale, J., without hesitation oyerrmM 
it, and the prisoner was convicted. Kirhwoo(Ps case, 1 Lcwin, C. 6. 
103, See also 3Iartin's case, Ibid. 104. Josiah Ashton's cam, 2 
Muss, by Greaves, p. 407. Leudn's case, Archh. Cr. Law, 365, Hth ed. 

The posses-fion also of other forged notes by the prisoner is evidence 
of his guilty knowledge. The prisoner was iudicU'd for uttering a 
bill of exchange upoi^^ir James Ksdaile and (’o., knowing it to be 
forged. It ams provM that, when lie was apprehended, there were 
found in his pocket-book tliree other forged bills, drawn uj)on the 
same parties. On a case reserved, the judges wert* all of opinion, 
that these forged bills found upon the prisoner at his apitrehension, 
were evidence of his guilty knowledge. Mvuyh's case, Muss.^ My. 
121. In order however to render such evidence admissible, it must 
be proved that the other notes were forged, and they ought to be 
produced. M{lbfr(Fs ease, Mms. <S* My. 243; Cmke's case, 8 C, P . 
686 ; and see Forbes's case, 7 C. P. 224^, post. tit. Forgery. It would 
seem that presumptive evidence of forgory» os that the prisoner de¬ 
stroyed the note, ought to be received. Phill. /?r. 473, 9ih cd. («.)^ 

On the trial of indictments for uttering or putting <df counterfeit 
coin, knoAving it to be counterfeit, it is the practice, as in eases of 
forgery, to receive proof of more than one uttering, committed by the 
party about the same time, though only one uttering be charged in 
the indictment. 1 Russ. 85; 2 Muss. 697. In Whiley's case {see 
ante, p. 88), it was stated by the counsel for the prisoner, in argument, 
that upn an indictment for uttering bad money, the proof is always 
exclusively confined to the particular uttering charged in the indict¬ 
ment. Upon tins, Thompson, B., observed, “ As to the case put by 
the prisoner’s counsel of uttering bad money, I by no means agree in 
their oonclusion, that the prosecutor cannot give evidence of another 
uttering on the same day, to prove the guilty knowledge.^ Such other 
uttering cannot be punished, until it has become the subject of a dis¬ 
tinct and separate charge; but it aftbrds strong evidence of the 
knowledge of the prisoner that the money was bad. If a i^n utter 
a bad shilling, and fifty other bad shillings are found upon Im, this 
would bring him within the description of a common uttcrer ; hut if the 
indictment do not contain that charge, yet these circumstances may be 
given in evidence on any other charge of uttering, to show that he 
uttered the money with a knowledge of its being bad.” 2 Leach, 986. 
Also proof of the prisoner’s conduct in such other utterings (as for 
example, that he passed by different names) is for the same reason 
clearly admissible. Bee TattershaWs ease, ante, p. 88 ; Phillips'^ $i(ise^.t 
ante, p. 89. Such evidence far from being foreign to the point in 
• issue 19 extremely material; for the head of the offence charged upon 
the iwisoner is, that ho did the act with knowledge, and it would 
seldom be possible to ascertain under wbat circumstancM the utterinjg 
took place (whether with ignorance or with an intention to commit 
fraud), without imiuiring into the demeanour of the prisoner m the 
course of oUier transactions. Phill, JSv. 473, 9th ed. 

It was held by Bayley, J., that evidence could not be givw of 
what the prisoner said at the time collateral to a former uttering, in 
order to ^ow thatvihat he said at the time of such former uttering 
waslsl^. PhilMpd:<!ase,mite,p.99. . - , 

W|||i. regard to tfajb^gtiiB^^hmowledge of a reeeivw of stolen goods, 
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it is laid down, that buying the goods at a lower value than they are 
worth, is presumptive evidence that the buyer knew they were stolen. 

1 llnie^ P. V, 216; 2 Ead, P. C. 765. Whore upon an indictment 
for receiving, it appeared that the articles had been stolen, and had 
come into the possession of the prisoner at several distinct times; the 
judge, lifter compelling the prosecutor to elect upon which act of 
receiving he would proceed, told the((^ry, that they might take into 
their consideration the circumstance of the prisoner having the 
various articles of stolen property in her possession, and pledging, 
or otherwise disposii^ of them at various tim(||, as an ingredient in 
coming to a determination, whether when she received the articles 
for which the prosecutor elected to proceed, she know them to have 
bceu stolen. Dunnes case, 1 Mooatfy C, C. 150. But where the 
prisoner being indicted in one count for stealing, in another for re¬ 
ceiving knowing it to have been stolen, certain cloth, it was proved 
that the cloth was stolen in the night of the 2nd and 3rd March, and 
found in the possession of the prisoner on the 10th March; and it was 
sought further to give in evidence, in order to show guilty knowledge, 
that on his house being searched on the 10th March other cloth which 
had been stolen in the December previous from other parties, was 
found; the Court of Criminal Appeal held that such evidence was 
inadmissible. Aldersoii, B., in giving his judgment, said, “ The mere 
mssession of stolen property is evidence prhmi facie not of receiving 
mt of stealing ; and to admit such evidence in the present ease would 
je to allow a prosecutor, in order to make out that a prisoner had re¬ 
ceived property with a guilty knowledge which had been stolija in 
3Iari'h, to show that the prisoner had in the JJeccniher pTe>'ious stolen 
some other property from another place and belonging to other per¬ 
sons. In other words, we are asked to say, that in order to show that 
the prisoner had committed one felony, the prosecutor may prove that 
ho committed a totally different felony some time before; such evi¬ 
dence Bonnot be admissible.” Oddfs ease, 2 Den. C. C. It, 264, 
(S’. C. 20 i. J. M. C. 198. But this decision does not apply to the 
case of uttering forged notes; per Cresswell, J.. Green’s case, 3 C, 
if K. 209. 

Evidence of facte subsequent to the offence charged—how for admis- 
siblti to prove guilty knowledge.] It ’may be thpught that collateral 
evidence of facts, occurring soon after the 'offence with which a 
prisoner is charged, may sometimes afford as reasonable a presump¬ 
tion of guilty knowledge as when the facts occurred at some time 
before the offence; Phill. Ev, 474, 2th ed; ; but it would ISeem from 
some of the cases that where eAudence is given of collateral circum- 
staijpes to show the prisoner’s guilty knowledge, it must, in general, 
an^sar that those circumstances occurred previously to the commission 
of the offence with which he is charged. Thus on an indictment for 
forging a bank note, a letter purporting to come from the prisoner’s 
brother, and left by thg postman, pursuant to the direction, at the 
prisonm^’s lodgings, after he was apprehended, and during his oon- 
ffnement, but never actually in his custody, cannot be read in evidence 
against Mm. JIueVe case, 2 Leach, 820. So on an indictment for 
uttering a forged bank note, to show the gnilt^y knowledge, the pro- 
seofftors offered to prove the uttering of another forgf^ note five 
weeks after the uttering, which was me subject 'of the indictment; 
but the court (Ellenborough, 0, J., Thompson, C. B., and l^wrenoe^ 
J.,) h^ that the evidence was not admissibhe, unless the latter 
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uttering was in some way connected with the principal case, or unless 
it could be shown that the notes were of the same manufacture, 
Taverner*s rase, Carr. Sup. 19o, Is/ ed., 4 C. ^ P. 413, (w.) S. C, 
Where on an indictment for uttering a bill with a forged acceptance, 
knowing it to be forged, it being pro^wsed, for the purpose of proving 
the guilty knowledge, to give in evidence other forged bill# of ex¬ 
change precisely similar, withsame draw'ers’ and acceptors’ names, 
uttered bv the prisoner, about a mouth after the uttering of the bill 
mentioned in the indictment, Mr. Justice Gasedeo, after consulting 
Alexander, C. B., wag disposed to allow the evidence to be received, 
but said that he woula reserve the point for the opinion of the judges, 
upon which the counsel for the prosecution declined to press the evi¬ 
dence. Smith's case, 4 C. P. 411. But see Foster's case, ante, p. 89, 
<* 

Cases where eridenre of other transactions is admissihU' when refer- 
rihle to the point in issue—(juestions of intent.'] As evidence of other 
facts is admissible when those facts tend to prove the point in issue, 
as to show the identity, or to establish the proximity of the prisoner 
at the time in question {cide, ante, p. 81); so where the intent of the 
prisoner forms part of tlie matter in issue, evidence may be given of 
other acts, not in issue, provided they tend to establish the intent of 
the prisoner in committing the act in <iue8tion. Thus on an indict¬ 
ment for maliciously shooting, evddence was given that the prisoner, 
about a quarter of an hour before the shouting with w'hich he was 
charged, mtentionaily shot at the prosecutor. It was suggested that 
this yras evidence of two distinct felonies; but Burroughs, J., said it 
was unavoidable in tliis case, as it seemed to Jiim to be one continued 
transaction in the prosecution of the malicious intent of the prisoner; 
and the judges held that the evidence was rightly admitted. Voke's 
case, Fuss, dij- Fy. 531. So on a charge of sending a threatening 
letter, other letters written by the prisoner, both before and after that 
in question, may be read in evidence as serving to explain tlie letter 
upon which he is indicted. Folnnsou's ease, 2 East, 1*. C. 1110; 2 
Leach, 740, S, C. So subsequent declarations by the prisoner of the 
meaning of the letter are admissible. Tuehe.r's rase, 1 Moody, C. C, 
134. ifo on an indictment for threatening to accuse a person of an 
abominable crime, if the expressions used arc equivocal, tJie jury may 
connect them with udiat was said afterwards % the prisoners when, 
taken into custody. Per Park, J., Kain's case, 8 C. P. 187. See 
also Egerton's case, and Winkworth's case, ante, p. 81. 

Evidence of the murder of one person ma^ be given upon the trial 
for the mftrder of another person, if such evidence tends to show that 
the prisoner might have had a motive arising out of the other murder 
for committing the murder with which he is charged. Upon diplii'* 
dictmeut for the murder of one Hemmings, it was opened that ^eat 
enmity subsisted between Parker, the rector of a parish, and his 
parishioners, and that the prisoner had used expressions of enmity 
against the rector, aijtd had said he would givis 50/. to have him shot, 
and that t^e rector was shot by Hemmings, and that tlie persons who 
had employed him, foaring tlfoy should be discovered as having hired 
him to murder the rector, had themselves murdered Hemmings, and 
that Hemmings’ hones had been found in a bam occupied b;^tho 
prisoner at the time the murders. After evidence had been given 
of declarations of flte prisoner, showing that he entertained malice 
against the recto^r, ii was proposed to show that Hemmings was tile 
pex'^-.by whom rectw was murdered, it was objected that this 
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was not admissible, as the rector’s death was not the subject of the 
present inquiry. Littledale, J., *‘I thinh that I must receive the 
evidence. On the part of the proscoutioff, it is put thus—that the 
prisoner and others employed Hemmings to murder Mr. Parker, and 
that he being detected, the prisoner and others then murdered Hcm- 
mings to prevent a discovery of their own guUt. Now, to ascertain 
whetheF or not that was so in poin^f fact, it is necessaij that I 
should receive evidence respecting ohe murder of Mr. Parker.” 
Cletoes’s rose, 4 C. P. 221. 

Upon the same principle in actions for libels or words, evidence of 
other libels or words may be given to show the animus of the defend¬ 
ant, whether the words be spoken before or after those in question. 
Charlton v. liarrett, Peake, 22; Putsell v. Maequister, 1 Camp. 49, 
(«.); Stuart v. Lncell, 2 Stark. 95, where Lord KUenborough, C. J., 
observed, that subsequent publications would be admissible in the 
case of an indictment to show* the intent of the party. In Long 
V. Barrett, .3 II. of L. Cm. 395, it was held, that in|an action of 
libel with a Aaew of showing the animus of the defen^Jant, other libels 
published by him against the plaintiif six years before, might be given 
in evidence. So in Peursan v. Lemaitre, 6 Seott. N. It. 607, a letter 
written subsequently to the commencement of the action, and fourteen 
months after libel complained of, was admitted in evidence. 

So tlie dee fa rations of a prisoner made at a former time are admissible, 
where they tend to prove the intent of the party at the time of the com¬ 
mission of the offence. Thus on an indictment for murder, evidence 
of former grudges and antecedent menaces may be given to show the 
prisoner’s malice against the deceased. 2 Phill. Bv. 498, %th ed., 
1st rol., p. 476, 9th ed. So in treason, what was said bj’’ the 
prisoner with respect to what was passing at the time of the trans¬ 
action laid as the overt act, may be received in*evidence to explain 
his conduct, and to show the nature and object of the transaction. 
Watson's case, 2 Stark. 134. 

Evidence of the character oftheproscaiUvr.'] Where the prosecutor 
appears as one of the witnesses, evidence of his character, with regard 
to veracity, will be admitted as in the case of other witnesses. Vide 
post. And in some particular eases, where the character of the 
prosecutor is mingled with the transaction in question, it forms a 
point material to the issue, and may oonsequesmy be inquired into. 
Thus in the case of an indictment for rape, evidence that the woman 
had a bad character previously to the commission of the offence, is 
admissible; and the same principles apply with regard to an indict¬ 
ment for an assault with intent to commit a rape. Per Holroyd, J*., 
Chad's case, 2 Stark. N. P. 244; Phill. Ev. 489, %tk ed., 1st vol., 
Jl. fPI, 9th edi But in these oases general evidence of character only 
IS admissible and not evidence of particular facts. Id. Thus where, 
on an indictment for a rape, the prosecutrix was asked whether she 
had not before had connexion with other jpersons, and with a par¬ 
ticular person named ? the judges held that the wdtness^ was not 
bound to answer these questions, as they tended to criminate and 
di8g;race herself; and evidence having been offered to prove that the 
prosecutrix had had connexion with a man before this charge, the 
judges also determined that this evidence wm properly rmeoted, 
Henson's case, Russ. ^ Ry. 211. See also Martin's case, and Baket^s 
case, post, tit. Rape. Mr. Phillipps observes on this case (1«< vol, 
p. 496), that the evidence was held inadmissible **on the alleged 
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ground that the prosecutrix could not be prejiared to answer evidence 
of particular facts. Perhaps it may be considered that the question 
of the woman’s chastity it not directlv in issue ution such charges, as 
itjs in actions for crim. con. and seduction. The determination of 
this question may, however, afford a material inference as to the trutli 
of the charge ; and the alleged objection to the evidence is in some 
degree obviated by tlie power,in actions of seduction, of pftducing 
general evidence of good character in reply.” However, in Jfarkcrh 
case, 3 C. P. 589, on a trial for rape, Park, J., (after consulting 
' Mr. Justice James Parke) allow-ed the prisoner’s counstd to ask the 
prosecutrix, with a view to contradict her, whether since the alleged 
offence, she had not walked in the town of Oxford to look out for 
men, and whether she had not walked in High-sti’eet with a woman 
reputed to be a common prostitute. Aud tiie following case seems 
to.decido that not only may the prosecutrix be asked as to particular 
facts, but that they may be proved, should she deny them. The 
prosecutrix having denied on cross-examination that she was 
acquainted or had had connexion with several men named and 
shown to her at the time she was questioned, the counsel for the 
defence proposed to call these persons to contradict her. Their 
evidence was objected to as inadmissible, and Ilndrffum's rase, ante, 
p. 93, was oitea. Coleridge, J., after consulting Krskinc, J., said 
that neither he nor that learned judge had any doubt on the question. 
“ It is not immaterial to the question whether the prosecutrix has had 
this connexion against her consent to show that she has permitted 
other men to have connexion with her, which on her cross-examina¬ 
tion she has denied.” The witnesses were accordingly examined, and 
tlie prisoner was acquitted. Maims's case, 2 Moo. M. 512. Evidence 
is admissible that the prosecutrix bad formerlv been connected with 
the prisoner. 2 Sttsek. Mr. 216, 2nd ed., ritimj uodgsm's ease, supra ; 
and a case, cor. Wood, JJ., York Sum. Ass. 1812; 3 Stark. Ev. 952,' 
Zrd ed., citing 11. v. Aspinall, ear, lluUock, li., York Spr. Ass. 1829. 
Where, on a trial of an indictment for an assault, with intent lo 
commit a rape, the prosecutrix -was asked, on cross-examination, 
whether she bad not been twice in the house of correction many years 
ago, and she admitted that she had; Holroyd, J., held that a witness 
might be examined on hehClf of the prosecution as to her situation 
ana conduct since, in oi^er to repel the inference which might 
be drawn from her“‘former misconduct. Clarke's case, 2 Stark. 
N. P. 241. 

Evidence of the character of the prisoner."] In trials for high 
treason, for felony, and for misdemeanors (where the direct object of 
the prosecution is to punish the offence), wo prisoner is alwayiey^- 
mitted to call witnesses to his general character ; and in evei^Hise 
of doubt, proof of wod character will be entitled to great weight. 
2 PMU. Ev. 490, 8t» ed,; 1st vol., p. 469, 9th ed. The rule does not 
extend to actions at informations for penalties, as to an information 
for keeping false weights. Attorn^-General v. Bowman, 2 Bos, 
^ Pul. 532, (n.) Tc *Mimit>iuch evidence in that case would he con¬ 
trary to the true line of distinotion, which is this, that in a direct 
prosecution for a crime it is admissible, but where the prosecution is 
not directly for the Orime. but for the penalty, it is not. If evidence 
of character were adtoissible in such a case as this, it would be neees- 
aary to oharaotev in every, charge of fraud upon the excise and 
emdam-lmase laws. Per Egre, C. IhH. The inquiry as to tiie 
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prisoner’s general character ought manifestlf to hear some analogy 
and referenpe to the charge against liim. On a charge for stealing, it 
would bo irrelevant and absurd to inquire into the prisoner’s loyalty 
or humanity; on a charge of high treason, it would be equally absurd 
to inquire into his honesty and punctuality in private dealings. Such 
evidence relates to principles of moral conduct, which, however, they 
might operate on other occasions, wjuld not be likely to operate on 
that which alone is the subject of inquiry; it would not aiford the 
least presumption that the pisoner might not have been tempted to 
commit the crime for which he is tried, and is, therefore, totally 
inapplicable to the point in question. The inquiry must also be as to 
the gt neral character; for it is the general character alone which can 
aflbrd any test of general conduct, or raise a presumption that the 
person who had maintained a fair reputation down to a certain 
period, would not then begin to act a dishonest, unworthy part. 

2 Phiil. Ei\ 4i)0, 8^/i ed,; Ut p. 469, 9th ed. Proof of particular 
transactions in which the defendant may have been concerned, is not 
admissible as evidence of his general good characty. It frequently 
happens that witnesses, after speaking to the general opinion of the 
prisoner’s character, state their own personal experience and opinion 
of his honesty; but when this statement is admitted, it is rather 
from favour to the prisoner than strictly as evidence of general 
character. Id. 

In oases where the intention forms a principal ingredient in the 
offence, a wider scope is allowed. On a charge of murder, for 
instance, expressions of goodwill and acts of kindness on the part of 
the prisoner towards the deceased are alwsn’s considered important 
evidence. 1 I’htVl. Bv. 470. So evidence of antecedent menaces is 
admissible against the prisoner. 

“ It has been usual,’’ says a very sensible writer, “ to treat the good 
character of the party accused os evidence to be taken in consider¬ 
ation only in doubtful cases. Juries have generally been told that 
^here the facts proved ore such as to satisfy their minds of the guilt 
of the prisoner, character, however excellent, is no subject for their 
consideration ; but that when tliey entertain any doubt of the guilt 
of the party, they may properly turn their attention to the good 
character which he has received. It is, however, submitted with 
deference, that the good character of the party accused, satisfactorily 
established by comi>etcnt witnesses, is an in^edient which ought 
always to be submitted to the consideration of we jury, together with 
the other facts and circumstances of the case. The itature of the 
charge, and the evidence by which it is supported, will often render 
such ingredient of little or no avail; but the more correct course 
see^ to be, not in any ease to withdraw it from consideration, but 
In 9l ve the jury to form their conclusion upon the whole of the 
evidence, whether an individual, whose character wm previouriy 
unblemished, has or has not committed thepartioular crime for which 
he is called upon to answer.” 2 Muse, by Greaves^ 786. Tim prose¬ 
cutor cannot enter into evidence of the defendant’s bad character, 
unless the latter enable him to do s6, by calling witnesses in support 
of his good character, and even then the prosecutor cannot examine as 
to particular facts. B. N. P. 296. JIurd v. Martin^ Cowp. 331. It 
is not usual to cross-examine witnesses to the character of a prisoner, 
unless the counsel have some definite charge to which to ordtusi-examine 
them. Per Alderaon, B,, ffodgkm's cose, IC.^P, 293* See further, 
jmsf, iU, Prwdkcp 
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General ruUJ\ A general rule goyerning the ^plication of evi¬ 
dence to the points in disputes on any issue, fs that it roust be 
soffioient to prove the substance of the issue. Phill. Ev. 845, %th ed. 

14 ^ 15 Fid. c. 100, ««. 9 <$• 12.] The law in this respect has been 
materially altered by this statute. Sect. 9 enacts, that if u|)on the 
trial of any person charged with any felony or misdemeanor, it shall 
appear to the jury upon the evidence, that the defendant did not 
complete the onenoe charged, hut that he was guilty only of an 
attemjit to cOinmit the same, such person shall not by reason thereof 
he entitled to be acquitted, but the jury shall be at liberty to return 
as their verdict that the defendant is not guilty of the felony or mis¬ 
demeanor charged, but is guilty of an attempt to commit the same, 
and thereupon such p^son shaU be liable to punished in the HmC 
manner as if he had been convicted upon an inmotment for attempt¬ 
ing to commit the particular felony or misdemeanor charged in the 
sanl indic^ent; and no person so tried as herein lastly mentioned 
shall be liable to be a1|erwai^s. prosecuted for an attempt to commit 
the felony or misdemetmor for which he was so tried.” 

Sect.. 12 enacts that, if upon the trial of any person for any mis¬ 
demeanor it shedl app^r that the facts given in evidence amountlin 
law to a felony, suw person shall not by reason thereof be entitled 
to^ be acquitted ot such misdemeanor; and no persem tried for suoh 
misdemewor shall be; liable to be afterwoeds proseouted for felony 
on the aahm facts, unless the ooiurt before which such trial may be 
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had, shall think fit, .in its discretion, to discharge the jury from 
giving any verdict upon such trial, and to direct such person to be 
indicted for felony; m which case such person may he dealt with in 
all respects as if he hod not been put upon his trial for sucjji 
misdemeanor.” 

The greater number of the cases on this subject, may be classed 
under the two heads of divisible and descriptive averments. 

Divisible averments—sufficient to prove what constitutes an offence.'\ 
It is a distinction (or rather principle) which runs through the whole 
criminal law, that it is enough to prove so much of the indictment ^ 
shows that the defendant has committed a substantive crime therein 
specified. Per Lord Ellenhoroughy HunCs casCy 2 Camp. 5B5. So it 
was said by the court, in lloUintjherry's case, 4 P. <y C. 329, “ In 
criminal cases it is sdffioient for the prosecutor to provb so much of 
tte charge as constitutes an ofienee punishable by law.” 

The otfence, however, of which the defendant is convicted, must be 
of the same class with that with which he is charged. Thus upon 
an indictment for a felony in stealing a parchmeift, it appearing 
that it concerned the realty, and thSt tne prisoner could not, there¬ 
fore, be convicted of the felony, it was urged that he might receive 
judgment as for a trespass, and for this the Year Hook, 2 IT. 7. 10 
and 22, Cro. Car. 332; Kcl. 29; Cro. Jac. 497 ; 1 ..ind.' 351; and 
Dalt. 321, were cited; but the court, having observed upon these 
cases, and shown that they were repugnant to the rules of law and 
the principles of jiistico, directed the prisoner-to be discharged. 
Tl’estbcer's case, 1 Leach, 14; 2 Str. 1133, IS. C, Upon an indict¬ 
ment for pi^tit treason, if the killing with malice was proved, but 
not with such circumstances as to render the offence petit treason, 
the prisonc# might still have been found guilty of wilful murder 
upon that indictment. Swan's case, Foster, 104. So upon an 
indictment for murder, the prisoner may be convicted of manslaughter. 
(iilb. Ev. 202. JSij^alleyy rase, 9 Rep. 07, h ; Co. LiU. 282, a. 
And where a man indicted on the statute of 1 Jac. 1. for stab¬ 
bing, contra formam statuti, it was held, that the jury might acijuit 
him upon the statute, and find him guilty of manslaughter at 
common law. Harwood's case. Style, 86; 2 Hale, P. C. 302. 
Where a man is indicted for burglary and larceny, the jury may 
find him guilty of the simple felony, and acquit l)im of tjie burglary. 
2 Hale, P. C, 302. So where the indictment was for a burglary and 
larceny, and the juiy foui^ the prisoner guilty of stealmg to the 
amount of 40s. in a dwelling-house (12 Ann. c. 7, repealed by 7 & 8 
Gw. 4, c. 27), the judges were of opinion that by this verdiot the 
prisoners were ousted of their clergy, the indictment containing 
every .^charge that was required by the statute. WithaVs ease, 1 
Eiuch, 89; 2 EaM, P. C. 515, stated post. So on on indictment for 
stealing in a dwelling-house, persons therein being put in fear, the 
prisoner may be convicted of tte simple larceny. Etheringhm's case, 
2 Leach, 671; 2 East, P. C, 635. A^n, if a man be indicted for 
rohl?ery, he may be found guilty of ihe larceny, and not guilty of 
the robbery. 2 Hah P. C. 302. And in all cases of larceny, 
where, by statute, oiroumstanoes of a^avatlou suhje^the offender 
to a higher puniifiiment, on failure in the proof of tnose oirounii^ 
stances, the prisoner may be convicted of the simple larceny. Thim, 
on an indictment for horse stealing under a statubs, the ;^soner 
may be found guilty of a simple luceny. Reane^t case, jSum. 
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Jty, 416. But where upon an indictment for robbery from the 
person, asmdal vi^dict was found, stating facts which, in judgment 
of law, did not amount to a taking from the person, but showed a 
larceny of the party’s goods; yet as the only doubt referred to tho 
court by the jury was, w^hether tlie prisoners w-ere or were not guilty , 
of the felony or robbery charged against them in the indictment, 
the judges tnought that judgment, as for larceny, could not be given 
upon that indictment, but remanded the jmsoners to be tried upon 
another indictment. oufic, 2 PJanf, P, C. 784. 

In misdemeanors as well as in felonies, the averments of the otfence 
are divisible. Thus in an information for a libel, it was stated that 
the defendants comiMmi, printed, and pvhlkhed the libel; the proof 
extended only to the publication; but Lord Ellenborough hold this 
to be sufScient. Hunt's case, 2 Camp. 58-1. So whore an indictment 
charges that the defendant did, and caased tv he dtme a certain act, 
as forged and caused to he, forged, it is sullicient to prove either one 
or the other. Per Lord Mansfield, Middlehursfs case, 1 Burr, 400, 
Pei‘ Lord>Blle^hnrnugh, Hunts rase,'! Campb, 685. Upon an in¬ 
dictment for obtaining money u^jder false pretences, it is not neces¬ 
sary to prove the whole of the pretence charged, proof of part of 
the pretence, and that the money was obtained % such part, is sufS- 
cient. Hill's case. Buss. (Sj* 72//. 190. 8o upon an indictment for 
peiju^, it is sufficient if any one of the assignments of perjury be 
proyea. Bhades's case, 2 Bagm. 886. So on an indictment for con¬ 
spiring to prevent workmen from continuing to work, it is sufficient 
to prove a conwiiracy, to prevent one workman from'working. Baker- 
dike's case, 1 M, .S' Boh. 179. 

With regard to the extent of the property as to which the offence 
has been committed, the averments in the indictment are divisible. 
Whatever quantity of articles may be stated in an iriHictment for 
larceny to nave been stolen, the prisoner may be convicted, if any 
one of those articles be proved to have been feloniously taken away 
by him. Where the prisoner was indicted undapr the 7 Geo. 3, c, 30, 
for that he, being a post boy and rider employed in tiie business of 
the post office, feloniously stole and took from a letter a bank post 
bill, a bill of exchange for 1007., a bill of exchange for 407., and a 
promissory note for 207., and it was not proved that the letter con¬ 
tained a bill of exchange for 1007.; the prisoner lieing convicted, it 
wiw held by. the judges, that the statement in the indictment not 
being descriptive of the letter, but of the offence, the conviction 
was righL EUim's case, Muss, By. 188. In the same manner 
upon an indictment for extortion, alleging that the defendant 
extorted^ twenty shillings, it is sufficient to prove that he extorted 
one shilling. Per Holt, J., 1 Lord Baym, 149. So upon an indict¬ 
ment on the 9 Ann. o. 14, s. 5, for winning more than 107. at pno 
sitting, Lord Ellenborough held that the defendant might be con¬ 
victed of winning a less sum than that stated in the indiotment, 
though it would nave been otherwise if the prosecutor had averred 
that the defendant had won hills of exchange of a specified amount. 
flt'TTs case, 1 Starh. JV, jP.* 339. Where in an indictment for em¬ 
bezzling, it 'was averred that the prisoner had embezzled ^vero, to 
wit, two hanh not^ for one pound each, and one bank note for two 
pounds, and the evidence was that he had embezzled one pound note 
onW, this WM held sufficient. Carson's case, Russ. ^ By. 303. 

<» an indictment charging several persons with an offence, anyone 
of Uiem may be oontioted. But they eannot be found guilty separately 
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of separate parts of the charge. Whore A. & B. were indicted under 
the statute of Anne for stealing in a dwelling-house to the value of 
C/. 10*., and the juryifound A. guilty as to part of thh articles of the 
value of 6/., and B. guilty os to the residue, the judges held, th^t 
judgment could not be given against both; but that, on a pardon or 
mdh prosequi as to B., it might be given against A. Hempstead's 
casey Muss, My, 344. 

Divisible averments-—intent.’] Where the intent of the prisoner 
furnishes one of the ingredients in the offence, and several intents 
are laid in the indictment, each of which, together vdth the act done, 
constitutes an offence, it is suilieient to prove one intent only. Thus 
on an indictment charging the defendant with having published a 
libel of*aud oonceming certain, magistrates, with intent to defame 
those magistrates, ana also with a malicious intent 'to bring the 
administration of justice into eemtempt; Bayley, J., informed the 
jurjs that if they wore of opinion that the aefendant had published 
the libel wdth either of those intentions, they ought to find him 
guilty. Means's case, 3 Stark. K.J?. 35. So where the indictment 
charged the prisoner with having assaulted a fem^e child, with 
intent to abuse and carnally to know her, and the jury found that 
the prisoner assaulted the child with intent to abuse her, but nega¬ 
tived the intention carnally to know her, Holroyd, J.,. held, that 
the averment of intention was divisible, and tlie prisoner received 
sentence of imprisonment for twelve montiis. Dawson's ease, 3 Stark. 
N. M. 112. Where an intent is unnecessarily introduced in an 
indictment, it may bo rejected. Jones's case, 2 M. ^ Ad, 611. 

Deseriqdive avennents—the property stolen or injured.] Where a 

S ersun or a thing necessary to be mentioned in an indictment, is 
escribed with cu'cumstanees of greater particularity than is re<j[ui- 
sito, yet those oiroumstances must be proved, subject to the power 
o6 amendment no’wjgiven by the 14 & 15 Viet. c. 100, otherwise it 
would not appear that the person or thing is the same as that 
described in the indictment. 

The prisoner, before the passing of the 14 & 15 Viet. c. 100, was 
indiotca for stealing four live tame turkeys. It appeared that he 
stole them alive in the county of Cambridge, killed them there, and 
carried them iut<f Hertfordshire, where he was* tried. The judges 
held that the word live iu-the description, ooidd not be rejected os 
surplusage, and that as the prisoner had not the turkeys in a live 
state in Herti'ordshire, the charge as laid was not proved, and that 
^e conviction was wrong. And Holroyd, J., observed, that an 
indictment for stealing a dead animal, should state that it was dead; 
% upon a general statement, that a party stele the animal, it is to be 
intended that he stole it olive. Mdtoards'e case, Muss, 4' My^ 497.^ 
The following oases have occurred of variances in the description 
of the animals. On an indictment upon the 15 Geo. 2, o. 34, which 
mentioned both cows and heifers, it was held that a beast two years 
and a-half old, which had never had a calf, was wrongly described 
as a cow. Cook's case, 2 East, P. C. 616; 1 Leach, 105. The pri¬ 
soner being indicted under the 9 Geo. 1, o. 22, fbr killing ‘‘ certain 
cattle, to wit, one mare ; ” the evidence was, that the animal was a 
odt, hut of which sex did not appear; the prisoner being convicted, 
the judges, on a case reserved, were of opinion that the words, ** a 
eert^ mare,” though under a videlicet, were not surplusage, and 
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that the animal proved to have been killed, being, a colt generally 
vdthout specifying its sex, was not sufficient to support a charge of 
killing a mare. Chalkley’s case, Jtuss. 258. But where a 

^atute mentions only the grown animal, the young is included, and 
it is no variance to describe the young animal as if it had been the 
grown animal. Thus, upon an indictment on the 2 & 3 Ed. 6, which 
men’tioned the words “ horses, geldings, and mares,” it was held, 
that foals and fillies were included in those words, and that evidence 
of stealing a mare filly, supported an indictment fur stealing a mare. 
Welland’s case, Mass. *S' Jiy. 4S)4. Kow upon any objection being 
taken on the point of variance between the proof on the trial, and the 
allegation in the indictment of “ the name or description of any 
matter or thing whatsoever therein named or described,” if the court 
“ shall consider such variance not material to the merits of l4ie case, 
and that thb defendant cannot be prejudiced thereby in his defence 
on such merits,” they may order *“ such indictment to bo amended 
according to the proof,” 11 & 15 Viet. c. 100, s. p, 107. 

Descriptire arerments—the najj^pof the prosecutor or party injured.] 
The name, both Christian and surname, of the p(?rsou in whom the 
property is vested, which has been shjlen, &e., or upon whom the 
ofience is charged to have been committed, is matter of description, 
and must be proved as laid. But if the name of the prosecutor be 
that by which he is usually called and known, it is sufficient. The 
prisoner was tried for stealing the goods of Mary Johnson. Tlie pro¬ 
secutrix stated, that her original name was Mary Davis, but that she 
liad been called and known by the name of Johnson for the last five 
years, and that she had not taken the name of Johnson for concealment 
or fraud; the judges were clearly of opinion that the time the pro¬ 
secutrix had been known by the name of Johnson, warranted her 
hi-ing so called in the indictment, and that the conviction w'as right. 
Norton’s ease, liuss. Ity. 510. Bo in a late case, whore the juisonor 
was indicted for stealing the goods of Itiehard Pratt, and it appealed 
that his name was Richard .tcrennah Pratt, but he was equally well 
known by the name of Richard Pratt, it was ruled that the indict¬ 
ment was sustained. Anon. G C. P. 408; set? also Berriman’s 
case, 5 V, P. 601. Whore in an indictment a boy was called D., 
and he stuted that his right name was D., but that most persons who 
knew him called h^m 1\, and that his mother*had married two 
husbands, the first named JE*. and the second D., and that he was told 
bv his mother that be was the son of the latter, and that she used 
always to call him D, Williams, J., after consulting Aldorson, B,, 
held that the evidence that tlie boy’s mother had always called him 
D, must be taken to be conclusive as to his name, and that therefore 
he was rightfy described in the indictment. Williams’s case, 7 C. 
^ P, 298. t>iM)n an indictment for the murder of a bastard ohild, 
described in the indictment as “ George Lakeman Clark,” it appeared 
it had been christened “ George Lakeman,” being the names of its 
reputed fiither; that it was called George Lakeman, and not by 
nny other name known to the witnesses; and thot the mother called 
it George Lakeman. There was no evidence that it had obtained, or 
was called by, its lifother's name of Clark. The judges held, that as 
diis child had not olltaiued his mother’s name by reputation, he was 
improperly called Chrk in the indictment, and as there was nothing 
but the name to identify him in the iudiotment, the conviction could 
not be 8U0orted. Clark’s cascf Russ, ^ Ry, 358. When an unmar* 
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ried woman was* robbed, and after the oficnco committed, but before- 
the bill was presen^^to the grand jury, she married, and the in¬ 
dictment described IPI by her maiden name, tltis was held to be 
sufficient. Turner's cnscy 1 Leachj 530. Although where there ate 
father and sou of the same name, and that name is stated without 
any addition, it shall be primd facie intended to signify the fa||ier, 
If'ifson V. Stubs, Hob. 330; Sweet ing v. Fowler, 1 Stark. 100; yet 
on an indictment containing the name without addition, it may bo 
proved that either the father or son was the party intended. Thus 
on an indictment for an assault upon Elizabeth Edwards, it appeared 
that there were tw'o of that name, mother and daughter, and that in 
fact the assault had been made on the daughter; the defendant being 
convicted, the conviction was held good. Peace's case, 3 7i. «.V A. oSO. 
So where an indictment laid the property of a house in, J. J., it was 
held by Parke, J., to be supported by proof of property in Joshua 
Jennings the younger. Hodgson's case, 1 Lew. C. V. 230, S. P. 
Per polio ml, It,, PlamVs case Ih. 

Any variance between the proof of the name of the pi*bsecutor or 
of the party injured, and the statement of the same in the indictment, 
may now be amended, under the 15 15 Viet. c. 100, if the court 

“ shall consider such variance not material to the merits of the case, 
and that the defendant cannot be prejudiced in his defence on such 
merits.” Repost, p. 107. 

An indictment is good, stating that the prisoner stole or received 
the goods of a person to the Jurors unknown ; but in case the owner 
of the goods be really known, an indictment alleging the goods to bo 
the prop ‘Tty of a person unknown, would be imi>roper, and the 
prisoner must be discharged of that indictment, and tried upon a 
new one for stealing the goods of the owner by name. 2 Hale, P. C, 
621. Where the proi)erty was laid in one count as belonging to 
certain persons named, and in another as belonging to persons 
iinknown, and the prosecutor failed to prove the Christian names of 
the persons mentioned in the first count; it was held by Itiohards, 
C. B., that he could not resort to the second count; and the prisoner 
■was acquitted, llobinson's case, Holt, N. P. (\ 595. An indictment 
against the pi’isoner as ticcessary before the fact to a larceny, charged 
that a certain person to the jurors unknown, feloniously stole, &c., 
and that the prisoner incited -the said person unknown to commit 
the said felony. The grand jury had found the bill upon the evidence 
of one Charles lies, who confessed that ho had stolen the property, 
and it Avas proposed to call him to establish the guilt of the prisoner, 
but Le Blanc, J., interposed and directed an acquittal, lie said he 
considered the indictment wrong, in stating that the property had 
been stolen by a person unknown, and asked how the Avituess, who 
was the principal felon, could be alleged to be unknown to the jurors 
when they had him before them, and his name aauis written on the 
back of the bill. TPalker's case, 3 Cumpb. 264; see also JUick's case, 
4 (J. P. 377.* But where an indictment stated that a certain 
person ,to the jurors unknown, burglariously entered the house of 
H. "W., and stole a silver cream jug, &c., Avhioh the prisoner felo¬ 
niously received, and it appeai-ed tliat amongst the records of indict¬ 
ments returned by the same grand jiiry, there was one charging 
Henry Moreton, as principal in the burglary, and the prisoner as 
accessary in receiving the cream jiw; that H. W.’s house had been 
entered only onoo, and that she bad lost only one cream jug, and that 
sHI had preferred two indictments; it was held by the judges, that 
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the prisoner -was properly convicted, the finding of tlw grand jury on 
the bill, imputing the principal felony to H. being no objection 
to the other indictment. Bush's case, Jiusmjp JSt/, 372. See also 
(his 2 )ar's case, 31. C. C. }i. 101. 

It is not necessary that^here should be any addition to the name 
of‘gi|p>seoutor or prosecutrix in an indictment; all tlie law requires 
upOT*lhis subject, is certainty to a common intent. iVr cur. SulVs 
case, 2 Leach, 8G2. The prisoner was indicted fbefore the & 40 
Geo. 3, 0. 77, the act of union) for stealing the goods of James 
Hamilton, Esq., commonly called Earl of Clanbrassil, in the kingdom 
of Ireland ; and it appeared that he was an Irish fjcer. The judges 
were of opinion, that “James Hamilton, Esq.,” was a sutiicient 
description of the person and degree of the prosecutor, and that the 
subsequent Afords, “ commonly called Earl of Clanbrassil, in the 
kingdom of Ireland,” might be rejected as surplusage. But they 
conceived that the more correct and perfect mode of describing the 
person of the prosecutor would liave been, “ James Hamilton, Esq., 
Earl of Clanbrassil, in the kingdom of Ireland,” and as that more 
perfect description appeared upon the face of the indictment, by con¬ 
sidering the intervening words, “ commonly called,” as surplusage, 
they thought that the indictment was good. Graham's case, 2 Leach, 
547; 1 ^tark V, P. 20G. So where the prisoner was indicted for 
stealing the goods of A. W. Gother, Esq., Burrough, J., held that 
the addition of esquire to the name of the person in whom the pro¬ 
perty is laid, is mere surplusage and immaterial. Ogilru's case, 
2 C. 4' P- 230. Where a person has a name of dignity, he ought to 
be described by that name; and as it forms part of the name Itself, 
and is not an addition mel•ely^it must be proved as laid. Archb. 
C. L, 26, "ith ed.; 2 Jiiiss. 708 {n), fclee Erok'a case, jmst, p. 107. 

Descriptive averments — the. name of the prosecutor or party injured 
—rule of idem «o««rts.] Where a name which is material to state, is 
wrongly spelled, yet if it he idem sonans with that proved, it is suffi¬ 
cient. Thus where the name in the indictment was John Whymard, 
and it appeared that the real name was Winyard, but that it u’as pro¬ 
nounced the variance was held to be immaterial. Foster's 

case, Russ. 4' Ry» 412. So Segruve for ISeagrave, WiUiams v. Ogle, 2 
Str. 889. Benedetto for Bcniditta, Abithol v. Beniditto, 2 Taunt. 401, 

Descriptive averments—the natnes of third persons mentioned in 
ike indictment.'] . Before the passing of the 14 & 15 Viet. c. 100, not 
only must the names descriptive of the prosecutor or party sustaining 
the injury have been striofily proved, but where the name of a third 
person was introduced into the indictment, as descrintive of some 
person or thing, that name also must have been proved as laid. On 
an indictment upon the black act, for maliciously shooting A. 
^ndon, in the dwelling-honse of James Brewer and John Sandy, it 
appearing ip evidence that it was in the dwelling-honSe of John Brewer 
and James Sandv, the court said, that as the prosecutor had thought 
proper to state tne names of the owners of tlie house where the lact 
was charged to have been committed, it was a fatal variance. The 
statute says, “ Who shall malioiouslv shoot at any person, in any 
dwelling'house or other place,” and toe prosecutor having averred 
that it was in the house of James Brewer and John Sandy, was 
bouud to jprove it as £t was laid. Durore's case, 1 Leach, 352: 1 
P. V. 45. So whore the indictment was for breaking, &o., Hb 
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liouse of J. Davis, with intent to steal the goods of J. Wakelin, ia 
the said house being, a^d there was no such person in the house, but 
J. W. was put by luiilpke for J. 1)., the prisoner was held entitled 
to an acquittal, and it was ruled that the words “ J. W.” coidd not 
»be rejected as surplusage, since they wereileusiblu and material, it 
being material to lay truly the property in the goods, without 
words the description of the offence being incomplete. Jmks's^ 

2 East, 1*. a ol4. 

Descriptive averments—capacity in whuJi the ojfenee is committed.'^ 
"Where a party is charged with having committed the oflence in two 
capacities, it would seem that proof of his employment in either is 
sutheient. Whore a iiarty was indicted in the first and third counts, 
as “ a person employed in sorting and charging letters in the post- 
ofiice,” and it ajipeared that he was only a sorter and not a charger 
of letters, the judges were inclined to think that he might have been 
convicted on these counts by a special finding, that he was a sorter 
only. Shaw's case, 2 East, 1\ C, d80; see post, tit.J^osf-ofae. 

Descriptive averments—the 7Hode (fcommUting offettces.'] In general 
the descriptive averments of the tnoih in which an offence has been 
committed, do not require to bo strictly proved, if, in substance, the 
evidence supports the allegation. Thus, in murder, it is always suffi¬ 
cient, if the mode of death proved agree in substance with that charged. 

1 Rms. 460; 1 East, 1\ t\ 341. , 

Where the prisoner was indicted for administering to one H. M. G., 
a single woman, divers large quantities of a certain shrub called 
savin, with intent to procure the mibcarriuge of the said II. M. G.; and 
it appeared that the prisoner had prepared the medicine by pouring 
boiling w'ater over the leaves of a shrub, a process which the medical 
witnesses stated was an infusion, and not a decoction, Lawrence, J., 
overruled an objection taken on this ground. Ue said that infusion 
an'd decoction were ejasdem generis, and that the question was, whether 
the prisoner administered any mutter or thing with intent to procure 
abortion. Anon. 3 Camph. 74. And see p.:st, Maliciom Injuries, 
and Murder, 

So also with regard to the person hy whom the offence is committed, 
it is sufficient to charge him with that which is the legal effect of the 
act which he has committed. Therefore, where aft indictment charges 
that A. gave the mortal stroke, and that 11. and C. were present aiding 
and abetting, if it appeared in evidence that B. was the person who 
gave the stroke, and that A. and C. were present aiding and abetting, 
they majr all be found guilty of murder or manslaughter, at common 
law, as circumstances may vary the case. The identity of the person 
supposed to have given the stroke, is but a circumstance, and in this 
case a very immaterial one,—^the stroke of onft being in ooimideration 
of law the stroke of all. The person giving the stroke is no more 
than the hand or instrument by which the others strike. Foder, 351; 
1 Male, P. a 437, 463; 2 Id. 344, 345. 

Descriptive averments—^what are mt tnaterial.’] The general role 
with regard to immaterial averment has been thus stated. If an 
averment may be entirely ommitted without affecting the charge 
against the prisoner, and vrithout detriment to the indictment, it 

S I be oeifsidered as surplusage, and may be disregarded m evidence. 
Ul, Ev,, 506, 1 vol. dth ed. Therefore, where the name of a person 
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or a place is unneoessaril;^ introduced, it need not be proved. Thus 
where the prisoner was indicted for robbing pother in a fieW near 
the highway, and the jury found that he waiwilty of robbing, but 
not n^r the highway, the variance was h^d to be immaterial. 
W%rdl d8 case^ 2 £astf Pt^C, 785; vide anUy p. 102, 

mil^nents as to Although, before the passing of the 14 & 

16 Viet. c. 100, an indictment not alleging any time at which the 
ofienoe was committed, was bad, JTan'k. 1*. C. o. 2, c. 25, yet it was 
not necessary t(r prove the time as laid, unless that particular time 
was material. PhiU. Pv. 514, 1 vol. \)th ed. Thus eveil in treason, 
if the overt acts were laid on one certain day, evidence of them 
that day was admissible. Totcideifs case, Foster, 8. So on an in¬ 
dictment for^ a misdemeanor, containing several counts, alleging 
several misdemeanors of the same,kind on the same day, the pro¬ 
secutor might give evidence of such misdemeanors on different days. 
Xecy’s case, 2 Stark. X. P. 458, And now, by the 24th sec. of the 
14 & 15 Viet. 0 .100, it is enacted, “ that no indictment for any offenoo 
shall be held iusufheient for want of the averment of any matter un¬ 
necessary to be proved, &c., nor for omitting to state the time at 
which tno offence was committed in any case where time is not of 
the essence of tlie offence, nor for stating the time imperfectly, nor 
for stating the offence to have been committed on a day subsequent 
to the finding of the indictment, or on an impossible day, or on a 
day tha^ never happened.” 

Where, however, time is of the essence of the offence, as in burglary 
or the like, the offence must be proved to have been committed in the 
night time, although the day on which the offence is charged to liave 
been committed is immaterial. So where a time is limited for pre¬ 
ferring an indictment, the time laid should appear to be within tlio 
time so limited. Protm's case, M, M, 160. 

Averments a« to place.'] In general, on the trial of offences which 
are not local in their nature, it is sufficient to prove that the offence 
was committed in the county in which it is laid to have been com¬ 
mitted, and a mistake in the particular place in which an offence is 
laid, will not be material. Hatch, P. C. h. 2, c. 25, s. 84; Phill. Er. 
616, 1 vol. 9fA ed.: 2 Jims, hy Greaves, 800. Now, by the 23rd sec. of 
14 & 15 Viet. c. 100, .it is enacted that “ it shall not be necessary to 
state any venue in the body of any indictment; but the country, city, or 
other jurisdiction named m the margin thereof, shall be taken to be 
the venue for all the facts stated m the body of such indiotment: 
provided that in cases where local description is, or hereafter shall be 
required, such description shall be given in the body of the indict¬ 
ment; and provided also, that where an indictment for an otfenfie 
committed in the county of any city or town corporate, shall be pre¬ 
ferred at the assizes of fbe adjoining county, suen county of the city 
or town shalj be deemed the venue, and may either be stated in the 
margin of the indictment, with dr without the name of the county in 
whim the offender is to be ^ied, or be stated in the body of the in¬ 
dictment hy wav of venue.” And by section 24, no indiotment for 
any offence shall be held iusnfiicient “ for want of a proper perfect 
venue.” 

' In some particular cases it is necessary to prove the parish or place 
named in the indictment. Thus as in an indictment against a par; ' 
for not repairing a higl^ey, the situation of the highway within ' 
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parish is a material ayerment, see 2 Stark. C, P. 093 («), it must be 
proved as laid. So if the statute upon which tho indictment is framed, 
^^vcs the penalty t#‘the poor of the parish in which the ohenee was 
committed, the otfenoe must be proved to have been committed intho 
parish stated in tho indictment. Arcklt;*C\ P. 97, Mth ed, ; ^Atuss. 
by (SrvareH K9(); Olnssajf's msc, 4 Ji. *!|)’ -1. 010. 

So where the oftence is in its nature local, the* name of ti^^Trish 
or place must be correctly stated in tho indictment, and proved as 
laid, as for instance, on an indictment for stealing in the dwelling- 
house, &c., for burglary, for forcible entry, or the'like. 

Whore an injury is partly local and partly transitory, and a precise 
'local description is given, the local description becomes descriptive of 
the transitory injury, and'should be proved as laid. 3 Stark. P2v. 1571, 
vitiny (Yattayds casr, Salk. .385; 2 Hush, 717. So \\shcro the name 
of a place is mentioned, not as jnatter of venue, but of hxjal descrip¬ 
tion, it should be proved as laid, although it need not have been 
stated. Thus where an indictment (under the repealed stat. 57 Oeo. 
3, 0 . 99) charged the defendant witli being found armed, with intent 
to destroy game in a certain wpod called the Old Walk, in the 
occupation of J. J., and it appeared in evidence that the wood had 
always been called the Ixmg Walk, and never the Old Walk, tho 
judges held tho variance fatal. Otrrids case 1 3/w. C. (\ IIS. 

If a i>lace mentioned in pleading be stated as part of the description 
of a written instrument, or is to be proved by matter of record, any 
the slightest variance between the place as stated and that apiicaring 
from the written instrument or record when produced, was formerly 
fatal; see Pitt v. O'rceu, 9 Hast, 188 ; Paul v. Coart, 4: Taunt. 799 ; 
Onodtitley. IValker, Id. 7()1 ; ^foryany. Hdwards, iS Taunt. 394; 
(inodtitle y. Stantantnan, 2 Camph. 214; Archh, Cr. P, 98, 9//< ed. 
Uut now any such variance between the statement in the indiet- 
ment and tho evidence ollcred in proof thereof not material to tho 
merits of the case, may be amended at the trial; 9 (Jco. iv. c. 15 ; 
l4 & 15 Viet, c. 199 8. 1 ; see post, p. 107. • 

Avermioits as to rnlue.'] In general, it is not necessary to prove the 
value of the property stolen or injured to l>e the same as that laid in 
the indictment, though formerly the distinction between grand and 
petty larceny dcjpended upon the value of the property stolen ; yet as 
that distinction is now abolished by tho 7 & 8 tleo. 4. c. 28, theValuo 
lias become immaterial, except iii those cases where by statute the 
stealing of property to a certain value enhances the punishment, as by 
the 7 & 8 Geo. 4. c. 29, s. 12, stealing in any dwelling-house, any 
chattel, &c., to the value of live pounds. So the value is material iu 
an indictment on the stat. 5 & 6 Viet. o. 122, s. 32, against a bankrupt 
for removing, oonoealing, or embezzling any part of his estate to the 
value of 19^. or upwards. On an indictment against a bankrupt under 
the former statute, it was held that tlie value being essential to con¬ 
stitute an otfenoe, and being ascribed to many articles collectively, 
the offence must be made out as to every one of those articles, for the 
grand jury had only ascribed that value to all the articles collectively. 
Forsyth’s case, Jtass. & Ity. 274. 

Tlie 14 & 15 Vic. o. 199, s. 24, expressly enacts, “that no indict¬ 
ment for any otfence shall be held insumeient, for want of the statement 
of the value or price of any matter or thing, in the amount of damage, 
’njury, or spoil, in any case where the value or price or the amount of 
ams^e, iiyury, or spoil, is not of the essence of the o&noe.*’ 
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Amendment of variancea in aetting out written documenta.'] By the 
9 Geo. 4, 0 . 15/E. & I., after reciting that ** great expense k often 
incurred, and delay or failure of justice takes place at trials, by reason 
of ■variances between writings produced in evidence, and the recital 
or forth thereof ui>on the record on which the trial is had, in 

ina|[[B|not material to the merits of the case, and such record cannot 
no^^SImy case be amended at the trial, and in some cases cannot bo 
amended at any time,” it is enacted, “ that it shall and may be lawful 
for every court of record holding plea in civil actions, any judge 
sitting at nisi prius, and any court of oyer and terminer and general 
gaol delivery in England, Wales, the town of Berw'ick-upon-Twced, ‘ 
and Ireland, if such court or judge shall see lit so to do, tef cause the 
record on which any trial may be pending before any such judge or 
court in any civil action, or m any tmlietinent or information for any 
miiidvnmtnor^ when any variance shajll appear between any matter in 
writing or in print produced in evidence, and the recital or setting 
forth thereof upon the record whereon the trial is pending, to be forth¬ 
with amended iu>such particular by some officer of the court, on pay¬ 
ment of such costs (if any) to lh(^other party as such court or judge 
shall think reasonable ; and thereupon the trial shall proceed os if no 
such variance had appeared; and in case such trial shall he had at 
nisi prius, the order for the amendment shall bo endorsed on the 
postea, and returned together with the record, and therexipon the 
papers, rolls, and other records of the court from which such record 
issued, shall be amended accordingly.” 

In what cases allowed,} It will be seen that the above act docs not 
extend to felonies, and that its powers in criminal cases are limited to 
courts of oyer aud terminer and general gaol delivery. This statute 
has been lield to apjdy only to cases in which a ^vTitten instrument is 
professed to be set t>ut, Ryder v. Malhon, !$ C. &, P. o94; and to mere 
verbal alterations, and not to omissions which alter the eliect of the part 
set ovit* Rutherford v, Evans, 4 (J, P. 79. In Jelf v. Oriel, 4 (’. tJj* 
P. 22, Lord Tenterden, C. J., refused an amendment, on the ground 
that no variance would have occurred, had common care been taken 
in setting forth the instrument; but as Mr. Phillips remarks, “ that 
to prevent the failure of justice through such carelessness or ignorance, 
was one of the objects of the legislature in passing the act.” 1 Phill, 
Ev. ol7, 9fA ed. ft* has been held in two cases of perjury, that 
amendments under this statute should be made very sparingly in 
criminal cases. See Cook's ease, 7 C\ ^ P. 559 ; and Ilewin's ease, 0 
C. ^ P. 786; also Christian's ease, 1 Car. M. 388; post, tU: 
Perjury, 

11 f 12 Viet. c. 40, s. 4.] By the 11 & 12 Yiot. c. 46, s. 4, tlie 
provisions of the 9 Geo. 4. c. 15, which, as wc have seen, applied to 
misdemeanors only, are extended to all other criminal cases the 
subject of anjndiotmonbor information, that section enacting “ that 
it ^all and may be lawful fo> any court of oyer or terminer and 
general gaol delivery, if such court shall see fit so to do, to cause 
indictment or information for any ofience whatever, when any 
variance or variances shall appear between any matter in writing or 
in print produced in evidence, and the recital or setting forth 
thereof in the indictiUent in information whereon the trial is pending, 
to be forthwith amended in such particular or particulars bysou^ 
officer of the court, and (tfter suffi amendment the trial shall proceed 
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in tlie same manner i« all respects, both with regard to the liability 
of witnesses to bo indicted for perjury and otherwise, as if no such 
variance or variances had appeared.” 

14 Sc 15 Vid. c. 100 s. 1.] By the 14 & 16 Tiet. c. 1^^. 1, 
after reciting that “offenders frequently escape conviction^^pheir 
trials by reason of the technical strictness of criminal proceeMgs in 
matters not material to the merits of the case, and that such technical 
strictures may safely be relaxed in many instances so as to insure the 
punishment of the guilty, without depriving the accused of any just 
means of defence, and that a failure of justice often takes place on 
the trial of persons charged icith fvhmy and misdemeanor, by reason 
of variances betw'oen the statement in the indictment on which the 
trial is bad and the proof of names, dates, matters, and circumstances 
therein mentioned not material to the merits of the ease, and by the 
mis-btatcinent whereof the jierson on trial cannot have been prejudiced 
in his defence,” it is enacted that “ whenever on the trial of any 
indictment for any felony or misdemeanor there Shall appear to be 
any variance between the statement in such indictment and the 
evidence offered in proof thereof, in the name of any county, riding, 
division, city, borough, town cor{)orate, parish, township, or place 
mentioned or described in any such iudictment, or in the name or 
description of any person or jiersons or body politic or corporate, 
therein stated or alleged to be the owner or owners of any property, 
real or personal, whicli shall form the subject of any offence charged 
thoreiu, or in the name or description of any person or persons, body 
politic or corporate, therein stated or alleged to be injured or damaged, 
or intended to be injured or damiiged by the commission off such 
offence, or in the Christian name and surname, or both Christian 
name and surname or other description whatsoever or of any persons 
whomsoever therein named or described, or in the name or descrip¬ 
tion of any matter or thing whatsoever therein named or described, 
or in the ownership of any property named or described therein, it 
shall be lawful for the court before which the trial shall be had, if it 
shall consider such variance not material- to the merits, to order such 
indictment to be amended, according to the proof, by some officer of 
the court or other person, both in that part of the iadiotment wherein 
such variance occurs, and in every other pa^t of the indictment 
which it may become necessary to amend, on *Saoh terms as to post¬ 
poning the trial to be had before the same or another jury, as such 
courtishall think reasonable; and after such amendment the trial 
shall proceed whenever the same shall be proceeded witli, in the 
same manner in all respects, and with the same consoquenoes, both 
with respect to the liability of witnesses to be indictea for perjury 
and otherwise, as if no such variance had oocurred.” 

In Frost's case, 1 Dears, C. C. Ji. 427 ; S, C., 24 X. J. M. C. 61, the 
prisoners were charged in an indictment with having by night in 
pursuit of game entered the lands of George William Frederick 
Charles Duke of Cambridge; on the trial a witness proved that 
George William were two of the duke’s Christian names, and that he 
had others; no proof was given what they were. The prosecutor 
piwed an amendment of the indictment, by striking out the names 
“Irederiok Charles.” This the court refused, and left the case to 
the jury, whSrbeing satisfied os to the identity of the duke, convicted 
prisoners. On a case reserved, the Court of Criminal appeal 
quosned the conviction. Parke, B. said, “The court of quarter 
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Bessions have a power of amending given them«bv the statute 14 & 15 
Tiot. c. 100, B. 1; but they have a discretion, they are not bound to 
all^ an amendment. Having omitted to amend at the trial, they 
cannot amend now. If they had asked us whether they ought to 
hav^^ic so, it is clear that upon the evidence belbre thorn they 
wer^Bpfectly right in refusing to make tho amendment prayed for; 
but that they would have been equally wrong in refusing to amend, 
had the amendment a.sked for, been to strike out all the Christian 
names of tho Duke of Cambridge. Tho indictment described the 
duke as George William Frederick Charles Duke of Cambridge. 
According to the usual rule the prosecutor must prove all matter 
of description alleged, though it was not necessary to allege it. Tho 
proper course would have been for them to have found that tlio person 
mentioned was»a person who had the title of Duke of Cambridge, and 
to have omitted all the Christian names.” 
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WITNESSES. 


THE XfTlBEE EEtU-lSITE, ATTENDANCE, EEMENEEATION, AND PEO- 

TECTION OP AVITXESSES. 


The number of irituftiHes rctiulsito . . . • . . ]09 

Mode of cniiiiwlluif/ the nUcndtiiiee of tritnesses . . . 10') 

lit/ reeoyniznnce ........ 109 

Jii/fudtjnena . . , . . . . . . 110 

Jly hobeas rorjntfi (id testiyicfindum , . *. . ,112 

Cmtseijuences of nefflect to ohey siihpcvna . . . . 119 

Memunerntion of witnesnes . . . . . . .114 

WlfnrxH hound to nnswer without tender of expenses . . 117 

Protection of witnesses . . . . . . .117 

Attendiincc <f witnesses before Justices out of sessions . . 118 

Attendance, of witnesses hifore eourts murthd . . .118 


Attendance and expenses (f medical witnesses^ ifc.f on inquests lib 


The number of witnesses requisite.'] At common la'vf one witness 
was sulFicient in all cases (with the exc('i)tion of perjury), hoth before 
the grand jury and at the trial; 2 Jfawh. c. 40, s. 2 ; Post. 239. 

But by the statutes relating to high, treason (1 Ed. 0, c. 12, s. 22 ; 
5 & 0 Ed. 0, c. 11, s. 12; 7 & 8 Wm. .3, o. 3, s. 2), two witnesses are 
n chaired both before the grand jury and at the trial, to<khe same overt 
act, or one witness to ohe overt act, and another witness to another 
o%ert act of the same species of treason, unless the defendant shall 
willingly, wnthout violence, confess the same. But a collateral fact 
may be proved by one witness, Fast. 242 ; as tljat the defendant is a 
natural born subject. Vauyhan's case, 6 St. Tr. 29. Where the 
overt act alleged is the assassination of the kiu^, or any direct attempt 
againftt his Mfe or person one witness is sufficient, 39 & 40 Geo. 3, 
c. 93. In misprision of treason there must also be two witnesses 
unless the defendant confesses the offence, 1 Ed. 6, c. 12, s. 22. 

^ »So on an indictment for peijury two witnesses ore requisite. See 
post, tit. Perjury. 

But in all other cases one witness is sufficient, and a prisoner may 
be legally convicted on the uncorroborated testimony of an accom¬ 
plice, although the practice is to require his evidence to be confirmed. 
See post, tit. Admissibility of Aecomjdiees. 

Mod'C (f eompellhiy the attendance of vdtnesses — recognizance.] 
Tliero arc two modtis of compelling the attendance of witnesses; first 
by recognizance, secondly by sqbpoona. 

By the 11*& 12 Viet. c. 42, s. 20, the justice before whom the 
examination is taken has power in all oases, whether of felony or 
misdemeanor, to bind by recognizance the prosecutor and the wit- 
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nesses to appear and give evidence at the court at which the accused 
is to be triiM. The corresponding Irish Act is the 14 & 16 Viet. o. 9y, 
s. By 7 Geo. 4, c. 64, s. 3, the justice or iustices have similar 
powers to bind by recognizance where the oifenaer is charged with a 
misdemeanor, or suspicion thereof. By s. 4, coroners liave the like 
autlmpity, in oases ot murder or manslaughter, to bind by recogni¬ 
zance persons to prosecute or give evidence. 

If a witness, examined before a justice of the peace, refuses to b# 
bound over, he may be committed. 2 Hale, 1*. V. 284. See Auhtov'a 
ca&e, 7 Q. li. 169. But where the witness cannot lind sureties, the 
magistrate ought to take his own reognizanoo, and it would he illegal 
to commit the witness. Per Graham, It., liodmin iSam. Asx. 1827 ; 
2 Stark. Hv, 82, 2d cd. Per J^ord Denman in Ecaun v. Jtees, 12 
A. .$• E. 89. ,Where the witness was a married woman, and there¬ 
fore incapable of entering into a ropognizanee, it was held that the 
magistrate w'asjiistitied in committing her on her refusal to appear to 
give evidence, or to iind sureties for her appearance to give evidence. 
lieitmtt V. Tfafmi, 3 .V, <!<• S. 1. It has been held that infancy is 
no ground for discharging a forfeited recognizance to appear at the 
assizes to prosecute for felony. Ejt parte JHltiams, 13 Price, 070. 
Formerly, where a person had entered into a recognizance to prose¬ 
cute or give evidence, and did not apjwar, such recognizance was, os 
a matter of course, estreated ; but now, in such cases, by the 7 Geo. 4, 
c. 64, 8. 31, such recognizances are not to be estreated without the 
written order of the judge, &c., who shall have attended the court, 
who shall make an order touching the estreating or putting in process 
of such recognizance. 

Sahpa na.^ Where a witness has not been hound by recognizance 
to appear, he may be compelled to do so by nahpn na. This process is 
issued by the clerk of the peace at sessions, or by the clerk of assize 
at the assizes, or it may be issued out of the Crown Office. The latter 
is the most prudent course, as it affords the most facilities for obtain¬ 
ing an attachipent in case of a refusal to attend, and may be served 
out of the jurisdiction of an inferior courts 1 Chiftp, C. L. 698; 
2 Muss, bp Greaves, 946; Miup^s ease, 8 T. M, 585. By the 45 Geo. 3, 
c. 92, s. 3, the service of a sabpauu on a witness in any part of the 
United Kingdom, for his appearance on a criminal prosecution in any 
other part, shall be ds. effectual as if it had been in that part wdiere 
he is required to appear. Where there are writings or documents in 
Gte possession of a witness, which it is desired that he should produce 
on the trial, a clause of daces teruai, directing the witness to bring 
with him into court the documents in question, is added to the writ 
of suhpocm. If the documents are in tlie possession of the party or his 
attorney, a notice to produce must be given. Where the documents 
are in the possession of the prosecutor, and the prisoner is desirous of 
having theuk produced upon the trial, the safest mode of proceeding 
appears to be to serve the prosecutor with a suhpcsiia duces tecum, and 
not to rely on a notice to produce, since it may be a question whether 
a prosecutor is so far a party to the proceeding as to be effected by a 
notice to produce. 

The suhpniua duces tecum, is compulsory on the witness, and though 
it is a question for the decision of the presiding judge, whether the 
witness in court should produce the dbouments required, yet be ought 
to he prepared to produce them, if the judge be of that opinion. 
Amefff ■%, Long, 0 East, 473 ; M, v. Green way, 7 Q. M. 126. It is 
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no excuse for not producing a document, tbat it does not belong to 
the witness, provided it be in his possession. Cornea v. Dnlwk, Holt, 
JS. 1*. C. 239. But the court will excuse the production if the 
closuro would subject the party to a criminal charge or penat^. 
IVhitaher \. Izod, 2 Taunt. 115. Or involve a breach of professional 
couhdence if he be an attorney. Harris v. Hill, 3 Stark, N. P,,140. 
So neither a party nor his attorney will be compelled to produce his 
iitle deeds. Tickerinff v. Noyes, 1 li, C. 263 ; see post. And the 
possession of a steward is the possession of his employer. Lord Fal¬ 
mouth V. Moss, 11 Frive, 455. So a clerk in a public ofliee canuot be 
compelled to bring oilicial papers without the permission of the head 
of the olUce. Auslin v. Evans, 2 M. G. 430. 

"VVlu rc the production is excused, secondary evidence may be given 
of the deed. Marston v. Downes, ante, p. H. ^ 

A person supwnaed merely to produce a document, need not bo 
sworn; Terry v. Gibson, 1 A, iljf E, 4H ; and if sworn by mistake, is 
not liable to be cross-examined by the opposite party ; Hash v. Smyth, 
4 Tyrw. 675; 1 Cr., J/. iy It, 191. tSoe further, pfist. Examination 
of tVitnesses. ^ 

A defendant who has suffered judgmmit to go by default, is a com¬ 
petent witness to ])roduce a deed on behalf of another defendant. 
Colley V. Smith, 4 Hiny. New Cases, 2S5. 

The prosecutor ought not to include more than four persons in one 
suhpmiia. J)oe y, Andrews, Cowp. Nl5: 'Tidd. 855. 

A sub)MXjna requiring the party to attend a trial on the commission 
day extends to the whole assizes which, by fiction of law, are sup¬ 
posed to last but one day. Scholes v. Hinton, 10 31. ty JV. 15. 

If the i>arty whoso attendance is recjuired, be a married woman, 
the service should be upon her iHjrsoually. Goodwin v. IFesi, Cro. 
Car. 522; 2 Thill. Ev, 373, SHh ed. 

The witness must be ]>ersonally served, by leaving with him a copy 
of the sabpwna, or a ticket whicli contains tho substance of the writ. 
2 Thill. Ev. 373, 9fA e,d. ; 2 Ituss. by Greaves, 945 ; 1 Stark. Ev. 77, 
“2(1 ed.; Maddeson y. Shore, 5 3Iod. 355. Where a copy only is served, 
the original must be showu to the witness, w’hether he require it or 
not, otherwise he cannot be attached. IF %dsworth y. 3farshall, 3 Tyrw. 
228; 1 C. iy 31, 87. It must be served a reasonable time before the 
day of trial. Service upon a witness at two in the afternoon, in 
London, requiring him to attend the sittings at*Westminster, in the 
course of the same evening, has been held to be too short. Hammond 
V. Stewart, I Str. 510; 2 Tidd, 85(>, Wi ed. 

In order to provide for the appearance of i)er8on8 to answer in cases 
w^‘re warrants are not usually issued, and to give evidence in cri¬ 
minal prosecutions in every part of the United Kingdom, it is enacted 
by the 45 Geo. 3, o. 92, ss. 3 & 4, U. K. that the service of a writ of 
subjMjona in any one of the parts of the United Kingdom, shall be as 
ellectual to compel the appearance of any person to answer or give 
evidence in any criminal prosecution in any t)ther of the parts of the 
United Kingdom, as if the process had been served in that part where 
the person is required to Ajipear. And if the person required to 
attend dodi not appear, tho court out of which the process issued 
may transmit a oertitioate of the default, in the manner specified in 
tlie act; {ride post, 114) and the courts to which the oertifioate is 
transmitted may punish the person for Ids default, as if he had re¬ 
fused to appear to process issuing out of that court, provided it sppear 
that a reasonablejind sufficient sum of money to defray the expenses 
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of coming and attending to give evidence, and of returning, vras 
tendered to the jierson making default, at the time when the subjpooua 
was served upon him. 

• In a criminal case a person who is present in court, when called as 
a witness, is bound to be sworn and to give his evidence, although ho 
has not been subpeenaed. An indictment for stopping up a way is a 
criminal case for this purpose. Per Littlcdale, iSndlers 4 V, 

P. 218. So a witness being sworn, and having in court a dooi^» 
ment in his possession, is bound to produce it if required, though he 
have not received any notice to produce, nor been served with a 
suhptvna duces tecum, Dtvycrw (.'u/Iius, 7 Exvh, R, 639, .S'. ('.21 
L. J, Ex. 22o. 

Mmh of co^inpelUnf/ the attendunee of irituesses—sidtjiarua far pri^ 
sower.] In cases of ’misdemeanor, tjie delendant at common law was 
entitled to a writ of subpojna, but it was otherwise in capital eases, 
in which the party was compelled to obtain a special order of the 
court. 4 Blue,rCam. 3.VJ. If the attendance of the witness was 
procured he was not allowed |jjf be sworn. But by the 7 Wm. 3, c. 3, 
s. 7, all persons indicted for hi"h treason, whereby corruption of 
blood may ensue, shall have the like process of the court w’here they 
shall be tried, to compel their witnesses to apjtear for them, as is 
usually granted to compel witnesses to appear against them. And 
by the 1 Anne, st. 1, c. 9, all witnesses on behalf of a jui.soucr, for 
treason or felony, shall be sworn in the same manner as witnesses for 
the crown, and be liable to all the penalties of peijury. Sinec that 
statute the process of subpoena is allowed to prisoners in cases of 
felony. 2 Uutrh. P. C. c. 46, s. 172. A witness who refuses, after 
having been subpmnaed to attend, to give evidence fur a prisoner, is 
liable to an attachment in the same manner us if subiKcnaed for the 
prosecution. 1 Slarf.’ Eo, HO, '2d ed. 

Mode, uf compel!im/ the attendunee of tcitnesS(H—haheas carpus ad 
iesti/icundum.'^ Whore a person required as a witness is in custody, 
or under the duress of some third person, as a sailor on hoard of a 
ship of war, so as to prevent his attendance, the mode of compelling 
is hi) issue a habeas eorpns ad iesHjieaudum. For this purpose ajipli- 
cation must be made to the court before which the prisoner is to bo 
tried, or to a judge'; upon au affidavit, stating that the party is a 
material wltnes.s, and willing to attend. It. v. Jlmldam, Coup. 672; 
2 Phill, Et\ 374, idh ed,; 1 HtnrJi. Ev. SO, '2d ed. The court will 
then, if they think tit, make a rule, or the judge will grant his fiat 
for a writ of habeas corpus, liurhuye's ease, 3 Burr. 1440 ; 2 Phi/l. 
Ev. 370, 9(A ed. ; which is then sued out signed and sealed. TuMs 
Prae. 809. 

Formerly, it was doubted whether persons in custody could bo 
brought up as witnesses by writ of halmas corpus^ to give evidence 
before any other courts than those at W'^ostminster; but by the 
43 Geo. 3, c. 140, a judge of th^ King’s Bench or Commons Fleas, 
or a baron of the E.vohcquer, may, at his discretion, aiiprd a writ 
of hidteas corpus ad tesfi/tcandum, for bringing any prisoner detained 
in any gaol in England before a court martial, or before com> 
missioners of bankruptcy, commissioners for auditing the public 
accosts, or other commissioners, acting by virtue of any royal com¬ 
mission or w'arrant. ■ * 

the 44 Geo. 3, c. 102, U. K. the judges of tlje King’s Bench, 
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or Common Fleas, or barons of the Exchequer in England or Ireland, 
or the justices of oyer and terminer, or gaol delivery, (being such 
judge or baron) have power to award writs of habeas corpus, for 
bringing prisoners, detained in gaol, before such courts, or any 
sitting at nisi jtrius, or before any court of record in the said ports of 
tlie said United Kingdom, to be there examined as witnesses, and to 
testify the truth before such courts, or before imy grand, petit, or 
<sothcr jury, in any cause or matter, civil or criminal, which shall bo^ 
depending, or to be inquired into, or determined, in any of the said 
courts. 

The application under this statute oiight to be to a judge out of 
court. (Jordon's case, 2 M. 

The writ should be left with the sheriff or other officer, who will 
then be bound to bring up the body, on being paid ,his reasonable 
expenses. 2 JfcV. 37u, 9th ed,; 1 Stark, Er, 81, 2d ed. If 

the witness be a prisoner of war, he cannot be brought up, with¬ 
out an order from the Secretary of State. Early v. Newnham, 
2 Doug. 419. • 

A witness may be brought up on habeas corjms, from a lunatic 
asylum, on an affidavit that he is fit Yor examination, and not dan¬ 
gerous. Eenncl y. Tait, 5 Ti/rw. 218; 1 CV., 31, Ji, 584, S, O, 

It is enacted by 16 & 17 Yict. c. 30, that any Secretary of State, 
and any judge of the superior courts of Common Law at Westminster, 
may, if he think fit, “ upon application by affidavit issue a warrant 
or order under his hand, for bringing up any prisoner or person, 
confined in any gaol, prison, or place, under any sentence, or under 
commitment fur trial or otherwise (except under process in any civil 
action, suit, or proceeding), before any court, judge, justice, or other 
judicature, to be examinca as a witness in any cause or matter, civil 
or criminal, depending, or to be inquired of, or determined in or 
before sudh court, judge, justice, or judioSture; and the person 
required by any such warrant or order, to be so brought before such 
court, judge, justice, or judicature, shall be so brought under the 
same care and custody, and bo dealt with in like manner, in all 
respects, as a prisoner required by any writ of habeas corpus awarded 
Ity any of her Majesty’s sujierior courts of law at Westminster, to be 
brought before such court to be examined as a witness in any cause 
or matter depending before such court, is now by law required to be 
dealt with.” . * 

3Iode of compelling the atteudaitce of witnesses—consequences of 
neglect to obey subpa'ua,] Where a person, who has been duly served 
with a subpoena, neglects to appear in obedience to it, he is punishable 
by attachment, and if taken under the attachment, he may be de- 
•tained until he has given evidence upon the trial of the prisoner, and 
may then be set at liberty. I Chitty, C, The party disobey¬ 

ing is subject to an attachment, although the cause was not called 
on. Barrow v. I£umphret/s, 8 B, A, 598. It is not necessary, 
in order to make a witness liable for disobeying a subpoena, that the 
jury should have been sworn, Mullett v. Ilunt, 3 Tyi-w, 875; 1 O, 
^ M, 762. Neither does it seem requisite that the party should 
have been called on his subt)a»a, particularly if be did not attend the 
court at all. Dixon y, JLee, 6 Tyrw, 180; 1 Or., 3£, ^ JR, 646; 
Stretch's case, 3 A, E, 603. But in order to ground a motion for 
an attachment, the affidavit must state that the party was a material 
witness. I^nky v, Forter, 2 3£, ^ TV, 822; and if it appear, by 
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the notes of the judge at the trial, or upon affidavit, that the testi¬ 
mony of the witness could not have been material, the rule for an 
attachment will not be granted. Divm v. Zatvsoti, 5 2'yrw, 235; 
1 Cr., J/. li, 9;j4. 

If the subjxBna issued out of the crown office, the court of King’s 
Bench will, ui)on application, grant the attachment. Mingh casej 
8 2\ M. 585. When the process is not issued out of the crown 
office, and it is served in one part of the United Kingdom for the 
.'appearance of witness in another part, it is enacted by 45 Geo. 3, 
c. 92, Bs. 3, 4, U, K. that the court issuing such process may, upon 
proof to their satisfaction of the service of the 8ub]Kena, transmit a 
certificate of the default of the witness under the sew of the court, or 
under the hand of one of tlic justices thereof to the court of King’s 
Bench if the service were in England, to the court of Justiciary if in 
Scotland, and to the court of King’s Bench in Ireland, if in Ireland, 
which courts are empowered to piiuislf the witness in the same way, 
as if he had disobeyed a subpoena issued out of these coui’ts, provided 
tlie expenses haveJieen tendered. Vide ante, p. Ill, 112. 

The above enactment extends only to cases where the process is 
served in one part of the United Kingdom for the appearance of the 
witness in another part of the same. liroicnelPs ease, 1 A. B. 598. 
Where, tlierefore, that is not the cose, and the subpmna has not 
issued from the crown office, application must be made to the coiurt 
out of which the process issued; for it has been decided that dis¬ 
obedience to a subpoma issued by a court of quarter sessions is npt a 
contempt of the court of King’s Bench. JirowneU's ease, supra. It 
is doubtful whether the justices in sessions have the power of pro¬ 
ceeding against a party by attachment, and in «ach case the modqjof 
punishing woidd, it seems, be by indictment. Archh. Cr. Laic, Wi, 
Ith ed. Or it would seem that courts of quarter sessions may fine 
an individual, though absent, for a contempt in not obeying the sub¬ 
poena, in like manner as it is their constant practice to fine jurors who 
do not attend when summoned. See CHemenfs case, 4 li. A. 233, 
It has been held, that if a witness refuses to give evidence before a 
court of quarter sessions, he may be fined and imprisoned until the 
^^e paid. Lord Preston'i case, 1 Salk. 278. A jHicr of the realai 
is bound to obey a subpoena, and is punishable in the same manner 
as any other subject for disobedience. Id. A tender of his expenses 
need not be made to « jvitness in a criminal case in order to render 
him liable to an attachment. ^ post, p. 117. 

JRemuneration of u'itncs8e8.'\ At common law there was no mode 
provided for reimbursing witnesses for their expenses in criming 
cases; but by the 27 Geo. 2. c. 3; 18 Geo. 3, o. 19; and 58 Geo. 3, 
c. 70, provision was made for this purpose in cases of felony. By the 
7 Geo. 4, c. 64, the above statutes are repealed, and the expenses of 
witnesses in cases of misdemeanor, as well as felony, are now allowed. 
Sect. 22 enacts, that with regard to the expenses of proseontions in, 
cases of felonyi, the ooiprt befeyre which any person shall be prose¬ 
cuted or tried for any felony, is hereby authorized and empowered, 
at the request of the prosecutor, or of any other person who shall 
uppear on recognizance or subp^^ tp pros^ute or give evidence 
against any person accused of any felony, to elder payment unto tike 
prosOhutor, of the costs and expenses which such prosecutor shall 
incur in preferring the Indictment, and also payment to the prose¬ 
cutor and witnesses for tbs prosecution, of such sums of money, as to 
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the court shall seem reasonable and sufficient to reimburse such 
prosecutor and witnesses for the expenses they shall severally have 
incurred, in attending before the examining magistrate, or magis¬ 
trates, and the grand ^ury, and in ofhegirise carrying on mvJi prom- 
cut ion; and also to compensate them for their trouble and loss of 
time therein; and although no bill of indictment be preferred, it 
shall still be lawful for the court, where any person shall, in the 
02 >inion of the court, hona Jide have attended the court in obedience 
to any such recognizance or subpoena, to order payment unto such 
j)or8on of such sum of money, as to the court shall seem reasonable 
and sufficient to reimburse such person fur the expense which he or 
she shall hma jide have incurred, by reason of attending before the 
examining magistrate or magistrates, and by reason of such recog¬ 
nizance or subpu)na, and aim to cotnpvnmtc such person for trouble 
and hm of titne, and the amount of expenses of attendiny before the 
examininy mayistrate or mayistrhtes, and the compensation for trouble 
and loss of time therein, shall be ascertained by the certiheate of 
such magistrate or magistrates granted before the J;rial or attending 
in court, if such magistrate or magistrates shall think fit to grant the 
same; and the amount of all the other expenses and compensation 
shall be ascertained by the proper officer of the court, subject never¬ 
theless to the regulations to be established in the manner hereinafter 
mentioned.” 

And with regard to misdemeanors, it is enacted by s. 23, “ that 
where any prosecutor or other person shall appear before any court, 
on recognizance or subpoena, to prosecute, or give evidence against 
any person indicted for any assault with intent to commit felony, of any 
to commit fehny, of any riot, of any misdemeanor for reeeiv- 
in^molen property knowing the same to hare been stolen, of a ay assault 
upon a peace officer in the execidion of his duty, or upon any person 
acting in aid of such offieer, or of any neglect or breach of duty as a 
peace, officer, of any assault committed in pursuance (f any eonspiruey 
to raise the rate, of wages, of knowing^ and designedly obtaining any 
jfroperty by false pretences, of wilfm and indecent exposure of the 
2 )erson, of wilful and corrupt jwrjnry, or <f sub'^rdination ofjwrjnry ; 
every such court is hereby authorized and empowered to order pay¬ 
ment of the costs and expenses of the prosecution, and witnesses for 
the prosecution, together with a compensation for their trouble and 
loss of time, in tJhe some manner as the Qciurt are hereinbefore 
authorized and empowered to order the same in oases of felony; and 
although no bill of indictment he preferred, it shall still he lawful 
for the court, where any person shall have, hona fide, attended the 
court in obedience to any such recognizance, to order payment of the 
expenses of such person, together with a compensation for his or her 
trouble and loss of time, in the same manner as in oases of felony; 
jwovided, that in cases of misdemeanor, the ptower of ordering the 
payment of expenses and compensation shall not extend to the attend¬ 
ance before the examininy mayistratef 

By the 1 Viot. o. 44, whero any prosecutor or other person shall 
app^ before any oourt, on recognizance or subpoena, to prosecute or 
give evidence against any person upon any charge of having endea¬ 
voured to oonoeSl the birth of any child (see post, Concealing Birth 
of child,) every such oourt is empowered, whether any bill of indict¬ 
ment for such charge shall or shall not be actually preferred, toiler 
payment of the costs and expenses of the prosecutor and witnesses 
for the proseoutiou, together with a eompensation for their trouble 
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and loss of time, in the same manner as courts arc now by law 
authorized and empowered to order the same in cases of prosecution 
for felony. 

Jt seems doubtful whethes the above statute (notwithstanding it 
does not contain a pronso similar to that in s. 23 of the 7 Gfeo. 4, 
c. 64, see stiprtf,) gives the power of ordering compensation for the 
expenses, trouble, and loss of time, in attending before the exariftning 
magistrate; or it merely places the ofibnee of concealing the birth oi 
a child on the same looting, with respect to costs, as the other 
misdemeanors enumerated in the 7 Oeo. 4, c. 64, s. 23. 

So much however of the 7 Geo. 4, e. 64, s. 3, as provides that in 
cases of misdemeanor the power of ordering the payment of expenses 
and comj)ensation shall not extend to the attendance before the examin¬ 
ing magistrate, is repealed by the 14 & 15 Viet. c. 55 ; and the power 
of courts to allow expenses of prosecutions is extended by s. 2, to 
other midemeanors than those enumerated in the 7 Geo. 4, o. 64, s. 23, 
namely, “ unlawfully and carnally knowing and abusing any girl 
being above the i^e of ten years and under the of twelve years; 
unlawfully taking or causing to be taken any unmarried girl, being 
under the age of sixteen years, out of tho possessiou and against the 
will of her father or mother or of any other person having the lawful 
care or charge of her; conspiring to charge any person with any 
felony, or to indict any person of anj'^ felony; conspiring to commit 
any felony.” It is also enacted by s. 3, of the 14 & 15 Viet. c. 55, 
that in every case of assault brought before Justices for summary 
decision, in which the justices shall be of opinion that t;ho same is 
a lit subject for prosecution by indictment, and shall thereupon bind 
the complainant and witnesses in recognizaneCHo prosecute and jayo 
evidence at the assizes or sessions of the peace, every such couWls 
hereby authorized and emimwered at its discretion to order payment 
of the costs and expenses of the prosecutor and witnesses so appear¬ 
ing before such court under such recognizance, together with com¬ 
pensation for their trouble and loss of time, in the same manner as 
courts are authorized and empowered to order the same in cases of 
felony.” fcso also the expenses of prosecutions are allowed in all 
cases of misdemeanor under the 14 & 15 Viet. c. 10. So in cases 
where a court or judge, under the 14 & 15 Viet. c. 106, has directed 
a witness to be prosecuted for perjury,'and of oflPonces committed 
under the 12 & 13* yict. c. 76, fan act to protect w'omou from 
fraudulent practices for procuring tneir defilement,) and of a.ssnult- 
ing, &o. apprentioes under the 14 & 15 Viet. c. 11, and of prosecu¬ 
tions conducted by poor-law guardians or overseers under the same 
statute. 

The central criminal court act, 4 & 5 Wm. 4, c. 36, enacts (s. 12) 
that, “ it shall be lawful for any two of tho said justices and judges 
of oyer and terminer and of |hol delivery, to order and direct the 
costs and expenses of prosecutors and witnesses, in all cases where 
prosecutors and witaaesses may be by law entitled thereto, to be paid 
by the treasurer of the county^in which the offence of any person 
prosecuted would have been tried but for this act; and tiiat every 
such treasurer or some known agent shall attend the said justices and 
judges of oyer and termi^ier and gaol delivery during the sitting of 
the court to pay all sueh^rders.” 

The Irish statutes relating to the remuneration of witnesses in 
oases of felony are the 65 Geo. 3', c, 91; 1 Wm, 4, c. 67, and the 
6 & 7 Wm. 4, c. 116. %e a\»o jpost, tit, Praetiee, 



TFUnemt, 


117 


Remuneration—witness hound to answer without tender of expenses.li 
The only instance in which it appears to be necessary to tender ex¬ 
penses to a witness in a criminal case before his examination, is where 
a subpoena is served on a person in one part of the United Kingdem 
for his appearance in another. In such case the 45 Uco. 3, c. 92, 
(flw/f*, p. 114,) enacts, that such subjaena shall be eflSotual, provided 
that Ae witness shall not be punishable for default, unless a sufficient 
sum m mouev has been tendered to him, on the service of the sub- 
Twena, for defraying the expenses of coming, attending, and returning. 
It has, however, been doubted, whether in other criminal cases a 
witness may not, unless a tender of his expenses has been made, 
la-wfullj' refuse to obey a subpmua, and the doubt is founded upon 
the provision of the above statute. 1 Chitty Cr. ZatVy 613. The 
better opinion, however, seems to be, and it is so laid down in books 
of authority, that w'itnesses making default on the trial of criminal 
Ptosceutions (whether felonies or misdemeanors), are not exempted 
from attachment, on the ground that their expenses were not tendered 
at the time of the service of the subiKwna, although^the court would 
liave good reason to excuse tliem for not obeying the summons, if in 
fact they had not tlie means of defraying the necessary expenses of 
the journey. 2 Phill. Ev. 383, 9th ed.; 2 lluss. hy Oreares, 947. 

It is,” says Mr. Storkie, the common practice in criminal cases, 
for the court to direct the witness to give his evidence, notwith¬ 
standing bis demurrer on the ground that his expenses have not been 
paid.” 1 Ec. 83, {a) 2d ed. And accordingly, at the York summer 
assizes, 1820, Day ley, J., ruled, that an unwilling witness, who 
required to be paid before ho gaii'e evidence, had no right to demand 
such payment. Ilis lordship said, “ I fear I have not the jiower to 
you your expenses; ” and on asking the Bar if any one recol¬ 
lected an instance in point, Scarlett answered, “It is not done in 
criminal cases.” 1 Amn. Chetw, Burn. 1001 ; 2 Buss, hy Greares, 
948, {(t). So on the trial of an indictment wrhich had been removed 
into the King’s Bench by certiorari, a witness for the defendant 
stated, before he was examined, that dt the time he was served with 
the subpmna no money was paid him, and asked the judge to order 
the defendant to pay his expenses before he was examined. Park, J., 
having conferred with Garrow', B., said, “ We are of opinion that I 
have no authority in a criminal case, to order a defendant to pay a 
witness his expenses, though he has hecu subpaesaed by such defend¬ 
ant ; nor is the case altered by the indictment being removed by cer¬ 
tiorari, and coming here as a civil cause.” Cooh^s msc^ 1 C. lij- P, 
321. In Cozen's case^ Ghuc. Spr, Ass. 1843, 2 Muss, by Greaves, 
948, («), Wightman, J., directed an officer of the Eoclesiastical Court, 
who had brought a will from London under a subpoena duces iecum^ 
to go before the grand jury, although l|ie objected on the ground that 
his expenses had not been paid. m 


Protection of witnesses from arrest.~\ A witness attending to give 
evidence, whether subpoenaed, or only having consented to attend, 
{Smith V. Stewartf 3 East, 89,) is protected from arrest eundo, 
morandOf et redeundo, Meehins v. Smith, 1 H. Bl, 636. A reason¬ 
able time is allowed to the witness for going and returning, and in 
making this allowance the courts are disposed to he liberal. 1 Phill, 
Ev. 374, i)th ed .; 1 Stark. Er. 90, 2d ed, A wiixiess residing in 
London is not protected from arrest between the time of the service 
of the subpoena and the day appointed for the examinatioxi; but a 
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witness coming to town to be examined, is, as it seems, protected 
during tbe whole time he remains in town, honaJHf ^ for tlie purpose 
of giving his testimony. OQths v. Phi/lipsoH, 1 llmsei/ 4* Mylne, 19. 
It has been held, that a person subpamued as a witness in a oriminol 
prosccntion, tried at the King’s Beneli sittings, but who was com¬ 
mitted for a cofitemi>t of coiu*t in striking the defendant, has the same 
privilege from arrest in returning home after his imprisonmg||t has 
expired, that ho would have had in returning liome from the court if 
he had not been so commitled. Wiyln/*s vase. 7 i\ tS' P. 4. If a 
witness is improperly arrested, the court out of which the subpoena 
issued, or a judge of the court in which the case has been or is to bo 
tried, will order him to be discharged. Archb. Cr. Law, 161, 9th e<l. 
See 3 y. P. 132. 

Ationtktnc^of wibtesHes hoforo justicea out of «cs.st«ws.] Magistrates 
out of sessions have not, in general, any authority to compel lihe 
attendance of witnesses for the pnrjwse of a summary trial, except 
under the special provisions of acts of parliament. When a statute 
requires justices*of the peace to take the examination of the persons 
bringing a prisoner before them on suspicion of felony, it incidentally 
gives them a power to examine upon oath, and to summon by their 
warrant any other persons who api>ear to be material witnesses, to 
eome before them and give evidence. And it may be laid down as a 
general rule, that wherever magistrates are authorized by acts of 
Parliament to hear and determine, or to examine witnesses, they have 
incidentally a power to take the examination on oath. Dalt, Just, 
c. 6; Lamb. 517 ; 12 13J ; 2 P/iilf. Ev. 384, 9th ed. 

Attendance of witnesses before eoarts martial.'] Witnesses who neg¬ 
lect to attend on courts martial after being duly summoned, are liable 
to be attached in the court of Queen's Bench, &e., as if they had 
neglected to attend a trial in some criminal proceeding in that court. 
2 Phill, Ev. 384, 9th cd. See also 10 & 11 Yiot. c. 12, s. 15 j 10 & 
11 Viet. c. 13, s. 17. 

Attendanee and cx}m}ses of medieal witnesses, on inquests.] By 
the 6 & 7 Wm. 4, c. 89, E. coroners arc empowered to summon the 
legally qualified medical practitioner who attended the deceased 
during his last illness, or, if none, any legally qualified medical 
practitioner, in or near the place where the death happened, and to 
direct a post mortem examination. By s. 2, a majority of the jury 
may require the coroner to summon additional medical evidence, n 
the first be not satisfactory. By s. 4, no fee is to be paid for mj post 
mortem examination instituted without tbe direction of the coroner j 
and by s. 5, where inquests are held on persons dying in public 
institutions, the medical olS||rS) whoso duty it was to attend them,' 
are not to be entitled to remuneration. By s. 6, py medical practi¬ 
tioner not obeying the order of the coroner for his attendance, shall 
forfeit 61. a]^n complaint made by tbe coroner before two Justices. 
By the table of fees subjoined to the act each medical witness is 
entitled to one guinea for giving eyiden(^ at an inquest, and to two 
guineas for making a post mortem examination, and giving evidonoe 
thereon. 

By the 1 Viet. e. 68, E. the justices for every oouniy, &o., in 
^gland and Wales, and the town oonncil of every borough having 
a oonmer, shall at the] next or some subsequent general or quarter 
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sessions, or at the next or some quarterly meeting of such council, 
cause to bo made a schedule of the several fees, allowances, and 
disbursements, which, on the holding of any inquest, maybe lav^uUy 
paid and made by the coroner holding such Inquest (other than j^ho 
foes payable to medical witnesses); and whenever any inquest shall 
bo holdcn, the coroner shall immediately after the termination of the 
pro(g||i|iings advance and pay all expenses, not exceeding the sums 
set nRl in the said schedule: provided that until such schedule shall 
have been made, the coroner shall pay at his discretion all reasonable 
expenses of every inquest. By s, 2, coroners are also to pay the 
medical witnesses. By s. 3, coroners of counties, &c., are, within 
four months after every inquest, to lay their accounts before the 
sessions, and coroners of boroughs to lay theirs before the town coun¬ 
cil, and are to be respeetiv'oly paid out of the county rates, or tho 
borough fund. 

. The remuneration of medical witnesses on inquests in Ireland is 
regulated by the 10 Geo. 4, c. 37 ; 6 & 7 Wm. 4, c. 116, and the 
1 & 2 Viet. c. 34. 
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It is for the court to decide ujnm the corapetehey, t. e. the admis- 
sihilitv of witnesses, and for the jurv to determine their credibility. 
It is trie province of the former to judge w'hether there be ana evi¬ 
dence ; of the latter whether there he saffieient evidence, lioinji. 
375, P. y. 1\ 2U7; Rose. X. P. Er. 103, oth ed. ^ 

Infants,'] It is said by OilheTt, C. Ih; that infants under the a^o 
of fourteen are not regularly admissible as witnesses, though there is 
no time fixed wherein they are to bo excluded from evidence, but 
that the reason and sense of their evidence are to appear from the 
questions propounded to them, and their answers, (rilh. Ev. 1+1. 
At one time their age was considered as the criterion of tiieir compe¬ 
tency, and it was a general rule that none could lie admitted under 
the age of nine years, vorv few lunler ten. Traver's ease, 2 Hfr. 700; 
1 Hale, P, 302; 2 Hale, P,. C, 278 ; 1 PktU, E>\ Wi ed. But of 
late years no particular age is required iu practice to render the 
evidence of a child admissible, A more reasonable rule has been 
adopted, and the comjictcncy of cliildreu is now regulated, not by 
their age, but by the degree of understanding which they appear to 
possess. 1 Phill. Ev, 4, ^th ed. In Urazier's east, 1 East, P. V. 443; 
1 Leach, 199,'*V. V,, Blackstone, Nares, Kyre, and Bullcr, IJ., were 
of opinion that the evidence of a child five years of age would have 
been admissible, if she had appeared on examination to he capable of 
distinguishing between good and evil. But others of the judges, 
partioularly Oould and Willes, ,JJ., held that the presumption of law, 
of want of discretion under seven, was conclusive. Subsequently all 
the judges agreed that a child of any age, if capable of distinguishing 
between good and evil, might be examined upon oath, and that a 
child of whatever age could not be examined uijiess sworn. This is 
now the established rule in all cases, civil os well as criminal, and 
wheiber the prisoner is tried for a capital offence, w one of an inforiof’ 
nature. According to this rule the admissibility oi children depend 
not merely upon their possessing a competent degree of understanding, 
hut also iu part upon their having received a certain rfiare of religious 
instruction. A child whose intellect appears to be itf other respects 
sufficient to enable it to glye tseful evidence, may, firom defect of 
religious instruction, be unable to give any account of the 

nature of an oath, or of the oomjequences of falsehood, 1 PhUl, Ev. 
5, ^th ed. In a recent case of trial for murdcor, where it appeared 
that aijprl eight years«ld, up to the time of tibe deceased’s death, was 
totally ignorant^f rellgim, but'i subsequently ^e had received some 
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instrufition as to the nature and obligalion of an oath, hut at the trial 
seemed to hare no real understanding on the suhjeot of religion^ or a 
future state, Fatteson, J., would not ulowher to he sworn, ohserring, 

I must be satisfied that this child feels the binding obligation of a& 
» oath from the general course of her religious education. The effect 
of the oath upon the conscienoe of the child should arise from reli¬ 
gious flhlings of a pehnanent nature, and not merely from instruc¬ 
tions Gonfin^ to the nature of an oath recently communicated to her 
for the purposes of this trial; and as it appears that previous to the 
hapmning of the oircumstauces, to which this witness comes to 
speaa, she had had no religious education whatever, and had never 
heard of a future state, and. now has no real understanding oh the 
subject, 1 think that I must reject her testimony.** WiUiatm'a ccsk, 
T C, 1\ 320. Mr. Pitt Taylor observes umu this case, {Ev, 1077, 
2,nd edj) ‘ ‘ Perhajis the language yrhich the learned judge is reported 
to have used was somewhat stron^r than the law warrouted, Wd it 
certainly went further than the facts required, as the ohild, even 
when olfered as a witness, had no real knowledge of lahe nature of an 
oath. Had not this been the case, it seems difficult to understand 
uwn what valid ground her testimony could have lieen rejected; for 
wncther slm was instructed in religious knowledge previously or 
sultsoquentlv to the commission of the crime in question, or whether 
the instruction was intended to excite permanent feelings or merely 
to secure the temporary purpose of enabling her to swear to the facts 
she hod witnessed, can signify nothing, provided that at the time 
when she was called upon to give her evidence she was really aware 
of the solemn responsibility which devolved upon her of speaking the 
trutli. Accordingly in Ireland, it has been held that even on an 
indictment for murder, an infant might be examined, though her 
rdligiuus knowledge had been, communicated to her after the perpe¬ 
tration of the offence, and with the sole object of rendering her a 
competent witness.” JK. v. MilUm, Ir, Vir. 61, per Doherty, 
C. J. See also NkJtolas's rose, C, 4* post, Rope. 

Wliere a case depeq^ upon the testimony of on infant, it is usual 
for the court to examine him as to his oompetll^oy to take an oath, 
previously to his going before the grand jury, and if found incom¬ 
petent, for.want of projs^r instruction, the court will, in its diSoretion, 
put off' the trial, in order that the party may, j.n Ihe meantime, 
zvoeive such instruction as may qualify him to take an oath. 1 Stark, 
Ev, 94, 2d ed. This was done by Bocae, J., in the ease of an indiet- 


upon tills groimd ougnt properly to Pe made before tbe oiuia is 
examined by the grand jury ; at all events, before the trial has com¬ 
menced, for if the juyy are sworn, and the prisoner is put upon his 
trial before tbe inoom^tency of the witness is discovered, the judge 
cannot discharge the jury, but should direct an acqfuttal. 1 R/n7.l. 
Ev, 5, \dh ed., oitmg tVdde'a ease, post, p, 125. There the witness 
was an adult, buWlm principle seems to apply equally to the ease of 
a ^id. If a ohild is, from want of understanding, inoapable of 
giving evidence npon oath, proof of its declarations is inadmissible. 
Tucker^s case, lS(m,MS,f 1 PhilL Et\ 6, Qth ed, Anon, Lord Raym, 
cited 1 Atk, 29. 

It is said by Blaokstone, that where the evidence of children is 
admitted, it is much to be wished, in order to rmider it credible, that 
there riiould be some concurrent testimony of time, place, and 

0 


properly 
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clrcumfiianees, in order to make out the fact; and that the oonTiction 
should not be grounded solely on the iinsupported testimony of an 
infant under vears of discretion.” 4 Com. 214. In many cases 
undoubtedly tlhe statements of children are to be received with 
great caution, but it is clear that a jwrson may be legally convicted • 
ujpon such evidence alone and unsupported; and whether the account 
01 the child reqtiires to he corrolxvrated in any part, or ll what 
extent, is a question exclusively for the jury, to be determined by 
them on a review of all the circumstances of the case, and ejqjccially 
of the manner in which the evidence of the child has been given. 

1 PhiU. JUv. 6, 9th f‘d. 

It may be observed, the preliminary inquiry nsually made for 
ascertaining their competency is not always of the most satisfactory 
nature, and sometimes is of such a description that merely by a very 
slight practising of the memory a child might be made to appear 
competent and qualiiied as a witness. The inquiry is commonly 
coutined to the ascertaining of the fact whether a child has a conwp- 
tion of Divine* punishment, being a consequence of falsehood, it 
seldom extends so far as to ascertain the child’s nature of an oath, 
and scarcely ever relatc.s to the legal punishment of perjury. Inde¬ 
pendently of the sanction of an oath the testimony of children, after 
they have been subjected to cross-examination, is often entitled t<» as 
much credit as that of grown persons. What is w'anted in the perfec¬ 
tion of the intellectual faculties is sometimes more than compensated 
by the absence of motive.s to deceive. 1 Phill, Eo, G, 9th cd. 

Deaf and dumh.j It was fonnerly held that a p<'rson born deaf 
and dumb was, primd Jade, in contemplation ot law an idiot. Steel's 
case, 1 Lea. V. C. 4ij2; but this presumption has been disptited by 
Wood, V. t'., in Jfanod v. JJarrod, 1 Kai/ J. 9. If it apjK'ar that 
such person has the use of liis uiMierstandiiig, he is criminally 
answerable for his acts; 1 llale, P. .'57, and is also competent as a 
witness. Tims where a man deaf and dumb frora birth, was juodue.cd 
as a witness on a trial for larceny, be was qj|owed to b<; examined 
through tlie medium his sister, who was s^ru to interpret to tlio 
witness, “ the questions and demands made by the court to tho 
witness, and the answers made to them.” The sister stated, that for 
a series of yeare sl^e and her brother had been enabled to understand 
on© another by means of certain arbitrary signs and motions, wbi' h 
time and necessity had invented betw een them. 8he was certain that 
her brother had a perfect knowledge of the tenets of Christianity, and 
that sho could communicate to him notions of the moral and religums 
nature of an oath, and of tlm temporal dangers of perjury. Jtirs/nn's 
case, 1 Leach, 408. So in Scotland, upon a trial for rape, the woman, 
who was deaf and dumb, but had been instructed by teachers,* by 
means of signs, with rejrard to the nature of an oath, of a trial, and 
of the obligation of speaking the truth, was admitted to be examined. 

Martin's ease, 1823, Alison's Prac. Ctim. Law of Scotl, 486. 

* 

• 

Idiots and Limaiics.'] Persons not possessing tho use of their 
understanding, as idiots, madmen, and lunatics, if they are either 
continually in that condition,* or subject to such a frequent reourrenoe 
of it, as to render it imsafe to trust to their testimony, ore inoompetent 
witnesses. 

An idiot is a person who has been non eomjms mentis from his 
birth, and who hu never a»y lucid inter>'als, Co, LiU. 247; i/«e. 
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Ab. liiiof {A, 1,), and cannot be reoeired as a witness. Com. Dig. 
Testw. {A. 1.) 

A lunatic is a person wlio enjovs intervals of sound mind, and may 
be admitted as a witness, in hicidh intervallia. Com, Dig, Teefm. 

• {A. 1.) He must of course have been in possession of his intellect 
at the time of the event, to which he testifies, as well as at the time 
of exafhination; and it has been justly observed, that it ought to 
appear that no serious fit of insanity has intervened, so as to cloud 
his recollection, and cause him to mistake the illusions of imagination 
for the events lie has witnessed. Alison's Prac. C. P. of Scotl, 436. 
IVitli regard to those persons who are afflicted with monomania, or an 
aberration of mind on one particular subject (not tout^ing the matter 
w question), ami whose judgment in other respects is correct, the 
safest rule appears to he to exclude flieir testimony, it being impos- 
mble to calculate with accuracy tl^c extent and iMuenoe of such a 
state of mind. ^ 

Wliero a lunatic is tendered as a witness, it is for the judge to 
deiermiue whether he shall be admitted, and if, upon bis examination 
upon the roir dire, he exhibits a knowledge of the religious nature 
of an oath, it is a ground fur his ndmissioii« It is for the jury to 
judge of the credit that is to be given to his testimony. Mill's case, 
2 Den. C. (.'. 21. 264. 
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General rnles.l It is an established mle that all witnesses who are 
examined upon any trial, civil or criminal, must give Ihebr evidence 
under the sanction of an oath. This rule is laid down as an acknow¬ 
ledged proposition by some of our earliest writers; SheppanVs Ahridtj, 
Tryal; and it appears to be of universal application, exc(‘pt in the 
few cases in which a solemn affirmation has been allowed by statute 
(see post) in lieu of an oath. No exemption from this obligation can 
be claimed in conseijuence of the rank or station of a witness. A 
peer cannot give evidence wnthout being sworn. Jjttrd Shafeshnry 
V. Z. Diyhy^ 3 Keb. 031; Lttrd Preston's rase 1 fhlk, 278; and the 
same aipears to be the case in regard to the king himself; 2 Jiol. Ahr, 
686; Omirhimd v. Barker^ Willes' Bep. 5o0. The rale also holds 
even in the case of a judge ; Kel. 12; or juryman; Bennett v. Hun¬ 
dred of Hertford, Sty. 233 ; P'iizjames v. Mays, 1 Hid, 133; jKifrhen 
V. Mantcaring, eited Amir. 321; 7 C. P. 04K ; who happens to ho 
cognisant of any fact material to be communicated in the course of a 
trial. 1 Phill. JEv. 7, 9th ed. An examination on oath implies that 
a witness should go through a ceremony of a particular impiirt, and 
also that he should acknowledge the accuracy of that ceremony to 
speak the truth. I Phill. Ev. 8, 9th ed. It is therefore necessary, 
in order that a witness’s testimony should be received, that he should 
believe in the existence of a God, by whom truth is enjoined and 
falsehood punished. Id. 10, 9th ed. It is not sufficient that a wit¬ 
ness believes himself hound to speak the tr^th from a regard to 
character, or to the common interests of society, or from a fear of 
the punishment which the law inflicts u|)on persons guilty of 
penury, JRmton's case., 1 Leach, C. C. 435. Atheists, therefore, 
and such infldels as do not possess any religion that can bind tlieir 
consciences to speak the truUi, are excluded from being witnesses. 
Bull. N, P. 202; Gilb. Ev. 129. Although it was formerly held 
that infidels (that is to sav, persons pifofessing some other than the 
Christian faim) could not to witnesses, on the ground that they were 
under none of the obligations of our religion, and therefore could not 
be under the influence of the oaths wluch our courts administer; 
Oilh., Ev. 142; yet a diffewnt rule has since prevailed; and it is now 
well settled, since the case of Omichund v. Barker, Willes, 649, that 
iliose infldels who believe in a God, and that he will punish them in 
this world, or (as it seems} in the next, if they swear falsely, may be 
•dmitted as witnesses in tnis-oountry. Id, p. ^60. 
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It was said by Willcs, C. J., that he was clearly of opinion tliat 
those infidels (if any such there be) who cither do not believe in a 
God, or if they do, do not think that he will either reward or punish 
thora in this world or the next, cannot be witnesses in any ease, nor 
•und()r any circumstances, for tliis plain reason, because an oath 
cannot possibly be any tie or obligation upon them, Omichand v. 
liarher^ WiUcs^ .H9. A witness was rejected on this ground by 
Grose, J., at the lied ford Spring Assizes, 1789, on an indictment for 
murder. .Luon, 1 Lvavh, 311 (//). And where a witness on the 
vit/re (h'rv stated that he bad heard there was a God, and believed 
that persons who tell lies w^ould come to the gallows; but acknow¬ 
ledged that he had never learned the catechism, that he was 
altogether ignorant of the obligation of an oath, ^future state of 
reward and punishment, the existence of another world, and what 
became of wicked i>eople after their death; he was rejected, on the 
ground that a person w'ho has no idea of the sanction which this 
appeal to Heaven creates, ought not to be sworn as a witness. 

<Y7w, 1 Letu'h, 4:J0. Upon this case it maybe observed, 
that it seems to come within the rule with regard to competency, laid 
down by Willes, C. J,, in Omichund v. Jiarlxcr, Willed, 530, the 
witness believing that ptirjury would he punished by God in this 
World, and that upon tins ground the testimony of the witness was 
admissible, 

^^’'he^c it appeared that the prosecutrix, in an indictment for rape, 
though an adult, and of suflieient intellect, had no idea of a future 
state of rewards and punishments, Hayley, J., disehjirgod the jury, 
that the witness might have an oi»portunity of being instruetwl upon, 
that poii.t before the next assizes ; but referred the question to the 
twelve judges, ■who thought the discharge of the jury improper, and 
that the prisoner ought to have been acquitted. Tlaf/e’s «v;sc, 1 
Moo, C, (\ 8(5. A negro, who was called as a witness, stated, before 
lie was sworn, that ho was a Christian, and had boon baptised: 
riatt, H., held that he might be sw'orn, and that no further question 
could be asked before he was so. Stmi'n case, 2 H' K. 53, 

It is not yet settled by the Scotch law, whether a witnesss professing 
his disbelief in a God, and in a future state of rewards and punish¬ 
ments, is admissible. “ When the point shall arrive,” says Mr. 
Ali.son, “it is well worthy of consideration, wb|lbcr there k any 
rational ground for such an excei>tion;”—“whether the risk of 
allowing unwilling witnesses to disqualify themselves by the simple 
expedient of alleglnflilbat they arc atheists, is not greater than that 
of admitting the testimony or such as make this profession.” Alison, 
Prac. CV. Jj. Scot, 438, 

#brm of the oath.'^ Tho particular form or ceremony of adminis¬ 
tering an oath is quite distinct from tlie substance of the oath itself. 
1 PhiU. JSt'. 8, 9<A ed. The form of oaths, under which God is 
invoked as a witness, or as an avenger of perjury, is to be accommo¬ 
dated to the religious persuasion which the swearer entortauis of 
God; it being vam to compel a man to swear by a God in whom he 
does not believe, and whom be therelore does not reverence, Puffend. 
h. 4, c. 2, «. 4, The rule of our law therefore is, that witnesses may 
be sworn according to the peoulior oeremonies of their own religion, 
or in such a maimer as tney may consider binding on their con- 
sciences. Phill, £v, 9, 9th ed. Per Alderson, B., in Miller v, 
Halomons, 7 JEx, JR,«5S4, 536 j and j>er PoUook, C. B. 658, A. 
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Jew cosseqnentlv is sworn npon the Pentateuch, with his head 
covered. 2 P. C*. 279; Ontichmid v. Barker, ff77/e/«, 548. 

But a Jew who stated that he professed Christianity, but had never 
been baptised, nor even formally renounced the Jewish faith, was 
allowed to be sworn on the New Testament. QiUutm's case, 1 Esp. 
285, A witness who stated that he believed botlx the Old and New 
Testament to be the word of GikI, yet as the latter prohibited, and 
the former ooantenanoed, swearing, he wished to be sw’orn on the 
former, was permitted to bo sworn. Ethtwtuh v. Eotee, Jtif. iSi' Mw, 
N. P. C. 77. So where a witness refustd to be sworn in the usual 
form, by laying his right hand on the book, and afterwards kissing 
it, but desired to be sworn by having the book laid open before him, 
and holding u^ihis riKht hatid; he was sworn accordingly. JtaUon 
V. Colt, 2 Si^, a ; jnilcs, 66'J, And where on a trial for high treason, 
one of the witnesses refused to be sworn in the usual manner, but put 
his hands to his buttons; and in reply to a question, whether he was 
sworn, stated that he was sworn and was un<ier oath; it seas held suf¬ 
ficient. ZfH'e’s^ase, 6 Ilotr, iSt. Tr, 118. A Seotoh witness has been 
allowed to bo sivoru by holding up the hand without touching tho 
book, or kissing it, and the form of the oath administered was, 
** You swear according to the custom of your country, and of 
the religion you profess, that the evidence, &e. Ac.’’ Miklnme's 
case, Jxaeh, 412; Men v. lleul, Peake, K, P. V. 23. l.ord George 
Gordon, before he turned Jew, was sworn in the same manner, upon 
exhibiting articles of the peace in the King’s Bench. .V-V. M'Sailt/, 
on Ev. 97. In Ireland it is the practice to sw'ear liomau Catholic 
witnesses upon a Textament with a criicih.' or cross upon it. Id. 
The following is also given as tin- form of a iSeotoh covenanter’s oath: 
“ I, A. B., do swear by God himseli, as 1 shall answer to Him at 
the great day of judgment, that tlie evidence 1 slial! give to the court 
and jury, touching the matter in question, is the truth, the whole 
truth, and nothing but the truth; So help me Uod.” 1 Leach, 
412 {«) ; Walker's case, (). B. 1788; Jbitl, A Maliomcdun is sworn 
on the Koran. The form in Morgan's ease, 1 Leach, 54, w'as os 
follows: The witness first placed his right hafxd flat u[)(>n the book, 
put the other hand to his forehead, and brought the top of his forehead 
down to the book, and touched it with his head. He then looked for 
some ^me upon it, and being asked what effect that ccremonv 
was to produce, he answered that ho was bound by it to spxeaK. 
the truth. Tho deposition of a Gentoo has been received, who 
touched with his hand the foot of a Bramin. ^mkhund v. Barker, 
1 Atk. 21. The following is given in a reeffit case as the form of 
swearing a Chinese. On entering the box the witness immediately 
knelt down, and a China saucer having been placed in his hand, ho 
struck it against the brass rail in front of the box and broke it. Tho 
©tier of the court then, by direotioa of the interpreter, administered 
the oath in these words, which w'as translated by the interpreter into 
the Chinese language, Ypu sha||l tell the truth and the wholo 
truth; the saucer is crack^, and if you do not tell the truth, your 
soul will be cracked like the saucer.” Entreknian's case, 1 Carr, A 
M. 248 * 

The i & 2 Tiot, o, 105, IL K., enacts that “ in all oases in which an 
oath may lawfully be and shall have been administered to any jxerson 
either as a juryman or a witnesH, or a di^nent in any proceeding, 
eivil or criminal, in any court of law or ^uity in the United King¬ 
dom, or on apj^ntment to any ofiice or emjxloyment, ox on any 
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oooB»ion whatever, inch person is bound by Ibo oatli administered, 
proritU'd tht‘ wnke shall hare been admimstereAl in stick form and 
a'ith such ceremonies as such person map declare to he bindiny; and 
every such person, in case of wilful false sweariuff, may be oonviotad 
t>f the crime of perjury in the same manner as if the oath had 
linen administered in the form and with the ceremonies most com¬ 
monly adopted.” 

In Jameds cuse^ 6 Cox, (\ V. 5, after the jury had d<*livered their 
verdict, it beins discovered that one of the witnesses had not been 
hwom, the jury wore then dircch d to reconsider their verdict, and to 
l«ivc out of their consideration the evidence given by the unsworn 
witness, 

Questions as to rcUyious belief. The only means of ascertaining 
the competency of a witness, with reference to re]igiou*8 principle, is 
by examining the party himstilf. Although an opinion formerly 
prevailed, that if a jicraon tendered as a witness proi'essed bis dis¬ 
belief in Oliristianity, see 1 Afk. :Jt>, 60, he could nt^ he received as 
a witness ; yet it is now clearly settled, that u|)on an examination 
to try hi.s corapettmey with regard to religious principles, a question 
as to his belief in the Christian faith is inadmissible. Thus where 
a witness was asked whctlier he believed in the Holy Gospels of God, 
on which he had been sworn, lJuller, J., said, that this was not the 
proper question, and naked him whether he believed in God, and the 
obligation of an oath, and a future stale, of rewards and punish¬ 
ments ; and on his answering in the allirmative, he was admitted. 
Tmtlor's rase, Peiihc, N. 1*. C', 11. It seems that it would be suf¬ 
ficient to inquire, whether he believed in a God who would punish 
falsehood cither in this world, or in the next. Wilks, 560, ante, 
p. 125. But although a witness may not bo questioned as to his 
])ttrtinulHr religious opinions, he may be asked, whether he considers 
the form of administering the oath to be such as will be binding on 
liis conscience. The most correct and jiroper time for asking a 
witness this question is before^he oath is administered; but as it 
may happen that th5 oath may be administeri'd in the usual form, 
by the officer, before the attention of the court, or party, or counsel, 
•is directed to it, the party is not to be precluded; but the witness 
may, nevertheless, be afterwards asked whether he considers^e oath 
he lias taken as binding upon his conscience. .!¥ he answers in the 
affirmative ho cannot then be further asked, whether there bo any 
other mode of bwewing more binding uiKin his conscience. Ihe 
Queen's case, 2 Hr.^- It, 284. So where a jierson who was of the 
Jewish persuasion, at the time of trial, and an attendant on the 
synagogue, was samrn on the Gospels as a Christian, the court 
refused a new trial on this ground ; being of opinion that the oath 
as taken was binding on the witness, both as a religious and moral 
obligation; and Richardson, J., added, that if the witness had sworn 
falsely, he would be subject to the penalties of peijury. Sells v. Hoare, 
3 Hr. J». 232; IB. Mmre, 30, S. C. 

Quakers and Moratiians.^ Quakers and Moravdana, who refuse to 
take an oath, were formerly inadmissible witnesses in criminal 
oases, 2 Buss. 592; but now by the 9 Geo. 4, o. 32, s. 1, U, K., 
“ every Quaker or Moravian who shall be required to give evidence 
in any case whatsoever, criminal or civil, shall, instead of taking an 
oath in the usual form, bo permitted to make his or her solemn 



128 


Wlinemt. 


niation or declaration, in the words following: * T, A. B., being one 
of the people called duakers, {^or one of the persuasion of the people 
called duakers, or of the united brethren cjilled Itloravians, «« me 
cn$e may fte] do solemnly, sincerely, and truly declare, and affirm: ’ 
IN hich said attirmation or declaration -shall be of the same force and 
clfeet in all courts of justice and other places, where by law an oath 
is required, as if such duaker or Morarian had taken an oath in the 
usual form; and if any person making such declaration or attirmation 
shall be convicted of Having wilfully, falsely, and corruptly affirmed 
or declared, any matter or thing, which, if the same had Inaju sworn 
in the usual form, would have amoiinU'd to wilful and corrupt perjury, 
every such offender shall be subject to the same pains, penalties, and 
forfeitures, to which persons convicted of wilful and corrupt perjury 
are or shall be subject.” 

By the 3 &*4 Wm. 4, c. 40, U. K., duakers and Moravians are iK*r- 
mitted to make an affirmation or declaration, instead of taking an 
oath, “ in all places, and for all purposes whatsoever, wlu're an oalJi 
is or shall be req.uired, either by tUt; common law, or by any act of 
Parliament; ” and any such affirmation or declaration,* if folse, is 
punishable as perjury. 

Wiitre a prosecutor, who had been a duaker, but had seceded 
from the sect, and called himself an Evangelical Friend, .stated that 
he could not affirm according to the form, either in the 0 (feo. 4, c. 32, 
or in the 3 & 4 Wm. 4, c. 40, and he was allowed tc give evident'e 
under a general form of affirmation; the judges were unanimously <»f 
opinion that his evidence was improperly received. iMroti's rtiHv, 
lLm\ C. (: 27; 2 Moo. (\ V. 37. . 

This case led to the passing of the 1 & 2 Tiot. c. 77, E. K., which 
enacts, that any person who shall have been a duaker or a Moravian 
may make solemn affirmatiou and di chiration, in lieu of taking an 
uatn, as fully as it would be lawful for any such iKjrsim to do if he 
still remained a member of either of such religious denominations 
of Christians, which said affirmation or declaration sluill be of the 
same force and effect as if he or d taken an oath in the usual 

form; and such affirmation or declaration, if fdlso, is punishable as 
]terjury. Every such affirmation or dffclaration is to be in the words 
following: ‘^1, A. B., liaviug ])een one of the people called duakers 
[or on^of the persuasion of the people ealleu (luakers, or of the 
united OTethrcn called Moravians, us the eaxe may he'] and entertain¬ 
ing conscientious obj^tions to the taking of an oath, do solemnly, 
sincerely, and truly, declare and affirm.” ^ 

Separatists."} By the 3 & 4 Wm. 4, o. 82, U. K., the class or sect of 
dissenters called ^qiaratists, when required u{K)n any lairful occasion 
to take an oath, in any case wbere by law an oath Is or may be re¬ 
quired, arc also allowed to make on affirmation or declaration instead, 
in the words following: “1, A. B., do, in the presence of Almighty 
God, solemnly, sincerely* truly affirm and declare, that 1 am a 
member of the religious sect called Separatists, and that the taking 
of an oath is contrary to my religious belief, as well as essentially 
opposed to the tenets of that sect; and 1 do also in the same solemn 
manner affirm and declare.” ^ 

Persons cxcnmmmicate4,} It was formerly considered that persons 
excommunicated could not be witnesses; but by the 53 Geo. 3, e. 12T, 
s. 3, persons excommunicated ishaU incur no civil disabilities. 
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INCOMPETENCE FROM INFAMY. 

JFAftf (rimt’S dhqmlified . , . . . . 130 
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Jiif ptirdon . ; .. 132 

litj reverml of the Judgjnetd . . . . . . . 132 


This and the following title, Incompetency from Interest, have 
been in ©fleet abolished by the act “for improving the law of 
evidence,” (6 & 7 Viet. c. 85, E. & I.), but it has been thought 
advisable to retain the two heads in a condensed form, in order to 
show the state of the law up to the time of the alteration. 

The statute, after reciting that “ the in(j[uiry after truth in courts 
of justice b often obstructed by incapacities created by the present 
law, and it is desirable that full information as to the facts in issue, 
both la criminal and in civil oases, should be laid before the persons 
who are appointed to decide ajHiu them, and that such persons 
should exercise their jud^ent on the credit of the witnesses ad¬ 
duced, and on the truth of their testimony,” enacts “that no person 
ofierod as a witness shall hereafter be excluded by reason of inca¬ 
pacity from crime or interest frftn giving evidence, either in person 
or by deposition according to the practice of the cxiurt, on the trial 
of any issue joined or of any matter or question, or on any inquiry 
arising in any suit, action, or proceeding, civil or criminal, in any 
court, or before any judge, jury, sheriff, coroner, magistrate, pfllcer, 
or peiaon having, % law or by consent of partied authoi^y to hear, 
receive, and examine evidence, but that every person so oftered, may 
and shall be admitted to give evidence on oath or solemn aflirmation 
in those cases wherein aflirmation is by law receivable, notwithstand¬ 
ing that such person may or shall have any interest in the matter in 
question, or in the event of the trial of any issue, matter, jiuestion, 
on inquiry, or of the suit, action, or proceeding in which he is offered 
as a witness, and notwithstanding that such person offered os a 
witness may have been previously couvioted of any crime or offence: 
provided that this act sWl not render competent any party to any 
suit, action, or proceeding individually named in the record, or any 
lessor of the plaintifi' or tenant of premises sought to be recovered 
in ejectment, or the landlord or otlier person m whose ri^ht any 
defendant in replevin, may make oogniKanoe, or ai^ person in whose 
immediate and individual behalf any action may be broimht or de¬ 
fended, cither wholly or in port, or the husband or wite of such 
persons respectively.” 

The third section enacts, that nothing in this act shall apply to 
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any suit, action, or proceeding brought or oonimenced before the 
passing of this act.” 

^ What crinu's disqiiah’fil'd.] Previously to the late statute, where a 
jnnn was convicted of curtain otfeuces, lollowed by judgment, the law^ 
declared that his testimony should not be receiveu, ou tlie ground of 
the infamy of character which the cummissiun of such ci-imes in¬ 
dicated. It was once hold, that whore u man had undergone what 
was considered to be an infamous ])unishment, as the pillory, he was 
thereby rendered incompetent as a witness; but this rule was 
afturw'ards abandoned, and it was det yn ined that it was not tho 
nature of the j)unishment, hut of the oili-nee which rendered his 
evidence inadmissible. Gilh, Er. MO, Ji. y. P.: PritUlln's case, 
1 Leach, 442. The crimes that iiieapaeitated the parly committing 
tliem from giving evidence, were trea.-oii, pririniinire, Co. .Z.///. t>8, 
felony, and every species of the crimen fahi, as perjury, forgery, and 
the like. (iiUf.'Ec. Idl), It. X, ]\ 201. l‘utty inreony m-iis formerly 
under the provisions of the :U Geo. y, c. oo, an exception to tho nilo 
which disqualihed for conviction of felony, but when the distinction 
between grand and ]»etty larceny was abolished, and the latter made 
subject to all the incidents of the former, (see tit. Lmrcn}/,) that 
exception existed no longer. IJarratry, Ford's case, 2 Salk. <>U0, svd 
ride Com. liitj. Testm. (.-f. '\,) contra, 1 Leach, 442; and bribing a 
witness, to absent himself from a trial, Clancy's case, Fast. 208; were 
held to disqualify a witness. A eontietion tor a conspiracy docs not 
appear, in all instances, to Imve that efluct. Jn PriddU's case, 1 
IaucU, -442, where a p-rbon,who had been convicted tf a conspiracy, 
was produced as a witness, lluller, J., rejected him. The nature of 
the conspiracy is not staU-d. A man convicted of a conspiracy at tho 
suit of ti>u king, that is, of a conspiracy to accuse auotlicr of a capital 
offence, was incompetent, for there the offender wras to have tho 
villanous judgment, and to lose the freedom of tlio law. 2 IIu/c, 
P. C. 277. iVhere the n.-ception of an aflidavit was opposed on tho 
ground that the party (Lord t'oebraat-) making it had been convicted 
of a conspiracy to raise the public funds by false rumours, Sir 
'W. Scott, alter much consideration, decided against the objections. 
Case of the ViUv dc Varsoxic, ‘J Dodson, 174; we‘6 Stark, X. P, C\ 
22. So where a witness, who had been convicted of tho same con¬ 
spiracy, w;|i6t produced, Abbott, 0. J., received the testimony of the 
witness, but reserved tijc point. Cnacthcr v. Jlopmmd, 3 Stark, 21, 
A’’. P. 1 Dow. ^ Fy. X. P. C. 5, S, C. Ilut where the party was 
convicted of a (jonspiracy to do an act tending to pervert the course 
of justice, as iu tlio ease of a conspiracy to bribe a person summoned to 
give evidence before justici-s, on a revenue case, the conviction 
rendered him incompetent. JiusheU v. liarrett, Tty. A JUTof*. X.P.C. 
434. It seems that a conviction for winning % fraud or ill practice 
in certain games, rendered ^e party incompetent; since statute 
of 9 Anne, o. 14,^ s. 5, not only inflicted a ptmalty, but also enacted 
that he should be d«-eined infamous^ and one of the legal consequences 
of infamy was inoom|)etency to give evidence, PhiU. Ei\ 18, ed. 
But a conviction fbr keeping a public gaming house was hold W 
Abbott, C, J., not to disqualify. OratU's case, Ity, dj* Moo, X, P. V, 
270. Outlawry in a perwnnl action did not disqualify, but it was 
otherwise with regard to ju(^ment of outlawry for treason or felony, 

, which had the sunm eftect flf judgment after a vmdict or confession. 
Cb»t. Dig, Testm, (.4.4); pdier's emef T. Maym, 369; JIawkim, 
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P. C. h, 2, e. 48, ». 22. A person incompetent to give oral evidence 
in court, on the ground of infamy, was not allowed to have his 
afhdavit read. Wal/cer r. Kearnetf, 2 iW/’. 1148. Unless to defend 
himself against a complaint, Id. Davis if Carfa-'s case, 2 IfiaIJi. 4<)1, 
A jterson who had been oonvieted of a conspiracy, (it is nut stated of 
what nature) was held to bo entitled to make an afiida\it to hold to 
bail. Park v. Strocklnj, 4 D. R. 144. Where a witness, become 
incompetent from infamy, had, before conviction, attested an instru¬ 
ment, his handwriting might be proved in the same manner as if he 
were dead. v. Ma^j^ I 883. 

In trhat manner the convict ion mast hare been provcd.'\ Where it 
was said that a witness is disqualified by cvnrictiun, a iudgraentof a 
Court of competent jurisdiction Avas meant, and titat jiidgment must 
have been proved in the ordinary way. Parol evidence could not 
therefore be given of it, 1 Sid, 51; and though the witness himself 
might have admitted that lie was convicted of felony, this did iflSt 
render him incompettmt. R, v. VasttU Carcinm*S East, 78, Sti 
where a witness admitted himself guilty of perjnrv ; this went to his 
cn'-dibility merely, and not to his competency; 2V<//’s case, 11 East, 
30*.); auu ho was not inadmissible, though he admitted that he perjured 
himself upon the jK>int in (piestion. Id. Rands v. Thomas, b M. lV S. 
240. it was nut suftieient to giAe in evidence the indictment, and a 
verdict of guilty thereupon, Avithout proving the judgment, for judg¬ 
ment might have been arrested. Com. l)ig. Testm. {A. 4.) Gilb. 
Er. 142. Etc v. (fanscK, Votep. 8. The record of the judgment 
tln'nd'orc must have been produced in court; Jfaick. P. (’, b. 2, 

O. 40, s, 104; or an examined copy of it, as in other cases. 2 Hate, 

P. C* 278. It *mu.st have appeared that the party was conAdeted 
before a competent tribunal. Thus where, in order to prove a oon- 
viotiun at ISierra Leone, an indictment and ounvietioa thereupon were 
given in evidence, iJayley, J., held it insuilieient, because it did not 
shoAv by what authority the indiotiucut was found; and because it 
was imperfect as a record Avithout the caption. C(Mkt' y. Maxwell, 
2 Stark. S, P. 183. 

ComjwUmetf, hoir restored—hj sajlcring thejmnishment.‘\ Kven 
before tho recent act, Avhere the party convuired hiuHuffered the 
punishment awarded, ho was again rendered oomi>etent. The pro¬ 
visions on this subject, whicli were formerly contained in various 
statutes, were consolidated in tho 9 (ico, 4, c. 32, which enacted, s. 3, 
that where any offender had been convicted of any felony, not punish¬ 
able with death, and had endured the punishment to which such 
offender imd been adjudged, for the same, the punishment so endured 
should have the like effects and oonseqaenoes, as a paniun under the 
great seal, as to the felony, whereof me offender was so convicted; 
provided always that nothing therein contained, nor the enduring of 
such punishment should prevent or mitigate any punishment to 
which the offender might otherwise have been lawiully sentenced on 
a Bubsei|uent oonviotion for any other felony. 

The 4tli section enacted, that where |py offender had been con¬ 
victed of anv such misdemeanor (except jAerjury or suboma,tion of 
perjury,) and had endured Uie punishment adjudged for the same; 
such ol&nder should not, after the punishment so endured, be deemed 
to be, by reason of such misdemeanor, an incompetent witness in any 
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court or pr^eeding, civil or criminal. Where a person, sentenced to 
transprtation for seven years, was confined in the hulks dftring that 
period, but made his escape, twice for a few hours eacli time, (for 
which he was punished,) the judges held that these escapes, on which 
he was immediately brought oack and served out the remainder of his 
term, did not prevent him regaining his comiietmicy. liudivek's case, 
JRuss, 248. 

Competency, how restored—hy ptmhn.l The competency of a 
person, whose evidence had been rendere^nadmissible by conviction, 
was restored by the king’s pardon, whiah^|||u the effect of discharging 
all the consequences of the judgment. \'rvshy\ case, 2 Salk. 689; 
Zord Rayau U9. But where the disability was not meroly a consv- 
qucHce of the judgment, but was a part of the judgment, as in case of 
judgment for [jerjury u|)on tlic 5 Eliz., wliieh provided that thej^arty 
convicted should never be admitted to give evidence till the judgment 
vas reversed, the king could not by his pardon restore competency, 
tnougb it might have been restored by act of parliament. Ford's ease, 
2 Salk, 691; Gilh. Ev. 141. A man convicted of perjury at common 
law, was restored to his competency by pardon. Id, Dover v. Maes- 
taer, 5 Esp. 94 ; see Mr, Hargrave s learned Dissertalion “ On the 
effect of the King's pardon of perjury," 2 Jurid, Argunt. 221. 
At common law, it was neeesjsaiy to produce the pardon under the 
great seal, and it was not sufficient to show it under the sign manual, 
or privy seal, w'hich are only in the nature of warrants, and counter- 
mandable. (rul/y's case, 1 Zeach, ; Miller's case, 2 W. Itl. 797; 
Earl of Warwick's case, 5 St. Tr, 171,,/b. vd. But the 7 & 8 Geo. 4, 
c. 28, *s. 13, enacted, that where the king should extend the royal 
mercy to any offender convicted of any felon}', pUBis|iabIc with death 
or otherwise, and by warrant under his royal sign manual, counter* 
signed by one of the principal secretaries of «tate, should grant to 
such offender, either a free nr a conditional pardon, the discharge of 
such offender out of custody in tlic case of a free pardon, and the 
performance of the condition in the case of a conditional pardon, 
should have the effect of a pardon under the great seal for such 
offender, as to the felony for which such pardon should be so granted. 
This statute did not apply to the case of convictions for misde¬ 
meanors. And, tlierefore, to restore the competency of persons so 
convicted, we pardon mu»t still have been shown under the great 
seal. The king might extend his mercy on whatever terms lie 
pleased, and consequently might annex to his pardon any condition 
that he thought lit, whether precedent or subsequent, and on the 

J erformance of that condition the validity of the pardon de{>ended. 

hark, P. C'. h. 2, c. 37, s. 28. It must, tlierefore, have been 
proved, that the condition had been performed. 

It has been held in Scotl^d, fto which country the d & 6 Viet, 
c. 8o, does not exf^end,) and ifwould probably be so field if tlvo point 
should arise in our own courts, tfiat si person who lias been convicted 
by a foreign tribunal of an offence incurring infamy, and pardoned by 
tile sovereign authority in that country, is admissible as a witness 
here, if tho law of the foreign country allows the competency of the 
party to be restored in fliiRt manner. Smith's ease, 1788, Burnet, 
4Uo, Alison, Frac, 451, 

Cmnpetency, how restored—^y reversal of the judgment."] If a eott- 
viction and judgment were read <m the one ride to show the witness 
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incompetent, they might have been answered on the other, by reading 
a reversal of the judgment upon writ of error. If the incapacity 
arose from an outlawry, under a charge of treason or felony, it was 
removed by proof of the reversal of that outlawry. If the objection 
was, that the witness had been attainted by an act of purliamcnt, 
which subjected him to ail the penalties of an attainder, unless he 
surrendered befote a certain dav (which is a kind of parliamentary 
outlawry), it might have been shown that the witness had surrendered 
cunfomiubly with the act. rhill. Bo. 20, %ih al. 
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IXCOMPETEXCY FllOM INTEREST. 


See onfc, p, 129, the 6 & 7 Viet, c. 8-7, abolishing this head of 
disqualideation, of whioh, however, aa outline is still retained. 

• ♦ 


Nature of the interest in general 
Jietcanh 
JfV/er .. 

Proseeutor^ irhen competent 
informers^ u'hen eompefeni 
Inhabitants, tehen eompufent 
Hail incumpeietiU 
Interest, how removed 
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Incompefency from interest—nature of the interest in general.'] The 
general rule in criminal as well as in civil eases, was that a person 
interested in the event was not com])etent. Per cur. in Jf'illiams's 
ease, 9 Ji. dj* C. 360. liut the interest must have been- such as the 
law recognised, and the bias, arising from the witness standing in the 
same situation as the party by whom he was tendered, was not suf¬ 
ficient. PhiU. Ev. 114, 8/A ed. Thus, if there were two actions 
brought against two })ersons for the same assault, in the action against 
the one the other might be a witness, because he was not interested 
in the event. Itg Ashurst, J., 1 T. It, 301. By Abfmtf, C. fl 
JB. Ijr C. 387. Nor was a man incompetent because he was personally 
interested in a similar question to that upon wltioh he was called 
to give evidence. Thus a person was not incompetent because 
he was possibly liable to be punished by an information, in the nature 
of a quo warranto for a past act, the lawfulness of which he might 
iiave supported by his testimony in another action to which he was 
not a party.# Graft cytse, B. It. II. 10 Geo, 2 ; 2 Selw. N. P. 1148, 
6/A ed. 

The same rule prevailed in criminal proceedings. When several 
persons were separately indicted for perjury in swearing to the same 
fact, any of them might have been before conviction a witness for the 
others. Baik v. Montague, ait. Forhesh Rep, 247; Gumtom Y.Bowms, 
eit. 2 Male, P. C. 280; and 2 Belw. N, P. 1148, (></* ed, ^ 

Nature of the interest — retcards."] The expectation of a benefit, 
not necessarily and legally flowing from the event of the proceeding, 
did not render a witness incompetent, as the promise of a pardon, 
jwst. So where a woman gave evi^nce against a prisoner, under 
the hope that his conviction woi^d tend to procure the pardon of 
her husband, who had beep Oonviotod, it went to her credit only, 
and not to her competency, Rudds ease, 1 Leaeh, 127. So in prose¬ 
cutions' where there were rewards, although the reward could only- 
have been the efieot of the'oonyiction, the prosecutors were competent 
witnesses, yet every man who came as a witness, nnder the idea of 
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having a revrard on the oonvictlon of the prisoner, might be said to 
have been interested in the point of puperty in the event of the cause. 
Per cur. Ibid. After the riots of 1780, a reward was ofiered by 
government for the apprehension and conviction of any of the rioters, 
and a question ai’ose, whether persons thus interested in the convio- 
tiun of the criminals were admissible witnesses against them. The 
twelve judges unanimously agrc||d that the testimony of the witnesses, 
wlio claimed and received thrreward, was admissible. 1 Leach^ 
314, (nl. It was upon the principle, that the exclusion of jwsons 
on titled to rewards, would he inconsistent with the spirit of the acts 
giving the rewards, and ag|ust the grounds of public policy, that 
their competence W’as virtual^ continued. Per cur. 9 li, 4' f-’- 556. 
With regard to rewards oflered by private individuals, the principle 
upon which iHjrsons entitled to them were held comptont witnesses, 
was said to be, that tlie public had an interest upon pjjblic grounds, 
in the testimony of any person who knew any tiling as to a crime, 
and that nothing private individuals could do would take away the 
right which the public had. Ibid, Again, when a statute entitled 
a party' to pardon, provided another otfeuder were convicted on his 
ti'stimony (as was formerly the ease, upon the statutes 10 & 11 
Wra. 3, c. 23, 8. 5, and 5 Aim. o. 31, s. 4), the party so entitled 
W'as a competent witness. Where the legislature had held out that 
as a reward by way of inducement for criminals fiS convict and make 
a discovery, it would have been acting against the rules and princi¬ 
ples of law, if they wore by giving their testimony considered as 
interested in the event of the prosecution. Per cur. Itudd's cascy 
1 Learhy 161, 135. 

Nature of the interest — wager.’] If the witness laid a wager that ho 
would eou\ict the prisoner, he was stiU competent, though it went to 
his credit. FoPs case, 1 iStr. 655. 

Prosecutor, when competent.] As a general rule, the prosecuto^or 
party injured, was a competent witness in criminal prosecutions. This 
rule, which by some has been supposed to have been grounded upon 
the absence of ail legal interest, and by oihers, upon the principle 
that the law would not presume, that in a public proceeding a man 
would be actuated by revengeful or improper motives, appears to 
have been groimded on reasons of public iwlicy, whinh forbid the 
exclusion of the person whose evidence must dually have been the 
most material in the case. Though as a general rule a prosecutor 
was competent to prove the ease for the prosecution, yet many 
instances occurred in which he might bo iuterested in the event of 
the proceeding, and in those cases his testimony could be received. 
Lut altliougli he might have an interest in the event, he might yet 
nave been competent, either on the ground that the statute whiclu 
conferred tlie interest, expressly or implied, recognised his competenoy, 
vide post, Informers; or by reason of some principle of public policy, 
which required tiiat his evidence should be receive. SSe supra, and 
the judgment of the court in Williams^ case, 9 B. C. 556. Upon 
proseoutions fur robbery, the par|y robbed was always considered as 
a competent witness, although tiie 21 Hen. 8, o. 11 (repealed), gave 
him a writ of restitution for the recovery of the stolen goods u^n 
the conviction of the ottender. The reason of this, however, de¬ 
pended upon the words of the statute itself, which provided, titat if 
the felon who robbed were attainted by reason of evidence given bg 
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the party robhed, or owner of the money, &o., or by any other perstm 
by their proenrement, the party robli^ should b% restored to his 
money, &o. WiUiamg's case, 9 Ji. ^ C. 560, 657. 

On an indictment at common law for perjury, the prosecutor was 
a good witness. Bruaykton's case, 2 Str. 1229, orerruloiy £lh's*8 cascf 
id. 1104, arid Whitings case, 1 Salk. 283 ; see 4 Burr. 2256, B. N. P. 
289. But a distinction was taken Jjj^cen this case and that of an 
indictment for penury ujion the 6 iRiz. c. 9, which gave the party 
grieved 10/, (half the {>eualty), in which case it was said he would not 
have been a competent witness. B. K. P. 289; JIatck. P. C. h. 2, 
c. 46, <.118; 6W6. 124; 2 SfarM^v. 139, 2nd ed. It was, 

however, justly observed, that as in w action to recover this moiety, 
the party grieved would be precluded from giving the conviction in 
evidence, theip appeared to be no objection to his competency. 

2 MmstiU, 546* It must be observed also, that the statute gave the 
moiety to such person as shall be grieved, &e., and would sue for the 
same. See B. ^ C. 6o8, Although the suit for poijury in the course 
of which the defendant was indicted, were not at an end, the pro¬ 
secutor was still a competent witness. Boston^ » ease, 4 Bast, 672. In 
an indictment for peijury, committed in an action where the prosecutor . 
stated that he expected the defendant would be called as a witness 
against him in aju^er action which was coming ofi' between the same 
parties, l^rd Denman, C. J., expressed an opinion that the prosecutor 
was incompetent to give evidence, hy reason of the interest he had in 
getting rid of the defendant as a witness by convicting him of perjury. 
llulmds cane, 7 C. ik P. 8. The correctness of this opinion was (jues- 
tioned. See Phill, £v, 64, Sth ed. n. (5). 

It was formerly held, Uiat the party whose signature was forged, 
was not a competent witness for the prosecution on an indictment for 
the forgeiy; 2 Jiuss. 601; but the 9 (ico. 4, c. 32, s. 2, enacted, that 
on any prosecution by indictment or information, either at common 
law, or oy virtue of any statute, against any person, for forging any 
d^d, wnting, instrument, or other matter whatsover, or for uttering 
or disposing of any deed, &c., knowing the same to be forged, or for 
being accessory before or alter the fact to any suoh olfeuce, if the 
same were a felony; or for aiding, &c., the commission of any such 
offence, if the same were a misdemeanor, no person should be deemed 
to he an imeompetent witness in support of any such prosecution, by 
reason of any intereA.which such person might have or be supposed 
to have, in respect of such deed, &c. 

Some of the older cases on the subject of the competency of wit¬ 
nesses in criminal proceedings, were decided upon the idea that the 
conviction might ^ afterwards evidence for the witness in another 
prooee^ng; but it was afterwards settled that the record of a con¬ 
viction could not be received as evidence, either at law car in equity, 
^in &vour of the party upon whose testimony tbo conviction was pro¬ 
cured. Pickersgtll^s case, 4 £asl, 577 {//); BosfmCs ease, 4 £asi, 682. 
See also Smitk Runmem, 1 Camidu 9; Hathaway v. Banow^ 
ibid. 151; Bindon V. Browning, 1 496. 

Upon an indictment for usury, the prosecutor, the borrowOT of the 
money, was competent. Sm$Ps ease, l Mod, 118; Smi^ v. Prayer, 

7 T, R. 69. On an^ indictment for not repairing a highway, the 
prosecutor was admitted aa|^ witness, for though the court was 
authori 2 ed (13 Geo. 8, o. 78, sf 64, repealw bv the 6 & 6 Wm. 4, o, 50, 
^ post. Highways,) to awar4 eosts against him, in cose the proceed¬ 
ings should appear to be vex^us, y^ it would scarcely presume, in 
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the first instance, that his conduct had been vexatious, so as to raise 
an objection to competency, especially after Uie finding of a bill 
by the grand jdry* jR* v* Inhab. Jlammermiith, 1 Sf'ftrk. 357, and 
nott, id, 35H; 1 Rum. 334. So upon a removal of an indictment by 
certiorari, from the sessions to the Court of King’s Bench, in whicn 
‘ case the defendant, if oonvicted^^is by the 3 & 6 Wm. & M. c. 11, 
liable to pay costs to the prosed|w, the latter was still a competent 
witness uiwn a principle of pnol^policy, because, if the act of par¬ 
liament, V'hich was designed to discourage removal of suits by 
certiorari, shoiild have taken off the evidence of the prosecutor, it 
would have given the greatestg|icouragemcnt to them that was possi¬ 
ble. Muscvfs rase, 10 Mod. iM ; 2 Rnss, 603. Upon an indictment 
lor a forcible entry under the 21 Jac. 1, c. 16, or 8 11, 6, c. 9, by 
which the justices are empowered to make restitution of the premises 
lutered u[>on, the prosecutor, the tenant of the premises so entered 
u[Kin, was not a competent witness, on the ground of his interest in 
the restitution. Wi/liams's case, 9 R. ii' C. 549; Jieavan's case, 
Rtf. ty Moo, X. 1*. V, 242. With respect to the competency of 
defendants iii criminal prosecutions as witnesses, see ante, p. 134,0Mcf 
jiost, tit. Avcomplu'cs. 

Informers, trhen amjietent.'] Whether an informer, entitled by 
statute to the penalty or part of the penalty, upon the conviction of 
nu offender, was a competent witness u{>ou the prosecution of such 
person, depended upon the terms of lh(i statute creating the penalty. 
It has been already stated, {ante, p. 135), that the mere fact of a 
reward being given to the party aiscovering an oiiender, did not 
incapacitate the jiaxty, if the statute giving the reward oontemplatt'd 
such person being a witness. And it seems to have been settled, that 
wliere a statute gave a reward, or the whole or part of a penalty to 
the informer, and such reward or penalty was not recoverable upon 
the indictment itself, but a distinct suit was necessary, then, as the 
conviction would not have been evidence in such suit, the.testimony pf 
the [lorty entitled to the penalty, &c., was admissible. See Williams's 
case, 9 X a- a 557. ius upon a prosecution upon the stat. 9 Ann. 
c. 14, B. 5, for penalties by the loser of money at cards, he was acom- 
)>etent witness, the penalties being given to such person or persons as 
shall sue for the same by action. Luekujfs ease, cif^d Willes, 425, 
(a); 9 R. C. 657. So on a prosecution for the penalty of oOOi. 
under stat. 23 Geo. 2, o. 13, s. 1, for seducing artificers to*go out of 
the kingdom, although tlie informer was entailed to a moiety of the 
penalty, upon suing for the same. Johnson's ease, Willes, 420, (a); 
9 X V. 6pl. 

Where the act giving the penalty to the informer or other j^rson, 
oentemplated his l^ing a witness, he was of course admissible. Such 
prsons were, in the words of Lord Kllenborough, “ made witnesses 
by a legislative declaration.” 4 East, 183. By the 2 Geo. 2, c. 24, 
s. 8, relating to bribery at elections, any offender within the act dis¬ 
covering within a certain time any other offender, so that the person 
discovered be thereupon convicted, the discoverer not having beyn 
hims^f before that time convicted, shall be indemnifi.ed and dis¬ 
charged from all penalties and liamlities incurred under the act. 
This gave a parliamentary oapaoitation the witness, through whom 
the foot was discovered, and who might otherwise at oommon law 
have been inoaimoitated. Jleward v. Shipletf, 4 East, 180; Rush v. 
Railing; PhiUips v> Eowler, cited Sayer, 291, d R, ^ C, 557< So 
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wiuire upon an indiotment on the 21 Geo. 3, c. 37, a. I, for exporting 
maohines used in the manufactures of this country the informer, to 
whom the penalty (by s. 7) was to go, when not otherwise provided 
for, was held by Lord Kenyon to be a eon^ietent witness, his lordship 
observing that the objection had been long since ove^led in a case 
in Sir J. Burrow's lieports, soon aiter Lord Mansdald's coming into 
the oocu’t, in cases of bribery. ease, 289); Ifefw- 

duie*s ease, 3 JKsp. (>8. But whei^ffne penalty was recoverable tm 
the indictment itself, and the informer was not driven to a suit, and 
was not rendered comj>etent by the construction of the statute, his 
title to the penalty gave such an iut«i[pBt iu the event of the prosecu¬ 
tion as would incapacitate him. Thus a conviction for deer-stcaliug 
was quashed, because the same person was both informer and witness, 
and entitled to a part of the penalty. Tillp's cem, 1 *SYr, 316; 
Piercjf'% case, Andh. 18 ; liittnci/'ti case, tdl. 240, i*’. P, So upon an 
information on the stat. 17 Geo. 2, e. 16, for having naval stores in 
possession, the infomer, who was entitled to a moiety of the pnalty 
given by the act, was rejected as incompetent bv Lord Kenyon. 
lilacknuta's case, 1 Psp. 9<>, serf ride pttsi. ‘But where tlie statute 
gave the court power either to tine or imprison, a person who would 
be entitled to a portion of the tine was a comjietent witness. 8ee 
Otle's case, 1 Esp. 169; Peake, 217. In many oases informers 
entitled to receive i)enalties, were, notwithstanding, made cum{>(>tent 
witnesses by the express provisions of various statutes. As tor 
instance by*the 3 & 4 Wm. 4, c. />3, s. 118, for the prevention of 
smuggling. So in the 32 Geo. 3, o. 36, for preventing counterfeit 
certittcates of servants’ characters, and in 33 Geo. 3, c. 73, s. 17, and 
1 & 2 Viet. c. 79, 6. 26, for regulating hackney coaches, similar pro- 
v-isions rendering the informer competent are contained. So also by 
the 27 Geo. 3, c. 29, the inhabitants of every parish, township, or 
place, should be deemed and taken to be competent witnesses fur the 
purpose of proving the commission of any offence within tlie limits of 
such parish, &c., notwithstanding the penalty incurred by such 
cif&noe, or any part thereof, was or might be given, or applicable to 
the poor of such parish, &o., or otherwise, for the benefit or use, or in 
aid or exoneration of such parish, &c. Provided always, that nuthii^ 
in that act contained, should extend to any action or proceeding, in 
which the penalty or penalties to be recovered, shall exceed the sum 
of twenty pounds. ?>«e I)avuds case, 6 T. M, 177. Where a penalty 
w^as imposed by statute, and the whole or part was given to the 
informer, who became entitled to it U{mn the oouviction, he was an 
inoomTOtent witness, unless rendered com^tent by the statute. 
TiUetpe case, 1 Stra. 315; Stoners case, 21 La. Pnym. 1545. 

InhahitarUs, when campetmt.l The rule with re^rd to the coir- 
petenoy of inhabitants, was tfius laid down by Chmf Baron Gilbert. 
** The men of one county, oit^, hundred, town, corporation, or parish, 
are evidence in delation to rights, privileges, immunities, and 
affairs, of mich town, if they are not concerned in private 
interest, in relatioa thereto, or advant^ed W each rights and 
privileges, as they assert by their attestation. Men of a countv ore 
evideuoe on an indictment not repairing a bridge, whether it be in 
r^air or not, for they are pgileotiy iadifferoit, b^nie it is tK^aal to 
every man that tiiie bridge^ for. oemvenienee of passage, should be 
repaired where it is neo^liry, as that they shwld not be put to 
. unnecessary <harge; for eviry mas, lor the oonvenienoe of his own 



WUnetM. 


m 

passage, is oonoenied to uphold the bridge, and eaauot be thought to 
create a osele8% charge, so that he. is perfectly indifierent, being 
equally interest; but ihe men of a county cannot be sworn in a 
cause retaring to the bounds of the county, in a suit depending 
between that and another county, carried on at the county charge, 
because every man is in such a case concerned to prevail in point of 
interest.*’ 6'#&, JSv, 126. doubt, however, existing with 

regard to the admissibility of tW evidence of inhabitants, on indict¬ 
ments for not repairing decayed bridges and highways against private 
persons or bodies poulic or oorporate, the stat. 1 Ann. st. 1, c. 18, 
s. 13, reciting, that such witnesses had been rejected, enacted, that 
in all informations and indictments to be brought and tried in any of 
his Majesty’s courts of record at'Westminster, or at the assizes, or 
quarter sessicms of the peace, the evidence of the iul^abitants, being 
credible witnesses, or any of them, of the town, corporation, county, 
riding, or division in which sdeh decayed bridge or highway lies, 
shall be taken and admitted in all such cases in the courts aforesaid, 
any custom, rule, Order, or usage to the contrary, notwithstanding. 
The inhabitants of the hundred could not, before the stat. H (ieo. 2, 
c. 16, s. Id, have been competent witnesses for the defence in an 
action on the (repealed) statute of Winton, (/tid. Ev, 127, but by 
the statute of Quo. 2 they were render^ competent. IJy the 
13 Geo. 3, c. 78, s. 76, any inhabitant of any parish, township, 
or place, in which any offence should be committed oontrary to 
that act, should be deemed a comptent witness, notwithstanding 
his or her being such inhabitant. And by sect. 08, the surveyor 
of any parisli, township, or place, should be deemed in all cases 
a eomptent witness in all matters relative to the execution of 
the act, notwithstanding his salary might arise in part from the 
forfeitures and penalties thereby inflicted. By the general rule 
of law the rated inhabitants of a jmrhh were not oomptent wit¬ 
nesses for the defence, in an indictment for not repairing a high¬ 
way. I)ict, per Lord Ellenhorouph, 1 66; Ehiil. Ev, 134, 

8^ ed ,; 1 Jtms. 334 ; 2 Rum. 602. Upn an indictment against the 
inhabitants of a Um'uahipf for not repairing a highway, the defendants 
pleaded that one K. was bound rattonc teuurce to repair. To prove 
tills, an inhabitant of the township was called, who was not an occu¬ 
pier of land there, and consequently not rated to the poor; but Lord 
Kenyon rejected him as being directly interest^ in the event of the 
suit, because if there should be a verdict against tine defendants, the 
witness, as an inhabitant, would be liable to the payment of the fine; 
and also any inhabitant was liable to tlie statute duty. J®. v. Inhab. 
Wheaton Aston^ Serjt. WiUiamti's MHiiS .; 1 Stark. Er, 144, 2d ed. 
But where a penaltv was given to the poor of a prish, as the recovery 
«f the pnaltiiea only went to relieve such prsons as were actually 
rated to the relief of the poor, an inhabitant of the parish, thougn 
omitted from the rate, for the very purpse of giving evidence, was 
decided to be a oomptent witness, if, v. Inhab. Kirhford,.2 
669, ISo a parishioner mying rates was held to be a comptent udt- 
ness in an action defended by an order of vestry, directing liie eosto 
to be defrayed out of the rates, such order being illegal. Wuha 
V. Xance, 6 Ettp. 132. By the 64 Geo. 3, o. 107, s. 9, rated in¬ 
habitants were rendered comptent witnesses famong other 
in any matter relating to sueh rates ot eesses.’* There were various 
oontradiotory demons upon the eifbet of this statute^ but it was 
held (oveirwng Oxmdm v. Palnm-f 2 B, ^ Ad. 236, and Mex v* 
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Bp, Aucl-land, 1 A. ^ E, 744,} tliat a rated inhabitant was a com¬ 
petent witness for his parish under the above act in an ejectment 
respecting parish property, the v. Adckrlep, 3 -V. <51* P. G29; Doe 
V. JSowks, id. 632. 

iiy the highway act, 4 & 5 Wm. 4, c. 50, s. 100 (repealing the 
13 Geo. 3, c. 78^ and other statutes) no person should be deemed 
incompetent to give evidence, or be <y^ualined from ghing testimony 
or evidence in any action, suit, prosecution, or other legal proceedings, 
under or by virtue of that act, by reason of being an inhabitant 
(which by the interpretation clause, s. 5, included any person rated 
to the high wav rate) of the parish in which any offence shall be com¬ 
mitted, or of Ibeing a treasurer, clerk, surveyor, district surveyor, or 
assistant surveyor, cCllecU'r, or other officer appointed by virtue of 
that act. Also by the general turnpike act, 3 uco. 4, c. 126, s. 137, 
any inhabitantT of any parish, township, or place, in which any oflenoe 
should be committed contrary to th&t act should not be deemed an 
incompetent witness by reason of being such inhabitant. And by tlie 
4 Geo. 4, c. 9o, ^ 84, no jHirson should be deemed incompeteut to 
give evidence in any action, suit, prosecution, or other legal pro¬ 
ceedings, &c., under or by virtue of any act for making or main¬ 
taining any turnpike road, or the 3 Geo. 4, c. 126, or that act, by 
reason of being a trustee or commissioner of such road, or a mort¬ 
gagee or creditor of the tolls thereof, or a farmer, lessee, or collec tor 
of such tolls, or a treasurer, or clerk, or siirvcyor, or other officer 
under such act. fc>ee further titieSf JUritlf/cH, Jlojhivuyis. 

Bail incompetent.'^ In criminal as well as in civil cases, jKsrsons 
Avho had become bail were incompetent w’itnesscjs for the defence. 
Thus on the trial of John Hampden for a misdemeanor, Sir Henry 
Hobart w'as called as a witness for the defendant, and objected to on 
the ground of his being bail, and the objection was allowed; for the 
bail was exonerated from his recognizance on the discharge of his 
principal, but it was said that the bail might have been changed, in 
order to make him a good witness. JIanqnkns case, 3 AY. 2V. 842, 
/o, ed. ; 1 3f*Sai/y, Ev, 59. 

Interest^ how removed.] Where the ineompetency of a witness de-* 
pended upon a pecuniary or other interest, with which he was oa[>able 
of parting, it might nave been removed by a release or other proper 
nme. Thus before the passing of the 9 Geo. 4, o. 32, (which ren¬ 
dered the prosecutor in cases of forgery a comj.ietent witness, vide 
ante, 136} a release from the holder of a promissory note, to the sup¬ 
posed drawer, in whose name it was forged, rendered the latter a 
competent witness to. prove the forgery. AkehursCa caae, 1 Leach^ 
150. So if the suppo^ obligor of a bond had been relent by the 
sappe^d obligee. BodiTs cam, 2 Eaat, P. C, 1003; 1 Lcaeh, 155. 
It might also have been shown that the witness, though once 
interested, had become competent by payment, or other matter, dis¬ 
charging the interest. Thus ^where^the party, whose name was 
forg^ to a receipt, had recovered the money from the prisoner, he 
was held to be competent. Wt/^Ps case, B. N. P. 289; 12 Vin. Ab, 
23; 1 Utark. Ev. 127, 2nd eld* U the pa^ wishing to call an 
intei^ded witness, tendered rdease to h^ which the witness 
refused, he might stiQ be esdsmined. PhiU. Ev. 144, 8th ed.; 
ZBusaeU, 378. So if the wifmiiss hims^ tendered a release. Bent 
Y, Baker, 3 T. JR, 35 ; GeoMitJ^ V. We^ord, Ihugl, 139. 
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INCOMTETENCY—pUSBAND KSD WIFE. 

General rtth ..141 

Only esrfende <fo lawful husband and wife .142 

JEt'ulenee of either admissible in collateral proceedings, aUhmtgh it 

tends to criminate the other ...... 142 

Cases where the husband or wife has been held incompetent . .143 
Casi‘6 of personal violence .^ . . 144 


General rule.'] Husband and udfe are in general incompetent 
■witnesses, either for or against eadi other, on the* ground f&rtly of 
policy, and partly of identity of interest. The circumstance of ono 
of the parties being called for or against the other, makes no distinc¬ 
tion in the law. Wlien the testimony of either is admissible against, 
it is likciirise admissible in furour of the other. Serjeant''s ease, Rg. 
if 3foo. K. P, C. 352. And this rule of law is not affected by the 
recent statutes ; the 14 & 15 Yiet. c. 99, s. 3, and the 16 & 17 Fict. 
0 . 83, s. 2, exwessly proriding that nothing therein contmnod shall 
“ render any husband competent or compellable to give evidence for 
or against his wife, or any wife competent or compellable to give 
evidence for or against her husband in any criminal proceeding; ” 
and s. 3, that they shall not be compellable to disclose communi- 
oatlbns made to each other during the marriage.’* 

The declarations of liiisband and wife are subject to the same rule 
of exclusion os their virA voce testimony. But although neither the 
evidence nor the declaration of a wife are admissible a^iust the 
husband on a criminal charge, yet observations made by her to him 
upon the subject of the offence, to which he gives no answer, or an 
evasive reply, arc redeivable in evidence as an implied admission on 
his part. Smithids case, 5 C. P. 332; Jiartletfs case, 7 C. P, 
832. So what a prisoner is overheard to say to his wife, or to him¬ 
self, is evidence against him. Simon's case, 6*C, ^ P. 510. 

Where the relation of husband and wife bas once subsisted, the 
one is inadmissible for or against the other, even after the relation 
has ceased, with respect to matters which occurred during the con¬ 
tinuance of the relation. Thus, where a woman divorced by act of 
parliament, and married again, was called to prove a contract by her 
former husband, she was reject^ by Lord Alvanley. If she might be 
a witness, his lordship observed, in a civil proceeding, she might 
equally be so in a criminal proceeding: and it oould never be 
endured, that the confidence which the law had created,, whilst 
tiie parties remained in the most intimate of all relations, should 
be broken, whenever by fte misconduct of one party the relation 
has been dissolved. Monroe v. Twisleton, Peake, JSv, App. xci. 
hih ed. Upon the anthorii^ of this cose, Best, C. J., reject^ the 
testimony of a widow called to prove a conversation between 
herself and her late husband. Doker v. Hosier, JRg, ^ Jf., N. P, 
C. 198; sed vide Beveridge v. Minter, 1 C. ^ JP. 364, where Lord 
Tenterden, C. JT., received the evidence. 
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But in Connor v, MarJoribankSf A M, ^ G. 435, tbe court of 
Common Fleas held, that it M’as the sounder and better rule to 
exclude the testimony of each respecting the other in all cases, 
according to the law laid down by Lord Alvanley in Monroe v. 
Twi«kiim. 

Only extends to lairful husband and It is only where there 

has been a valid marriage, that the parties are excludecl from giving 
evidence for or against each other. Tlierefore, on an indictment for 
bigamy, after proof of the first marnayr, the second wife is a com¬ 
petent* witness against the husband, for the marriage is void. It, y, 
P. 287 ; Bae. Ab. Er. A. 1; 1 East, P. (\ 46{>. So where a woman 
had married the plaintilf, and lived with liiin us his wife duriitg the 
time of the transactions to which she was called to speak, but had 
left him on the return of a former husband, who had been absent 
from England upwards of thirty years, and was supposed to be 
dead ; Patteson, J., held that t}»ere was no objection to her giving 
evidenoD for tbe defendant. Welh v. Fisher, 1 Moo. jjr li. P9, S, C. 
5 V, P. 12. A woman who has cohabited with a man as his wife, 
but is not so in fact, is a coiD|>etent witness for or against him. 
Eatheics v,' Galindo, 4 Ithujh. OIU, 

Eridence of either admissible in collateral proceedittys, althonyh it 
tends tui criminate the other,'\ It is not in every case in which the 
husband or w'ife m^ be concerned, that the other is jprecluoM from 
saving evidence. It was indeed, in one case, laid down as a rule, 
founded iqmn a principle of public policy, that a husband and wife 
are not permits to give evidence, which may tend to criminate 
each oUier. Per Ashurst, J,, Ji, v. Cliriyer, 2 T. M. 208. But in 
a' subsequent case, the court of King’s Bench, after much argument, 
held that the rule as above stated, was too large, and that where the 
evidence of the wife did not directly criminate the husband, and 
never could he used against him, and where tibe judgment, founded 
upon such evidence, could not affect him, tbe evidence of the wife 
was admissible, li. v. All Saints, Worcester, 1 Phill. Et\ 72, i)th 
ed.; 6 M, ^ S. 194. So also, it was held in a*settlement case, that 
a wife was a competent witness to prove her marriage with her 
husband, although he had previously been examined, and proved a 
second marriage with* anotW woman. Lord Tenterden, 0. J., in 
delivering the juo^ent of the court, said, In deposing to this 
marriage, she did not contradict any thing that he (the husband) had 
said. 1 notice this fact, but we do not mean to say that if she had 
called to contradict what he had sworn, she would not, in a 
otM like this, have been a competent witness to do so. It is not 
necessary to decide that point at present.” Mex v. Jtathunch, 2 Jf, 
^ Ad. 830. 

A wife may likewise be a witness in an action between third 
partiee, not immediately affecting the interest of the husband, tboi^h 
ner evidence may possibly expose hnn to a legal demand, as in an 
action between mrd persons, for goods sold and delivered, to ;^ve 
that the goods were sold on ' har husband’s credit, and net on 
credit of the defendant. Par Kmg, C. J., Williams v. Johnsm, 
I Sir. 204, BnM, N. P. 2^7, 0. C, But it is settled that ndther 
husband nor wife is compete to jjarove non-apocos in wliatever fom. 
the legal prooeediim may bsf, and whoever may be parties to it. 
Mex ▼« Moohe, I Wilscm, SP ; Mex v, JSw<, SMlSj y. 
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KeHf 11 EMiy 132. Neither can either be examined os to any 
ooliateral fact for the parp<we of proving non-aeoess. it&t v. 
StourUtHy 6 A, 4^ E. 180. 

♦ 

Cases where husband or wife has been held incompetent.'] On an 
indictment for a joint assault against two, it was proposed to examine 
the wife of one of the defendants in favour of the other, but there 
liaving been nuiterial evidence given against the husband, and it 
being a joint trespass, and impossible to separate tlie oases of the 
two defendants, the Chief Justice refused to let her be examined. 
Frederick's cascy 2 6Yr. 1095, On a joint indictment for burglary 
against two, the wife of one of the prisoners has been held inoom- 
petent to prove an alibi for the other. Littledale, .1., rejected the 
evidence, oh the ground that it would go to show that the witness 
for the prosecution was mistaken as to one of the prisoners, and would 
thus w'eaken his evidence altogether, and benefit her husband. On 
a case reserved, the judges (except Graham, B., and Littledale, J.) 
thought the evidence rightly rejected. Smith's case^ 1 Moodify V. V. 
289. 8ee also Mood's casOy id. 281. So upon an indictment for a 
conspiracy, the wife of one of the defendants cannot be called as a 
witness for another defendant. Zockcr's case, 5 Esjt. 107. Again, 
upon an indictment for a conspiracy against the wife of W. S. and 
Olliers, for procuring W. S. to marry; Abbott, C. J,, rejected W. S. 
when oa^d as a witness for the prosecution, Serjeant's case, Ey, 

Mm^K. i*. 6'. 352. So where upon an indictment against Webb 
and three other prisoners for sheep-stealing, the counsel for the pro¬ 
secution proposed to call the wife of Webb to prote facts against the 
other prisoners, and urged that it was onl^ in cases where the 
acquittal or conviction of one prisoner had a direct tendency to cause 
the acquittal or conviction of the other prisoners, that the wife of one 
prisoner was incompetent to give evidence for or against the other 
prisoners, Bollaud, B., hold that the witness was incompetent. 
IVebb's case, Gloue, Spi\ Ass. 1830, 2 Ettss, by Grea. 982, So 
where on an indictment for stealing wheat, E. was called on the part 
of the crown to prove that her husband, who had absconded, had 
been present when the wheat was stolen, and that she sawr him deliver 
it to the prisoner. Taunton, J., after consulting Littledale, J., said, 

We both agree in opinion that the witness is inwmpetent.” Gearye 
Gtead's eusOy GUtuc, Lent Ass, 1832, 2 %y Grea. 983. But 

where A. and 11. were indicted for burglary, and a part of the stolen 
property was found in the house of each of the prisoners, Tindal, C. J., 
allowed the wife of A, to be tmlled, to prove that she took to B.’s 
house the property wliich was found there. Sills's case, 1 C. Sr & 
404. It seems that if the wife has been connected with the coi^ 
mission of the ofience, she may be brought 4hto court for the purpose 
of being identified. This has been decided in the Scotch law, where 
several pisoners were put to the bar, charged with stronthrief, it 
was held incompetent to adduce the wife of one against any of the 
others at the bar, although she was allowed to be brought into 
oourt and identifiM by the other witnesses, as the person who had 
passed one of the stolen notes. Low's cose, Alison's Erac. (7. E, 
Scotl. 533. 

Smith's case, ss^’o, must be understood os having been do* 
oided on its own peoulior oiroumstanoes,'^ not as wananting 
the oonolusion that where prisoners set up a separate and distiuot 
defence, the wife of one prisoner cannot in any oase be a witness for 
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another prisoner. 1 PhilL Ev. 75, 9rth erf. And with reference to 
8miiV$ case and to Mottos case, ante, 143, it is observed, 2 Euss* 
hy Grea. 981, n. (o), The authority of these cases seems open to 
some doubt, as they infringe the rule that it is only where there is a 
certain interest in the result that the witness is incompetent, and 
the utmost that can be said is, 4hat in such oases the evidence has 
a tendency to produce such a result. It is also a great anomaly 
that a witness should be competent for a prisoner, if tried sepa¬ 
rately, but incompetent for him if tried jointly with the witnesses 
hnsband.’’ 

Where the husband has previously been convicted, the wife is a 
compet«at witness to prove the offence against another party. Thus, 
on an indictment against B. for sheep-stealing, Alderson, B., held 
that the wife jof A., who had been previously convicted*of stealing 
the same sheep, was a competent witness for the prosecution. The 
learned iud^ observed, that in ThurteU's case, Mrs. Probert was the 
principal witness against him after her husband was acquitted. 
fVtliiatns's case, S G, ^ P. 281. • 

It is a settled rule, that in cases of bigamy, the first and lawful 
wife is not a competent witness; Griyy's case, Sir T. Jtaym. 1 ; 
although the second wife is; ante, p. 142. The law is the same in 
Scotland. Alison's Prac, Cr. L. 453. But the propriety of this 
exclusion is doubted by an able text-writer. “ Having once,” he 
says, “ for just and necessary reasons, admitted an cxcepri||n to the 
general rule, in the ciuie of a wife who has sustained a personlu injury 
from her husband, is there any principle on which it can be held not 
to include thnt cas<f where the injuir to herself and her family is the 
greatest, from a desertion of them noth by the head of the mmily f 
Kor is the reason of exclusion, founded on the peace of families, here 
of the sUgbtest weight, but rather the reverse; for a husband who 
has been guilty of bigamy, has proved himself dead to all sentiments 
of that description, and’ having already deserted his first wife for 
another woman, he has given the clearest evidence that no farther 
family dissensions need he ap|gchended from her appearing to give 
evidence against liim.” AMson's Prac. Cr. L, 403. Whether or 
not the wife is a competent witpess against her husband on a charge 
of treason, appears to have been doubted. In (rriyy's case, T. Itaym, 
1, which was an in^ctment for bigamy, it is said crfn^cr, that a wife 
oouid not be a witnM» against her nusband cjrccpt in treamn ; but on 
the other hand, it has been asserted that a wife is not bound in case 


of high treason, to discover her husband’s treason; Jirownl. Pep. 47 ,* 
and there are many authorities to the same effect which a{q>ear to 
the point. 1 Hah, P. V. 301 ; Hawk, P. C. h. 2, s. 2, e. 45, 
; Buc. Ah. End. A. 1. See 2 Stmrk. Ev. 404, 2rf erf.; 2 Buss. 
607 ; 1 Phill Ev. 71 , 9 /-^ ed. 

Altliough by the 6 Geo. 4, 6.16, s. 37, commissioners of bankrupts 
are antborised to summon before them the wife of any bankrupt, 
and to examine the discovery and finding out of the estate 

of the bankrupt o^oealed by her,^yet^B^e cannot ,be examined 
touching the bankruptay of her husband. 12 Pin. Ah. 11; Ex mrte 
James, I P. Wths, 611. Her evidence being, admissible only by 
statute, before the opmmissionegB, she will not be a competent witness 
for or against her hoiband,. on aff indiotm^t against him for 
concealing his e&cts. 


Case ^>crsonalv%<dence.‘\ is ^nite clear that a wife it a com- 
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petent witoeas a^ftinst lier huaband, in respect of any charge which, 
affects her liberty or person. Ver Mullock, ii. Wake^t^s case, p. 167, 
JUfurray^a ed. ; 2 Mim, 606. Thus in Zord Audky's cem, who was 
tried as a j^riucipal in the second degree, for a rape upon his own 
^wife; the ju^es resolved that though, in a civil case, the wife is not a 
competent witness, yet that in a crifl|inal case of tliis nature, being 
the party grieved^ upon whom the oiimc is committed, she is to be 
admittea as a witness against her husband. 3 Mote, tSl, Tr. 414; 

1 Male, 1*. 0, 301. So on an indictment against the husband for an 
assault ujKin the wife. AziWtt case, 1 Sir. ^3 ; li. P. 28t. So 
a wife is always permitted to swear the pea^ against her husband, 
and her atlidavit hsSI been permitted to be read, on an application to 
the court of King’s Bench, for an information* against the husband, 
for an atb^mpt to take her away by force, after articles ojf separation. 
Lady Lanlei/'s case, B, K. P. 287. Upon an indictment undei* the 
repealed statute, 3 Hen. 7, o. 2, for taking away and marrying a 
woman contrary to her will, she was a comi>e(tent wntness to prove 
the CJiae against her husband dc facto, Fultcmtdfs gase, Oro. Car. 
488 ; Bromfs vase, 1 Vent. 243 ; Nauffcti tHwendeffs case, 14 Moiv, 
Sf. Tr. 560, 675. And she was consequently a witness for him. 
Perry's ease, coram Olhhs, 1794 ; Maick. P. i\ b. 2, c, 46, s. 79, 
cited Jtti. Mw). X. P, C. 353. But a doubt has been entertained, 
W'hether if the woman afterwards assent to the marriage, she is 
capable of being a witness. In Broten's case (sujtra), it is said by 
Lord Halt, that most wore of opinion that, had she lived with him 
any considerable time, and assented to the marriage by a free co¬ 
habitation, she should not have been admitted os a witness against 
her hiLsband. 1 Male, P, C. 302. But Mr. Justice Blackstone, in 
his Commentaries, has expressed a contrary opinion. 4 209. 

And the arguments of Mr. East, on the same side, appear to carry 

S rrcat weignt with them. 1 Bast, P. 454. In a case before Mr, 
llaron ITuiloe.k, where the defendants .were ohargt4, in one count 
with a conspiracy to carry away a young lady, under the age of six¬ 
teen, from the custody appointed by ho||father, and to cause her to 
marry one of the defendants; and in anotlier count, with conspiring 
to take her away by force bein|r an heiress, and to marry her to one 
of the defendtuita; the learffcd judge was of opinion, that even 
assuming the witness to be at the time of the trial the lawiul wife 
of one of the defendants, she was yet a oompetc&t witness for the 
prosecution, on the ground of necessity, altihoy^h there was no 
evidence to support that part of the indictment which charged force ; 
and also on the ground that the laCter defendant, by his own criminal 
act, could not exolude such evidence against himself. Jrakt^lePm 
■oatte, 267, Murray's ed. ; 2 Rim. 606 ; 2 Stark. Ev, 402 («), 2nd e<ifP 
Uppn an indioiment under Lord Ellenborough’s act, against a man 
for shooting at his wife, the latter was admitt^ as a witness by Mr. 
Boron Harrow, after consulting EEolroyd, J., upon the ground of the 
necessity of the cose, and 5lr. Justice Holroyd sent Mr. Baron 
Garrow the case of R. y. Jayyer, 1 East, P. V. 466, York Assms, 
1797, where the husband attempted to poison his wife with a cake 
in which arsenic was introduced, and the wife was admitted to prove 
the fact of the cake having been given her by her husband, and Mti 
Justiee Eooke afterwards deliver^ the opinion gf. the twelve iudgea, 
that the evidence was rightly adq^itted. Mr. Justice Holroyd, how¬ 
ever, said, that he thought the wife could only admitted to ^ve 
facts, whiq^ could not w proved by any other witiuMa. 2 196* 
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■Upon the same principle that the evidence of the ■wife, if living, 
would be received to jjrove a case of personal violenoe, her during 
declarations are admissible in case of murder by her husband. Wood- 
tack's case, 1 Leach, 500; John's am, Id, 504 (n); 2 Jims. 600, 
And in similar cases of personal violenoe, tlie examinations of tho 
party (husband or wife) murdgjjpd, taken before a magistrate, pur¬ 
suant to the statute, would, a*t seems, bo admissible against the 
husband or wife, where the evidence of the husband or wife, if living, 
would have beeu j,dmissible. See iW‘-Vu//y, Ec, 175. 
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ADMISSIBILITY OF ACCOMPLICES. 

Accimplke» in get^ral .. .147 

PrinrijKiI fehm . , . ^ .148 

Avcomjifici^—trhrn competent fur prisoner, .... 148 

jmmiise of portion . . . , . . 148 

effect of accomplice's evidenee, .... 148 

confirmation . . . • 149 

htj wlmm * . . . . lol 

situation of an accovijilice when called «s a witness 101 


Accomplices in general. TiiE evidence of persons who have been 
acconiplicos in the conumssion of a (tritne with which the prisoner 
stands charged, is, in general, admissible against him. This rule has 
been stated to be fovindod on necessity, since, if accomplices were not 
admitted, it would frequently Imj impossible to tind evidenee to con¬ 
vict the greatest oflenders. Hawk. P. C. h. 2, c. 40, s. 94. Even > 
where (he accomplice has been joined in the same indictment with 
the prisoner, he may still be called as a witness, before he is con¬ 
victed. Id. s. 95, It is said that an accomplice indicted with 
another is an admissible evidence, if he he. not jmt upon his trial. 

2 Ufark. Ev. 11, 2mi cd. ; 2 Bussell, 597. In strictness, however, 
there did not seem to be any objection formerly to the admitting of the 
witness at any time before conviction. <The party that is the witness,” 
says Lord Umo, “ is never indicted, because that much weakens and 
disparages his testimony, but^tossibly does no*^ wholly take away his 
testimony.” 1 Unle, P. C. U05. it is not a matter of course, to 
admit an accomplice to ^ve evidence on the triqj, even though his 
testimony has wen received by the committing magistrates; but an 
application to the court for the purjposo must be made. 1 Phill. Er. 
28, nth ed. The court usually considers, not only whether the pri¬ 
soner can be convicted without the evidence of the accomplice, but 
also whether they can be convicted with his evidence. If, therefor^l 
there be suflicient evidence to convict without his testimony, the 
oonrt will refuse to allow him to be admitted as a witness. So if 
there be no reasonable probability of a conviction even with his 
evidence, the*court will refuse to admit him as a witness. .Thus 
where several prisoners were committed as principals and several 
as receivers, but no corroboration could be given* as to the receivers 
against whom the evidence of the accomplice was Teq[uired; Gurney, 
B., refused to permit one of the principals to ht^ovnQ^ witness. 
Mdhr's erne, Staff. Sum. Ass. 1883. So in Saunders' cose, Wore, 
Spr, Ass. 2842, on a motion to admit an acodlnj^ce; Patteson, J., 
said, “1 doubt whether 1 sh^ allow him to be a vntness; if you 
want him for the purpose of identifioalaon and there is no oorrobora- 
tioUf that will not do.” And in Salt's case, Staff. Spr. Ass. 1843, 
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where there was no corroboration of an accomplice, Wightman, J., 
refused to allow him to become a witness. 2 Rim, hj Giya. 959 (f). 

The maotioe, where the testimony of an accomplice is required to 
prove the case before the grand jury, and^ is in custody, is for tho 
counsel for the prosecution to Qgfe that ne be allowvd to go before 
the grand jury, pledging hieiiPhi opinion, after a perusal of the 
facts of the case, that the testimony is essential. 2 Starh. Ev. 11, 
2nd ed. "Where the accomplice has been joined in tho indictment, 
and before the call comes on, it appars that his evidence will bo 
required, the usual practice is, before opening tho case, to apply 
to have the accomplice acquitted. Eotrlamrs ense, Moo, 

y. P, C. 401. Where the case has proceeded against all the pri¬ 
soners, but no evidence appears against one of them, th« court will, 
in its discretion, upon tiie application of the prosecutor, order that 
one to be acquitted for the purpose of giving evidence against tho 
rest. FraserH case, 1 50. 

Where a party had been joined in the indictment, and it was 
intended to caRnim as a witness for tho prosecution, it was for¬ 
merly the practice to enter a txdie prosequi as to him. Ward v. 3/rtrt, 
2 Atk. 229. Where the defendants were indicted for a conspiracy, to 
persuade a witness to absent himself from the trial of a person charged 
with uttering base money, the attorney-general entered a nolle prosi-qaiy 
as to two of the defendants, who were then examined for the crown, 
and on tbeir evidence the others were convicted. EUk's case, sift, 
after H. T. 1802, 1 3I*Xal. Er. 55. Where on a joint indictment 
against two prisoners, one pleads guilty, he is a com})etent witness 
for the prosecution against the other. J{. v. Ifinks and others, 1 
Den, C, C. R. 8-1. A. B. C. and I), were indicted together. After 
plea, and before they were given in charge to the ju^, Williams, J., 
allowed D. to be removed from the dock, and examined as a witness 
against his associates. Gerber's case, Temp. <$■ Jlf. 047. 

Principal felon.} Upon an indictment against a receiver, the prin¬ 
cipal felon may be a witness against the former. This was allowenl 
on the repealed statute, 22 C?eo, 3, e. 28, Patram's case, 2 Ertst,P. C. 
782; 1 Leach, 419 («), *¥. C.; and in a prt>8ecution on ^ the 4 
Geo. 1, 0 . 11, for taking a reward for helping to discover stoWgoods. 
Wildes case, 2 Eas^ P. C. 783; Haslam's case, Id. 702; 1 Leach, 418. 

Accomplice—when competentfor prisoner.} It is quite clear tiiat an 
accomplice, not joined in the indictment, is a competent witness for 
the prisoner, in conjunction with whom he himsedf committed the 
igporime. And even where they are severally indicted for the same 
ffi^noe, the one may be called for the other. Ralmore's case, 1 Hale, 
P, C. 305 J and that even after the former has been oonvioted, »ee 
6 & 7 Viet. c. 15, ante, p. 134. 

• 

* 

Accomplice—promise of pardon,} Although Lord Hale thought 
that if a man had a promise «ff parapn if he gave evidence against 
one of his confederates, this disabled his testimony, 2 Hale, P, C, 2B0; 
yet it was fully settled, before the 6 & 7 Viet. c. 86, that such a 
promise, However it might affect the credibility of the witneas, would 
not destroy his oompetenoy. Tonge's case, Kelynge, 18; Phdl, Ev. 
27, Wh, ed. 

AecompUeo—effeet of hk evidence,} A conrietiem on the twttimony 
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of an aooomplioe, nnoorroborated, is legal. TKis point having been 
reserved in a case tried before Boiler. J., the twelve jud^s were 
uniminsonsly of opinion, that an accomplice alone is a competent wit¬ 
ness, and that if the weighinfj the probability of his testimony, 

, think him worthy of befiel(l*'a conviction supported by such testimony 
alone, is iKsrfectiy legal. AtfimoeUjllifase, I Leach^ 404; Darlian/s 
emc, Itl. 47S; 1 //o/e, P. C. 304, iww; Joms'n easr, 2 Cump, 132, 
Per LordJTosiwpn* cane, 7 V. i^* P. 152. J*er Aldermn, B., 
Wilks's case, Id. 273. This rule, however, is in pijactioe subjected to 
much limitation ; “ Judges,” observes Lord Ellenborough, “ in their 
discretion, will advise a jury not to Iwlieve an accomplice, miless he is 
confirmed, or only in so far as ho is confirmed; but if ho is believed, 
his testimony is' unquestionably sufficient to establish the facts he 
deposes to.” Jones's rase, 2 Camp. 132, Su where, <jn an indict¬ 
ment fttr highway robbery, an aocoinplioe only was cdled, the court, 
though it was admitted that such* evidence was legal, thought it too 
dangerous tu permit a conviction to take place, und the prisoners 
were acquitted. Jones and Doris's case, 1 Ltwh, 47!>j[m). The prac¬ 
tice, therefore, is for the court to direct the jury in such cases to acquit 
the prisoner, unless iu some respects the evidence is confirmed. 

A prisoner, however, who was charged as an accessory after the 
fact., in an iodietmeut against two persons for maliciously shooting, 
aud who employed another parson harbour the principal felon, 
ivas convicted on the uncorroborated testimony of the person who 
harboured the latter, Gurney, J., observing, ivith regard to the 
necessity of confirming an aceomjtliee much may dcj»end upon the 
nature of the crime in (piostiou.” Jarvis's rase, 2 Moo. H' Ji. 40. The 
practice of requiring confirmatitm has been stated not to extend to 
nusdemeiiuours (see Gihhs, At.-Ora., It. v. Jones, 31 ILne. St, Tr. 
315); but there appeiu's to be no sound reason for a distinction, 

1 Pliill, Be. 32, Uth ed. ; and Farler's ease, 8 C. tk P. 100, is a dis¬ 
tinct authority that the practice does extend to misdemeanours, 

2 Ituss. hp Orea, 007. 

Acromjdice — efl'eet of his evidence-—eanJinnatio)i.'\ Although in 
practice, in order to give it etlVet, the t\’ideuce of an accomplice 
requirw confirmation, it is obvious that it cannot be required t<) be 
equlirmed in every particular; for if that were requisite, his U'stimony 
would he better omitU'd altogether. Even in f^tfotland, where the 
evidence of an accomjdice unsupported is insuftieiont to convict, a 
confirmation of his testimony on certain parts of the case is aU that 
is requu’od. “ The true way,” says an eminent writeron the criminal 
law of Scotland, ** to test the credibility of a socius is, to examinOj^ 
him minutely as to small matters, which have ali'cady bt^en fully 
explained by previous, unsuspected witnesses, and on which there is 
no likelihood that he could think of framing a story, nor any proba¬ 
bility that such a story, if framed, would be consistent with the facts 
previously deposed to by unimiieachable witnesses. If what he says 
coincides with what has previously been established, in the seemingly 
trifling, but really imiiortant matters, the presumption is rtrong that 
ho has also spoken truly in those more imiwrtant points which directly 
conoern the prisoner; if it is contradicted by these witnesses, the 
ioferenoe is almnst unavoidable, that he has made up a story, and is 
unworthy of credit in any particular.” Alison's Prae, of the Crim. 
Law of Scott. 157. The ride upon the subject which has generally 
been l^d down is, that if the jury are satisfied that he speaks truth 
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in some material part of his testimony, in which they see him oon- 
firroed by unimpeachable evidence, this may be a ground for their 
believing that he also speaks truth in other parts, as to which there 
may be no eojitirmation. t>o far all the authorities ajjree; but the 

E oint upon which a ditierence of o])inion#ud of practice appears to 
ave prevailed, is as to the pa«ticular part or parts of the accom¬ 
plice’s testimony, which ought to be confirmed. 1 Hr. 8fA 

pd. ; 84, Wh cd. 'W’here on the trial of several prisoners, nii accom¬ 
plice who gave evidence was confirmed in his testimony with regard 
to some of the prisonei's, but not as to tlie rest; Bayiey, J., informed 
the jury, that it tlicy were satistieti by the confirmatory evidence, 
that the aeeoniplice was a credible witness, they might act ujkui his 
testimony with resiHfCt to others of the d<'teDdants, though as far as 
his evidence i^lected them, he had received no confirmation: and all 
the defendants wefe couviettHi. lhurln'r'x atxi\ ,‘i iytark. *V. /^ ( 84. 
On the other hand, in a case of fifeat im|H)rtanee where an accom¬ 
plice swi'oring positively to several prisoners was confirmed as to 
some, and not ^nfirmed as to others; Vaugjian, B., recommended 
the jury to acquit the latter, and they were accordingly acquitted, 
while those as to whom the accoraplioe was confirmed, were convicted 
and executed. 

In tStubbx'x cast-, 2o L. J. M. C. 10, the prisoner was convicted 
upon tJic'uncorroborated testimony ofdhree accomplices; and a case 
having been reserved f^ the opinion of the Court of Criminal Appeal, 
Jervis, C. J., said, “ cannot interfere, though we mov regret the 
result that has been arrived at; for it is contrary to the ordinary 
practice. It is not a rule of law that, accomplices muA l>e con¬ 
firmed in order to render a conviction valid, cud it is the duty of the 
judge to tell the jury, tlmt they may act on the unconfirmed testimony 
of an accomplice;; but it is usual in practice for the judge to advise tlie 
jury not to convict on such testimony alone; and juries generally 
attend to the judge’s direction, and require conlirmatioo. But it is 
only a rule of practice. There is another jKjint to be noticed: When 
on accomplice speaks as to the guilt of three prisoners, and his testi¬ 
mony is confirmed as to two of them only, it is proper, I think, for the 
judge to advise the jury, that it is not safe to act on his testimony as 
to the third person in resj)ect of whom he is not confirmed ; for the 
accomplice may speak truly as to all the facts of the case, and at the 
same time, in his evidence substitute the third person for himself in 
his narrative of the transaotion.” Parke, B., said, My practice 
always has been to tell the jury not to convict the prisoner, unless the 
evidence of the aocomplioe be confirmed, not only as to the circum¬ 
stances of the crime, but also os to the person of the prisoner; ” and 
Crosswell, J., added, You may take it for granted, tliat tho aooom- 
plioe was at the eommittal of the oflenee, and may be corroborated as 
to the facts; but that has no tendency to show that the parties 
accused were there.” 

What is a sufficient corroboration of the aocomplioe so as to connect 
the prisoner with the offence, depends greatly upon the circumstances 
of the case. Upon an indictinent mr receiving a sheep knowiiq^ it to 
have been stolen, an aocomplioe proved that a brother of the prisoner 
and himself had stolen two ^eep, one a large the other a small one, 
^ that the brother ^aveuim of them to the prisonar, who carried it 
into the house in whldh the prisoner and his father lived, and the 
aocomplioe stated where IJie ricins were hid. On houses of the 
prisoner’s faOier and the afeomplioe searohUi, a quantity of 
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rautton was found in each, which had formed parts of two sheep cor¬ 
responding in size with those stolen, and the skins were found m the 
place named hy the accomplice. Patteson, J., “ If the confirmation 
had merely gone to the extent of confirming the acc||nplicc as fb 
mnitters connected with himflhlf only, it would not have men sufficient. 
For example, the finding of the skins at the place at which the accom¬ 
plice said they were, would have been no confirmation of the evidence 
against the prisoner; l«jcausetho accomplice might have put the skins 
there himself. But here we have a great deal more; wc hare a 
ipiantity' of mutton found in the house in which the prisoner resides, 
and that, 1 tiiiuk, is such a confirmation of the accomplice’s evidence 
as I must leave to the jury.” The prisoner was acquitted. liirkeWs 
/•ose, 8 A- P, 7.12. ft is observed on this cose, in 2 JRmss. hf Grea. 
flfio (»), that assuming the confirmation in this case, showed the 

{ nisoner to have been connected with the transactiqp, the fact of his 
)eing the receiver, and not the piineipal, seems to have been wholly 
uncorroborated. 

On an indictment for manslaugliter at a fight, it was objected that 
all persons who had been pr(*sent were principals in the second degree, 
and that their evidence ought to receive confirmation os in the case of 
accomplices; but Patteson, J., was of opinion, that they urere not such 
accomplices as would require any further evidence to confirm them. 
Jlargrnvu^s <'aae, 5 C. A* i*. 170." 

It appears te be settled by tlie authorities, t|[^i the question, whe¬ 
ther evidence brought forward to confirm the aeconiplice is a satis¬ 
factory and sufficient confirmation, is a question which the jury, and 
the jury only, iiro to determine. 1 Phill, Ev, 38, 9M ed. 

Arrnmjtlicc—confirmnthn hy whamSl The practice of requiring the 
evidence of an accomplice to be confirmed, appears to apply equally 
when two or more accomplices are produced against a prisoner. In a 
case where two accomplices spoke distinctly to the prisoner, Little- 
dale, J., told the jury, that if their statements were the only evidence, 
he could not advise them to convict the prisoner, adding, that it was 
not usual to convict on the evidence of one accomplice without con¬ 
firmation, and that in his opinion it made no diirerenoe whether there 
were more accomplices than one. Kmhedt eatie, 6 O, P. 326. In 
a late case it was held by Mr. Justice Park, that a confirmation by 
the wife of an accomplice was insufficient, as the wife and the acoom- 
jdioe must be considered as one for this purpose. Keah'» ease, 7 C. 
^ P. 168, See also Jellyman'e case, 8 C. P. 604, 

Accomplice—eitmtnm of an accomplice ttJmt called as a witness.} 
Where a prisoner, arraigned for treason or felony, confessed the fact 
before plea pleaded, and appealed or accused others his accomplices 
in the same crime, this practice, which was termed approvement, and 
which was only admitted at the discretion of the court, entitled him 
to pardon. But as the praotiSe of appeal in oases of treason and 
felony is now abolished {69 Geo. 3, o. 46), this oonsoquenoe of it has 
also ceased. 

The waotioe now adopted is, for the magistrate before whom the 
aooomplice is examined, or for the court before whioh the trial fs had, 
to direct that he shall be examined, uwn an understanding, that if he 
gives his evidence in an unexceptionable manner, he shall be. recom¬ 
mended for a pa^n. But rids understanding cannot be pleaded by 
him in a bar of an indiotmcll, nor can he avail himself of it at his 
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trial, for it is merely an equitable olaim to the mercy of the crown, 
from the magistrate’s express or implied promise of an indemnity upon 
certain conditions that have been performed. It can only come beiore 
the court by |ray of appUcation to put off the trial, in order to give 
the part}’ time to apply elsewhere. Jiutld^s cant, Cmrp, ,'131; 1 Leach, 
115, tS, V-’. So where two prisoners, under sentence for murder, 
on ^ing brought before the K. B. by habeas corpus, were asked what 
they had to say why excoution should not be awarded against them, 
and one of them pleaded, ore teuus, that tlie king, by primlamation in 
the Gazette, had promised paidon to any prson, except the actual 
murderer, who sliould give information whereby sucli murderer 
should be apprehended and convicted; and that he not being the 
actual murdt rer, had given siieli information, and thereby entitled 
himself to the pardon : such plea, on demurrer ore fetiiis, by the 
Attorney-Generaiwas held not sulHcient. Garshh 's vase, '1 A. (S' E. 
260. Xfter giving Ivis evidence, biit not in such a way as to entitle 
liira to favour, an accomplice may still be indicted for the same 
offence (ste posi)^ aind though he may have conducted himself pro¬ 
perly, he is liable to be proc*H'ded against for other offences. Thus 
where an accomplice was admitted to give evidence against a j)ri8uner 
for receiving stolen goods, and the latter w'as convicted, and the 
witness was afterwards prosecuted in another county for horse 
stealing, and Ci^nvicted ; a doubt arising whether this case came 
within the equitable||)aim to mercy, it was referred to the judges, 
who were unaiiiraously of opinion, that the pardon was not to extend 
to offences for whitdi the prisoner might be liable to prosecution out of 
the county, and the prisoner underwent his sentence. L!oet\s ruse, 
1 Jtunts Jttsfire, 211, 'Zifft eiL fso wl.ere an accomplioe who had l>t‘cn 
admitted as a wntuess tigainst his compauious, on a charge of higliway 
robbery, and had conducted himself properly, was afterwards tried 
himseli’ for burglaiy, Ourr(*w, ft., submittt*d the point to the judges, 
whether ho ought to have been tried after the promise of pardon; 
but the judges were all of opinion, that thutigh examined as a witness 
for the crown, on the appUcation of the counsel for the prosceutiem, 
there was no legal objection to his being tried for any offence with 
which he was charged, and that it rested entirely in the discretion of 
the judge, whether to recoraunoid a prisoner in such a case to 
mercy. Lee's ease, Ituss. (.V Jtp, .‘hM, 1 Jinru, 212 ; Jin(aion*s case, 
Id. 451, <S'. P. respect to other off'ence.s, therefore, t\jo witness 

is not iKUind to answer on his cros8-e.xamination. If'est^s case, VhUl, 
Et, 28, 8//i r<f. (n). Where a receiver discovered the principals in a 
f jbny under a promi.se of favour, and also disclosed another felony of 
the same kind under an impression that by the course he had taken 
he had nroteoted himself from the conse([‘uenoeB; Coleridge, J., ze- 
oommenaed the counwd for tho prosecutor not to proceed with the 
indictment against the receiver for such other felony, adding, however, 
that if it was persisted in he was bound to try tho case. Tho recom¬ 
mendation of the learned judge beiflg yielded to, on acquittal was 
taken, Garside's cum, 2 Lew, V, C, 38. 

A prisoner who, after a fiilse representation made to him by a con¬ 
stable in gaol, that his confederates h^ been taken into oust<xiy, mado 
a oonfej$sion, and was admitted os a witness against his ossoeiatw, but 
on the trial denied all knowied^ of the subject was afterwards tried 
and convicted upon his confession; and the conviction was 
approved of by idl the judges. case, 2 ^rk, Ev. 12 (»). 

where in a taw of burglary an aocdl^Uce, who nad been allowed 
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to go before the ^nd jury aa a witness for the crown, upon the trial 
pretended to be ignorant of the facts on which he had before given 
evidence; Coleridge, J., ordered a bill to be preferred against him, 
to which he pleaded guilty, and judgment of deatlf*was recorded. 
Moore's cnm^ 2 Lew, (\ C. 37. So where an accomplice, after making 
a full disclosure before the committing magistrate, refused when 
before the grand jury to give any evidence at all; Wightman, J., 
ordered his name to be inserted in the bill of indictment, and he was 
convicted on his own confession. IloUham's case, Staff, Sp. Ass, 
1843, 2 Ituss. by Orm, 958. So where an accomplice who was called 
as a witness against several prisoners, gave ovidenee which showed 
that all, except one who was apparently tlie leader of the gang, were 
present at a robbery, but refused to give any evidence as to that one 
wing present, and the jury found aU the prisoners guilty; Parke, B., 
thinking that the accomplice had* refused to state that the particular 
prisoner was present in order to screen him, ordered the aceompliee 
to bo kept in custody till the next assizes, and then tried. Jlokes's 
ease, Staff. Sn. Ass. 1837, 2 Jlitss. by Orea. 958 (<?)T 

In Scotland, the course pursued with regard to an accomi>lice who 
has been admitted against his confederates, differs from that adopted 
by the English law, and seems better calculated to further the ends of 
justice. “ It has long been an established principle of our law,” says 
Mr. Alison, “ that by the very act of callin^he swius and putting 
him in the box, the prosecutor debars himsellVrom all title to molest 
him for the future, with relation to the matter libelled. This is 
always explained to the witness by the presiding judge as soon as be 
apiKsars in court, and consequently he gives his testimony under a 
feeling of absolute security, as to the effect which it may nave upon 
himself. If, therefore, on any future occasion, the witness should be 
subjected to a prosecution, on account of any of the matters contained 
in the libel on which lie was examined, the proceedings would be at 
once quashed by the supreme court. This privilege is absolute, and 
altogether independent of the prevarication or unwillingness with 
which the witness may give his testimony. Justice, indeed, may 
often be defeated, by a witness retracting his previous disclosures, or 
refusing to make any confession after he is put into the box, but 
it would be much more put in hazard, if the witness was sensible that 
his future safety depended on the extent to which lie spoke out against 
his associate at the bar. The only remedy, therefore, in such a ease 
is committal of the witness for contempt or prevarication, or indicting 
him for perjury, if there are suflieient grounds for any of those pro¬ 
ceedings,” Alison*s Prac. Cr, Law of Scot!. 463. 
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Ordering witnesses out of court.'] Is genera] the oourt will, on the 
application of either of the parties, direct that all the witnesses but 
the one under examination shall leave the court. And the right of 
either party to require the nnexamined witnesses to retire, may be 
exercised at any period of the cause. l*cr Aldyrson, //., Southey 
V. Nash, 632. It is said, that with regard to a prisoner, thi.s is not 
a matter of right; Stark. Mo, 162, 2nd ed .; 4 St. Tr, 9. But whether 
it he a matter of right or of discretion for the judge, in practice the 
case of a prisoner forms no e^^oeption to the generd rule. The rule 
has been iield not to ext«p(||: to the attorney in the cause, who may 
remain and still be examined as^a witness, his assistance being in 
most cases necessary to tlie proper conduct of the cause. Pomeroy 
V. Jiaddeky, By. 4' Moo. N. P, C. 430. But it extends to the prose¬ 
cutor, if it be proposed to oxagnine him as a witness. Newman’s case, 
3 C, Kir. 260, per Lord Cym^wll, Bo, as it seems, a physician, or 
other professional person who il^alied to give an opinion as a matter 
of skill upon the ciroumstanoM of tdie oas% may be Ml^wed to remain. 
By the law of Scotland, a medi^ witn^H is directed to remain in 
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court duriuj^ the trial, till the medical opinion of other witnesses 
begins. Alison’s Prac. Crim, Lato of SeoU. 489. 

If a witness remains in court after an order made for the witnesses 
on both sides to withdraw, it is an inflexible rule in the courf of 
Exchequer, that such a witness shall not be allowed to be afterwards 
examined. Ait.~ (Jen. v. Pulpit, 9 Price, 4. It appears, however, 
that the rule in the Exchequer is confined to revenue oases, and that, 
in other coses, the rule is the same as it is in other courts, namely, 
that the rejection of the evidence is entirely in the discretion of tne 
judge; per Coleridge, J., Thomas v. David, 7 C. P. 350; and that 
it is for him to say, whether, under all the ciroumstances of the case, 
he will relat; the order which has been given. Parker v. if* WiUiam, 
G Singh. 083 j Collefs case. Moo. Sf Math. 329. In Chandler v. 
Horne, 2 Mot). Ijf llcdt. 423, Erskiue, J., stated that it was now 
settled by all the judges that t^je judge has no right to reject the 
witness on this ground, however much his wilful di^bedience of the 
order may lessen tlie value of his evidence : and see also to the same 
elfect, Cobhett v. Hudson, 1 S. iS)- S. ; S. C. 22 LamJ., Q. S. 11. 

Calling all icitnesses irhose names are on the indictment, 4rc.j Al¬ 
though a prosecutor was never in striotuess bound to call every witness 
whOvSt! name is on the back of the indictment; Jiimmonds's case, 1 C. 
ijt P. 84 ; Whitbread's case, Id. 84 («.) ; yet it was usual to do so, in 
order to afl'ord the prisoner’s counsel an oppoigmnity to cross-examine 
them; Simmonds s case, supra; and if the prosecutor would notoajl them, 
the judg<‘ in his discretion might. Jd, Taghr's case, Id, (»); Sadie's 
case, t» C, A- P. 186. The judges, however, have now laid down a 
rule, that the prosecutor isnotXound to call witnesses merely because 
their names are on the back of the indictment, but that the prosecutor 
ought to have all such witnesses in court, so that they may be called 
for the dei'ence if they are wanted for that pur nose. If, however, 
they are called for the defence, the person eaiUng them makes 
them his own witnesses. Woodhead’s case, 2 €'. Ar JC. 626, per 
Alderson, S. 

The court has no power to oblige a prosecu*^or to give to a defendant 
the additions and places of residence of witnesses named on the back of 
an indictment. li. v. Gordon, 2 Doicl. *V, 417 ; S. C. 12 Law J,, 
M. C. 84. 

Calling all parties present at ang transaction giving rise to a charge 
of homicide.'] On a trial for murder, where the widow and daughter 
of the deceasod were present at the time when the fatal blow was 
supposed to have been given, and tho widow was examined on the 
part of the prosecution, Patteson, J., directed the daughter to be 
ctflled also, although her name was not on the indictment, and she 
had been brought to the assizes by tJio other side. The learned 
judge observed, “ Every witness who was present at a transaction of 
this sort, ought to be omled; and even if they give difterent .accounts, 
it is fit that the jury should hear their eviaenee, so as to draw their 
own conclusion as to the real truth of tho matttT.” Holden's case, 
8 C. ^ P. 669. See also Stroner’s case, 1 C. if K. 650. And it 
seems that the same course should be pursued even when the party 
is a near relative of the prisoner, os a brother; Chapman's case, 
8 0.^ P. 569; or a daughter; Orcknurd's case, Id. (»). In Holden's 
case, it appeared that three surgeons had examined the body of the 
deceased, and that there wa#a difference of opinion among them. Two 
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of them were colled for ttic jprosecution, but the third was not, and 
as his name was not on the indictment, the counsel for the prose¬ 
cution declined calling him. Patteson, J., said, ** He is a material 
widess who is not called on Uie part of the prosecution, and as he is 
in court 1 shall call him lor the furtherance of justice.’’ Ho was 
accordingly examined by the learned judge. 

ReciiUiny anti quvsthning tn'inesttes bg the eowr^.] It has already 
appeared («»/«•<#)» that the judge may in his discretion, for the 
furtherance of justice, call witnesses whom the counsel for the 
prosecution has refused to |mt into the box. So he mw recai wit¬ 
nesses that have already been examined, lint where, IBfer the ex¬ 
amination of witnesses to facts on behalf of a prisoner, the judge 
(tliero being n» counsel for the pi-osocution) callcKl back and examined 
a witness for the prosecution, it was held, that the prisoner’s counsel 
bad a right to cross-examine again if he thought it material. Per 
Taunton, If nm, 0 P, fcieo also Utroucr'^ 

1 C. if Jl. 050. 

So during tlie progress of the trial the judge may question the 
witnesses, and although the prosecutor’s counsel has closed his case, 
and the counsel for the defendant has taken an objection to the evi¬ 
dence, the judge may make any further inquiries of the witnesses he 
thinks lit, in oi^er to answer the objection, liemnant'a cam- li. A* li. 
130. 

• 

JRridenee cannot be tahen in ca/teg of felony by conHcnt, but In ctigeg 
of nmdcmeanour it may."] When? there were two proseoution-s against 
the prisoner for felony, and his couusai offered to admit the evidence 
taken on the first trial, as given in the second; Patteson, J., dotiUted 
whether that could be done, even by consent, in a case of felony, but 
the learned judge dirreted the witnesses to be reswom, and rear! their 
evidence over to tliem from his notes. PogUr's cotn^ 7 C. A’ i*. 493. 
In eases of misdemeanour, evidence may be taken by consent. Per 
Pattvmn^ J., Poster’s case, supra. Wliertf, however, on an indictment 
for perjury, it appeared that the attorneys on both sides had agreed 
that the formal proof should be dis{>ensea with, and part of the pro¬ 
secutor’s case admitted, Lord Abinger, C. Jl., said, “ I cannot allow 
any admission to be, made on the i»art of the defendant, unless it is 
made at the trial by tlio defendant or his counsel.” The defendant’s 
counsel declining to make any admission, the defendant was acquitted. 
Thornhilfa cage, 8 C, if P, 51 b. 

At what time the obfWtion to the competcHcy of a witness must he 
Uikett.2 It was formerly considered necessary to take tlie objection 
to the compeU'Ucy of a witness, on the roire dire ; and if once ex¬ 
amined in chief, he could not afterwards be objected to on the groimd 
of interest. Lord LtmtPs ca$e, 9 St. Tr. «39, 646, 704; 1 PldU. Ltu 
148, 8^/t ed.; but in modern practice the rule was relaxed. The 
examination of a witness, to disoc^er whether he was interested or 
not, was frequently to the same effect as his examination in chief, so 
that it saved time, and was more convenient to let him be sworn in 
tlie first instance in chief; and in case it turned out tlmt he was in¬ 
terested, it was then time enctogh to take the objeotioii. Per Puller, X, 
Turner y. Pearie, 1 T, li. Wi ; Pengal v, Nicholson, Wight. 64, 
4 Purr. 2236. So in Stone y. Plackburne, I Pep. 37, it was said by 
Lord Kenyon, that objeotiolis to the lijotEj^tency of witneasea imm 
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come too late, but may be made in any stage of the cause. The Oouft 
of Exchequer has decided, that the objection may be raised at any 
time during the trial. Jacobs v, Layhorn^ l\ Tr., C85. 

An objection to the Ofimissibility of a witness in high treason, on 
the gr<mnd that he is not properly described in the list of witnesses 
funushed to the nriisoner, in pursuance of the statute, 7 Ann. c. 21, 
s. 14, must be taken in the tixst instance, otherwise the party might 
take the chance of getting evidence, which he liked, and if he 
disliked it, might afterwards get rid of it on the ground of mis¬ 
description. iratsoH^s case, 2 Stark. 15H j Frosts ease, 9 C'. 4’ Iby. 

T'oire <HR.] Formerly'the party against whom a witness was called 
might examine him respecting his interest on the t'oirr dire, or might 
call other witnesses, or a4duoe other evidence in support of the objee- 
tiou; the modern rule being, tluit if the fact of interest w'ere satisfac¬ 
torily proved, the witness would be incomi)etont, though he might 
havq ventured to deny it on the votre dire. A person might ho exa¬ 
mined on the voire dire^ as to the contents of a Written instrument 
without its being pn»ducod ; but if he produced the instrument, it must 
have been read. Jiutler v. Carver, 2 Stark. 4^4; liruckbank v. 
Anderso/i, 7 M. (rr. 295, 313. 

But it is properly remarked, 1 Stark. Er. 188, 3rd ed., that the 
mode of examination, under such eirciimstanees, was in truth regu¬ 
lated by the discretion of the judge, according to the di8[)osition and 
tempt-r mauifested by the witness. 2 Itau. by OreassVlU. 

When the objection to the admissibility of a person tendered as a 
witness arose solely on his own examination on the voire dire, the 
objocliou might have been removed in the same manner as it was 
raised, namely, by the statement of the party himself, without calling 
for the instrument by which his competenev was restored. Thus 
whore a witness was objected to as next of \in in an action by an 
administrator, but on re-examination stated that he had released all 
his interests, the ohjection wms held by Lord Ellenborough to be re¬ 
moved. Inyratu v. Ihule, 1817, 1 J’hiU. Er. 150, HtA ed.; 15 East, 57. 
The witness, however, miglit bo cross-examL..8d as to tlic validity of 
the release ; thus when a corjiorator stated in the wire dire, that ho 
had been disfranchis( d at a corporate meeting, it was held that he 
might be questioned to ascertain whether it a regular meeting, 
and on lus referring to a book in court, that the book might 
bo inspected to impeach the regularity of the disfranchisement. 
Godmaneheeter v. Fki/lijat, 4 A. iSr' E. 550. But where the objection 
was attempted to be removed, not by the statement of the party called, 
but by other testimony, the ease was governed by the usual rules ef 
evidence. Thus if another witness was called to prove that the party 
iupposed to be interested had, in fact, been released, such raease 
must have been produced. Corkiay v. Jarrard, 1 Camp. 37. So where 
it appeared by other evidence than that of the party oalled himself^ that 
ho was competent, though the objeotion was taken at the time of the 
votw dire, it could not he answered by the statement of the witness 
alone, but the foots in answer must have been proved according to the 
usual course of evidence, Botham v. Swinylcr, 1 Esp. JV. jP. 164. 
Thus where in an action by the assignees of a bankrupt, the bankrupt 
was himself called and olneoted to, but stated that he had obtain^ 
his certificate, which he did not produce; Best, C. J., ruled, that both 
his rdease and oertifloatc must be produced; that it was not like the 
ease of as objeotion raised by secondary evidence os the voire dire. 
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wbidi might be femoved by the same description of eridenoe. Chodhajtf 
y. Hendry^ M, 4* M, 319. In a simiiar case, Tindal, C. J., said, the 
difdculty is, that tiie objection does not arise upon the mire dire, it 
applaring from the opening of the case for the plaintiffs, and hrom the 
pleadings themselves, that the witness is a bauVrupt, and not merely 
n»m questions put to him when he comes into the box. Amn. Moo. 4* 
Malk. 321 («). However, the point was otherwise decided by Hr, 
Justice Park, who permitted the bankrupt to give parol evidence of 
his certificate and release, without producing them. CarlUle v. JEady, 

1 C. Sf P. 234; and see also S, P., per Parke, B., Wmidlete v. 
Cawthorne, M, 4 M. 321 (»)f 1 i'AiV/, Pp. 160, 8/A ed,<^ 

# Hr 

Examimtion in chief.'] After tlie witness has been duly sworn by 
the crier {Tew'ik case, 1 C. C. R. 42Q), or other officer of the 

court, he is examined in chief by the party cmling him. Being sup- 
jwsed to be in the interest of that party, it is a rme, that upon such 
examination leading questions shall not be put to him. Questions to 
W'hich the answeryea,” or “ no,” would not be conclusive ujwn the 
matter in issue, are not in general objectionable. It is necessary, to 
a certain extent, to lead the mind of the witness to the subject of 
the iimuirj'. Per Lord Ellenhtiroxtgh, yieholls v. Dimdiny, 1 tSturk, 
81. Thus where the question is, whether A. and B. were partners, 
a witness may be asked whether A. has interfered in the business of 
B. Id. So where a witness being called to prove a partnership could 
not recollect thg^names of the oomponent members of the firm, so as 
to repeat them without suggestion; l^rd Kllenborough, alluding to a 
case tried before Loid Mansfield, in which the witness had been 
allowed to read a written list of names, ruled, that there was no ob¬ 
jection to asking the witness, whether certain sfiecided persons were 
mmnbers of the firm. Acerro v. Petroni, 1 i^fark. 100. So for tho 
purpose of identitication, a particular prisoner may be pointed ouA to 
the witness, who may be asked whether he is the man. De Berenyer's 
ease, 1 Stark. Ev. 125, l«f ed. ; 2 Stark. K. P. C. 129 («). And in 
7Vdt»on*s ease, 2 Stark. K. P. C. 128, tii© court held that the counsel 
for the prceecution might ask, in the most direct terms, whether any 
of the prisoners was the jicnNOn meant and described by the witness. 
So where a question arose as to the contents of a written instrument 
which had been lost^. and in order to contradict a witness who had 
been examined as to the contents, another witness was called ; Lord 
Kllenborough ruled, that after exhausting the witness’s mcmoiy os tq,, 
the contents of the letter, he might be asked if it contained a pari|| 
ticular passage lyoited to him, which had been sworn to on the otheK 
side, otherwise it would bo impossible ever to come to a direct con¬ 
tradiction. Cuurteen v. 'Cause, 1 Camph. 43. 

Upon the same principle, viz., the difficulty or impossibility of 
attaining the object for which the witness is called, unless leading 
<)aestions are permitted to be put to him, they have been allowed 
where they are riecessary injorder fjji establish a contradiction. Thus 
where counsel, on cross-examination, asked a mtness as to s&me 
expressions he bad need, for the purpose of laying a foundation for 
contradicting him, and the witness denying having used them, the 
coot^ called a person to prove that he had, and read to him the 
particular words from his brief, Abbott, C. J., held that he was 
'entitled to do so. Edmonde v. Walter, 3 Stark, N. P. C, 8. 

Where a witness, examibed in chief, by bis conduct in the box 
i^ws himself decidedly a'linee to the party calling him^ ibis ia the 
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diflcretjon of tlie judge to ttUoir him to bo examined, as if he wore oa 
oroBS'examination. JSagtin ▼. Car«u>^ Ry. 4* JToo. N. P, C. 127 ; 
Clarke v. Saffery^ Id. 126 ; Murphy'e <vim, 8 C. 4“ i*. 297 ; per Lwd 
Ahinyer^ C. M., CkapmaiCe case, 8 C. 4; P» 558. But if he stands m a 
situation which, of neoessi^, makes him adyerse to the party calling 
him, it was hold by Best, C. J., that the counsel may, as a matter of 
right, cross-examine him. Clarke v. Saffery^ Ry, 4“ Mod. N, P. C. 126. 
Somewhat similar to this is the question whether, where a witness, 
called for one party, is afterwards called by the other, the latter party 
may give his examination the form of. a cross-examination; and it 
has been Wd, by Lord Kenyon, that ho may; for, having been 
originally llamined as the witness of one pn%, the privilege of the 
other to cross-examine remains through every stage of the case. 
Rkkcnmn v. 67*ce, 4 £sp. 67 ; 1 Stark. JEv, 162, 2nd<ed, 

Crogs-’eraminefton.'] Leading questions are admitt^ on cross- 
examination, in which much larger powers ore given to counsel than 
in the original examination. The form oXa cross-examination, how¬ 
ever, depends in some deg^ like that of an examination in chiej^ 
upon the bias and disposition evinced by the witness under interro¬ 
gation. If he should display a zeal against the party cross-examining 
him, great latitude with regard to kadipg questions may with pro¬ 
priety be admitted. But if, on the other hand, he betrays a desire to 
serve the party who cross-examines him, although the court will not 
in general interfere to prevent the counsel from leading 

questions, yet it has been rightly observed, that evid^e obtained in 
this manner is very unsafisi’notory and open to much remark. The 
rule with regard to putting leading questions on cross-examination, 
was thus laid down by Mr. Justice Bnller : “ You may lead a witness 
upon cross-examination, to bring him diredtly to the point, as to the 
answer; but you cannot go the length of putting into X.he witness’s 
mouth the very words he is to echo back again.” Hardy'e caee^ 24 
Mow. St. Tr. 756. 

In a later case, where an objection was made to leading a willing 
witness, Alderson, B., said, I apprehend you may put a leading 
question to an uawilling w'itness, on t&e examinatiou in chief, at 
we discretion of the judge; but you may always put a leading ques¬ 
tion in cross-examination, whether a witness be. unwilling or not.” 
Parkin v. Mom^^ C. ^ P. 405. 

When two or more prisoners ore tried on the same indictment, and 
arc separately defended, any witness called by one of them may be 
cross-examined on behdf of the others, if he gives any testimony 
tending to criminate them. Rurdett's cme. 2 Dears. C. C. R. 431; 
S. C. 24 L. J. M. C, 63. 

•A reporter to a’newspaper cannot be asked on cross-examination, 
whether, in* articles he has written for the newspaper, he has not 
called the opposite party nicknames, as tliat is part ot the contents of 
the articles. Murphy's case, 8 C, Jk P. 2D7. Where a witness, on 
being asked upon oross-examiiiatiun to repeat an answer she had 
previously given l^ibre the whole of it w'as taken down, omitted a 
part of it, and denied she had uttered such part, the judge 
allowed the shorthand reporter of the cour^ who had taken down 
the answer, to be examined to prove the fact. SlatePs ease, 6 C, 
4- P. 334. 

If the counsel, on cross-examining a witness, pnts a paper into 
Ms hand and questions him upon it, and anything comes of such 
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questions, the counsel on the other side have a right to see the |>a|>er, 
and re-examine upon it; but if the cross-examinaUon founded on 
thq, paper entuelj fails, the opiwsite counsel have no right to 
the naper. Duneomhe’s c«sc, 8 C, Sc P. 369, 

Where a witness is called merely to produce a document which 
can be proved by another, and he is not sworn, he is not subject to 
cross-examination. Simpson v. Smith, 1822, car. Molr&tfd, J .; 2 Phill. 
Mv. 397, 9th ed.', andjper lUttflvy J., 1824, 1 Starli, Mv. 129, 2nd ed .; 
Davis V. Dale, Moo. tV Malk. 514. Thus w here, ou an indictment for 
peijury, a sheriff’s officer had been subpmaed to produce a warrant 
of tl»e sheriff', after argument he was oraered to do so without having 
been sworn. Murlu^s^se, Moo. S Malk. 515. But where the party 
producing a document is sworn, the other side is entitled to cross- 
examine him, although he is not examined in chief. Jimokes cate, 
2 Stark. 472. Where, however, a person called tqproduco a docu¬ 
ment, wras sworn by mistake, and asked a question which he did not 
answer, it was held that the oppt).',itc party was not entitled to cross- 
examine him. J^tsh V. Smyth, 4 Tyne. 675; I fV., li, 94. So 
where a witness has been asked only one immaterial question, and his 
evidence is stopped by the judge, the other party nas no right to 
cross-examine him. Cren/\. Carr, 7 C. S P.VA. Where a witness 
is sworn, and rives some c\idcnce, if it be merely to prove an instru¬ 
ment, he is to be considered a witness for all purposes. Morgan v. 
Bridges, 2 Stark. N. P. 314. 

As already Hinted, it has been held at nisi prios, that if a witness 
has been once examined by a jjarty, the privilege of cross-examination 
continues in every stage'^f the cause, so that the other party may 
call the same witness to ]>ruve his case, and in examining him may 
ask leading questions. Dickenson v. Skee, 4 Esp, 67. 

Bc’-examinaiion.'l A re-examination which is allowed only for the 
purpose of explaining any facts wliich may come out on cross-exami¬ 
nation, must of course be conlined to the suWeet-mattor of the cross- 
examination. 1 Stark. Ec. 179, 2ntl ed. The re-examination of a 
witness if not to extend to any new matter, unconnected with the 
cross-examination, and which might have been inouired into on the 
examination in chief. If new matter is wanted, Uie usual course is 
to ask the judge to ,make the inquirj'; in such cases he will exercise 
his discretion, and determine how the inquiry, if necessary, may be 
most conveniently made, whether by himsl^ or by the counsel. 
1 Phill. 840, Ev. iUh ed. 

The rule with regard to re-examinations is thus laid down by 
Abbott, C. in tha Queen's case, 2 P?*. Jiingh. 297. “ I think the 
counsel has a right, on re-examination, to ask all questions which may 
bo proper to draw out an explanation of the sense and meaning of thn 
expressions nsed by the witness on cross-examination, if they be in 
themselves do^btfiu; and also of tlie motive by which the witness was 
induced to use those cxpresrioi^; but he has no right to ^ farther, 
and introduce matter new iu it^lf, and not suitw to the purpose 
of explrining either the eipressions or the motives of the witaess.” 

1 distinguish between a i^nvcrsation which a witness may have hod 
with a party to a suit, whether criminal or civil, and a conversation 
with a third ]Krson. The conversations of a party to the suit relative 
to the subject-matter of the suit, are in themselves evidence against 
him, in the suit: and if | counsel (hooses to ask a witness as to any 
thing which may have beta said by an adveme party, the counsel for 
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that party has a right to lay before the court all that was said by his 
cUent'in the same conversation; not only so much as may eaplaSn or 
qiViliiy the matter introduced by Uie previous examination, but even 
matter not properly connected with the part introduced upon the pre¬ 
vious examination, provided only that it relate to the subject-matter 
of the suit; because it would not be just to take port of a cuaversation 
as evidence against the party, without giving the party at the same 
time ilto benefit of the entire residue of what he saici on the same 
bocasion.” In Prince v. tSamo^ 7 A, ^ E. 627, the court of Q,. B. 
said they could not assent to the doctrine laid down in the above case, 
and they held, that when a statement made by a party to a suit 
in giving jcvidcnce on a former trial, has been got out in cross- 
oxamination, only so much of the remainder of the evidence is allowed 
to be given on re-examination as tends to qualify or exjdain the 
statement made on cross-examination. llecognisedT in Sturge v. 
liuchatum, 10 E. 60i3. 

When one of the plaintiir’s witnesses stated on cross-examination 
facts not strictly evidence, but which might prejudice the plaintiff, it 
was lield that unless the defendant applied to strike them out of the 
judge's notes, the jilaintiff was entitled to re-examine upon them. 
Eleuril V. 'JWgoning, 3 A, if E. 554. 

Mcmoramlnm to refresh iritness's memory.'] It has already been 
stated, that a witness may refer to an informal examination taken 
down by himself, in order to refresh his memory.* p- 04, So 
he may refer to any entry or memorandum he has mJre shortly after 
the occurrt'Tice of the fact to wliich it rcMes, although the entry or 
memorandum would not of itself lie oiidenro, Kensington v. Tngiis, 8 
East; 289; as, formerly, an unstamped paper, 3fanyham v, linhbard, 
8 Jt. if (J. 14. But a Vifness cannot refresh his memory by extracts 
from a book, though made bv himself, JJ<fe v. Perkins 3 'i\ It. 740; or 
from a copy of a book; for the rule re(mirii% the best evidence 
makes it necessary to produce the original, though used only to 
refresh the memory. Burton v. Plummer, 2 A. E, 343, 344. 
Alrork v. 'Plw Royal Ejcehunye Ins, Co. 13 Q. li, 202. 

Where a witness on looking at a written paper has his memory so 
refreshed, that he can speak to the facts ft cm a recollection of them, 
his testimony is clearly admissible, although the paiicr may not have 
been written by him. Thus where it has iieen vnal^ial to prove the 
date of an act of bankruptov, the court has several times permitted 
witnesses to refer to their depositions taken shortly after the 
bankruptcy, though such depositions were of course not written by 
themselves, but merely signed by them. Taylor. Ev, 1095, 2nd erf., 
and cases there cited, 

• Where the witness cannot speak without referring to a book, the 
Wk must be poduced in court. Per Coleridye. J., ITomml v. Om- 
field, 5 Dowl. P. C.*417. If produced, the counsel for the other party 
has a right to see it, and cross-examine from it; Hardy's mw, 
24 //bw. St. Tr. 824; or he may look at it and ask when it was 
written, without beiim ^und to put itiu evidence, Hmsden's casey 
2 C. (§• P. 603. If he cross-s xamineB to other entries than those 
referred to by the witness, he makes them part of his own. evidence. 
Per Qurney, JBf., Gregory v. Travenor, Q C, ^ P. 281. 

Questions subjecting witness to a eml suit.] Whether a witness was 
bound to answer questions which might subject him to a civil action, 
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or charge him with a debt, was formerly much doubted; but by the 
46 Geo, 8, c. 37, it is declared and enacted, that a witness c^not 
hy law refuse to answer any question relevant to tho*matter in isa\m, 
the^iisworing of which has no tendency to expose him to a penalty or 
forfeiture of any nature whatsoever, by reusou only or on the sole 
ground that the answering of such questi^ps may establish or tend to 
establish that he owes a debt, or is otherwise subject to a civil suit, 
either at the instance of His Majesty or any other j>ersou. 
statute does not extend to compel parties, who standdn the situatio* 
of parties to the suit (as a rated inhabitant, in case of an appeoij to 
give evidence. It. v. Inhabitants nf U'o/mrn, 10 Hast, 395 [dvvidvd 
hejarv thepassimj uf tJie 54/A iSeo. 3, c, •170). 

Questions suh/ecfinff iritness to a forfeiture, ] A witness is pri^leged 
from an>w'enng^anv question, the answer to which might subject him 
to a forfeiture of lus estate. The deelurahiry statute (46 Ge,o. 3, o. 37, 
supra) implies that a witness may legally refuse to answer any ques¬ 
tion which has a tendency to a forfeiture of any nature whatsoever. 

Questions subjecting tritness to penalties or punishment, Jj-c.] A 
witness cannot be compelled to answer any question, which has a 
tendency to expose him to a inmalty, or to any kind of punishment, or 
to a criminal charge. Thus in an action for a libel, in the shape of 
an extra-judicial alHdavit sworn before a magistrate, the clerk to the 
magistrate was notbomjmlled to answer the question, whether he had 
written the fQltavit at the desire of the ‘defendant, on the ground 
that it tended to crimina^ himself. Maloney v, Bartley, H ( 'atnpb. 
210. So on an appeal agffiist an order of battardy, a person cannot 
be eom|>elleil to confess hintsclf the father o*' a bastard child. B. v. 
8t, Mary, Xottinyhaui, Id, Hast, o8 (n). Korean the prosecutrix, 
on an indictment for rape, be compelled to answer whether she has 
had criminal interaourse with a particular individual. Ilmlifson's 
case, liuss. By. C. 211 (but see ante, pp, 93,94). On the same 
principle, on accomplice w^ho is admitted to give evidence against his 
associate in guilt, though bound to make a hill and fair confession of 
the whole truth, respecting the subject-matter of the prosecution, 
is not bound to answer with respect to his share in other oifcnccs in 
which he was not connected with the prisoner, for he is not protected 
from a prosecutibn fm* such offences. West's ease, O, B. 1B21. So 
a witness cannot be called upon to answer a question which subjects 
him to the penalties of usury. Cates v. Ilardacre, 3 Taunt, 424. 
See Jackson v. Benson, 1 ¥. tic 32. But if the time limited for 
the recovery of the penalty has expired, the witness may be compelled 
to answer, Boherts v. AUatt, M, iSt. M. 192. 

It is not necessary, in drder to render the question objectionable, 
that it should directly criminate the witness: it is sufficient if it has a 
tendency to do so. Thus where there was a quaition whether there 
had been usury in a bill ol exchange, a witness being asked whether 
the bill had ever been in Ms possession before, objected to the ques¬ 
tion ; and Mansdeld* C. Jf., itlniwd to compel him to answer the 
question, observing tnat it went to connect the witness with the biU, 
and might be a link in a nhain. Cates v. Hardacre, 3 Taunt, 424. 
lord Eldon also, in Paztah v. Dm^las, 19 Fes. 227, expressed an 
opinion that a par^ should be protected from questions, not only that 
have a direct tendency to criminate him, but that form one step 
towards it. See also Ctkrfc^ r. Mutre, 14 Fes, 69; Sw^ T« 
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4 Haijg, Etutl. R, 154. fS. 1*, tter Lord Tenterden. BlanetPg ease, 

5 a^p.iiis. 

It has been held, however, by Lord Abinger, C. B., that a vestry 
clerk cannot refuse to pTOduoe the vestrv Iwk kept in pursuanceaof 
the 58 Geo. 3, c. CO, s. 2, on the ground that it may crimiuato him. 
Jiradshaw v. Murphy, 7 ^|pr Cl*^. 

^Quesfiouii suhjvding a wituesH to penalties or punishment, i^r.— 
Whether they may he put J] WHether questions, the answers to which 
would expose the witness to punishment, ought not to be allowed to 
lui put, or whfctlier the witness ought merely to bo protected from 
ansH'erimj such questions, docs not apjwar to be settled. In Iteadiny'a 
e<$se, 7 flow. Si. Tr. 22(), it was decided tliat a question tending to 
charge a witness with a criminal offence, ought not to be put, altliough 
he had been pardoned. Lord t’hief Justice North said* “ If he hath 
not his pardon, his life is in danger; if he hath, neither his life nor 
name must suffer, and ihert^fure such questions must nut be asked 
bira.” Although this decision has been remarked upon, and it has 
been said that it ought not to bo considered binding,*from the nature 
of the trial and the period at which it took plhce (See 3Ioo, MufJe. 
N, P. C, 4y;i ».), yet that observation must, it seems, be confined to 
tlie rejeetitm of the question after the witness Lad been pardoned, 
lu Cnmleit Pi'utt, MtHK M, J08, where the witness w^ asked 
whether she had bt'cn guilty of incest with a particular inmvidual, 
Best, (J. J., prohibited the qu-estion. So where on a trial for high 
treason, one of the witnesses was asked a question tending to show 
that ho had been guilty of bigamy, in ord^r to discredit him. Lord 
Ellcnborough obscrvedf||f You may ask the witness whether he has 
been guilty of such a crime; this indeed would be improperly asked, 
because he is not bound to criminate himself; but if he does answer 
promptly, you must be bound by the answer which ho gives.” 
Watson's tme, 2 Stark. N. P. V. i5i, mf vide peOst. 

On the other liaud, there are not wanting authorities to show that 
even where the question goes to criminate the witness, it may yet be 
put, although he cannot be cumiielled to answer it. This appears to 
have been the opinion of Baylev, J., in Watson's case, 2 Stark, 
N. P, V. 158. And the same learned judge is said to have ruled 
that a witness may be asked a question, the answer to which may 
subject him to jmnishment, but that he is not compellable to answer 
it ; and that all other questions for the purpose of impeaching a 
witness's character, may not only be put, but most be answered. 
Holding's case, O, B. 1821, Archb. C. L. 102, 2wl ed. It may, 
however, be doubted, how far this decision is correctly rtqwrted, 
especially with regard to the concluding position. In a text book of 
great value, it is said that it seems such questions can be put. 
2 Mtm, 625, 626, 2nd. ed. In the same w'ork it is added, that if the 
imputations contained in the question be so connected with the 
inquiry and the point in issue, that the fact may be proved by olher 
evidence, and the adverse party intends to call witnesses for that 
purpose, the witness ^imposed to bo duoreditqi^, mmt be asked 
whether he has been gmltv of the offence imputed. 

Upon principle it would seem that questions tending to expire the 
witness to punishment, may be put. as well ^ questions tending to 
degrade his character. The grouna of objection in the^ first case is, 
not that the question has a tendency to degrade him, hut that 
advantage may^ taken of his answer in some future prooeedinga 
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against him, and the rule that no person is hound to aoouse himself 
is urged. This objection is, however, completely removed by per- 
the witness not to answer the questj^n, for his silence would 
not in any futj^re proceeding be any admission of guilt. The question 
may then be regaixied as one simply tending to degrade the witness, 
and would come within the rule which Ijlp^tears to be now well esta¬ 
blished, that it may be puf, though the witness is not com{>ellable to 
give an answer, or that if he docs give an answer, the par||| 
examining him must be satisfied \\ ith it. ^ 

This point appears to have been settled in the law of Scotland, by 
modern determinations ; and it is now held in that country, that it 
is competent to ask a witness whether he has been engaged in any 
sjHci/ic crimes, although they have no connexion with the crime 
under investigation; but it is also ht«ld to be the privileKc of the 
witness to decline answering, acct>rding to tlic rule, Xnno tenetnr 
jto'ute in mam turpHuiUncm, In the case of the Cupar rioters, a 
witness was asked whether he had ever been engaged in the lifting 
of dead bodies. LUuhia/s cdsc, 1S29, Pnwt. (V. L<nr of 

tSfoti. 627, And in Jiurhoft .Sy/oe, 307, Alitmn, .)27, the 
court allowed Hare, tffe w'itness, to be asked whether he had ever 
been engaged in any other murder, expressly warning him that he 
was at liberty to decline answering, whieli he accordingly did. 

mhfictimj a tcifness to pnialticit, punishment, Hr, —co«- 
seq'uoiev of fumvvrimj.'\ Answers given to questions to which the 
witness might have demurred, may be given in evidence against him. 
^imith V. Itemlnell, 1 Comph, 33. It lias been laid down as lau', 
that if the witness answers questions on 4r examination in chief, 
tending to criminate himself, he is hound to answer on the cross- 
examination, though the answer mav imi)li«.*:ite him in a transaction 
^ affecting his life. Jh-r Dtnnpier, X, Wincht ster Hum. 1815. 

And tliat if the witness bigius to answer, ho must proceed. On a 
trial for libel, a witness was asked whether he had not furnished the 
editor of a newspaper with the rejxirt. He answered one or two 
questions on the subject, when, being further pressed, he aj>pcalod to 
to the court for protection, but Abbott, C, J., said, li ou might 
have refused to answer at all; but having partially answered, you arc 
now bound to give the whole truth.” Ji'ust v, Vhnpman, j/. A- M, 
47; 2 C. V. 571,'^6*. V. 8o Best, C. J., laid it down, that if a 
witness, being cautioned that he is not compellable to answer a 
question which may tend to criminate him, chooses to answer it, ho 
is bound to answer all questions relative to that transaction. JJixon 
V. Vale, 1 V. P, 270; see'also, v. Poinvr, 1 Sonohs, 848. 

However, in Gnrbetfs ea^e, 1 Ihm. C. C. R. 268, nine against six 
of the judges held, thal it made no difference in the right of the 
witness to protection that he had chosen to answer in part; being of 
opinion ^at he was entided to it at whatever stage of the inquiry 
he chose to claim it, and that no answer forced from him by the 
presiding judge (after sudh a claim) could he* given in evidence against 
him, ana thattheyidid not eonsidcr themselves bound by the ruling 
in Ratt v. Chapman and IHxon v. Vale, 

, Questions sulff'ectinff a mtmss to penalties or punishnent, ^c, — eon- 
eef/uenee ff/wt ansteerinq^J Where a witness is entitled to deolino 
answering a ^lestios; and does doolbe, the rule is said by Holroyd, 
J., to be^ that this not answering ean hare no effect with ihe jury. 
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Watson't cate, 2 StarJe. 157. So where a witnesB demtirred to 
anewer a queetion, on the ground that he had been threatened with a 

S osecutioia mooting the natter, and the counsel in his address to 
e jurj remarked upon the refusal; Abbott, C. J., ijiterposed and 
said, that no inference was to be drawn from such refhsal. Mose v. 
Blakemore^ My. ^ Moo. Iff. I*. C. 384. A similar opinion was 
expressed by Ix>rd Eldon. IJoyd v. Passingham, 16 Vvs. 64; see 
thjie note JRy. Sf Moo, N. P. C. 386. However, it is said by Bayley, 
JV, in Wutson'n eme, 2 Starh. 153, “If the witness refuse to answer, 
it is not without its efleot with the jury. If you ask a witness, 
whether he has committed a particular crime, it would perhaps be 
going too for to say, that you may discredit him if he refuse to 
answer; it is for the jury to draw what inferences they may.” 


QutiHiions sulyeeting fctfness to penalties or punishment^ S^e, — olgee- 
tion must he taken by the witness himself.'] llie privilege of objecting 
to a question, tending to subject the witness to penalties or punish¬ 
ment, belongs to the witness only, and ought not^to be token by 
counsel, who will not be allowed to argue it. Tltomas v. Newton^ 
M. tV M. 48 (h) ; S. P. Adiy's ease^ 1 Mm* if M. 94, Lord 2'en~ 
ierdeti, V. J. “ It appars to }«5 still an undmded point, whether 
the mere declaration of a witness on oath, that he believes that the 
answer will tend to criminate him, will suflSce to protect him from 
answering, when the other circumstances of the case are not such as 
to induce the judge to believe that the answer would in reality tend 
to criminate the witness.” Taylor. Eo. 11J55, 2nd ed. In Fisher 
r, Jienalds, 12 C. B. 7(^ Jervis, C. J., and Maule, J., intimated an 
opinion, that the wituel(|Pnight determine for himself whether or not 
his answer would have a teudenev to ‘criminate him; hut this doc¬ 
trine was (luestioned by Parke, ft., in Oshom v. The Lirndon Dock 


Company^ 
R. 258. 


10 Ejc, R. 701: and see GarhetTs case, 1 Den. C. C. 


Wlu'ther a witness is bound to answer questions tending to degrade 
ill/w.] The point has frequently been raised and argued, whether a 
witness, whose credit is sought to be impe.^'shed on cross-exami¬ 
nation, is bound to give an answ'er to the questions pnt to him with 
that view. The doubt only exists where the questions pnt are not 
relevant to the matter in issue, but are mereiy*propounded for the 
purpose of throwing light on the witness's character; for if the 
transactions to which the witness is interrogated form any part of 
the issue, he will be obliged to give evidence, however singly it 
m^ reflect upon his character, 2 Phill. Ev. 421, ed. 

The first point to be considered on this subject is, whether ques- 
titns not relevant to the matter in issue, and tending to degrade the 
character of the witness, are allowed to be put. There does not 
appear to be any autihority in the earliest cases for the position, that 
the questions wemselves are inadmissible upon cross-examination. 
In dboFscase, 13 Maw, St, Tr. 334; 1 Salk. lbZ, 8. C., Treby, 
C. J., appears to admit the legality of the practice, adding, that the 
witnesses have not been obliged to answer. In Sir John Friend's 
ease, 11 fftw. St. Tr. 1331, the court held, that a witness could not 
be a^ed whether he was a Homan Catholic, because be might by hia 
answer sulyeot bitn to severe penalties. In LayeFs cops, 16 Mow^ 
St. Tr. 161, a question tending to degrade the witness was proposed 
to be asked on the voire eftre, and Pratt, C* J,, said, ** It is an 
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objection to his credit, and if it eoes to his credit, must he not be 
sworn, and his credit go to the jury?” These, tiierefore, are only 
authorities to show that a witness null not be compelled to answer 
such questioip. Many later decisions show that such questions are 
admissible, t^ugh the witness cannot be called upon to answer tbem. 
Thus, on an application to bail a prisoner, the court allowed the 
counsel for the prosecution to ask one of the bail, whether he had not 
stood in the pillory for perjury. The court said, there was no obj^- 
tion to the question, as the answer could not 6ubj(‘ct the bail to any 

G mishment. Edward's ease^ 4 T. Ji, 440. In Tf^atsods ease, for 
gh treason, such questions were frequently ask<d, “ and it may be 
inferred,” says Mr. rhillipps, “ from the opinion of the judges on an 


St. Tr. 726 ; 11 East, 811. In thd following cose, Ilest, C .«?., laid 
down the same rule in these words: ‘‘ The rule I shall always act 
upon is, to protect witnesses from questions, the auswers to which 
would expose them to punishment; if they are protected beyond 
this, from questions %rhich tend to degrade them, many an innocent 
man might sufler.” Cundell v. Pratt, M, «S' M, 108, Bo it i.s stated 
by Mr. rl liliipps, that Lord EllenlHirough continually iierniitted such 

a uestions to be asked without the slightest disapprobation, and that 
ie common practice of courts of justice, before the most approved 
judges, will abundantly furnish instances of such questions being 
put, and not being disa£lowed as contrar? to the rules of law: “ and 

• i?rr» Xa A wr wm •ii? *11 x _• 


It is difficult to see,” Mr. Pbillipps ad^u ** how a 
properly be deemed illegal, when, if the ^|p!ess choos 
his answer must undoubtedly be received as evidence.” 
427, 9th ed. 


“ how a question can 
uBess chooses to answer, 


2PhiiL Ev. 


There are, however, one or two decisions, countenancing the 
opinion, that questions tending to degrade the character of a witness, 
snail not be allowed to be put. Upon an indictment for an assault, 
a common informer and man of suspicious character having iK'eu 
called, was asked on cross-examination, whetlier he had not b(ien in 
the house of correction. Upon this Lord Elleuborough interposed, 
and said that the question should not he asked. That it had been 
Ibrmerily settled by the jud^, among whom were Chief Justice 
Treby and Mr. Justice Powell, both very great lawyers, that a wit- 
was Wit bound to answer any question the dbject of which was 
to degrade, or render him infismous. He add^, that he thought the 
rule ought to 1^ adhered to, as it would be an injurj' to the adminis- 
tration of justice, if persons who came to do their duty to the public 
might be sulneoted to improper investigation. Lewids ease, 4 Esp. 
226. Upon this base it lhay be observed, that the authorities referred 
to by Lord Ellenborough, do not go the length of excluding the 
question, but mere^ decide that ^ witness is not bound to answer. 
As already sta^ also, Lofd Ellenborongh was in the frequent 
habit of ollowinl^ auch questions be put, aod on these grounds 
Mr. Phillips ia disposed to think that the (Ration had alr^j been 
put and answered, and being ^peated, his lordship thought it neoes* 
aajy to interpose for the prot^ctmn of the witness. In another case, 
where a witness was askm oif <wo8S>exa]iiination, whether she lived 
in a state ^ eonouhinage ndth the plaintiff, Lord Alvanley inter- 
and ^vs ihe.fbUowinif opinion on the subject of suw qiies- 
fioBai He thoughtquestumii as to general conduct might be t^ed, 
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but not such as went immediately to degrade the witness; he woxild 
therefore aUowit to be asked^ whether she was-married, as she might 
be married to the plaintid’. But haring said she was not, he would 
not allow it to be asked, had she slept with him ?'** ^He added,^‘ I 
do not go so far as others may. 1 do not say that a witness may not 
be asked as to what may term to disparage iiim, that would prevent 
an investigation into the character of the witness, which may often be 
of importance to ascertain. 1 think those questions only should not 
be put, which have a direct or immediate effect to disgrace or dis¬ 
parage the 'W itness.” Machriih v. Machride, 4 JSsp. 242. Upon au 
indictment for a rape, the prosecutrix, on cross-examination, was 
asked, Whetlier she had not before had connexion with other per¬ 
sons, and whether not with a particular irerson (named).” This 
question was objected to, and the point wa» reserved for the opinion 
of tin? judges, who held the objection good. Hodgson's casi\ Urns. 
(Jf- Jig. O, t'. 211 (but see anfc, pp. 03, 94). It does not appear in the 
latter case, whether tlic question itself was objected to, or only that 
the witness was not bound to answer it; but bot|i in this and in 
Mnchrkh v. Mncbride it seems that the questions W’ere improper to 
be puff as they imputod to the witness an oj^tce punisliahle % the 
eodesiastical law. Ujwn the same ground, Best, C. J., interpo^d to 
prevent a witness being asked whether she lived in n state of 
incestuous concubinage with a jmrticular person. Cundt l/ v. Prati, 
M. 4' M. 108. Where in an action for seduction, the party seduced was 
asked, whether she had not been criminal with other men; Loid EUen- 
borough said, this was a question she ought not to answer, and that 
the same iH)int having been referred to the judges, they were all of 
the same opinion. Domkv. Norris, 3 Vampb, 519. But in Carpenter 
V. Wall, 11 N. 80ai which was an action brought for debauching 
the plaintiff’s daughter, where the facts were proved by the daughter, 
the court of Queen’s Bench seem to have thought that she might have 
been asked if she had not said that, another party was the father of 
the child, and had seduqed and left her. 

With regard to a witness to answer questions tending 

to degrade him (such questions not being r^'levant to the matter in 
issue), there ap{^ar to be only two authorities that a witness is so 
bound. In Holding's case, O. Ji. 1821, Arcki, Cr, PI. 102, 2nd ed,, 
B^ley, J., is reported to have ruled, that though a witness may 
refuse to answer a question exposing him to punishment, yet all other 

S uestions for the purpose of impeaoning his character, may not only 
e put, hot must be answered. So where in a civil cause, a witness 
being asked on cross-examination, whether he had not been tried for 
thefi, refusing to answer, and apjpealing to liord £llenborou|b, 
whether he was bound to answer, his lordship sdd, “ If you do not 
ajiswer the question I will commit youaiding, ** you shall not be 
oompelled to say whether you were guilty or, not.” Frost v. HoUa- 
looy, 1818, 2 Phill. J?v, 426 ffd* Assuming that a question 

is not irregular, merely from itsTondency to degrade the witness’s 
character, and that the witness is not compellable to answer; yet if 
he chooses to give an answer, the party who asks the question must 
be bound by his answer, and cannot be allowed to falsify it by 
evidence, oee Jf'atson*s ettse, anUtp. 166. If, however, a witness 
be asked, on cross-examination, whether he has bees convicted, 
the question if objected to ought to be rejected, unless thu r^rd is 
produced; nor can he be asked on orom*exa]ninatios ^ne^^ber ibs did 
not write a certain letter in answer to another, chari^ hint'with an 
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o&noe, without such other letter being first produood (its non¬ 
production being nn6zplftined]|, altho^h the objeot df the eroM- 
examination is only to discredit the witness. MacdonmU t . JEmn»t 
lUCotn, B. 935? 8, C, 21 i. J. C. P. 142. 


Bvidence ofgmend ehiraciiir,'^ Where awitness is called to impeach 
the g^eral character for yeraci^ of another witness, he cannot be 
examined as to particular facts. T^e proper f]ucstion is, ** From your 
knowledge of nis general character, would you believe him on his 
oath P” If the witness state that he has seen him before a ma)^- 
trate, and from what passed there he would not believe hint on his 
oath, it is not evidence. Mhhsuu v. lltirtaiuh, 4 Esp. 102. “ The 
rule is,” says Mr. Justice Bayley, “ tliat a party against whom a 
witness is called, may examine witnesses as to his general character, 
but he is not hllowed to prove particular facts in order to discredit 
B5m.” Watson's tase^ 2 Stark. V, 152, “The reason,” says 

Pratt, C. J., “ why particular facts are not to be given in evidence, 
to impeach the character of a witness is, that if it wei« permitt^, it 
woula be imposSible for a witness having no notice of what will be 
sworn against him*, tb come prepared to nve on answer to it; and 
thus the character of witnesses might be villified, without their 
having any op^rtunity of being vindicated,” Laysrh case, 14 llow. 
St, Tr, 285. But no such iujustico attends an intpiiry into the 
general character of a witness. “(Jeneral character,” says Chief 
Jnstice Gibbs, “is the result of general conduct, and eva^ witness 
who presents himself in a cotiH of justice, undertakes hr that.” 
Sharp V. Scoringf Halt's JT. P. C, 541. In answer to general evi¬ 
dence of bad character for veracity, the wipiesses called to prove it 
may be examined as to their means of kno^dge. Mawmtt v. Mart- 
sink, 4 Esp. 103 ; and the grounds of their opinion: or the other 

_ 1 _ ___ -XX_t_ xl! . i-- __1 .1___J 1_ J* _1- __ 




sapjMit the character of lus pwn witness. 2 PhUh Ev. 432, 9fk ed. 
In the common case where a witness for the plaintiff assorts one thing, 
and a witness for the defendant asserts another, and direct fraud is 
not imputed to either, evidence to general character is not admissible. 
Bishop of Barham v. Beaatnont, 1 Cbtnpb, 207. 

When a party may mntradid his tnrn %ritness,^ It is clear that the 
party calling a witness, will not be allowed to give general evidence 
that he is not to be^believed on his oath. Ewer v. Atmrose, ZB.^ V. 
750, BuB. N, P. 297. But whobe a^ witness is called, and makes 
statem^ts contrary to those which {i:re expected from him, the party 
calling him prove the facts in question by other writoessos. 
Alexander v. €fihson, 2 Camph, 555; Lowe v. Jtdiffe, 1 W, Bl. 365; 
Ewer v, Amimose, S J?. C. 749 ; 4 I?. 4* dd. 193. Where a wit¬ 
ness is contradict^ by the poxiy calling him, as to certain facts, it.is 
not necesi^ury that the i^ainder of his evidenceshould be repudiate. 
BmSey r MkafdOi 8 Bingk. Whether Gm party calling a 
witaem» who gives evidence ionti^ to what is expect^ from him, 
may prove ixmtra^ctoiy s^sttments^^vioasly made by the witness, 
is a quesUtm oxi which tb^ has b^n some differenoc of opinion. 
Where a witnew lii^e fmdh k statement, and the party oallir^ him 

S mrved a contradietoiy atatMcn£''made by the witness in an answer 
^ a bill in Chancery, the oOtfi ^ King’s Bench held, tlmt the judge 
Ittd imyhg^ly left it tatheijury tb say wheUier they believe im 
^^fness’s '-etaimenl at'nr ^at in his answer ; the latter, 
at ill events, not babg sf|d|^ oi^.lsets sti^ ih it. Ewer v, 
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AmhroM;, 3 B, ^ C, 746. In this case Ilolroyd, J,, ohserved, “The 
answer might*' perhaps, be admissible, if the effect of it only were to 
show that as to the particalar fact sworn to at the trial, the witness 
was mistaken. But if its effect were to show that the witness n%s 
not worthy of credit, then it was not admissible. Id. 750. Where 
the prisoner’s mother, whose name was on the back of tlie indictment, 
was, by the direction of the judge, calltMil as a witoess for the prose¬ 
cution, and her evidence wtis in favour of the prisoner, and materially 
differed from her deposition before the coroner, the jud;'e thought it 
proper to Ijave that deposition read, and stated to the jury that her 
losnniony was not to be* relied upon. I’he point being reserved for 
the opinion of the judges, they were all of opinion, that under the 
ciroumstaneos of the ease, it was competent to the judge to order the 
deiwsitions to bon^ad.to impeach the credifr of the witness. Lord 
Ellenborough and Lora Chief Justice Mansfield thought that the pro-^ 
seoutor had the same right. OUiroyiV« mse, Jtxuis. «>r By, C, C. 68, 
And where, in an action of trespass, one, of the witness(<s for the 
plaintiff swore ^jKmtrary to the statement which he had made before 
the trial to the plaintifl‘*8 attorney ; liord Denman, <\ J., permitted 
the latter to prove the conti'adictory statement. Wnyh( v. Bechdt, 
Jmw. Sum. Afis. lH33f 1 3/<;o, A li. -114, S. C. The correctness of 
the ruling in the alK>ve case was aftwwmrds argued before Loyd Den¬ 
man, C. J., and Holland, TJ., sitting as judges of the c&art of Common 
Pleas at Lancaster, when those kariKHl juclgea diilercd and delivered 
their opinions at length. Sec* 1 Mon, A II. 416. In accordance inth 
the pnneiplo laid doivn in the altove case, Lord Douman has also 
held, that a party ealling a witness who, on cross-examination, has 
given testimony unfavoiimblo fo him, may, on rC-examination, ask 
tlic witness questions to show induo^ients.to betray him.- limm v 
2 Moo. if Ji. 122. Bui sde Jrol(i»tt;orth v, Tfie Mayor qf Dart- 
mouth, w’here Parke, B., held, tliat wlien a witness gives, on cross- 
examination, unfavourable testimony to thfe party cmling him, and, 
on re-examination, denies having given a ditfel'ent account of the 
matter so spoken to, the party so calling him has-no right to discredit 
him by showing he had given such different at count. 2 J/oo. <.S' Ii» 
ir»3. iSee also similar nuings in IVintrr v. Butt, 2 Mm. K. 357 ; 

T. ITutvhinys-; 2 It, M, 368, and Jtry, v, Cluyfivtd, 2 Ituss. 
by (trra. 943, In rasa, 6 Cox, C. C. ^43, wln^e a wit¬ 

ness for the proscontion gave a different answer on examination in 
chief to that which tras e,xpcct6d, Williams; J., allowed his deposi¬ 
tion before the coroner to oe put in Kis Itands for the purpose of 
refreshing his memory, and the question to be ihen puj: to liim; and 
the witness persisting in the same answer, the quesuon was allowed 
to be repeated to him B'om the depositions in a leading form. The 
ooussel for the proseoutioh will not, however, it seems, be allowed to 
contradict bis witness by patting in his former deposition. SMy^or 

nil. ' , ♦ . 

‘Examinations as to belief.'] A witness pail de])ose to snob faots 
only as are within his own knowledge; but eten in giving evidence in 
ohief, there is no rule which requires awitness to depose to facts wil^ 
an expression of certoiaty that excludes aU doubt in his mind. It is 
Ibe constant practice to receive in evidence a Mtoess’e belief of the 
identity of a person, or of the fact of a 6eirtain writing bein|; the hand¬ 
writing of a particular individual, though the witness will not avwr 
posititely to th^ese fisets. Sec MiUer^a case^ 3sB^*/a, 427* ' It has been 

1 
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decided, that for false evidence so given, a witness may be indieted 
for pejjnry. Pedley'$ ease, 1 Leach, 326; if. v. iScfUeemyer, 10 

Q, P. 670. 

Pstamimfion as fo opimm^J Although, in general, a witness cannot, 
be ashed what his opinion upon a particular qxiestion is, since he is 
called for the purpose of speaking as to facts only; yet where naatter 
of skill and judgment is involved, a person competent to give an 
opinion mar be asked what that oinnion is. Thus an engineer may 
be called to sny what, in his opinion, was the cause of a harbour 
being blocked up. Folkesv, Chad, S Dauyt. 157 ; 4 7'. R. 498, S. C. 
In a variety of other cases also, such evidence has been admitted. 
*• Many nice questions,” observes Lord Mansfield, “may arise as to 
forgery, and<a8 to the impression of seals, whether the in)]wessionw8s 
itnade from the seal itself, or from an impression in wax. In such 
cases 1 cannot say that the .opinion of seal-makers is not to be taken.” 
Folkes V. Chad, *3 Doapl. 159. So it seems is the opinion of any 
person in the habit of receiving letters, of the genuineness of a post¬ 
mark. See Abbey v, Litt, 5 Jiingh. 299. So antiquaries as to the 
date of ancient handwriting. Trim/ Peerage, 10 Cf. Jf* lYn. 191, So 
the opinion of a ship-builder, on a question of sea-worthiness. Thom* 
ton V. Roy. Exch. Ass. Vo. Peahe, N. P, C. 25, 1 Camp. 117; (*hap* 
manr. Waffo4, 10 Bingh.51. However, the Court of Queen’s Bench 
in Campbell v. Richards, b B.& Ad. 840, held (overruling several i>re- 
vious decisions), that the materiality of a fact concealed at the time of 
insuring, was a question for the jury alone. “ Witnesses conversant 
in a particular trade may be allowed to speak to a prevailing practice 
in that trade ; scientific persons may give their opinion on matters of 
science; but witnesses are not receivable to state their views on 
matters of legal or moral obligation, nor on the manner in which 
others would probablv be induenoed, if the parties acted in one way 
rather than another.’^ 

It is the constant practice to examine medical men as to their judg¬ 
ment with regard to the cause of a person’s death, who has suffered 
violence; and where, on a trial for murder, the defence was insanity, 
the judges to whom the point was referred, were all of opinion that in 
such a case a witness of medical skill might be asked whether, in his 
Judgment, such apd such appearances were svmptomsof insanity, and 
whether a long fast, followed by a draught of strong liquor, was likely 
to produce a paroxysm of that disorder in a person subject to it ? 
Several of the judges doubted whether the witness could be asked his 
opinion on the very point which the jury were to decide, vix., whether 
from the other testimony given in the case, the act with which the 
prisoner was charged was, in his opinion, an act of insanity. Wrighfs 
case. Rues. ^ Ry. 456. On an indictment for cutting and maiming, 
Parl^ J,, on the authority of the above case, allowed a medical man 
who had heard the trial, to be asked whether the facts and appear¬ 
ances proved showed symptoma of insanity. Searle's ease, 1 Moo, ^ 

R. 75. And it seems that in McNaughten'.«i ca.se such questions were 
allowed to be asked. 2 Rms. hip Grea. 925 (»}. A ouestion may 
arise in these oases, whether^ where a witness, a medical man, called 
to give his opinion as mattel^of skill, has made a report of the appear¬ 
ances or state of facts at the time, he may be allowed to read it as 
part of his evidence. The practice in Scotland on this point is as 
follows: The scientific witness is always directed t« read nis report, 
as affording the best evidence of the appearances he was called on to 
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examine; yet he may ho, and generrily is,^ Bulijected to a further 
examinatiou by tbe prosecutor, to a cross-examination on iiie pri¬ 
soner’s part; and if ho u callea on to state any facts in the cage, 
unconnected with his scientific rejjort, as conversations with 
. deceased, confessions made to him by the prisoner, or the like, utitur 
Jura (‘omtnuni, he stands in the situation of an ordinary witness, and 
can only refer to the memomnda to refresh his memory. Alison's Prac. 
Cr, Late »f Scotland, 541. 

Where on an indictment for uttering a forged will, which, toother 
with the writings in support of such will, it was suggested, had been 
written over pencil marks which had been rubbed out; Parke, B. 
(after consulting Tindal, 0. J.) held, that the evidence of an engraver 
who had examined the paper with a mirror, and-traced the pencil 
marks, was admissible on the part of the prosecutionbut that the 
weight of the evidence would depend upon me way in which it would 
be confirmed. IVilliam's case, 8 *C. 4* P, 434. 

In proving the laws of foreign countries also, the opinions of com¬ 
petent witnesses are admissible. The unwritten law m a foreign state 
may be proved by the parol evidence of witnesses possessing profes¬ 
sional skill; bnt where the laws are in writing, a copy properly 
authenticated, must be produced, i'er Gibbs, C, J,, Millar x. Mein- 
rick, 4 Canqih, 155; but see Jioehtlinck v. Schneider, 3 Esp. 58, 
Thus on the trial of the Wakefields for abduction, & gentleman of 
the Scotch bar was examined as to whether the marriage, as proved 
by the witnesses, would be a valid marriage according to the law of 
{Gotland. Wakefield'scam, Murray'sed.,'^.'P3%^ So it is laid down 
by a foreign writer of eminence, that foreign unwritten laws, customs, 
and usages, may bo proved, and, indeed, must ordinarily be proved 
by parol evidence. The proper course is to make such proof by the 
testimony of competent witnesses, instructed in the law, under oath. 
Sussex Peerage ease, 11 Cl, Fin. 115; Cocks v. Purday, 2 C, 
Kir. 269. 
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Proof of former devhirationm in snjqxa'i (f eredit of tritucits . 176 


Crulit of u'it^em'itf hotr imja uehed—ynientl rulm,'] Tllf’. OTf-dit of 
a witness may be iinj)cacht'd, either siniph- by questions put to liim 
on cross-examination, or by calling other witnesses to impeach his 
credit. 

Questions "with regard to particular foots tending to degrade the 
witness, and afl'ect his chara<ter and credit, may be pul to him on 
cross-examination, even though irrelevant to the matter in issue; hut 
tie party putting tlwm must hesatistied v;ith<itlie answers givtn by 
the witness, and cannot call witnesses to prove those answers false. 

Questions with regard to sueh particular facts may he put to a 
witness on cross-examination, and if relevant to the matter in issue 
and denied hy the witness, (tlhcr witnesses may be called by the cross- 
examining p^v to contradict him. 

Where the witness himself i» not cross-examined to impeach his 
credit, hnt other witnesses are called for that purpose, they <iannot be 
examined as to particular facts, but only as to the witness’s general 
character for veracity. 

The party calling a witness will not, on his giving evidence against 
him, he allowed to call witnesses to impeach hi.s credit. 

The oases decided upon these general rules will now he stated. 

Crtdii impeacKed hy irreh-rant qaeafiom <m ertm-cjratnu>utvmJ\ 
Although it is not allovrable on cross-examination to put questions (o 
a witness, not relating to the matter in issue, for the purpose, if ho 
answers them against the cross-examining party, of contradicting 
him by other witnesses, yet it is a well-established rule, that ques¬ 
tions not relevant may be put to a witness for the purjaiso of trying 
his credibility; but in such case the party cross-examining must be 
satisfied with his answer, t^ptmeeley J)v VWott, 7 Past^ 108. 
Thus where on a trial for sheep-stealing, the principal wituetw being 
the prisoner’s apprentice, Lawrence, J., pennitted him on cross- 
examination to ue asked, whether he had not been charged with 
lobbimg his roaster, and whether h<^liadnot said he would be revenged 
of Mm, and would soon ^ him in ^aol. The witness answering Imth 
questionB in the negative, the priwner’s counsel then proposed to 
prove, that he had been charged with robbing his romder, and had 
sjioken the words imputed to nim; but Lawrence, T., said, that his 
answer must be taken as to the former, but as the words were material 
to'tlie guilt or innocenoe of the prisoner, evidence might bo adduced 
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that thej^ vere spoken by the witness. YevitC^ case, 2 Cumph, C38 (^d). 
A witnetil|||[ras a^kcd whetlutr be had not attempted to persuade a 
person cauM by the other side, from attending to give his evidenfie, 
whioii be denied. It was proposed to call a witness to contradict him ; 
l»ut Lawrence, J., said, Jlad this been a matter in issue, 1 would 
Imve allowed you to call witnesses to contradict, but it is entirely 
collateral, and you must take his answer. I will permit questions to 
be put to a wkness, as tet any improper conduct of which he may have 
been guilty, for the purjwse of trying his credit; but when these 
questions are irrelevant to the. issue on the record, you cannot call 
witnesses to contradict the answers. No witness can be prepared to 
8up|K»rt his character as to particular facta, and such inquiries would 
lead to endless confusion.” Jlarris v. TippHt, 2 Campb. 637. f^ec 
also Att.-^Gen. v. Hifchrovk, 1 7v.r. li. 513, where the witness having 
denied that he had said that he Imd been ortei*ed 20/. to give evidence 
for the crown, the ('uurt of Exchequer hold that witnesses could not 
be called to contradict him. 

So where a witucss to the character of a prisoner l^as cross-exam¬ 
ined as to whether he had not said the prisoner should be acquitted 
if it cost him 20/., and whetlicr he hatl not mdenvoured to persuade 
some of the witnesses f«tr the prosecution to forbear to give evidence, 
both of which he denied ; Coleridgt', J., held, that evidence could not 
be called to contradict him. Zee’s ease, 2 Len‘i», ('. V. 154. 

On the trial of L(>|d Staflurd, pjtfof was admitted on the part of 
the prisoner, that Dugdalc, one of *e witnesses for the prosecution, 
had endeavoui‘<*d to suborn witnesses to give false evidence against 
the prisoner. 7 J/o«% 8t, Tr. 1400, 

» 

Cmlit hnpvac'icd—hp rcU rani (picstioni,—and contradiction by other 
iritnesses,} Where a question tending to impeach the credit of 
the witness is not irrelevant to the issue, he may not only be com¬ 
pelled to answer it, but the other side may call witnesses for the 
express purpose of contradicting him. In an action against the 
defendant as the maker of a promissory note, which by his plea 
he denied having made, Coleridge, J., permitted a female servant of 
the jdaintiff, who was one of the attesting witnesses to the note, to he 
asked, in cross-txaminalion, whether she dia not constantly sleep 
with her master, and on her denying it, allowed a»witness to be calW 
to prove she did so. The learned iudge observed, “The question is 
whether the witness had contracted such a relation with the plaintifi’ 
as might induce her tlie more readily to conspire with him to support 
a forgery, just in the same way as if she had been asked if she w'as 
the sister or daughter of the plaintifi’, and had denied the fact.” 
T/pmaK V. David, 7 (\ if P, 350. So in A fcock v. The Royal Ex- 
chanye Insurance Contjjany, 13 Q, B. 292, which was an aotioii 
brought by a shipowner against the underwriters on a policy of 
assurance, to recover as for a total loss, the captain having Seen 
called by the plaintifl's to show that he had exercised a sound judg¬ 
ment in abaudoning the vessel; and having denied on cross-exam- 
ination that previous to the voyage insured against he had been au 
habitual drunkard, witnesses were allowed to be called by the defend¬ 
ants to establish the fact of such habitual drunkenness. 

So what has been said or written by a witness at a previous time, 
may be given in evidence to contradict what he has said at the trial, 
if it relate to the matter in issue. ^ De Sailly v. Morgan, 2 Esp. 691. 
Thus in a policy case, the captain’s protest has been admitted iu 
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evvienoe to eontradiot vhat he has stoted at the trial. Clmstian v. 
Coomb«f 2 Eyi. 489. giil 

On tile question, what matter is receivable in evideno^what not 
receivable, •for the purpose of contradicting a witness (by proof of 
eonteary statements made by him), it is not possible to ley down any 
precise general rule. The evidence oilered for that pnrjjose, must 
relate to something stated by the witness, not wholly irrelevant to 
the matters in issue. But in order to let in this cadence in oon« 
tradiction, a ground must be laid for it, in the oross-oxamination of 
the witness who is to bo contradicted. When a witness has been 
examined as to partienlar transactions, if the other side were per¬ 
mitted to give in evidence declarations made by him respecting tliose 
transactions at variance with his testimony, without first calling the 
attention of the witness to those declarations, and refreshing his 
memory with regaid. to them, it wo;uld, as it has been observed, have 
an \miair etlect upon his credit. Accordingly, it is the practice of 
the courts to ask. a witness, w'hether he has held such a conversation, 
or made such a declaration, and such previous question is considered 
a^ necessary Ibundatiou for the contradictory evidence of the declara¬ 
tion or conversation to be adduced on the otlier side, and if the j»arty 
has neglected to lay this foundation, the court will in its discretion 
reoal the witness for that purp<»«e. Th' Qn-t^rn's <we, 2 llr, A 
lituf/h. 301. The rule is thus laid down by Tiudai, C. J., “1 under¬ 
stand the rule to be, that befons you can coj^adict a witness by 
showing that he has, at some^tlrer time, said mnething inoonsisteut 
with his present evidence, you must ask him as to the time, plutie, 
and person involved in tlio supj>osod contradiction. It is not enough 
to ask him the geueral question, wdnj+her lie has ever said so and so, 
because it may frequently happen that iqton the general question he 
may not remember having so said, whew-as when his attention is 
challenged to particular circumstances and occasions, ho luav recollect 
and explain vdmt he has formerly said.” Atujun v, AIUhV/j, A/w*. ^ 
Mttl, 474. Where the witness mf redy says, that he does not recollect 
making the statements, evidonoo te) prove that he did in fact make 
the statements is inadmissible; there must be un exprt'ss denial. 
jPer 'Itndal, C. I'um v. lUttHion, 1 Jl/oo. Ituh. 20. But where 
a W'itness was asked as to a statement, which ho neither admitted nor 
denicHi, Parke, B.,,he}d, that evidence of the statement was admis¬ 
sible, observing, “ If the rule were not so, you could never contradict 
a witness who said ho could not remember.’’ The evidence, however, 
was withdrawn. Crm ln/ v. ^ 7 C. if 2*. 791. 

With regard to contradicting a witness by the production of a letter 
or oUier document writtetn by himself at a previous time, the rule is 
thus laid down in 2'ht’ Qtft'eu'H erne, 2 Hr. ^ liinffh. 2H7 (see also 
Macdonnell y. Erans, 11 C. B. 935, ««/<«, p. 1(58): Upon erdsa- 
examination, counsel pannotbe allowed to represent, in the statement 
of a question, the contents of a letter, and to ask a witness whether 
he wrote a letter to any person with such contents, or contents to the 
like efTect, unless the letter is firfit shown to the witness, and he is 
ai^ed whether he ever wrote suc!K a letter, and he admits that he did 
write it. - But a witness nfay be asked on cross-examination, upon 
showing him only a par^ or one or more lines of such a letter, 
whether he wrote such pm, or such one or more lines; but if he 
should not admit that he wirote snob part or such lines, he eauTMut - be 
examined to the el^tof contests of the letter, unless it be shown 
to him, and he admits th»! contents. In the re^lar course of pro- 
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ceeding,^e letter ouf^ht to be read after the oross-examining counsel 
has opcnedi^is case, but if it is stated to be necessary for the purpose 
of pronoifllug further <]^uestions in the course of the cross-examma- 
tion, the court will mnnit the letter to be read at once, subject to all 
the eonsoquenoea of having suoh letter considered os part of his 
evidence. 2'he Qiwm's emtt, 2 Br. ^ liingh. 290. 

The nde above laid down for cross-examining a witness, as to the 
contents of a letter or other written paper, is applicable, at the 
furthest, only to a case in which the writing is supposed to be in 
existence. * * * If, therefore, a letter written by the witness ih 
proved to have been lost or destroyed (in which ease the only mode of 
contradicting liira would be bv producing afterwards some secondary 
evidenctf of the contents of the letter), then it would be reasonable 
and proiier to allow the counsel to cross-examine tlie witness as to 
the contents of suoh letter. 2 1*1^11, Ei\ 439, 9M r</. 

\Mth regard to the examination of a w'itness who, uinm cross- 
examination, has been examined touching the declarations formerly 
made by him, res|>eetiug the matters uj[>on whi<ph he has given 
evidence, it cannot bo carritd further than those declarations so in¬ 
quired into, and the whole of the conversation which took place, cannot 
he entered into. The rule is thus laid down by Abbott, C. J., in 
2'7/e Qmt’n's vauf, 2 Jlr. A Itimjh. 29H; “ The conversation of a thin! 
jm'mn witij the Avituess is not in itself evidence in the suit against 
any party to the suiL It bueoiues cvi^nce only as it may affect th'* 
character and credit of the AAitaess, which may be affected by his 
antecedent declarations, and by the motive under whieii he made 
them ; but when once ail that liad constituted the motive and induce¬ 
ment, oiul uU that may stmw the meaning of the words and declara¬ 
tions, have betu laid before the court, the court becomes possessed of 
all that can affect the character or credit of the witness, and all 
bevond tiiis is irrelevant aiul iucompetent.” 

If that which the witness has stated in answer to the question on 
his cross-examination, arose out of the inquiries of the person witii 
whom he had the conversation, the witness may be asked in the re¬ 
examination, Avhat those inquiries vrore. He may also be asked what 
induced him to give to that person the account Avhich he has stated 
in the cross-examination. 2 Mr. 4’ Minyh, 224. 

• 

Proof of former (hclaratiom in mpjwrt of credit of mtness.] 
Whether it is competent to tlie party whose witness has been at¬ 
tacked on cross-examination, to give in CAridonce former declarations 
of the witness, to the same effo(5t as his testimony for the purpose of 
corroborating the latter, has been much controverted. In several 
cases suoh evidonoe was admittod upoiu the examination of the wit¬ 
ness in chief. LutiervM v. Jicynrll, 1 Mod. 282 ; Sir John Friend'n 
case, 13 Jlou', St. Tr. 32. Bee also Marrison's ease., 12 JIow. St. 
Tr. 8H1, Bo it is laid down by Gilbert, C. B., that tliough hearsay 
be not allowed as direct evidence, yet it may be in corroboration, of 
a witness’s testimony, to show that ho affirmed tli© same thing on 
other oootuiions, and that be is still consistent with himself; for ty^h 
evidence is on^ in support of the witness who gives in his testi¬ 
mony upon oath. Gib, Eo. 16U, 4cthed, And Hawkins states the 
rule to be, that what a witness has been heard to say at another time, 
may bo given in evidence, in order either to conf/rin or invalidate the 
testimony which be gives in court. Jlawh. P, C. 6. 2, c. 46, «. 48, 
These writers were followed by Mr. Justice Builer, in Ms treatise on 
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the law of nisi prius, citing the case of Lutti rell v. lieyncU, B. X. 
P, 294; but he seepis afterwards to have changed his opipon. 

P’he first ease in which this evidence appears to have Wn rejected, 
h Pai’her^s S Ihufff, 242, wliich was a prosecution for jwijur)*, 
tried before Kyre, 11. l‘\>r the prosecution the depositions of a de¬ 

ceased person wt're given in evidence, and upon tlie cross-examina¬ 
tion of one of the prosecutcr’s witnesses, certain declarations of the 
deceased poi-son, not on oath, w'cre proved, for the purfjose of corro¬ 
borating some facts in the deposition material to the prisoner; 
Eyre, li., rejected the evidence of those declarations, and the court 
of King’s Jiench, on a motion for a new trial, held the rejection 
proper. Bailer, said that the evidence was clearly inadmissible, 
not being upon oath ; that it was now settled, that what a wdtaess 
said, not upon oath, could not be admitted to confirm what be had 
said njwn oath, and that the case of LuttnB v. Jityncl/, and the 
passage cited from Ilnu-hinn, were not now law. Parhers atar, 
3 Jiouyl. 244. This ease w’us refemd to by Lord lledesdale in the 
Berh'Uy Prvrnyt {-anv, w’here his hardship gave his opinion in con¬ 
formity with that decision. Lord Eldon also expressed his decided, 
opinion, that this was the true rule to be observea by the counsel in 
the cause, but thought that the question might be asked by the 
House. In conformity with these latter decisions, the rule is laid 
down by Mr. I’biliipps with this exception, that where the oomistl 
on the other side impute a deugn to misrepresent from some motive 
of interest or friendship, it in order to rej)cl stich an imputation, 
be proper to 6h(*w that the witness made a similar stateim nt at a 
time when the suppowd motive did not exist, or when motives of 
interest would have prompt d him to make a diflerent statement of 
the facts. 2 Phill, Er. 44o, 9^7/ ed. So it is said by Sir W. J). Evans, 
“If a witness siH'aks to facta negativing the existence of a contract, 
and insinuations are tl.rowu out tliat he has a near connexion with 
the party on whose behalf he appears, that a change of market, or 
any other alteration of circumstances, has excited an inducement to 
recede from a deliberate engagement, the proof by unsuspicious testi¬ 
mony, that a similar account was given when Uie contract alleged, 
had every prospect of advantage, ix'moves the imputation resulting 
from the opposite circumstance, and tlui testimony is placed upou 
the same level which it would have had, if the motives for receding 
from a previous intention never had existed. Ujiou accusation for 
rape, wheixj the forbearing to mention the circumstance for a consi¬ 
derable tinae, isitt-elf a nasim for imputing fabrication, unless leiwlled 
by other considerations, the disclosure made of the fact upon tlie 
first proper oj^iortunitv after its commission, and the apiiarcnt state 
of mind of the party who has sufibred the injury, are always regarded 
as very mateiial, and the evidence of them is constantly admitted 
without objection.” Nutev to PotUr on Ohfiy. vol. ii. p. 251. 
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General rule,'] ALTBroxTOH a witness is sworn to speak the truth, 
the whole truth, and nothing but the truth, yet there are certain 
matters which he is nut only not bound to disclose, but which it is 
his duty, even under the obligation of an oath not to disclose. 
Where a communication takes place between a counsel or an at¬ 
torney, and his client, or between government and some of its 
agents, such communication is privileged, on the ground that, should 
it ^ suffered to be disclosed, the* due administration of Justice and 
government could not nrooeed; such administration requiring the 
observance of inviolable secrecy. But the iule does not extend 
beyond the two classes of j^sons above mentioned, whatever obliga¬ 
tion of concealment the party may have incurred.^ 

What permns are privileged—husband and tciffi.] “ No husband 
shall be compellable to disclose an^ communication made to him by 
his wife during marriage, and no wife shall be oomoellable to disclose 
any communication made to her by her husband aurlng marriage.” 
16 & 17 Viet. 0 , 83, s« 3. See ante, p. 141. 

_ * 

What persons are privileged—professional advisers.] Except in 
tlie cose of matters of state, the privilege of not disclosing conh- 
dentiol communications is confined to counsel, solicitors, attorneys, 
and their agents and clerks. Wilson v. Rastall, 4 T. M, 758, 769; 
Duchess of Kingston's case, 11 St. Tr. 243, fo, cd,, 20 Hou}. 

Tr. 576. Other professional persons, whether phpioians, surgeons, 
or clergymen, have no such privilege. Ibid. Thus where the pri¬ 
soner, being a Roman Cathoiio,*'maae a confession, before aprotes- 
tanl clergyman, of the crime for which he was indicted, that 
confession was permitted to be given in evidence at the trial, and he 
was convicted and executed. Sparke's ease, cited Peake, N, P, C, 
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78. Upon this case being cited, Lord Kenyon obserred, that he 
should have paused before he admitted the evidence; but there 
appears to be no ground for this doubt. In Gitkmtt's case, My. if 
M.*C. C. S. 198, it was admitted by tlie counsel for tho prisoner, that 
a clergyman is bound to disclose what has been reveuUd to him as 
matter of religious uonfesbiou; and the prisoner in that case was 
convicted and executed. 

A person who acts as interpreter between a client and his attorney, 
will not be permitted to divulge what passed; for frhat passed 
through the medium of an interprett'r is equally in ooniidence as if 
said directly to the attorney; but it is otherwise with regard to con¬ 
versation between the interpreter and the client in the abstmee of the 
attorney. />« liarrc v. Lirvffe, Penkc. A'. P. V. 77, 4 T. It. 756. 
20 Jffotr. St. 'J,'r. 575 in). 8o tlie ^ent of the attorney stands in tho 
same situation as the attomev himstlf. Parkins v. Hawkshaw, 2 
Stark. N. P. V. 230. Gandall v.'Little, 20 L. J. Ch. 132. 8o a 
clerk to the attorney. Taylor v. Forster, 2 C’ »St- /*. 195. M. v. /n- 
Jiahitanh of Ij^wr Boddinytou, 8 J). tk M. 732. Ho a barrister's 
clerk. Poofe v. Jiaync, liy. Moo. lOo. 

The privilege is that of the client, and not of the attorney ; and the 
courts will prevent the latter, although willing, from making tho dis¬ 
closure. Bull, N. P. 284. JVilsou Y. Jiasta/I, 4 T. M. 759. See tike 
arguments in Anmsley's case, 17 Jlotc. St. Tr. 1224, 1225. But if 
the attorney of one of the parties is called by his client and examined 
as to a matter of confidential communication, he may be oross-exa^ 
mined as to that matter, though not as to others. Vaillani v. liode- 
mead, 2 Atk. 524. If an attorney has communicated t)te conUmts of 
a document, such secondary evidence would be admissible, if the 
original were not produced at the trial. Cleave v. Jones, 21 L. J, 
Ke. 106. 

The rule applies not only to the professional advisers of the parties 
in the case, but also to the professional advisors of strangers to the 
inquiry. Thus an att<»rney is not at lilierty to discluse what is com- 
monicated to him conlideutially by his client, although the latter be 
not in any shape before tlie court. Wither's case, 2 Vamjd>. 578, 
But a person, though by profession an attorney, if not employed in 
the particular bu.siues8 which is the subject of inquiry, is not pre¬ 
cluded from giving evidence, though he may have be<;n consulted 
»confidentially. Tims where a prisoner in custody fur felony, who 
was not even allowed to see his wife, wrote to a friend *'to ask 
Mr. G., or some other solicitor, whether the punishment was tlie 
same, whether the names forged were those of real or hotitious per¬ 
sons ; ” Park, J., held that this was not a privileged communication, 
Mr. 0. not being the pnsoner’s attorney. Brewer's case, 6 C. P, 
3G3 ; and see 4 T. Ji. 753. 5 C. iSf P. 436. Bo where a jiersou, not 
being an attorney, is consulted by another, under a false impression 
that nf» is such, he will not be privileged from disclosiug what {wisses. 
Fountain y, Youny, 6 ^ attorney is not privileged 

from disclosing .piatters communicated to him before his retainer, or 
after it has ceas^, for tihta he stsSids clearly in tlie same situation as 
any other person. ijT. P, 284. Where an attorney was em¬ 

ployed to put in suit a note!, and after the suit was settled the client 
told him that he knew it was a lottery transaction, tlie attorney, in 
an action to recover the mq^ey, was allowed to give evidence of thm 
conversation. The eoifrt ^id that the purpose in view (in employ- 
‘ ing the attorney) had been already obtained, and what was sanl by 
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the client was in exultation to his attorney, on having before deceived 
him as well as his adversary. Vohdm v. Kmrick, 4 T. B, 431. 
“This communication,” observes Lord Brougham, in cominen|ing 
on the case, “ was not made professionally, but by way of idle and 
useless conversation ; had the matter been confided with a view to 
some future proceedings, or, without an^ regard to a suit, had it 
been communicated a purpose of business, it would certainly 
have been mjotected.” Greenowjh v. Gash-ll, \My!ne K, 109, 

A judge^s bound to decide the preliminary question of fact, 
whether a communication is privileged or not, and his decision, if 
em)neous, may be retiewed, Chavc v, Jones, 7 Erch. 421; S, C. 
21 X. J. Exch, 105. 

What matters are prirtteyed.'] Although some douht has been 
entertained, as to the extent to which matters communicated to a 
banister or an attorney in his professional character are privileged, 
where they do not relate to a suit or controversy either pending or 
contemplated, and although tlie rule was attempted to ho restricted, 
by Lord Tenterden, to the latter cases only; see Clark v. Clark, 1 
Moody, 4* Bob, 4 ; William v. Munday, By. ^ Moo, 34; yet it seems 
to be at length settled, that all such communications are privileged, 
whether made with reference to a pending or contemplated suit or 
not. See all the cases commented .upon by the L. 0. in Greenouyh 
V. Gaskell, 1 Myl, Jji- K. KM). Sec also Walker v, Wildman, G Madd, 
47 ; Mynn v, Joliffe, 1 Moo. tV By, 326; 3Ioore v. Tyrrell, 4 li. A 
Ad, 870, 

A communication made to a solicitor, if confidential, is privileged 
in whatever form made, and equally when conveyed by means of 
sight instead of M’ords. Thus an attorney cannot give evidence as to 
the destruction of an instrument, which he has been admitted in con¬ 
fidence, to sec destroyed. Bobson v. Kemp, 6 Esp. 64. See p<>st, 
p. 180. 

What matters are jmt'ileyed—production of deeds, ^Vc.] A com¬ 
munication in writing is privileged, as well as a communication by 
p^ul; and deeds and otlier writings deposited with an attorney In 
his professional capacity, will not he allowed to be produced by him. 

To prove the contents of a deed, the defendant);^ counsel offered a 
copy, which had been procured from the attorney of a party under 
whom the plaintiff claimed, but Bayley, J., refused to admit it He 
said, “ The attorney could not have given evidence of the contents of 
the deed, which bad been intrusted to him; so neitiier could he furnish 
a copy. He ought not to have communicated to others what was 
deposited with him in confidence, whether it was a written or a verbal 
communioation. It is the privilege of his client, and continues from 
first to last,” Fishxr v. Meminy, 1809. I Bhill. Ev, 170, 9<A ed. 
But see Cleave v. Jones, 21 X. J. Ex, 106, supra, and Lloyd v, 
Mostyn, 10 31. W, 481,482, where Parke, B., questions the correct¬ 
ness of the decision in Msher v. Meminy. In Volant v. Soyer, 13 
C. B. 231; 8. C, 12 Law, J, C. P. 83, an i^torney refused to pro¬ 
duce a document on the ground that it was his oUeut’s title deed; he 
was then asked what the deed wm, but the judge disallowed the 
question, and refused also to examine the deed; the court held, that 
he was right. Kor where an attorney holds a document for a client 
can he be compelled to produce it, by a fMrson who has an equal in¬ 
terest in it with his client. Newton v. Chaplin, 10 C. JS, 356, 
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What are not jprhtkyed—matters of faetA Whore the 

subject inquired into is a collateral matter of/act, which the party 
setting up the privilege, obtained a knowlod^ of in his individual 
capacity, and not in his character of professional adviser, he will be 
compelled to disclose it. Thus an attorney, wh(t has witnessed a 
deed produced in a cause, may lie examined as to the true time of 
execution; or if a question ansc as to a raxiTe in a deed or bond, he 
may be asked whether he ever saw the instrument in anAother state, 
that beijig a fact within his own knowledge ; but he ou^t not to Iw 
permittMto discover any confession which his client may have made 
to him on that head. H. JS*. P. 28'!. It has been said that the above 
ease applies only where the attorney ha.s his knowledge independently 
of any communication with his client. Wheatlry v. IVilliamH, 1 M. 

Tf, oli'J. tt was there held, that an attorney is not compellable to 
state whether a document shown tu him by his client during a pro¬ 
fessional interview', was in the same stole as W'heu produced at the 
trial, namely, whi ther it was stamjH'd or not. In Jhn/cr v. (’ollhis, 
7 Exvh. 639 ; jS? C. 21 L, J. Ex. 225, it was held, that the right of 
an attorney to disclose matters with which he has hecome acquainted 
in the course of his employment as such, does not extend ti» matters 
of fact which he knows by any other means than confidential com¬ 
munication with his client, though, if he had not been employed as 
attorney, he probably would not have known them ; and timt ap(*n 
this groimd an attorney of a party to a suit, is bound to answ'er on a 
trial, whether a particular doimment belonging to his client is in his 
possession, and is then in court. See also Coates v. Jtireh, 2 Q. B. 
252. The clerk of an attorney may be called to identify a party, 
though he has only become aoquain^d with him in bis professional 
capacity ; for it is a fact cognisable both by the witness and by others, 
w'lthout any confidence la-ing rei>ost‘d in him. Studdy v. Suunders, 
2 iJoic, 4 * By- • 1 * 1 " ; tliough the contrary was, ni>ou one occasion, 
ruled by Mr. Justice liuhovd. J'nrAios v. Jlavhshmr, 2 Stark. 

P. C. 240. So an attorney*^8 clerk may be called to prove the reoedpt 
of a particular paper from the other party, for it is a mere fact, 
Micke V. Nukes, Mm. M. 304. So an attomev conducting a cause 
may be culled and asked who employed him, m order to let in the 
declarations of that iierson as the real party. Levy v. , Moo. 
M, 41flC So bo nwy prove that his client is in riossession of a par¬ 
ticular document, in order to let in secondary evidence of its contents. 
Betan v. Waters, M. & M. 2.35. So to prove his client’s handw'riting, 
tliough his knowledge was obtained from witnessing the execution of 
the bail-bond in the action ; Hard v. Muriny, 1 C. «!{* P- 372; JItobson 
y, Kefop, 5 JSsp. 52, So where an attorney is present W'hen bis client 
is sworn to an answer in chancery, on an indictment for perjury ho 
will, it is said, he a good witness to prove the fact of the taking of 
the oath, for it is not a matter of secrecy committed to him by his 
client. Bull, N. P. 214 . JJut in Watkinmrfs case, 2 8tr, 1122 , 
where the sdficitor on a fimilar indictment w'as called to speak to the 
identity, of the defendants pi-rson, the Chief Justice would not compel 
him to 1^ sworn, " Qume tamm f ” says the reporter; “ for it was a 
faet witb^ his own knowledge.’’ And Jxird Brougham, in com¬ 
menting upon this case, in Greenouyh v. Oaskell, 1 Myt. 41* K. 108, 
observ'is, tnat the putting in of the answer, so far l&om oeing a secret, 
was in its very nature a ;matter of publicity, and that the case canuui 
he considered os law at |h#|present day. 

Where a oummuaicatmu is made to an attorney, not for the 
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pose of obtoming his legal opinion and advice, but in order to proonro 
information upon a point, 'wliich might be as well obtained from an 
unprofessional person, the rule as to privilege does not apply. Thus 
where a trader a»k(Mi his attorney, whether he could safely*atjtelid a 
meeting of Ids creditors, and the attorney advised him to remain at 
his office, it was held, that this communioatiou was not privileged, for 
that it was made by the attorney upon a matter of fact, in the charac¬ 
ter merely of agent or friend. Itntmwrll v. Lucas, 2 B. C’. 745. 
The exception in question is well illustrated in the following case: 
In ejectment by il//-. Awmtley against tbc Eitrl of An^esea, one 
(iiffard, who had been twenty years piofessionall;^ employed by the 
Earl of Anglesea, was called to prove a conversation which he had 
had w'ith that nobleman, respecting a prosecution against Mr. Annes- 
loy for murder, from which it would apiiear that the Earl privately 
took an active part in the prosecution, in order that Mr. A. might be 
hanged, and himself freed froth his claims to the estate. The eoi^t 
admitted the evidence; and Bowes, C, B., after statidg the general 
rule, said, “Does it follow from thence that evejything said by a 
client to his attorney falls under the same reason r* 1 own I think 
not; because there is not the same necessity upon the client to trust 
him in one case as in the other, and of this the court may judge, from 
the partieulsirs of the conversation. '•Nor do 1 see any impropriety in 
supposing the same iHTson to be interested iu one case as an attorney 
and agent, and in another as a common acquaintance. In the first 
case tne court will not permit him, though willing, to disclose what 
came to his knowledge as an attorney, because it would be a breach 
of that trust which the law supposes to be necessary between him 
and his employer; but where the client talks to him at large, as a 
friend, and not in tlie way of his profession, the court is not under 
tbe same obligation to guard such secrets, though in the breast of 
an attorney. Amicslcy v. Marl of Angi^ea, Tnal at the har of the 
Court of MAthequer in Ireland; 17 Ilow. Sft 2V. 1217,1239 ; M^Mally, 
Mr. 241. 

So where in the Duchess of KinysUnfs case, 20 Ifow. St, Tr. 613, 
the attorney of Lord Bristol was called, and asked what passed 
between himself and a witness on whom be had oallcd, to procure 
him to attend and prove the marri^e; upon his demurring to tlie 
question, Lord Mansfield said, this was no secret of his client, but a 
collateral fact, t'iz, what the witness had told hftn on the application, * 
and he was directed to answer the question. See also Plnnkeft v. 
Cobbeii, bMsp. 136,/7osf<, p. 186, and Sykes Dunbar, 2 Selw, N.l\ 
1004. 

Where an act is done in pursuance of a bargain between two parties, 
and in presence of the attorney for each of them, the communication 
by one party to his attorney, relating to that act, is not privileged so 
as to prevent the attorney from giving evidence of it. Weeks v. 
Argent, 16 M. ^ 817; 8. V. 16 X. X Mjrch. 209. Parke, B., in 
that case, says, “ Tne communication is made iu the presence of a 
third party ; how, then, can it be privileged ? ” “ If a party employs 
an attorney who is adso employed on the other side, the privilege is 
confined to such communication.s ns are clearly made to Mm in the 
character of his own attorney." Per Parke, B., in Perry y. Smith, 

9 Jf. ^ W. 683. 

What matters are not prmleged-^ttorn^ party to transaction,] 
^Another exoeptiott to the rule of privileged oommuaications is, where 
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the attorney is so far himself a party to the transaction, that the 
oommunications may be supposed to made to him in that charac¬ 
ter, and not in the character of professional adviser. Thus where on 
a qne|jtiou whether tliere had been usury in giving a bond, the de¬ 
fendant called the plaintlft'’s attorney, to prove that the consideration 
of the bond was usurious ; ou tlib l>eing objected to, Lord Kenyon 
said, that the privilege did not extend to this case, for that where the 
attorney is as it were a party to the original transaction, that dues not 
41 come to hb knowledge in the character of attorney, and that he b 
liable to examined the same os any other person. v. 

Peake, ^P. C. 108. So seems that every one, whether counsel, 
attorney, or other person, is i>ound to divulge matters oommunioated 
with a View to the perpetration of a crime. It has, therefore, been 
held in Scotlanjl, that an agent who would otherwise be privileged, 
may be com[)e]ied to swear to his client’s having declared his purpose 
wmmit the crime to him; or that he undertook a criminal employ¬ 
ment by bis desire, as in the case of forgery, by falsifying a deed, the 
copy of which wm sent to him by his employer. Atieon's Vrac, Cr. 
Z. 6’. 473. The facts of the following case up])ear almost to bring it 
within the above rule, but the decision was the other way. Iii a pro- 
eecution for the forgery of a promissory note, the attorney who had 
the note in his possession, refilled to produee^it. He staUtd that he 
had been consulted by the prisoner on the note in question, and that 
by hb directions he had commenced an action against the person in 
whose name it was forged. The attorney was not employed lor the 
prosecution, and a demand, of the note had been made upon him by 
the prisoner’s attoniey. Mr. Justice Holroyd refused to make an 
order upon the attorney to produce the note, or to give a copy of it 
to the clerk of arraigns, and a true bill having been found, he like¬ 
wise held that the attorney was not bound to produce it at the trioL 
Smith's case, iJerhy Sum, A«e. 1822. 1 Phill. £r. 171, iHh ed. 

But where on ^ indiStmeut for forging a will, an Attorney em¬ 
ployed by a party to put out money on mortgage, was applied to by 
the prisoner to procure him money on mortgage, and the prisoner 
produced a forged will in proof of hb title to certain freehold lands, 
upon the security of which Uie attorney’s other client, advan^ the 
money, the mortgage deeds being prepared by the attorney; and the 
prisoner’s counsel objected to the attorney being examined, and cited 
* Smith's case, svpra /Tatteson, J„ said he thought that case was not 
law, and that the attorney might be examined to show what was the 
traimacrtion between the parties, and what led to that tnnsaetion; but 
said he would reserve the point for the consideration of the jud^'s, if 
he should afterurards think it necessary to do so. The attorney was 
accordingly examined, and xiruduced the will, which the learned judge 
thought he was bound to do. The prisoner was found guilty, but n# 
sentence was passed, he having pieced guilty to another indictment 
charging the transaction as a false pretence. Aijpr^e case, 8 C’. 4“ 
596. In case, 1 Dsn, C. C, It, SM, Patteson, J., said, The 
observations which I am reportetP to have made about JR. v. Smith, 
seem too strong. 1 should have reserved the case of M. v. Atery, 
had not the. prisimer plelded guilty to another indictment, and so 
rendered it needless to p^ess that farther.” In Farley's ease, 1 
Dm. €, C. R, 197, where tihe wife of a prisoner took a forged 
will to an attorney at tho prisoner’s request, and aski^ if he 
could advance her huriiaad some money upon the mortgage of pro¬ 
perty Qi^tioned in the u 4 Ui it was hmd, that thb waa not a pii- 
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vileged oommunioation. Bo where a forged will was put into an 
attorney’s hands nut in professional oonddenoo, but that by finding it 
among the title deeds of the deceased, which the prisoner sent with 
the will, he might be disposed to act upon it; it was held by all the 
judges, that the conimuuioatiou was not privileged. John Jones'» casoy 

1 Dm. V. C. M. 166. 

Whot other persons are privileged—grand jurors,'] It does not 
appear to l>e compltUly settled, whether a grand jury man is at liberty 
to disclose the evidence laid before the grand jury in a criiiinal pro> 
ceeding. Fhill. Er. 863, 8M ed. Lord Kenyon allowed a grand 
juryman to be called to prove who was the prosecutor of an in¬ 
dictment, being of opinion that it was a fact the disclosure of which 
did not infringe upon his oath. Sykes v. Dunbar^ 2 S^lw. N. P, 1004.' 
The court of King’s ilencU refused to receive an afildavit from a 
grand juryman, as to the number of grand jurors who concurred in 
finding the bill. Marsh's case^ 6 A. JJ- E. 236, So where a grand 
jury returned an indictment containing ten counts*, indorsed, **a 
true bill on both counts,” and the prisoner pleaded to the whole leu 
counts; Patteson, J. (the grand jurors having been discharged], 
would not allow one of them to be called as a wi^ess to explain their 
finding. Cmkes caw, 8 C. ^ P. 582. 

Matters before grand jury.] In TfatHon's ease, a witness was 
questioned by the prisoner’s counsel, as to his having produced and 
read a certain writing before the grand jury. On this l^ing objected 
to, Lord Hllenborougti, C. J., said, he uadf considerable doubts upon 
the subject; he remembered a e^e in which a witness was questioned 
as to what passed before the grand jury, and though it was a matter 
of considerable importance, lie was permitted to an.swer.” The ques¬ 
tion was not related. 32 Mow. St. Tr. 107. But it has since been 
held, that a witness for the prosecution in a case of felony, may be 
asked on cross-examination, whether he has not stated certain facts 
before the grand jury, and that the witness is bound, to answer the 
question. Gibson's case. Can’, M. 672. See also MusseWs ease, 
Cktrr. and M, 247. 

According to an old case, a clerk attending before a grand jiur 
shall not be compelled to reveal what was given in evidence. Trials 
pais, 220; 12 Vin. Ab, 38; Evidence {M. a, 6). Where a 
bill of indictment was prefered for peijuiy committed at the 
quarter sessions, and it was proposed to examine one of the grand 
jury who had acted as chairman at such sessions; Patteson, J., 
said, “This is a new pomt, but 1 should advise the grand jury 
not to examine him. He is the president of a court of record, and 
it would be dangerous to allow such an examination, as the judges 
of England might be called upon to state what occurred before 
them in court.” Gazard's case, S^C. <Sj* P. 595, 

What other persons are ferivileged— judges and jurors.] It is no 
oxo^tion against a person’s giving evidence, eitiier for or against 
a prisoner, that he is one of the judges appointed to try him. 

2 Hawk. P. C. c. 46. «. 17. Mac. Ah. Evid. [A. 2). In Mocker's 
case, two of the persons in the commission for the trial, came off the 
bench and were sworn, and gave evidence, and did not go up to the 
bench again during his trial. Mel, 12; Sid. 153. 

A juror may give evidence of any fact material to be oonununi*- 
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cated in the course of a trial, but then he must be sworn, ante, p. 
124; 3 Com, 375. In a criminal prosecution the jury may use that 
general knowledge which any man may bring to the subject-matter of 
the Indictment without being sworn; but if any one of the jurors lias 
a particular knowledge on tlie subject arising from being in the trade ; 
as for instance, as to the value of a watch in a case where it is essen¬ 
tial to prove what it is worth, be ernght to be sworn and examined as 
a witness. JRosser's case, 7 C\ 1*. 648. 

What other matters are privileged—disclosures hg inforftiers, i^t.] 
Another class of privileged communications are those disclosures 
which are made by informers, or persons emploved for the purpose, 
to the government, the magistracy, or the police, with the object 
of detecting and punishing otfenuers. The general rule on this 
subject is thus laid down by Eyre, C. J.: “ It is perfectly right 
that all opportunities should be given to discuss the truth of the 
evidence given against a prisoner; but there is a rule, which has 
universally obtained, on account oi its importance to the public for 
the detectum of crimes, that those persons who are the channel by 
means of which that detection is made, should not be unntceirifeirily 
disclosed; if it can be made to appear that it is necessary to the 
investigation of the truth of the case, that tlie name of the person 
should be disclosed, I should be very unwilling to stop it; but it dues 
not appear to me, that it is within the ordinary course to do it, or 
that there is any necessity for it in the present cast!.” Hardy's case, 
24 Houf. St, Tr, 808. It i* not of course every communication made 
by an informer, to any i^erson to w^m he thinks fit to make it, tliat 
is priidli ged from being inquired inTo, but those only «hi< h are made 
to.}>crsuns standing in a certain situation, and for the pur|>oe(fK of legal 
investigation or state inquiry. Cemmnnieutions made to government 
Te8i»ecUng treasonable maiUtrs are privileged, and a communication 
to a member of government, is to be considered as a oommuuieaiion 
to government kseif; and that person cannot be asked whether ho 
has conveyed the information to government. If'atson's case, 2 Stark, 
N. P. C. 136. So a person employed by an officer of the executive 
government, to collect information at a meeting supposed to be 
held for trrtasonable purposes, was not allowed to disclose the name 
of Ids employer, or the nature of the connexion between them. 
Hardy's ease, 24 itim. St. Tr. 753; Watson's case, Gurney's llep^ 
159, 32 Hous. St, Tr. 106. 

Tim protection extends to all communications made to officers of 
Justice, or to persous who form links in the chain by which the 
information is conveyed to officers of justice, A witncM who had 
given information, admitted on a trial tor hi^ treason, that he had 
communicated what he knew to a friend, wbS had advised him to 
make a disclosure to another {lerson. Be was asked whether that 
friend was a magistrate, and on hi.s an.swering in the negative, he 
was asked who was the friend It w'os objected, that the pt^non by 
whose advice the informution wa^ given to one standing in the sitn- 
afion of magistrate, was m fact the informer, and that his name could 
not be dbclosed. llie juoges diffiered. Eyre, C. J., Hotham, B., and 
Grose, I., thought the ij^uesriou obieetionable; hlaodonald, C. B., and 
Buller, J*, were of opmiab it shotud be i^mitted. Eyre, C. J., said, 
*^Tbdss quyeations wmoh'tond to the discovery of toe ehan&els by 
which the disclosure wa^ made to the officers of justioe, m sot per¬ 
mitted to be asked. Sdkffi matterf cannot be disolosed, Ppon the 
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general principle of the oonvonience of pnblic justice. It is no more 
competent to ask who the person was that advised the witness to 
make a disclosure, than it is to ask to whom ho made the disclosure 
in consequence of that advice ; or than it is to ask any other qiiestlon 
resjiecting the channel of information, or what was aono under it.” 
Hotham, B., said, that the disclosure was made under a persuasion^ 
that through the friend it would be conveyed to a magistrate, and 
that there was no distinction between a dtsdosure to the luagislrato 
himself, an.d to a friend to communicate it to him. Macdonald, 0. B., 
said, that if he were satisfied that the friend was a link in the chain 
of comnmnication, he should agree that the rule applied, but that not 
being oonneoted cither with the magistracy or the executive govern¬ 
ment, the case did nut ap]>ear to him to fall within the rule; and the 
opinion of Bulh r, J., was fimndcd on the same reason.,//r/erf/s caw', 
24 Jlow. <SV. Tr, 811. Tlie abtive eases wore cited and considered in 
AtUirrwy-tifneml Jirinnt'\u 31. <l^- 1i\ 1G9, where the court 
decided, that u[K)n the trial of an information for a breach of the 
revenue laws, a witness for tlie crown cannot he «asked in cross- 
examination, “ Did jwigive the information 

UTiof. mntiers ttrepririU-gnl—ofiictal commtmwations.'] Upon the 
same princijde it has been held’, that communications between the 
govern<*r and law officers of a colony, fflfutt v. Holt, X. P. C. 
299, betwet'U the governor of a eolonj’- and one of the secretaries of 
state, Anderson v. Hamilton, 2Jfr. Sf Jlita/h. 15G, between a governor 
of a colony and a military officer, Cooker. 3Iaxtcell, 2 Stark. 183, are 
privilogea. In thu latter case th^pmmunication was in writing, and 
liayley, J., said, “If the documrot cannot on principles of public 
jwhey be read in evidence, the effect will be the same as if it was not 
in existence, and you may prove, not the contents of the instrument, 
but that what was done, was done by the orders of the defendant.” 

But where the information has betm given, not to the government, 
or to any person connected with the administration of justice, nor 
to any other for the purpose of being conveyed to such person, a 
disclosure of the circumstuJices attending it may be required. See 
the opinion of Macdonald, C. It., and JBuUnr, J., ilardy's case, supra. 

So communications, though made to official persons, ar5 not privi¬ 
leged so 08 to histity the exclusion of the evidenc(^ where they are not 
m^e in the discharge of any public duty; as, fur instance, a letter 
from a jprivato individual to the secretary of the postmaster general, 
complaining of the conduct of the guard of a mail* Blake v. Piljold, 
1 Moo. M. 198. 

mud matters are x^dleffed-^matters of state.'] Matters _ eom- 
nAinicated confidentuuly, in furtherance of the adimnistration of 
justice, are, as it has been stated, privileged from disclosure j and 
upon the same grounds, matters of state, as official communications, 
between different members or officers of government receive a like 
protection. Some eases of this kind have'been already mentioned; 
ante, p 184. So where on a trial for high treason, Lord Grenville 
was (^ed upon to produce a letter interested at the post-office, 
and which was supposed to have come to his hands, it was ruled that 
ho could not be required to produce it, for that secrets of state were 
not to be taken out of the hands of bis Miyesty's eonfidenGal sul^ots, 
Cine cited Jjrrd Btlenhwou^h, Anderson y, MamiUon, 

Binyh. 167'(»). What passes in parliament is in the same manner 
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privilc^. Thus on a trial for a libel upon Mr. Plunkett, a member 
of the Irish parliament, the speaker of the Irish house of oommuns 
being called and asked, whether he had heard Mr. Plunkett deliver 
his sentimeiits in parliament on matters of a public nature; Lord 
Ellenborough said that the speaker was warranted in refusing to dis¬ 
close what had taken place in a <lebate in the house of commons, lie 
tnipfU disclose what passed there, and if he. thought ht to do so, he 
should receive it as evidence. As to the fact, of Mr. Plunkett having 
spoken in parliament, or tpken anv part in the debate, he was boand 
to answer. That was n fart containing no improper disclosure of any * 
matter. PfunJcMt v. C’oMieft^ 5 130; 2!» How Sf. Tr. 71, 72, *S'. (\ 

On the same ground, viz. that the interests of the state arts concerned, 
on officer of the Tower of London was not allowed to prove tliat a 
plan of tlie Tower, product‘<l on K-half of the prisoner, w'as accurate. 
H'af.iton's ease, 2iSiark. X. 1*. 14M. 

The two follow'iug ca'<es, however, are at variance with the rule 
above stated : Upon the trial of Lord Stratford, the confidential 
advice given by..that nobleman to Iho king, at the <»uncil table, was 
allowed to be disclosed, and given in evidence against nim. .VYro/fo/v/'s 
1 Ht, Tr. 723,yb. cr/. And in the case of ih<< Seven liishops, 4 ,S7. 

346,/b. ed.f the clerk ot the privy council was ootni»elled to state 
what passed at the council-board, and even what the king himstdf 
said, although the eormsel for the cniwn objected to it. lUiwever, in 
Sat/er’s ease, 6 St. Tr. «/., it seems to have lH'< n considered, 

that minuteS taken ladbre the privy council were not to be di\ulged, 
and it cannot be doubted that, at the [jresent day, the practice adopted 
in the case of Lord btratlbrd of the Seven llisho}>8 would ho 
overruled, as contrary to the principles of the law of evidence and 
injurious to the public interests. 

What mntfers are pf'irifrrp'd—irhere (ndh of ojfice has been taben 
tunt U> dimlye.l Where for revenue or other purposes, an oath of 
office hast>e«n taken not to divulge matters which luive <!orae to the 
knowledge of a party in his official cajiacity, he will not be allowetl, 
where the interests of jimtioe arc concerned, to withold his testimony. 
Thus whe^gj the clerk to the eoramissioners of the property tax being 
called to produce the books containing the appointment of a party 
as collector, objected on the ground that he haa been sworn not to 
disclose any thing he should learu in his capacity of clerk, Lord 
EUenborough clearly thought that the oath containetd an implied 
exception of the evidence to bo given in a court of justice, in obe¬ 
dience to a writ of sHhpirna. He added that the witnm must pro¬ 
duce the books, and answer all questions rMpecting the collection of 
the tax, as if no such oath had been admiuis^W to him. Lee. q, t v. 

3 Camp. 337. 
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The 8 9 Viei. e. 113.] By this statute (E. & I.) for facilitating 

the admission in evidogee of certain official and other documents, 
is enacted ^a. that whenever by any act now in force, or 
hereafter to be m force, any certificate, official or public document, 
or document or proceeding of any oonioration or joint stock or 
other company, or any certified copy of any document, bye law, 
entry in any register or other book, or of any other proceeding, 
shall he receivable in evidence of any imrtioular in any ^ort of 
justioe, or before any legal tribunal, or either house of parliament, 
or any committee of either house, or in any judicial proc^ding; the 
tame ahall respectively be admitted in evidenoe, pronded they re¬ 
spectively purport to be sealed or impressed with a stamp, or sealed 
ai^ signed, or lugned alone, as required, or impressed with a stomp 
and signed, as directed by the respective acts made or to be here- 
altm: made, without any proof of the seal or stamp, where a seal or 
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stamp is neoessary, or of the signature, or of the official character of 
iJie person appearing to hare signed the same, and without any 
further proof thereof in every case in which the original record could 
have been received in evidence.” 

By s. 2, “All courts,judges, justices, masters in chanoerj', masters 
of courts, commissioners judicially acting, and other judicial officers, 
shaU henceforth take j udicial notice of the signature of any of the 
<quity or common law judges of tlie superior courts at \Ve>tmin8ter; 
provided such signature be attached or appended to any decree, order, 
certificate, or other judicial or official document.” 

By 8. 3, “All copies of privajU* and local, and personal acts of par- 
liamient, not public acts, if purporting to be printed by the (lueen’s 
printers, and all copies of the journals of either house of parliament, 
and of royal pcoclamations, purporting to be printed by the printers 
to the crown, or by the prinUrs to yitlicr house of parliament, or l>v 
any or either of them, shall be admitted us evidence thereof b;^ au 
courts, judges, justices, and others, without any proof being given 
that such copies*were so printed.” IP 

Sec. 4, after enacting (see jHmt Foryt ry) that persons viho forge 
such seals, stamps, or signatures as above-mentioned, or who print 
any private acts or journals of parliament with falw' puriwirt, are 
guilty of felony', further provides, “ that wheuever any such docu¬ 
ment as before mentioned shall have been received in evidence by 
virtue of this act, the court, judge, commissioner, or otluT person 
officiating judicially, who shall have admitted the same, shall, on the 
request of any partv agniust whom the same is so received, be nutho- 
rised at its, or at his own discretio*, to direct that the same sliall be 
impounded, and be kept in the custody of some officer of the court, 
or other pro[)er i)erson, until further order touchily the same shall 
be given, either by' such court, or the court to which such master or 
other officer belonged, or by the person or persons who constituted 
such court, or hy some one of the equity or common law judges of the 
superior courts at AVestminster, on applioatiuu being made for that 
purpose.” 

The 14 4r 15 Viet c, 99.] By this statute (E. & I.) it is enaelcd 
by 8. 7, that “ all proclaTnatious, trcatj|^'8, and other acts of state of 
any foreign 8taU;„ or of any British*colony, and all judgments, 
decrees, orders, and other iudicial proceedings of any court of justice 
in any foreign state, or in any Briti-sh colony, and all affidavits, 
pl^ulings, and other legal documents, :hled or deposited in any such 
court, may be proved in any court of justice, or before any t^'tsou 
having by law, or by couwmt of parties, authority to hear, receive, 
and examine evidence, either by examined copies, or by copies 
authenticated as hereinafter mentioned; that is to say, if tho doeu* 
men! sought to be proved be a proclamation, treaty, or other act of 
state, the autheutioated copy to be admissible in evidence must purport 
to be sealed mth t|)e seal of tb^ foreign state, mr British oolonr, to 
which the original document belongs; and if the document sought to 
be proved be a jndgmemt,^ decree, omer, or other judicial proceeding 
of any foreign or oolong court, or any affidavit, pleading, or other 
legale dooummit, iiied or deposited in any such court, the luatoenticated 
cow to be admimibla in nvidenoe most purport either to be sealed 
with the seal of the or colonial court to whioh the origi|ial 

document belongB ; W Mthe evept of guch coiuH h&vmg no sealy to 
be signed by the judge; h if more than one Judge, by any 
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one of the judges of the said court, and such judge shall attach to his 
signature a statement in writing on the said copy, that the court 
whereof he is a judge has no seal; but if any of the aforesaid 
authcoticated copies siiall purport to be sealed or signed, ns herein¬ 
before respectively directed, the same shall respectively be admitted 
in evidence in every case in which the original document could have 
been received in evidence, without any nroof of the seal where a 
seal is necessary, or of the signature, or or the truth of the statement 
attached thereto, where such signature and statement are necessary, 
or of the judicial character of the iwraon appearing to have made 
such signature and statement.” 

By. “Every certificate of the*qualification of an apothecary 
which shall purport to bo under the common seal of the society of the 
art and mystery of apothecaries of tlie city of Ltmdon, shall be 
received in*evidence, in any court of justice, and before any imrsou 
having by law, or by consent of parties having authority to hoar, 
receive, and examine evidence, without any proof of the said seal, or 
of the authenticity of the said certificate, and shall be dw;med suf¬ 
ficient proof tbal the person named therein has be^, from the date 
of (he said certificate, duly <pialilied to practise as an a^wthccary in 
any ]»art of England or Wales.” 

l$y s. f>, “ Every document which hy any lfi%v now in force, or 
hereafter to bo in force, is, or .shall he, admissible in evidence of any 
particular in any court «d‘ justice in England or Wales without proof 
of the seal, or stamp, or sigiiaturc, authenticating tlie .same, or of the 
judicial or official character of tin) person apjiearing to have signed 
tlie same, shall be admitted iu evideuce to the same extent, and for 
(he saint purpose, in any court of justice in Ireland, or before any 
person having in Ireland by law, or by consent of parties, authority 
to hear, rective, and examine evidence*, without proof of the seal, or 
stamp, or signature, authenticating the same, or of the judicial nr 
oflicial characte r of the person appearing to have signed the same.'^ 

Bye. 10, “Every document which by any law now' in force, or 
hereafler to be in force, is, or shall be, admissible in evidence of any 
particular in any court of justice in Ireland, without proof of the 
seal, or stamp, or signature, autheuticatiug the same, or of the 
judicial or oifioial character of the person appearing to have,signed 
the same, shall be admitted, in evidence to the same extent, and for 
the same purpose, in any oonrt of justice in England or Wales, or 
before any person having in England or Wales by law, or hy consent 
of parties, authority to hear, receive, and examine evidence, without 
proof of the seal, or stamp, or signature, authorising the same, or of 
the judicial or dlcial character of the })erson appearing to have signed 
the same.” 

•By s, 11, “ Every document which hy any law now in force, or 
hereafter to be in force, is or shall be, admissible in evidence of any 
particular in any court of justice in England or Wales or Ireland, 
without proof of the seal or stamp or signature autlienticating the 
same, or of tl»e judicial or official cliaracter of the person appearing 
to have signed the same, shall be admitted in evidence to the same 
extent, and for the same purpose, inauy court of justice of any of the 
British ooloniiMi, or before any person having, in any such colonies 
by law or^hy consent of parties, authority to hear, receive, dhd 
examine evidence, without proof of the seal or stamp or signature 
a:tt(hentieatinK the same, or of the judicial or official oharaoter of tho 
perton apjiemng to have signed the same.” 
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Aad after reeitisj^ tliat it is expedient^ as far as possiUe, to reduer 
the exMBse attendiBg upoa the proof of criminal proeeediogs, it it 
enacted 

Bfs. 13, “That whenever, in any proceedings whatever, it may, 
be necessary to prove line trial and conviction or acquittal of any 
person charged with any indictable offence, it shall not be necessary 
to produce the record of the conviction or acquittal of such person, 
or a copy thereof, but it shall be sufficient that it be certified, or pur¬ 
port to m oertid^, under the hand of the clerk of the court or other 
officer having the custody of the records of the court where such con¬ 
viction or acquittal took place, or by the deputy of such clerk or other 
officer, that tne paper produced is a copy of the record of the indict¬ 
ment, trial, conviction, and judgment or acquittal, as the case may 
be, omitting the formal parts thereof.” 

By s. 14, “ Whenever any book or other document is of such public 
nature as to be admissible in evidence on its mere production from 
the proper custody, and no statute exists which renders its contents 
proveabie by means of a copy, any copy thereof, or extract therefrom, 
shall be admissfole in evidence m any court of justroe or before any 
person, now or hereafter having by law, or by consent of parties, 
authority to hear, receive, and examine evidence; provide it be 

g roved to he an examined copy or extract, or provided it purport to 
e signed and certified as a true copy or extract by the officer to 
whose custody the original is intrusted, and which officer is her^y 
required to furnish sum certified copy or extract to any person app"^- 
ing at a reasonable time for the same, upon payment of a reasonallle 
sum for the same, not exceeding fourpcnce fur ever}' folio of ninety 
words.” 

15, “If any officer authorised or required by thi» act to 
famish any certified copies or extracts, shall willolly certify any 
dMument as being a true copy or extract, knowing the same is not 
aTroe copy or extract, as the cose may be, he shall be guilty of a 
misdemeanor, and be liable upon conviction to imprisonment for any 
term not exo^ing eighteen months.” 

By a 16, “ Every court, judge, justice, officer, commissioner, arbi¬ 
trator, or other person, now or hereafter having by law-or by consent 
of parties, authority to bear, receive, and examine evidence, is hereby 
empower^ to administer an oath to all such witnesses as are legally 
called before them mspeotively.” 

17, “ If any wrson shall forge the seal, stamp, or signature 
of any document in this act mentioned or referr^ to, or shall tender 
in evidenoe any such document with a false or counterleit seal, stamp, 
or signatrure thereto, knowing the same to be false or counterfeit, 
be shall be guilty of felony, and shall upon conviction be liable to 
transportation for seven years, or to imprisonment for any term not 
exceeding three years, nor less than one year with hard labour, and 
whenever such document shall have been admitted in evidenoe by 
virtue of this act, the court or the person who shall have admitted the 
same may, at the requ^t of any party against whom the same is so 
admitted in evidenoe, direct that the same shall be impounded and 
be kept in the custody of some o^cer of the court or other proper 
person for such period and subject to such conditions as the said court 
or person shall see meet ; and every person who shall be obaiwed with 
committing any felony under this f^, or jinder the act 8 & 9 Yiot. 

0 . may be dealt with, indicted, triM and, if convicted, sentenced, 
aad h|s uilhuce may be laid and olWged to have been domnoitted in 
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Ihe county, district, or place in wMch ho shall bo amrehended or be 
in castody; and every acoessary, before or after the feet, to any such 
oftfence may be dealt with, indicted, tried and, if convicted, sentenced, 
and his oft^noe laid and charged to have been committed in any coutfty, 
district, or place in which the principal offender may he tried.” 


14 & 15 Viet c. 100.] Sec. 22 of this statute enacts that “ A certifi¬ 
cate containing the substance and effect only ^omitting the personal 
part) of the indictment and trial Ibr any felony or misdemeanor, 
purporting to ^ signed by the clerk of the court or other officer having 
the oustoay of the reooras of the court where such indictment was 
tried, or by the deputy of such clerk or other officer (for which certifi¬ 
cate a fee of 6«. 8rf., and no more, shall be demanded or taken! sliall, 
upon the trial of any indictment for penury, or subomationm per¬ 
jury, be sufficient evidence of the trial of such indictment for felony 
or misdemeanor, without proof of the signature or official character 
of the prson ap|)earing to have signed the same.” 


Prmf (farts of parliament The courts will take notice of 
public acts of parliament, without their being specially proved; but 
previously to the 8 & 9 Viet. o. 113, private acts of parliament must 
nave ’ betm proved by a copy examined with the parliament roll, 
J5. N, P. 225, unless the moue of prwjf were provided for by the act, 
'V^cre there was a clause in the act, declaring that it should be taken 
to^ a public act, and should be taken notice of as such by sU judges, 
&c., without lK‘ing speciallv pleaded, it vras not necessary to prove 
a copy examined with the roll, or a copy printed by the king’s printer, 
bat ft stood upon the same footing as a public act. Beaumont v. 
iain, 10 Jiingh. 404; Woodward v. Cotton^ 4 Tyr, 680; 1 C, 3f. M. 
44; sec also Forman v. Dawes^ Carr. Hf ilf. 127. If for other pur¬ 
poses, however, as with regard to the recital of facts contained in it, 
such a danse did not give the statute the effect of a public act. Breti 
V. Beales, Moo, ^ M. 42! 

Every act of parliament is now deemed to bs a public act, and is to 
be judiotallr noticed as such, unless the contrar/ be expressly de¬ 
clared; 13 ^-•4 Viet. c. 21, s. 7. 

By the 41 Geo. 3, e. 90, s. 9, the statutes of England and (since the 
union with Scotland) of Gireat Britain, printed by the king’s printer, 
shall be received as conclusive evidence of the scutes enacted prior 
to the union of Great Britain and Ireland, in any court of civil or 
criminal jurisdiction in Ireland; and in like manner the copy of the 
statutes of the kingdom of Ireland, made in the parliament of the 
same, printed by the king’s printer, shall be received as conclusive 
eviffenoe of the statutes enacted by the parliament of Ireland prior * 
to* the union of Great Britain and Ireland, in any court of civil or 
oriminal jurisdiction in Great Britain. 

Formerly the journals of the lords and commons must have been 
proved by examined copies, ierd Mdeilk'a ease, 24 How, St ; 

Q, Oordon'e case, 2 Ihwjt 593 j but now see 8 & 9 Viot. 
0 . 113, anie, p. 187. , , . ^ . . . 

A record is not complete until delivered into court in parchment. 
Thus the minutes made by the clerk of the peace at sessions, in ,hiB 
minute book, are neither a record nor in the nature of a^ record w 
as to be admissible in evidence as proof of the nam^ of the justices in 
attendance. BeUamfs case, Bp, ^ Moo. 172. And where to prove 
cm indiotment for felony found by the grand jury, the indictmeut 
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itself (wliiiok was in ouutber court) indorsed “ a true bill,” was pro¬ 
duced by the clerk of the peace, t<^ether with the minute book of the 
proocedinfw of the sessions at which the indictment was fonnd, the 
Court of King’s Bench held, that in order to prove the indictment it 
was necessary to have the record regularly drawn up, and that it 
should be proved by an examinc-tl copy. St'fttWs K /i. ^ t'. 341. 
(hoke V. Maxwell, *11 iSfark, 1 S3. So *an allegation tliat tho grand jury 
at sessions found a true bill, is not proved by the jiroduetion of the 
b31 itself w'ith an iiiclorsemeiil upon it, but a record regularly made 
Up must be produced. 1‘orU'r v, Omper, t» (\ J\ 354 ; 4 Tpr. 466; 
1 C., M, A*. 38S, -S'. (\ So it has been ruled on an indictment for 
j)erjury, that in order to prove that an appeal came oo to he heard at 
session^ it mu>t be shown that a record was regularly made up on 
parchwint. irard's (Htse, 6 C\ -..S'- 3t!(»; and see Hep. v. tJu> Inka-^ 

oitanta u f' Hemhritltp'; Can-. i.V 3/. 157. iJut where tlie object of the 
evidence was mereiy to prove tlie fact of a foritur trial, it was held on 
au indi(!ttnent for tierjury {'onimitted at such trial that the production 
by the officer of the (K)Hrl,.of the caption, the iudietmeut with the 
indorsement of uie {frisouer’s plea, the verdict and the sentence of tlic 
court upon, was sufficient, without the production of the record, or a 
eertiticate of the same, under 13 & 14 Viet. c. ffW, s. 3. 
rase, 2 J)en. C /'. Ji. 3C¥>; iL T. 2J Z. J. M. 75. a judg¬ 
ment on paper signed by the ma>tcr is not evidence, for it is not yet 
bw'onie perujunent. U. iV. P. 228. (iotlefrotj v. Jap, 1 M. 6' /'. 2;^; 
3 C. iV P- lff2, *S'. C, In one ease the niiuutes ot the Lord Mayors 
Court of London w'ero ajlowed to he read as evidence ol the prin!eed- 
ings there, the court assigning as a for not insisting rigidly 

upon the record being made 'up, that it wa.s an ud'erior jurisdiction. 
Fiaher v hme, 2 JC. JiL 834 ; . 8 11 vV V. 312. 

The mode of examination usually adopted, is for the ])er8on vrho 
is afterwards to prove it, to examine the copy w'hile another person 
reads the original, and this has iK-en hcM hufficieut. Jleid v. Margmm, 
1 Camp. 4(>y ; Cple.'i v. Hill, Id. 471 («). It must appear that the 
original came liom the ptof>«r place of <lepfmt, or put of the hands of 
the officer in whose custt)dy the records are kept, Adamtbwaite v. 
Spnpe, 1 fifark. 183; 4 Camph. 672, A*. C'. • 

Where a rectud is lost, an old copy has been allow ed to be given 
in evidence, without proof of its being a true copy. Anon. 1 Ventr, 
250; P. .X P. 228. i 

With respect to the proof of records before courts of criminal justice, 
as where a prisom'r pleads autrqfbis ueepiif td^n indictment, lie may 
remove the record by ceHm-ari into chancery, and have it exemplified; 
but it seem# to be tlie usual practice for tlie clerk of assizes or clerk of 
* the peace U> make up the record without writ, or to attend with it at 
the trial. 2 Him. bp Grm, 8<Mi (/<);, 1 Fhill. Ba. Ml, Dth ed. 


PriMfhp ojice wnJ" ei^ien by authorised ojfk-ers, An 

office copy is not e^denee of original, if the latter be i» another 
court. Tims office copi^ of dej^sitioiVJ'in chancery are evideuii^ in 
chancerv, but not at coTntaen law, without examination with the roll. 
Ji. 1^. P. 229 ; 5 M, ^ S, 38. In a court of common law* an office 
copy has been held sufficient in.tbe same court, and in the same cause. 
Dean v. Ful/ifrUf 2 -JBtirr.'l 179. And so it seems that an issue out of 
oh&npery niay ha oonsidered as di^oceeding in that court, and an office 
copy would 'i^obably be held evid^ce there. See liiyh^ld y* Pmke, 
Moo. 4r Mai. lU. There appears to he no nstumn for distinguiahing 
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between the effect of ofSoe cojiii^ in different causes in the sam# court, 
the principle of the admissibility being, that the court will mve 
creriit to the acts of its own officers; and accordingly it was held in 
one case, that an office copy made in another cause in tlie same court, 
was admissible. Witihtit?ick v. Banks, Forrest, 154, 

Where there is a known officer, whose duty it is to deliver out copies 
which form part of the title of the parties receiving them, and whose 
duty is not performed till the copy is delivered, as in the case of the_ 
chirograph of a fine, and the inr<>lment <ff a deed, such copies are (jvi- 
denoe, without proof of exa miuation with the originals. Bee Ainileton 
y. lJ^rd Bratfhrookr, (i M. ^ 8. 37, 
liy the 0 (fe d VV'm. 4, o. 82, the offices of chirographer, &c., are 
abolished, but the copies, &c., made by the officer of the C. P. now 
substituted, are by sec. 4 nuulo as mailable in evidence.astliey^ould 
by law have been, if made by the former officers. 

The eeriificute of the inrolraent nf a deed pursuant to the statute is 
a record and cannot be averred against. Jlopju r^s ease, 3 Price, 40.). 
A copy of a judgment purjjortiug to be examined by ^he clerk of-the 
treasury (who is not intrusted to make copies), is not admissible 
without proof of examinatfln with the original. B. .V. V. 229. A 
judge’s order may he proved by tlie production of the order itself, or 
by an office copy of the rule by which it has been made a rule of 
court, mu V. i[tilford,i Cantph. 17. Office ooj)ies of rules of court, 
m»»de out hv officers of the court in the execution of their duty, 
are sufficient evidence without being proved to have been examined. 
Stlhf V. Harris, 1 Ld. liaym. 715; JUoieaji v. Seofi, 1 Canipb. 102, 
And printed copies of tlic rules, of d court for the direction of its 
officK'rs, printed by the direct ion of the cinirt, are evidence without 
examination with the original. Dance v. Bobson, Moo. M. 294. 
Oojnes of records, in the custody of the master of the rolls, under the 
1 & 2 Viet, 0 . 94, purijorting to he sealed and stamped with the 
seal of m record office, are, bv s. 13, made evidence without further 
proof. As to tlie rejection oi’ copies of accounts returned by the 
supreme court at Madrofif to the Cl. lb, st'c lU'ij. v. Dour/las, 1 C. 4‘ F. 
<>70. As to office copies being rejected for containing abbreviations, 
see Betj. v. Christian, Oarr, M. 388. 


Proo f o f inqaisitmm.} Inquisitions jnist mortem and other private 
offices cannot be read in evidence without proof ftf tlie Commission 
upon whicdi they are fon|ded, unless, as it seems, the inquisition bo 
old ( Jin. Ah. Fr. A. ft^2); but in cases of more general concern, 
as the niinlster’s retumjto the commission in Henry the Eighth’s 
time, to inquire into the value of livings, the commission is a thing 
of such ]iublic notoriety that it requires no proof. Per Hardw,, C., in 
8ir,jr, Smithson's ease, B. X. P. ?2H. An auoient extent of crown 
lands, found hi the proper office, and purporting to have been taken 
by a steward of the king's lands, and ibllowing tlic dii-cotious of the 
statute 4 Ed. 1, will be presumt'd to have been taken under a com- 
petei^ authority, though the commission cannot bo found. Bowe v. 
BrenUn, 8 C. 747. 

Proof'of tvrd/cfs.] The mode of proving a verdict depends upon 
the purpose for which it is produced. Where it is offered in evidence, 
merely to prove that such a cause came on for trial, tlm postea wit|i the 
verdict indorsed is sufficient. Pitfon v. JVaUer, 1 Str, 162, So it is 
sufficient to introduce an account of what a witness, who is since 

K 
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dead, swore at a trial. Per Praft, C. Id. So upon an indictment 
for perjury, committed by a wilness in a cause, the/wsfm, with a 
minute by the officer, of the verdict bavinj? been given, is sufficient 
tt> prove that the cause came on for trial. Pn^cne'e catte, Moo, M, 
315. But without such minute, the nisi prius teoord is no evidence 
of the case having come on for trial. Per Pord Teniordeu, Id. In 
London and Westminster, it is not the practice for the otlieer to 
indorse the^jojir^efl itself as in the country, but the minute is indorsed 
on the jury panncl. Id, 

But where it is necessary to prove not merely that n trial was had, 
but that a vi>rdict w'a§ given, it must be shown that tlie verdict has 
been entered upon the record, and that judgment thereupon has also 
been entered on record, for otherwise it would not appear that the 
verdict had .not been set aside or judtrmcnt arrested. Pisher v. 
Kitchcnlmn, Willes, 368; J*iffo7iy. Walter, 1 Sfr. 162; B. N. P. 
243. In one case, indeed, Abbott; .1., admitted the imtea as evidence 
of the amount recovered by the verdict; Poster v. IhinpUm, 2 Stark. 
864; aud Loi^ Kenyon also ruled that it was sufficient proof to 
support a plea of set-olF, to the extent of the verdict; Oarlatid v. 
Schoones, 2 Psp. (548 ; but these decisiHis appear to be questionable. 
An allegation in an indictment for perjury that judgment was “ en¬ 
tered up ” in an action, is proved by the production of the hook from 
the judgment office, in wliich the -incipitur is entered. Gordon's case, 
Carr. ^ M. 410. Where an indictment for perjury against A. 
alleged that B. was convicted on an indictment ibr periury, ujjon the 
trial of which the perjuiy in question was alleged to nave been com¬ 
mitted, and it appeared by tlie record, when produced, that B. had 
been convicted,>• but the judgment against him had been reversed upon 
error, after the finding of the present indictment; it was held that 
the record produced supported the indictment. Meek's case, 9 C. &' 
P. 513. Where a WTit is only inducement to the action, the taking 
out the writ may be proved without any copy of it, becaulU possibly 
it miglit not be returned, aud then it is no record; but where the 
writ itself is the gist of the action, a copy of the writ on record must 
be, proved in the same manner as any otW record. B. N, P. 234. 

Proof of affidavits made in ertwsas.] In what manner an affidavit 
filed in the course of a cause is to be proved, does not appear to be 
well settled. In‘an action for a malicious ])rosocution, an examined 
copy had been admitb'd. Crook v. BowUjjff, 3 Doupl. 72, but see 
Bees V. Bowen, Af'CV. ^ Y. 383. A duf^ction had been taken 
between eases where the copy is required fjp be provec^ in a civil suit, 
and where it foms the foundation of a criminal proceeding, as upon 
en indictment for perjury. In Jatnes's case, 1 Show. 327 ; Carth. 
220, S. C., the defendant was cftivicted of perjury upon proof,of a 
copy of an affidavit; it was uigod that it wras only a copy, and tliat 
there was no proof that it had been made by the defendant; but it 
appearing that it had been made use of by the defendant in the course 
of the cause, fihe oourt held it sufficient. This case was ly^wever 
doubted in Crook v. Bowling, ^ Bouyl, 77, where Lord Mansfield 
said that on indictments for perjury he thought the original should 
be produced. Buller, J., also observed that wherever identity is in 
qtiestion, the original must be produced. Id. 77. The same rule is 
laid down with regard, to the proof of answers in chancery upon 
indictments for perjury. Vide post, p. 196. It may be doubted bow 
far the distinction in question has any foundation in principle, the 
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rules of evidence with regard to the proof of documents being tJie 
same in civil and in criminal cases, and the consequences of iJie evi¬ 
dence not being a correct test of the nature of the evidence. 

• 

Frouf of proceedings in equitg.~\ A bill or answer in chancery, 
when produced in evidence for the purpose of showing that such pro¬ 
ceedings have taken place, or for tlie purpose of proving the admis¬ 
sions made by the defendant in his answer, may be proved either by 
production of the original bill, or answer, or by an examined copy, 
with evidence of the identity of the parties. iteancU v. Xyow, 1 F. 
4* A, 182; Ewer v. Ambrose, 4 jK. <S(* C. 25. But a distinction is 
taken where the answer is offered in evidence fh a criminal proceeding, 
as upon an indictment for perjury, in which case it has been said to 
be necessary, that the answer itself should be produced, and positive 
proof given by a witness ac(piaiuted with him, thaf the defendant 
was sworn to it. Chambers v. Jiobinsua, B. N. P. 239 ; Lady Dart¬ 
mouth v. Moherts, IG East, 3-10. In order to prove that the answer 
was sworn by the defendant, it is suflieient to prove his signature to 
it, and that of the master in chancery Ijefore whom ft purports to be 
8 W<iru. Benson's case, 2 (Mmpb. 508 ; Morris's case, B, N. P. 239 ; 
2 Burr. 1189, S. C. 

A decree in chancery may be proved by an exemplification, or by 
an examined copy, or by a decretal order in paper, with proof of the 
bill and answer, or without such proof,. if the bill and answer be 
recited in the decretal order. B. N. P. 241. Com. Dig. Tesim, 
(6\ 1.) Wifli regard to the proof of the previous proc<!eding8, the 
correct rule appears to he, that whore a party intends to avail himself 
of the contents of a dcoree, and not merely to prove an extrinsic eoUattiral 
fact, (as that a decree was made by the court,) he ought regularly to 
give in evidentje tlie proceedings on which the decree is founded. Phill. 
Ev. GhkHfh ed. See Blower v. TIoUis, 3 Tgr. 351; 1 C. M. 393. 

As t^jjke admissibility of decrees in ei^uity, see 0 31, W. 234. 

Proof of depositions.'] The depositions of witnesses, who are since 
dead, may, when admissible, be proved by the judge’s notes, or by 
notes taken by any other person who can swear to their accuracy, or 
the«dbrraer evidence may be proved by any person who w'ill swear 
from his memory tb its having been given. Per 3IansJield, C. J., 
Mayor of Doncaster v. Day, 3 Taunt. 262. , • 

Where depositions in chancery are otiered in evidence, merely for 
the purpose of proving% fact admitted in them, or of contradicting a 
witness, it is not necessary to give evidence of the bill and answer. 
But where it is necessary to show that they were made in the course 
of a judicial proceeding, as upon an indictment for peijury in the 
deponent, proof of the bill and answer will be required. But the 
judge only is to look at them for the purpose of determining whether 
tlie depositions sought to be put in are evidence. Clmppell v. Pvrday, 
14 31. ^ W, 303. Where the suit is so ancient that no bill or 
ansv^er can be found, the deiwsitious may be read without proof of 
them. Depositions taken by command of dueen Blizabetli upon 
petition without bill and answer, were upon a solemn hearing in 
ohanoery allowed to he read. Lord JIunsdon v. Lady Arundell, Jloh, 
112, B. N.P. 240. So depositions taken in 1686 were allowed to be 
read without such proof; Byam v. Booth, 2 Price, 234; and answers 
to old interrogatories wore searched for and not found. Brme v. 
JBrenton, 8 2?. ^ <7. 765. But, in general, depositions taken upon 
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iuterrogatories under a comuiission cannot be read without proof of 
the commission. Bayley v. Wylie, 0 Esjp. 85. 

* Proof of 20 ’oee^i(ltnys in himkrujtfey.'] Formerly proceedings on 
commisBums of bankrupt were proved, either by producing the pro¬ 
ceedings themselves duly enrolled (6 Geo. 4, o. IG, b. 9G), or where 
the original instrument was filed in the oflTice, or was ofiicially in the 
custody of the secretary of the Lord Chancellor, by copies duly 
signed and attested. (G Geo. 4, e. IG, s. 97.) Now, by the 12 & 13 
Viet. c. lOG, any fiat, petition ibr adjudication of bankruptcy, 
adjudication of bank^puptcy, petition for arrangement between a 
debtor and his creditors, assignment, appointment of assignees, 
certificate, deposition, or other ])rocccdiugs or order in bankruptcy, 
or under any.Bueh petititui for arrangemout, ap]»earing to be sealed 
with the seal of the coiut, or any wnting purporting to he a copy 
of any such document, and •purpoVting to be so sealed, shall at all 
times, and in behalf t)f all I'ersons, and whether tor the purposes of 
the act or otherwise, be admitted into all couits whatever as evidence 
of such documents resjicctiv^lly, and of such proceedings and orders 
having respectively taken place, or been made and be deemed 
respectively records of the court without any further proof thereof ; 
and no such document or copy shall be receivable as evidence unless 
the same appear to bo so sealed, except where othci’wise specially 
provided.” The only important documents not requiring a seal undir 
this section are copies of declai'atiou of insolvency an^of minutes of 
resolutions where arrangements have been made between debtors and 
their creditors under the control of the court; and provided these 
documents respectively purport to be certified by the Chief Jlegistrnr 
of the Court of Bankruptcy, or any of his clerks, as true copies, they 
are reoeivable as evidence of snoh dechu’ations or minutes of resolu¬ 
tions having been filed in the office of the Chief Bcgi.strar, ^15 & IG 
Viot. c. 77, ss. 2, 6.) If the declaration of iusolvenc^BIhs been 
tiled, as it may be in a country district, a copy imrporting to be 
certified by the registiar of the district is now receivable as evidence 
by virtue of the Bankruptcy Aot, 1854 (17 & 18 Viet. c. 119, ss. 
16, 17, 19). 2'ayhr, £r. 1198, 2ud edit, 

• 

Proof of proceedinys of the imohevt cowrfe.] By the 1 & 2 Viet, 
c. 110, s. 4(i, a copy of'the order of assignment of the insolvent’s 
pro|)erty to the provisioiml assignee, and of the appointment of tlie 
assignees of the estate and efiects, made upon parchment, purporting 
to have the certificate of the provisional assignee, or his deputy 
appointed for that puri>ose, indorsed upon it, and sealed with the seal 
of the court, is evidenue of such ci der and appointment and of the 
title of the assignees in all courts and places. <• 

By 8. 105, a copy of the petition, seliedule, order of adjudication, 
and other orders and proceedings purporting to be signed by the 
officer having the custody of them, or his deputy, certifying the same 
to he a true dopy, and sealed w^th the seal of the court, is admissible 
in evidence in the same manner. Audhy the6 & 6 Viot. o. 116, s. 11, 
the like evidence of the appointment of assignees under that aot shall 
he received as sufficient to prove such apjiHiintmj nts as is received by 
the laws now in force relating to bankrupts. By the 7 & 8 Viet. o. 96, 
s. 37, a petition for protection from process, and any proceeding in the 
matter of it, purporting to be signed by a commissioner of bajgkruptcy, 
or copies thereof, are reeeivable in evidence of such proceedings having 
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taken place. By s. 23 of the Small Debts’ Act, 8 & 9 Viet. e. 127, the 
provisions of this act are made applicable U> the latter statute. 

1 riV j'^vt A f v nn^ci a««pa«-v Am 


Pi'ttqf ofjadgmmH and proceeding a of inferior eourts.'] The judg¬ 
ments and proceedings of inlerior courts, not of record, may he i)rovc(J 
by the minute book in which the luoceediiigs are entered, as in the 
ease of a judgment in the county court. Chandler v. Itoherts^ Peake, 
Et). 80, bih ed. So an examined copy of the minutes will be sufficient. 
Per liolt, C. J,, Comb. 337; 12 Vin. uih, Prid. A. pL 20. If the 
proceedings of the inferior court are not entered in ttie books, they 
may be proved by the officer of the court, or by some person con¬ 
versant with the fact. See Dgson y. Wood, 3 li. ^ C. -151, 403. 

Proof of records and proceedings in eoitntg ronrtsf^ It is enacted 
by the 9 ^ 10 Viet. o. 95, s. Ill, “that tlie clerk of every court 
holden under this act shall cause a note of all plaints and sum¬ 
monses, and of all orders arid of all judgments and executions and 
returns thereto, and of all lines, and of all other proceedings of the 
court, to b(‘ fairly entered from tinjc to time in a book belonging to 
the court, wliich shall be kept at the office of the court; and such 
entries in th% said book or a copy thereof bearing the seal of the 
court., and purporting to be sigm'd and certilicd as a true copy by the 
clerk of the court, shall at all times be admitted iu all courts 
and places what'.oever as ovidenec of such entries, and of the pro¬ 
ceeding reteiTod to by such entry or entries, and of the regularity of 
such luoceeding without any further proof.” Under this section it 
has bcei^ecided that such minutes of proceedings cannot be con- 
tradicteJPby the evidence of the judge. Dews y. Itgleg, 20 
L. J. C. P. 264. 

Proof of prohalen and letters of administration The probate of 
a will is proved by the production of the instrument itself; and 
proof of the seal of the court is not necessary. In order to prove 
the title of the executor to personal property, th^ probate must be 
given in evidence. Pinney v. Pinm-y, 8 B. ^ C. 335. When the 
probate is lost it is not the practice of the Ecclesiastical Court, to 
grant a second probate, but «ily an exeinplilication, which will be 
evidence of the proving of the will. Shepherd y, Shorthose, 1 Str. 
412. To prove the probate revoked, an entry of the revocation in 
the book of the Prerogative Court is good evidence. Paimhntham's 
Leach, 30 («^, 3rd ed. 

Administration is proved by the production of the letters of 
administration granted by the Ecclesiastical Court. Kempton v. Cross, 
Rep. temp. Ilardw. 108. R. N. P. 246. So the original book of acts 
of that court directing the granting the letters is evidence. B. N. P. 
246. And an examined copy of such act book is also evidence. 
Davis y. Williams, 13 East, 232. 

Proof of foreign laws."] The written law of a foreign state must 
be proved by a copy of the law properly authenticated, Boehtlinck 
V. SchneMer, 3 Msp. 58; Clegg v. Levy, 3 Camph. 166. It does not 
seem necessary that the copy should have been examined witli the 
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original. See cases post, tit. Bigamy. The unwritten law of a 
foreign state (having first been ascertained to be part of the unwritten 
law by witnesses professionally conversant with the laws of the 
state) may be proved by the parol evidence of witnesses possessing 
competent logoi skill. Millar v. TIeinrick, 4 Cmnph. 10.5. The 
witness to prove a foreign law must be a j^erson peritus virtute 
ojficii, or rirtvte professianis, A roman catholic bishop, who held in 
this country the ofii«!e of a coadjutor to a vicar apostolic, and as such 
was authorized to decide on cases affected by the law of Kome, w^aa 
therefore held, in virtue of his office, to be a witness admissible to 
j trove the law of Rome as to marriage. Stmex Deer age ease, 11 Cla, 

Fin. 80; 1 0. l^K.2\Vt. Such a witness may refer to foreign 
law-books to refresh his memory or to correct and confirm his opinion, 
but the law itself must be taken from his evidence. 

A judgment duly verified by a seal proved to be that of the foreign 
court, is presumea to bo regular and agreeable to the foreign law, 
i.ntil the contrary is shown. AHvon v. Funtical, 14 Tyr. 757 ; 1 C., 
M. 277. •' 

Proof of public hooks ami cloeumenfs.'] "WTicrever the contents of 
a public book or document are admissible in eyidenee, as such, 
examined copies are likewise evidence, as in the case of registers 
of marriages, deaths, &c.; as are likewise certified copies under the 
14 & 15 Viet. c. 99, s. li ; ante, p. 190. Thus an examined copy of 
an order in council is sufficient, without the j)roduetion of the council 
books themselves. Byre v. Palsgrave, 2 Campb. 606. 8o copies of 
the transfer books, of the East India Company; Anon. 2 Duvgl. 593 
(n); and of the Bank of England; Marsh v. CoUnett, 1 Esp. 665; 
Jirefton v. Cope, Peake, N. P. C. 30 ; of a bank note tiled at the 
bank ; Mann v. Cary, 3 iialk. 156; so the books of commissioners of 
land-tax ; King's case, 2 T. li. 234 ; or of excise; FuUe^. Fateh, 
Carth. 346; or of a ])oll-book at eli;ctions; Mead v. Bobinsm, WiUes, 
424 In one case the copy of an agreement contained in one of the 
books in the Bodleian library (whiob cannot be removed) was allowed 
to be road in evidence. DoianesY. Moreman, Bttnb. 189; 2 (iwill. 
659. Tlie books of the King’s Hench and Elect prisons, when they 
are admissible, arc not such public documents that a coi)y of them 
may be given in,^ evidence, for they are not kept by any public 
authority. Salte v. Thomas, 3 B. ^'P. 196. 

■ Corporation books may be given in evidence, as public books, when 
they have been kept as sucii, the enfries having been made by the 
proper officer, or by a third person, in his sickness or absence. 
Moihersell's case, 1 Str. 93. But a book containing minutes of oor- 
poration proceedings, kept by a person not a member of the corpo¬ 
ration, and not kept as a public book, is inadmissible. Id. ' An 
examined copy of a corf>orate book is evidence. Brocas v. Mayor of 
Ijondoti, 1 Str. 308; Gu-yn's case, 1 Str. 401. It is not settled whether 
the attestingi witness of a corporation deed need be called; Doe 
V. Chambers, 4 A. E. 410; hr whether such a deed proves itself 
after thirty years, llt‘x v. Bathwick, 2 B. Ad. 648, Inspection 
of coriKiration books and other public writings is granted in civil 
actions, but not in criminal cases, where it would have the effect of 
making a diHFendant furnish evidence to criminate himself. Ilcj/don's 
case, 1 W. Bl. 361; PurmlVs case. Id. 37; 1 Willes^2ti9) 2 Str'. 1210. 

» • 

Proof of public registers.} Public registers, as of births, marriages, 
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or deaths, are proved either by the production of the register itself 
or of an examined copy. B. N, P. 247, Parol evidence of Uie con¬ 
tents of a register has been admitted; yet the proprietjr of such 
evidence, says Buller, may well be doubted, because it is not the 
best evidence the nature of the case is capable of. B. N. P. 247. 
A copy of a record or of a public book is not, in fact, secondary 
evidence; and therefore the opinion of Mr. Justice Buller appears 
to bo correct. A register is only one mode of proof of the fact which 
it records, and the fact may bo proved without producing the 
register, by the evidence of persons who were present. Thus, upon 
an indictment for bigamy, it was held suflScient to prove the mai- 
riage, by the evidenoo of a person who was present at it, without 
proving the registration, license, or banns. AU&on's case, Buss. 

By. 109. . 

In proving a register, some evidence of the identity of the parties 
must be given, as by proof of the handwriting, for which purpose 
it is not necessary to call the subscribing witnesses. ]*er Lord 
Mamjdeld, Birt v. Barl^>u>, 1 Dotnjl. 174. The identity is usually 
osiabiished by calling the minister, clerk, or some oiKer person who 
was present at the ceremony. 

In NashUs case, 2 Den. C, C. li. 493, S. C, 21 L. P, Jf. C. 147, 
upon an indictment for forging and uttering a transfer of shares in a 
railway oom]»any, it was held that the register of shareholders, kept 
under the 8 & 9 Viet. e. lU, s. 9, was evidence to prove that an 
individual was a shareholder without any authentication of the seal, 
and that in order to sustain the indictment it was unnecessary to give 
further proof that such individual was a siiareholdcr of the company. 

By the Geo. 3, c. 149 (which is still in tbrce%r the registration 
of births and burials by clergymen of the church of England), it is 
provided that verilied copies shall be annually sent to the registrar of 
the diocese. It seems that such verified copies being public doou- 
meuts, evidence as well as the originals, and may be proved by 
examined copies. Per Ahlersou, B., Walker v. BeaiicIuDiip, 0 C. iir 
P. 652. But it is otherwise of the returns enjoined by the canons of 
1603, which can only bo used as secondary evidence. S. C. By the 
6 & 7 Wra. 4, c. 86, s. 38, for registering births, marriages, and 
deaths in England, certified copies of entries purporting to be sealed 
or stamped with the seal of the office of the registrar-general, shall be 
evidence of the birth, death, or marriage to which they relate, witliout 
further proof of such entries. By the 3 & 4 Viot. o. 92, certain non- 
parochiol roasters of births, marriages, and deaths, transferred to the 
general register office, or certified extracts therefrom, are made 
admissible in evidence; but in criminal cases the origiual registers 
must (by s. 17) be produced. And see further as to examiu^ and 
certified copies, 14 & 15 Viet. e. 99, s. 14; ante, p. 190. 

As to marriage registers in Ireland, see the 7 & 8 Viet. c. 81. 

For the act amending the law of marriages, see post, Bigamy. 

Proof of ancient docun^nts, terriers, In many cases, ancient 
documents are admitted in evidence, to establish facts which, had 
they been recently made, they would not have been allowed to prove. 
These documents prove themselves, provided, it appear that they are 
produced out of the proper custody. The proper repository of eccle- 
siasticul terriers or maps is the registry of the bishop or arohdeaoou 
of the ^i^ocesi^ Atkins v. Hatton, 2 Amt. 387; Potts v. Durant, 
Z,Anstr, 795, On an issue to try the boundaries of two parishes, 
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an old terrier or map of their limits, drawn in an inartificial manner, 
brought from a box of old papers relating to the parish, in the 
possession of the representatives of the rector, was rejected, not being 
signed by any person bearing a public character or office in the parish. 
Earl V. Le^vh, 4 Esp. 3. 

So also with regard to private ancient documents, it must appear 
that they came from the custody of some person connected with the 
property. Thus, where upon an issue to try a right of common, 
an old grant to a priory, brought from the Cottonian MSS. in the 
liritish Museum, was offered in evidence, it was rejected by Lawrence, 
J., the possession of it not being sufficiently accounted for, nor con¬ 
nected with any one who had an interest in the land. Swinuerton 
V. 3Ittrqui8 of Stafford, 3 Taunt. 91. So a grant to the abbey of 
(Jlastonbury, contained in an ancient MS., de[M)sited in the Bodleian 
Library, entitled Searfmn Jbhafis, was rejected, as not coming from 
the proper rei>ository. 3Iitchcll v. liabbets, cited Id. See also Barber^s 
ease, 1 C. iSf K. 434. 

Proof of 6vnh.'\ Where necessary, a seal must be proved by some 
one acquainted with it, but it is not requisite to call a witness who 
saw it affixed. Moises v. ntornton, 8 2\ 7?. 397. Some seals, as that 
of London, require no proof. Doe v. Mason ^ 1 Esp. 53. So the seal 
of the superior ecclesiastical courts, and other superior courts, aw<e, 
p. 189. But the seal of a foreign court must be shown to be genuiine. 
Henry v. Adey, 3 East. 221. So of the Bank of England, fiend). 
Doe V. Chambers, A. E- 410. So of the apothecajies’ company. 
Chadwick v. Bunnjffy, It. <§• 3loo, 306. 

I'or the provisions of the 8 it 9 Viet. c. 113, dispensing with proof 
of the seals of coriwrations, joint stt-ck or other companies, further 
extended by 14 & Jo Viet. c. 99, see ante,p. 187, 188, 

Although the seal need not ho shown to be affixed by the proper 
person, yet the deed may be invalidated by proof of the se'M being 
affixed by a stranger, or without proper autliority. Clarke v. Imperial 
Gas Co., 4 2?.^ Ad. 315. 

Proof of private doerments — uttesting witness.'] The execution of 
a private document, which has been attested by a witness subscribing 
it, must be proved by calling that witness, although the document 
may not be such as by law is required to have the attestation of a 
W'itness. Thus, if a warrant, of distress has been attested, the attesting 
witness must be produced. IHgys v. Dixon, 2 Stark. 180. 

Proof of private documents—attesting witness—token proof toaived,] 
Where the attesting witness is dead; Anon. 12 Mod. 607 ; or blind ; 
Tfood V. Drumj, 1 Lord Eaym. 734; Pedley v. Paige, 1 Moo. Jlah. 
258; or insane ; Currie v. Child, 3 Cmipb, 283 ; or infamous ; (but 

1 ow see the 6 & 7 Viet. o. 85, s. 1, ante, p. 129); Jones v. Mason, 

2 Str. 833 ; or < absent in a foreign wuntry, or not amenable to the 
process of the superior courts; Prince v. Blackburn, 2 East, 252; 
us in Ireland; Hodnett v. Foreman, 1 Stark. 90 j or where he can¬ 
not be found, after diligent inquiry; Cunliffe y. Sefion, 2 East, 183; 
in all these cases evidence of the attesting witness’s handwritiDg is 
admissible. Some evidence must be given in these cases of the 
identity of t^e executing jparty; and although thereAs casgp to the 
contrary, it is now held that mere identity of name IT not sufficient 
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proof of the identity of the party. WhiMock v. Mmgrave^ 1 Crom. 

Mee, 511 ; 3 2'yr. 641, S. C. The illness of a witness, althoi^h 
he lies without hope of recovery, is no sufficient ground for letting 
in evidence of his handwriting. Harrinon v. DludeSf 3 Camph. 4i7. 
Where the name of a fictitious witness is inserted ; Fasset v. Jtrotou, 
Peake, 23 ; or where the attesting witness denies all knowledge of 
tlie execution; Talbot v. Hodgson, 7 Taunt. 251; Fitzgerald v. Flsee, 
2 Campb. 636 ; evidence of the handwriting of the party is sufficient 
proof of its execution. So where an attesting witness subscribes his 
name without the knowledge or conseyit of the parties. 3P0raui v. 
Gentry, 3 Campb. 232. Where there are two attesting witnesses, 
and one of them caniiot be produced, being dead, &e., it is not sufli- 
cient to prove bis handwriting, but the other witness must be called. 
Cnnliffe v. Sefton, 2 East, 1H3; M^Craw v. Oentn/,^6 Campb. 232. 
Bat#f neither can be produced, proof of the handwriting of one only 
is sufficient. Adam v. Ketr, 1 B. 4' F. 360. 

Proof of prirate documents—eridence of Jtandirr^itig.'] Where a 
party cannot sign his name, but makes his mark, that mark may be 
proved by a person wJio has seen him make the mark, and is 
aciiuaiuted with it. Per Tindul, C. J., hecsitante, George v. Surrey, 
Mm. 31. 616. Where a witness had seen the party execute a 
bail-bond, but had never seen him write his name on any other 
occasion, and stated that the signature to the bond produced, W'as 
like the handwriting which he saw subscribed, but that he had no 
belief on the subject, this was held to be evidence of the handwriting 
to go to the jury, GnrrcUs v. Alexander, 4 Exp, 37. But it is other¬ 
wise, where the witness has only seen the party write his name once, 
and then for the purpose of making the witness competent to give 
evidence in the suit. Stranger v. Searle, 1 Esp. 14. Where the 
witness stated that he had only seen the party niion one occasion sign 
Itis name to an instrument, to which he was attesting witness, and 
tliat he was unable to form an opinion as to the handwriting, without 
inspecting that other instrument, his evidence was held inadmissible. 
FilUier v. Mimddn, Mann. Index, 131. In anotlier case, under 
similar circumstances, Dallas, J., allowed a witness to refresh his 
memory, by referring to the original docximent, which he had for¬ 
merly seen signed. Burr v. Harper, N. P. C, 420. It is sufficient, 
if the witness has seen the party write his surname only. Lewis v. 
Sapio, 3Ioo. Sf Mai. 39 ; overruling Powell v. Ford, 2 Stark. 164. 

It is not essential to the proof of handwriting, that the witness 
should have seen the party wrrite. There are various other modes in 
which he may become acquainted with the handwriting. Thus, where 
a witness for the defendant stated that he had never seen the person 
img^uestion write, but that his name was subscribed to an affidavit, 
which had been used by the plaintiff, and that he had examined that 
signature, so as to form an opinion which enabled him to say he 
believed the handwriting in question was genuine, this was held by 
Park, J., to be sufficient. Smith v. Sainshury, b C. Sf P. 196. So 
where letters are sent, directed to a j^aiticular person, and on par¬ 
ticular business, and an answer is received in due course, a fair infer¬ 
ence arises that the answer was sent by the person whose hand¬ 
writing it purports to be. Per Lord Kenyon, Cary v. Pitt, Peake, 
Ev. App. 86. And in general, if a witness has received letters from 
the party in J|||||||efStion, and has acted upon them, it is a sufficient 
ground for staong his belief as to the handwriting. Thorpe v. 
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Gihurncy 2 C. <§* P. 21. And the receipt of letters, altlioUi?h the 
witness has never done any art ui»on them, has been held sufficient. 
Doe, V. IVallinyer^ Maun. Index, 131. In generaL a document enn- 
nol, in criminal cases, be proved by comparing the nandwriting with 
other handwriting of the same party, admitted to be genuine. See 
Dnrr v. Harper, TToH, 421. But in the case of ancient documents, 
where it is impossible that the usual proof of handwriting can be 
given, the rule as to comparison of hands does not apply, li. N. 1\ 
236. Thus authentic ancient writings may be put into the hands of 
a witness, and ho may be ashed whether, upon a comparison of those, 
with the document in qiu'stion, he believes the latter to be genuine. 
Doe V. 'Tarver, Hy. ^ Moo. N. P. C. 142 ; 7 East, 282. 

The rule as to comparison of handwriting does not apply to the 
eouri or the j'Jnj, who may comj)are the two documents together, 
wdien they are properly in evidence^ and from that comparison %rra 
a judgment upon the genuineness of the liandwritiiig. (irijfiths v. 
WiVianis, 1 CV. <5' /. 47 ; tioUtn v. Yarnar, 1 Mon. E. 133. But 
the document with which the comparison is made must be one already 
in evidence in the case, and not produced merely for the purposes of 
the comparison. Thus, where upon an indictment for sending a 
threatening letter, in order to prove the handwriting to it, it was 
proposed to put in a document undoubtedly written liy the prisoner, 
hut uneoimeetod with the charge, in order that the jury might, com- 
jfsrc the writing with that of the letter, Holland, B., after considering 
Griffiths v. Willimm, rejected the evidence, observing, that to say 
that a party might select and put in evidence particular letters, 
bearing a certain degree of resemblance or dissimilarity to the writing 
in question, w'as a diflerent thing from allowing a jury to form a 
conclusion from ins})eciing a document put in for anotlier puri)ose, 
and llierefore free from the suspicion of having been so selected. 
Morgan's case, 1 Moo. Sr lioh. 134 (//). See also Eromage v. Eiee, 
7 G, «!j’ P. 648; Doe v. Neu'tnn, 5 A. ^ E. 514, 534 ; Gripths v. 
Jf>ery, 11 A. ^ E. 322; Hughes v. Eogers, 8 M. ^ 1t\ 123, and 
Yomige v. Ilotiuer, 1 C. (§• K. 751. 

Where a party to a deed directs another person to write his name 
for him, and he does so, that is a good execution by the party him¬ 
self. E. V. Lougnor, 4 B. Ad. 647. In such ease the suiiscrip- 
tion of the name J)y the agent., and his authority to subscribe it, 
must bo proved. * 

Whether the evidence of persons skilled in detecting forgeries is 
admissible, in ord<.r to prove that a i)articular handwriting is not 
genuine, is a imint not w< 11 settled. Such evidence was admitted 
in one case. GoodMle v. Braham, 4 7V. 497. Butin a suhB«(}uent 
case, Lord Kenyon, who had presided in the case of Goodtitic v, 
Braham, rejected similar evidence. Vary v. Pitt, Pealm, Er. Ajip. 
Ixxxv. It was admitted again by Ilotliam, B. {Gator's ease, 4 Esp. 
117); and again rejected in Gurney v. Langlands, Q B. A. 330. 
ITjion the point coming before the court of K. B., in tlie last-cited 
ease, they refused to disturb the verdict, on the ground of the evi¬ 
dence having l>een rejected. In a recent case the court of K. B. w^as 
equally divided on the <[ucstion whether, after tiio witness had sworn 
to the genuineness of his signature, another witness (a bank inspector) 
could be called to prove that in his judgment the signature was not 
genuine, such judgment being solely tounded on a ooimmrison pending 
the trial with other signatures admitted to he thoseijithe attesting 
witness. Doe v. Stickertui^re, 5 A. E. 703 ; 2 H. ^ P, 16. 
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Proof of execution^ when dispensed with.~\ When a deed is thirty 
j'ears old it proves itself, and no evidence of its execution is neces¬ 
sary. It. N. P. Doe v. BurdeM, 4. A. E. 19. And so with 
regard to a stewflra’s books of account if they come from the proper 
custody ; Wi/n7ie v. Tyrwhitt^ 4 i?. A. 370; letters; Bear v. Ward, 
Phill. £v. 652, Hth ed. ; a will produced from the eoclesisistical coutt; 
Doe v. Lloyd, Peuhe, Me. App. 91; a bond; Chelsea W. W, v. 
Cooper, 1 Esp, 275; and other old writings; E'ry v. Wood, Hclw. 
N. P. 517 («). Even if it appear that the attesting witness is alive, 
and capable of being produced, it is unnecessary to call him where 
the deed is thirty years old. Doe v. Woolley, 8 B. ^ C. 22. If there 
is any rasiire or interlineation in an old deed, it ought to be proved 
in the regular manner by the witness, if living, or by prool’ of his 
handwriting, and that ot the party, if dead. B. N„ J*. 255. But 
perhaps this is in strictness only necessary where the alteration on 
the face of it is material or suspntious. Where an old deed is olfered 
in evidence without proof of execution, some account ought to be 
given of its custody; B. N. P. 255; or it 6houl<^ be shown that 
possession has accompanied it. (jtlh. Ev. 97. 

Wliere a party producing a deed upon a notice to produce, claims a 
beneficial interest under it, the party calling for the deed need not 
prove its execution. Pearce #l llmper, 3 Tuant. 62. As wliere 
assignees produce the assignment of the bankrupt’s effects, Orr v. 
Morice. ‘i B. ^ B. 139. See also Carrx. Btmliss, 5 2'yrwh. 136; 

1 C., M. Jt. 782; Doe v. Wainu-riylit, 5 A. ^ E. 520. But it' 
must be an interest in the subject-matter of the cause ; Bearden v. 
3finfer, 5 31. Gr. 204 ; Collins v. Bayntum, 1 iif. 117 ; and it 
must be still subsisting at the time of tlie trial; Fuller v. Patrick, 
18 L. J. Q. B. 236. So in an action against the vendor of an estate, 
to recover a deposit in a contract for the purchase, if the defendant 
on notice produces the contract; Lord Tenterden, C. J,, held that 
the ]daintilf need not prove its execution. Bradshaw v. Bennett, 

1 3ton. B. H3. So where in an action by a piti^an against the 
owners of a colliery for wages due to him under an agreement usually 
called a pit bond, the defendants produced the agreement upon 
notice; Cresswell, J., held that it was unnecessary for the plfintitf to 
call the attesting witness. Bell v. Chaytor, Durham Summ. Ass. 
1843, 313. ; 1 Carr. K. 162. 

Where, however, a defepdant, to prove that h8 had been in part¬ 
nership with the plaintilis,^ ollered in evidence *a WTitten contract pur¬ 
porting to be made by the plaintilis and the defendant as partners 
with K,, a builder, for work to be done by K. upon the premises, 
w'here the plaintiffs carried on the business in which the defen¬ 
dant alleged himself to have been a partner, and the document 
was in the plaintiff’s custody, produced by them on notice, it was 
held that the contract was not admissible as an instrument under 
which the plaintiffs claimed an interest without proof of tlie exe¬ 
cution. CoUins V. Bayntwn, 1 Q. if. 117. 

But wliere the party producing the deed docs not okim an interest 
under it, the party calling for it must prove it in the regular manner, 
Oordoit V. Secretan, 8 PJast, 548; Doe v. Cleveland, 9 B. G. 864, 
8co further, Bose, N. P. Ev. 94, 5th ed. 

Stantps."] Formerly, in criminal as well as in civil cases, a docu¬ 
ment, whichjjjjjb law is required to he stamped, could not he given in 
evidence without a stamp, unless, as in the cases after mentioned, the 
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instraraent itself were the subject-matter of the offence. Thus, where 
u^on an indictment for embezzlement, in order to prove the receipt 
ol the money, evidence was tendered of an unsta||ped reoeijit for it, 
gi‘7en by the prisoner, it was rejected by Bayley*., Hall s case, 3 
Stark, P. C. 67. But now, by the 17 & 18 Viet. c. 83, s. 37, 
“ every instrument liable to stamp duty shall be admitted in evi¬ 
dence in any criminal proceeding, although it may not have the 
stamp required by law impressed thereon or affixed thereto.’’ 
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Proof Iffth regard U) aidm'$ and uhettors , . 205 
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TTndkk this head will be considered the evidence against aiders, or 
principals in the second degree, against accessaries before the fact, 
and accessaries after the fact. 

Proof with regard to aiders and abettors.'] Although the law, on 
this subject, was formerly not well settled, it is now clear that aU 
those wlio are present, aiding and abetting, where a felony is com¬ 
mitted, are principals in the second degree. 1 Puss, by Grea. 26; 
Coalheaver^s case, 1 Peach, 66; Foster, 428. With regard to the 
nature of the felony, it has been held that the rules with regard to 
principals in the second degree, apply equally to felonies created by 
statute, as to those oflenees which are felonies at common law. 
TattersalVs case, 1 Puss, by Grea. 27. ^ 

Proof with regard to aiders and abettors—what presence is suffcmit 
to make a jiartg a principal in the second degree.] With regard to 
what wiU constitute such a presence as t6 render a man a principal 
in the second degree, it is said by Mr. Justice Foster, that ii several 
persons set out together, or in small pirties, \ipon one common design, 
be it murder or other felony, or for any other purpose unlawful in 
itself, and each takes the part assigned him; some to commit the 
act, others to watfc at proper distances, to prevent a surprise, or to 
favour, if need bo, the escajie of those who are more immediately en¬ 
gaged, they are all, provided tlie act he committed, in the eye of the 
law present at it. Foster, 850. Thus where A. waits und» a 
window, while B. steals articles in the house, wMch he throws through 
the window to A., the latter is a principal in the oftence. Owm*s case, 
1 Moody, C, C. 96, stated post. There must be a participation in the 
act, for although a man be present wldlst a feleny is committed, if he 
takes no part in it and do not act in concert with those who commit 
it, he will not be a principal in the second degree, merely because 
he did not t^eavour to prevent the felony, or apprehend the felon. 
1 Bale, 439 •poster, 350. So a mere participation in the act, without 
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a felonious participation in the design, will not be sufficient. 1 
P. C. 267 ; Plumer'a ease, KeL 109. Thus, if a master assault 
another «’ith malice prepense, and the servanl^iguorant of his 
master’s felonious design, take part with him, jTO kill the other, 
it is manslaughter in the servant, and murder in the master. 
1 Hale, 466. 

Where several persons are in company together, engaged in one 
common pur(>ose, lawful or unlawful, and one of them, without the 
knowledge or consent of tlie others, commits an ofl'enoe, the others 
will not he involved in his guilt, unless the act done wa4||^ some 
manner in furtherance of the common intention. Severm soldiers 
employed by the messenger of the secretary of state, to assist in the 
apprehension of a person, unlawfully broke open the door of a house 
where the person was su])poBed to be. Having done so, some of the 
soldiers began to plunder, and stole some goods. The question was, 
whether this was felony at all. Holt, C. J., observing upon this case, 
says, that they were all engaged in an unlawful act is plain ; for they 
could not justify,the breaking a man’s house without first making a 
demand. Yet all those who were not guilty, of stealing were ac¬ 
quitted, notwithstanding their being engaged in an unlawful act of 
breaking the door ; for this reason, because they knew not of any 
such intent, but it was a chance of opportunity of stealing, where¬ 
upon some of thorn did lay hands. Amm, 1 Leach, 7 («), 1 Itnssell 
ht/ (Jrm. 29. Bee also White’s ease, JR. It. 99; JUawhin's ease, 
y C. ^ P. 302, post. 

In felonies, cither an actual presence, or such a presence as may 
be sufficient to afford aid and assistance to the principal in the first 
degree is necessary, in order to render a pai^y guilty as a principal 
in the second degree. Bee Soare's rase, Puss. ^ Py, 25 ; Davis’s 
ease. Id. 113; BadewFs case. Id. 219; Kiny’s case, Id. 332; 
jM'Makm's case. Id, 33.3 (n) ; Kelly’s ease, hi. 421 ; Stewart’s rase, 
Id. 363 ; but in misdemeanors an accessary before the fact, absent 
at the commission of the offence charged, may be indicted and con¬ 
victed as a principal. Greenwood's ease, 2 Den. C. C. P. 453, 8. C. 
21 L. J. M. a 127. 

A pri]q|||)al in the second degree in larceny, cannot be convicted 
on an inoictmcnt charging him as a receiver. Perkins's case, 2 Den. 
a a P. 459; 8. C. 21 L. J. M. C. 162. 

It has been long settled, that all those who are present, aiding and 
abetting when a felony is committed, are principals in the second 
degree, and may be arraigned and tried before the principal in the 
first degree has been found ^ftilty. 2 Hale, 223, and may be con¬ 
victed, though tlie party charged as principal in the first degree is 
acquitted. I'aylor’s case, 1 Leach, 360; Pensoi^. Ojftey, 2 8how, 
610; 3 Mf/d. 121 ; Wallies case, 8alk. 334; Toww’s case, P. ^ P. 
314; 3 Price, 145; 2 Marsh. 466. 

Proof with regard to accessaries before the fact.'} An accessary 
before the fact, is defined by Lord Hale to be one who, being absent 
at the time of the ofience committed, does yet procure, counsel, com¬ 
mand or abet another to commit a felony. 1 Hale, P. C. 616. The 
bare concealment of ft felony to be committed, will not make the 
party concealing it an accessary before the fact. 2 Hawk. c. 29, s. 23. 
So words amounting to a bare permission will not render a man an 
accessary, ns if A. says he will kill J. 8., and B. says you may do 
your pleasure for me,” Hawk, P, C, h. 2, c. 29, «. 16. The pro- 
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curement must be continuing; for if before the commission of the 
ofl'enee bjr the principal, the accessary countermands bim, and^et 
the principal pro(||eds to the commission of the ofienee, he who com¬ 
manded him will not be guilty as accessary. 1 .Hale, P. C. 618, 
If the party was present when the ofienee was committed, he is not 
tin accessary. Gordon's ease, 1 Leach, 515; 1 PJast, P. C'. 362. 
Several persons may be convicted on a joint charge against them as 
necessaries before the fact to a particular felony, though the only 
t'Videnc^^ainst them is of BC[)arate acts done by each at separate 

times ai^PlP^laces. Barber's case, 1 C. ^ K. 442. 

• 

Proof n'ifh respect to accessaries before thefact-bytJieinttTven- 
tion of a third ]iersnn.~\ A person may render himself an accessary 
by tlie intervention of a thirti jierson, without any direct communica¬ 
tion between himself and the principal. Thus if A. bids his servant 
to hire soimhody to murder 13., and furaish him w'ith money for that 
purpose, and the servant hires C., a person whom A. never saw or 
heard of, who commits the murder, A. is an aocossary before the fact. 
Maedamefs case, Post. 125; JIawh. 1*. C. b. 2, <*. 29, ss. 1, 11; 

1 Jiuss. by O'red. 32 ; Cooper's case, 5 C. P. 535. 

Proof with rcynrd to accessaries before the fact—deyree of incite¬ 
ment.'] Upon the subject of the degree of incitement and the force of 
persuasion used, uo rule is laid down. That it was sufficient to 
efleetuatc the evil pui'jiose is proved by the result. On principle, it 
seems that any degree of direct incitement with the actual intent to 
procure the consummation of tlie illegal object, is sufficient to consti¬ 
tute the guilt of the accessary ; and therefore that it is unnecessary 
to show that the crime was effected in oonsequence of such incite¬ 
ment, and that it would be no defenoe to show tliat the ofienee would 
have, been committed, although the incitement had never token place. 

2 Stark. Ev. B, 2nd ed. 

Proof with regard tx) accessaries before the faet—prineipal varying 
from orders given to him.'] With regard to those cases where the 
principal varies, in committing the offence, from the co]!(|||jand or 
advice of the accessary, the following rules are laid down by Sir 
Michael Foster. If the principal totally and substantially varies; 
if, being solicited to commit a felony of one kmd, he wiffidly and 
knotcinyly commits a felony of another, he w'ill stand single in that 
offence, and the person soliciting wil^ not be involved in his guilt. 
But if the principal in substance complies with the command, varying 
only in the circumstances of time, or place, or manner of execution, 
in these cases the jjersou soliciting to the offence, will, if absent, be an 
accessary beftu’c the fact, or if present, a principal. A. commands B. 
to murder C. by poison; B. does it by sword or other weapon, or by 
some other means; A. is accessary to this murder, for the murder of 
0. was the principal object, and that object is cflectc'd. So where 
the piincipal goes beyond the terms of the solicitation, if in the event 
the felony committed was a probable consequence of what was ordered 
or advised, the person giving such order or advice, will he an acces¬ 
sary to that felony. A. upon some affront given by B. orders his 
servant to waylay him and beat him. The servant does so, and B. 
dies of the beating; A. is accessary to this murder. A., solicits B.’ 
to burn the house of C.; he does so, and the fiames catching the 
house of D., that also is burnt. A. is an accessary to this felony. 
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The principle in all these casel^is,3((bhat though the event might be 
hejmnd the original intention of the accessary, yet as in the ordinary 
course of tilings, that event was the probable oonsequeuce of what 
was done under his iufLuenco, and at his instigftion, ho is in law 
answerable for the offence. Foster^ 369,370} see also 1 Hale^ P. C. 617; 
JTawk. P. C, b. 2, c. 29, s. 18. Wliere the principal wilfuUi/ commits a 
different crime from that which ho is commanded or advised to commit, 
the party counselling him will not, as above stated, be guilty as acces¬ 
sary. But whether, where the principal by mistake commits a dif¬ 
ferent Clime, the party commanding or advising him ^[|b stand 
excused, has been the subject of much discussion. It is sara by Lord 
liale, that if A. command B. to kill C., and B. by mistake kills I)., or 
else in striking at 0. kills D., but misses C.; A. is not accessaiy to the 
murder of D., Jbecause it differs in the person. 1 Ilale^ P, 0. 617, 
citing 3 Just. 51; Saunders's case, Plow. Cum. 475. The circum¬ 
stances of Saunders's case, cited by Lord Halo, were these: 
Saunders, with the intention of destroying his wife, by the advice of 
one Archer, mixed poison in a roasted apple, and gave it to her to 
eat, and the wSe having eaten a small part of it, and given the 
remainder to their child, Saunders making only a faint attempt to 
save the child, whom he loved and would not have destroyed, stood 
by and saw it eat the poison, of which it soon afterwards died. It 
was held that though Saunders was clearly guilty of the murder of 
the child, yet Archer was not accessary to the murder. 

Upon the law as laid down by Lord Ilule, and upon SaUndt'rs's 
case, Mr. Justice Foster has made the following observations, and 
has suggested this case: B. is an utter stranger to the person of C., 
and A. therefore takes upon himself to describe him by his stature, 
dress, &c., and acquaints B. when and where he may probably be 
met with. B. is punctual at the time and place, and 1)., a person in 
the opinion of B., answering the description, unhappily coming by, 
is murdered under a strong belief on the port of B., that he is the 
man marked out for destruction. Who is answerable ? Undoubtedly 
A.: the malice on his part egreditur personam. The pit, which he, 
with a murderous intention, dug for 0., D. fell into and perished. 
Througl|j his guilt, B. not knowing the person of C., had no other 
OTxide to lead him to his prey than to the description of A., and in 
following this guide he fell into a mistake, which it is great odds any 
man in his circumstances might have fallen into. “ I, therefore,” 
continues the learned writer, “ as at present advised, conceived that 
A. was answerable for the consequences of the flagitious orders he 
gave, since that consequence appears in the ordinary course of things 
to have been highly probable.” Phster, 370. With regard to 
Arelwr's case, the same learned author observes, that the judges did 
not think it advisable to deliver him in the ordinary course of justice 
by judgment of acquittal, but for example’s sake, kept him in prison 
by frequent reprieves frpm session to session, till he had procured a 
pardon from tiie crown.^ Ibid. 371. Mr. Justice Foster then pro¬ 
poses the following' criteria, as expioming the grounds upon which the 
several cases falling under this Lead will be found to rest. Did the 
principal commit we felony he stands charged with, under the fla¬ 
gitious advice, and was l^e event, in the ordinary course of things, a 
probable consequence of that felony ? Or did he, following the sug¬ 
gestions of his own widk^ heart, wilfully and knowingly commit a 
felony of another kind or^pon a different subject. Foster, 372. See 
also Bawk. P. C. b. 2, c, s. 22. 
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Proof mfh ref/ard to aeceitBrias before the fact—tchat offences 
admit of accessaries.'] With regard to the particular ottenoes which 
ip.dmit of acoessarhjs, it is held that in high treason there can be no 
accessaries, but all are principals, every act of incitement, aid, or pfo- 
tection, Avhich in felony would render a man an accessary before or 
after the fact, in the case of high treason (whether by common law 
or by statute), making him a principal, poster, 341; \ B1. Com. 3o. 
So in all oflenoes below felony there canToe no accessaries. 1 Hale, 
P. C. 613 ; 4 HI. Com. 30; (Sreenwood’s case, 2 l)en. C. C, H. 453, 
8 . C. 24p. d. M. C.^1. Also in manslaughter there can be no 
accessaries before the fact, for the offence is sudden and impro- 
medilati'd; and therefore, if A. be indicted for murder, and H. as 
accessary, if the jury find A. guilty of ^manslaughter, they must 
acquit 11. 1 Hale, 347, 450, 616. It is said in the older books 
that in forgery all are i)rincipals; (see 2 East, P. C. 973;) but 
this must be understood of forgery at common law, which is a mis¬ 
demeanor. Id. 

• 

Accessaries before fJhe fact—trial and punishment.] Before the 
7 Geo. 4, 0 . 64, accessaries could not he jmnished until the guilt of 
the principal oh'euder was established. It was necessary, therefore, 
either to Iry them after the principal had been convicted, or upon the 
same indictment with him, and the latter was tlm usual course. 
1 Itimeil htf Grea. 38. By tlic 9th section of that statute, “ if any 
person .shall counsel, procure or command any otlier person to commit 
any felony, whether the same shall be a felony at common law, or by 
virtue ot any statute or statutes made or to be made, the person so 
counselling, inoeuring, or commanding, shall bo deemed’ guilty of 
felony, and may be indicted and convicted, either as an accessary 
hi-forc the fact to the principal felony, together with the principal 
felon, or after tlie oonviotion of the principal felon, or may be 
indicted and convicted of a substantive felony, whether the principal 
felon shall or shall not have been previously convicted, or shall or 
shall not bo amenable to justice, and may be punished in the same 
manner as an accessary before the fact to the same felony, if con¬ 
victed as an accessary, ma^ be punished; and the oilenoe of the 
person so counselling, prooiu'ing, or commanding, howsoever indicted, 
may be inquired of, tried, determined, and pimished by any court 
which shall have jurisdiction to try the principal felon, in the same 
manner as if such ofienoe had bceu committed at the same place as 
the principal felony, although such offence may have been com¬ 
mitted either on the hi|fh seas, or at any place on land, whether 
within his Majesty’s dominions or without.’’ 

“ And that in case the principal felony shall have been committed 
within the body of any county, and the offence of counselling, pro¬ 
curing, or commanding, shall have been' committed within the ^dy 
of any other county, the last-mentioned offence may be inquired of, 
tried, determined, and punished in either of such counties: pro¬ 
vided always, that no person, who shall be once duly tried for any 
such offence, whether as an accessary before the fact, or as 'for 
a substantive felony, shall be liable to be again indicted or tried for 
the same offence.” 

Under this statute an accessary before the fact, indicted with his 
principal, was not bound to plead to the indictment if the latter did 
not appear. AshmalVs case, 9 U. P. 237. 

But now the 11 & 12 Viot. o. 46, s. 1, after reciting tUht it is 
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expedient that any accessary hefordtlbhe fact to felony, should be 
liable to be indicti4, convicted, and punished in all respects like the 
principal, as is now the case in treason and in all misdemeanors,* 
enacts, “ that if any person shall become an accessary before the tact 
to any felony, whether the same be a felony at common law, or by 
virtue of any statute or statutes made or to be made, such person 
may be indicted, tried, oonvigted, and punished in all respects as if 
he were a principal felon.” , 

Since the passing of this enactment, in indicting a perso n for 
felony, it is immaterial whether he bo a ]»i;jpcipal in tSB^drst or 
the second degree, or an accessary before the fact, as in either case he 
is indictable as a principal. Manniiu/s rase, 2 €. 

Proof with regard to accessaries after tlw fact. An accessary after 
the fact, says Lord Hale, is wdiere a person knowing the felony ^ be 
committed by another, receives, relieves, comforts, or assists the felon. 

1 Ilak, P, C. 618; whether he be a principal, or an accessary before 
the fact. 2 Uaw^. c. 29, s. 1; 3 P. JVms. 475. But a feme covert 
does not become an accessary by receiving her husband. This, how¬ 
ever, is the only rclationshifi which will excuse such an act, the 
husband being liable for receiving the wife. I Jlalc, P. C. 621, So 
if a master receives his servant, or a servant his master, or a brother 
Ills brother, they are acetissaries, in the same manner as a stranger 
would be. Hawk. P. V. h. 2, c, 29, 34. If a husband and wife 

knowingly receive a felon it shall be dt'Ciuod to be the act of the 
husband only, 1 Hate, i*. C. 621. But if the wife alone, the 
husband being ignorant of it, receive any other person being a felon, 
the wife is accessary, and not the husband. Id. 

With regard to the acts which will render a man guilty as au acces¬ 
sary alter the fact, it is laid down, that generally, any assistance what¬ 
ever, given to a person known to be a felon, in order to hinder his 
being apprehended or tried, or suffering the punishment to which he 
is condemned, is a sufficient receipt for this purpose; as where a person 
assists him with a horse to ride away with, or with money or victuals 
to support him in his escape; or where any one harbours and conceals 
in his house a felon under pursuit, in consequence of which, his jiur- 
suers cannot find him; much more, where the party harbours a felon, 
and the pursuers dare not take him. Hawk. P. C. b. 2, c. 29, s. 26. See 
Lee. 8 case, 6 (/. P. 536. So a man who employs another jierson to 
harbour the principal may be convi'eted as an accessary after the fact, 
although he himsilf did no act to relieve or assist the principal. 
Jarvii^s case, 2 Moo. ^ R. 40. So it appears to be settled that whoever 
rescues^ a felon imprisoned for the felony, or voluntarily suffers him to 
escape, is guilty as accessary. Hawk. P. C. b, 2, c. 29, s. 27. In the 
same manner conveying instruments to a felon, to enable him to break 
gaol, OP to bribe the gaoler to let him escape, makes the party an ac¬ 
cessary. But to relieve a felon in gaol with clothes or other neces^ries 
is no offence, for the crime imputable to this species of accessary is the 
hindrance of publio justice, by'assisting the felon to escape the 
vengeance of the law. 4 Bl. Com. 38. 

Merely suffering the principal to escape will not make the party an 
accessary after the fact, for it amounts at most but to a mere omission. 
0 ir. 4, «. I ; 1 jffflfe, 619. So if a person speak or write, in oMer to 
obtain a felon’s pardon or deliverance; 26 Ass, 47; or advise his friends 
to'Write to the witnesses not to appear against him at his trial, and 
, they write accordingly; 8 Inst. 139; 1 Male, 620; or even if he 
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himself aprcc for moiit y not to give evidence o^^ainst the felon; Moo. 
8; or know of the felony and do not discover it; 1 Hah^ 618; 
none of these acts will make a party an accessary after the fact. 

The felony must be complete at the time of the assistance given, else 
it makes not the assistant an accessary. As if one wounded another 
mortally, and after the wound given, but before death ensued, a per¬ 
son assisted or removed the dclin^ueijj^ this did not, at common 
law, make him accessary to the homicidtj, for till death ensued, there 
was no felonv committed. Hawk. 1*. C. b. 2, c. 29, s. 35; 4 Bl. 
am. 38 # ' * 

Jn order to render a man guilty as accessary, he must have notice, 
cither express or implied, of the principal having committed a felony. 
Hawk. r. C. h. 2, c, 20, s. 32. It was formerly considered, that the 
attainder of a felon, was a notice to all persons in the game county of 
the felony committed, hut the justice of this rule has been denied. 
Hawk, 1*. C, b. 2, a. 29, s, 83. It was observed by Lord ilardwiohe, 
that though this may be some' evidenoe to a jury, of notice to an 
accessary in the same county, yet it cannot, witl^ any reason or 
justice, create an absolute presumption of notice. Burritlye's case, 
3 P. Jf'ms. 496. In order to support a charge of receiving, bar- 
bouring, ct>raforting, assisting, and maintaining a felon, there must 
be some act proved to liave been done to assist the felon personally; 
it is not enough to prove possession of various sums of money derived 
I'rora the disposal of the property stolen. Chappie's ease, 9 C. ^ 
P. 355. 

Accessurivs after the fart—trial andpumslmcnt.'\ With regard to 
the trial of accessaries after the fact, the 7 Ueo. 4, c. 64, s. 10, enacts, 
“ that if any person shall become an accessary after the fact to any 
felony, whether the same be a felony at common law, or by virtue of 
any statute or statutes made or to be made, the offence of such 
person may be inquired of, tried, determined, and punished by any 
court whicli shall liavc jurisdiction to try the principal felon, in the 
same manner as if the act by reason whereof such person shall have 
become an accessaiy, had been coinmitied at the same place as the 
jirincipal felony, although such act may have been committed either 
on the high seas, or at any place on land, whether.within his majesty’s 
dominions or without. And that in case the principal shall have been 
committed within the body of any county, and* the act by reason 
whereof any person shall have become accessary shall have been 
committed within the b‘)dy of any other county, the offence of such 
accessary may be inquired of, tried, determined, and punished in 
cither of sucli counties. Provided always, that no jHjrsou who shall 
be once duly tried for any oftence of being an aoceB!^ary, shall be 
liable to be again indicted or tried for the same offence.” 

And by s. 11, “ if any principal offender shall be in anywise con¬ 
victed of any felony, it shall be lawful to proceed against any acces¬ 
sary, either before or after the fact, in the same manner as if such 
prmcipal felon had been attainted thereof, notwithstanding such 
princii)al felon shall die or bo admitted to the benefit of oleigy, or 
pardoned, or otherwise delivered before attainder; and eveiy such 
uooessary shall sitfier the same punishment, if he or she be in any¬ 
wise convicted, as he or she should have sii^ered if the principal had 
been attainted.” 

And now the 11 & 12 Yict. c. 46, s. 2, after reciting that ** where¬ 
as an accessary after the fact to felony can at present be tried only 
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along wilh the principal felon, or after the principal felon haa been 
convict^, and not otherwise, which is sometimes productive of a 
fnihire of justice,” enacts, “ that if any person shall become an 
aciessary alter the fact to any felony, whether tlie same be a felony 
at common law or by virtue of any statute or statutes made or to be 
made, he may be indicted and convicted either as an accessary after 
the fact to the prinoij)al felony, together wdth the prinoii)al felon, or 
after tlje conviction of the j^ineipal felon ; or may be indicted and 
convicted of a substantive felony, wliether the principal felon shall 
or shall not have been previously convicted, or shall or shadl not bo 
amenable to justice, and biay thereupon bo punished in like manner 
as any aco< ssnry after the fact to the same felony, if convicted as an 
iiceessary, may bo punished; and the ohence of such prineijial, how- 
tHiever indicted, may he impiiicd of, tried, determined, and punished, 
hy any court which shall have jurisdiction to try the principal felon, 
in the same manner as if the act, by reason of which such person 
sliall have become an accessary, liad been committed at the same 
jdace as the principal felony; provided always that no person who 
shall be onoo duly tried for any snob offence, whether as an accessory 
alter the fact or as for a substantive felony, shall be liable to be again 
indicted or tried for the same <ilieuoe.” 

An accessary may avail himself of every matter, both of law and 
fact, to counteract the guilt of his principal. Foster, 3(>o ; 1 Him. 
hy Orea. 42; and see post, Becciriny tiioleu (hmh. 

In llatcUffc^s case, 1 Ftw. 121, where an accessary before tHe fact 
to a murder was tried after the principal had l>een tried and exe¬ 
cuted, Parke, B., required the proceedings to be conducted in the 
same manner as if the i)rinc!ipal was then on his trial; and the 
evidence against the accessary was not gone into until the case 
against the principal was concluded. 

Under the 11 & 12 yict. c. 46, s. 2, an accessary after the fact 
may be tried in the absence of the principal felon, and before tlie 
latter has been convicted, although the accessary be indicted in the 
ordinary way with the principal, arid there is no count charging a 
substantive felony. Per Erie, J,, in HansiWs ease, 8 Vox, C. V, 597. 
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Preferring and ^finding bills of indictment.1 Two indictments for 
the same offence, one fur the felony under a statute, and the otht r 
for tho misdemeanor at common law, ought not*to be preferred or 
found at the same time. P. v. Doran, 1 Leach, 038; JR. v. Smith, 
3 C. 41' P- 413. But where two indictments had been found, one for 
stealing and another for a misdemeanor, and it was sworn tnat they 
were for the same identical offence, the U. B. (into which court the 
indictments had been removed by certiorari,) refused to grant a rule 
for quashing one or both of such indictments. P. v. Stockleg, 3 
Q. P. 328. 

The grand jury should require the same evidence, written and 
parol, as may be necessary to support the iudictment at the trial. 
They are not, however, usually very strict as fo documentary 
evidence; they often admit copies where the oHginals alone are 
evidence; and sometimes even evidence by parol of a matter which 
should be proved by written evidence. But as they may insist upou 
the same strictness of proof as must be observed at the trial, it may 
be prudent in all oases to be provided, at tho time the bill is preferred, 
with the same evidence whion is intended afterwards to support the 
indictment. • 
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Where the grand jnry fonnd, upon a bill preferred against A. and 

B. for murder, a true bill against A. for murder, and against B. for 
manslaughter, Campbell, V. J., held that the finding against A. 
M?a,B good, and that against B. a nullity, and directed tlmt'a fresh bill 
bllbuld be preferred against B. for manslaughter, Hubh’s emp, 4 Cox, 

C. C\ 455. Where the grand jury have found a bill, the judge 
before whom the case comes on to be tried, ought not to imiuire 
whether the witnesses were properly sworn previously to their going 
before the jury; and it seems that an improi)er mode of swearing 
them will not vitiate the indictment, as tlie grand jury are at liberty 
to find a bill upon their own knowlodgo only. JiunsrlPs caac, Carr, 
A M, 247. Witnesses examined before grand juries are now 
sworn in the presence of the jurors. The 10 & 20 Viet. c. 54, 
enacts, that ‘I it shall be lawful for the foreman of every grand jury 
empannellcd in England and Wales, and he is hereby authorised and 
required to odiuiiuhter an oath to fill persons whomsoever who shall 
appear before such grand jury to give evidence in support of any bill 
of indictment* and all such persons uttindiug before any grand 

S to give* evidenot', may be sworn and examined upon oatli by 
grand jury torching the matters in question; and every person 
taking any oath or aflirmation in support of any bill of indictment, 
who shall wilfully swe^ir or affirm falsely, shall be deemed guilty of 
perjury; and flic name of every witness examined, or intended to be 
so examined, shall be endorsed on such bill of indictment; and the 
foreman of such grand jury shall write hi.s initials against the name 
of each witness, so sworn usd examined touching such bill of indict¬ 
ment : provided, however, that nothing in thi.s act contained shall 
afiect any fees by law p.ayahle to any officeis of any court for swearing 
witnesses, but such fees sliall remain payable as if this act had not 
passed.” 

As to the grand jury in Ireland, see the 1 & 2 Viet. c. 37; also 
O'Connell v. Peg. li C, Jb\ 155. 

If the hill he not found, a fresh bill may afterwards be preferred 
to a subsequent grand jury, 4 lUn. Comm. 305. And it would seem 
from Paeon's Abridgment, Indietmeiit I)., that where a bill for one 
offence, such as murder, is ignored by the grand jury, another 
bill against the same party, relating to the same subject-matter but 
charging anoUier ofienoe, such as manslaughter, may bo preferred to 
and found by tlfo same grand jury: and this course is frequently 
adopted in practice. * 

But if the grand jury at the assizes or sessions have ignored a bill, 
they cannot find nnolher bill at the same assizes or sessions, against 
the same perstm for precisely the same offence, and if such other bill 
be sent before them they should take no notice of it. JIumphregs's 
case. Cart'. ^ M. 601. Aco. Austin's case, 4 Cox, C. C. 386. 

Where a true bill has been found by the grand jury at quarter 
sessions for a rape, the|^ person against whom the bill is found may be 
tried upon it at the assizes. AUiim's case, 2 Chx, C. C. 62. 

Copy of indiotvAent,'] A prisoner is not entitled as of right to a copy 
of the indictment in ©rder to draw up his pica, but the court will 
direct the indiofinent to be read over slowly, in order that it may be 
taken down. Parryls case, 7 C, iSf P. 836. But the counsel for the 
jirosecutiou may give a copy of the indictment with a view of saving 
time.^ Ih. See also Ilktcton's case, XC. K. 460. In the case of an 
acquittal on a prosecution for felony, a copy of the indictment cannot 
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b« regulatly obtained without an order from the court. Tho rule is 
confined to cases of felony. In prosecutions for misdemeanors, the 
defendant is entitled to a copy of the record as a matter of riia;ht, 
without a previous application to the court. Morrison v. KeHy, 

1 Jilatiksi. 385; Means v. Phillips^ MS, ; 2 Selw, N. P. 962; 2" PMll. 
Mt\ 176. See further 2 Muss, by Qrm, 812, 813. 

Arraiynmont in. general.'\ A person indicted for felony must in all 
cases appear in i}erson and be arraigned, but this does not apply to 
misdemeanors. 1 (JhUi. C. X. 414 ; 4 Ml. C. 376. On an indictment 
or information for a crime hss than felony, the defendant may, by 
favour of the court, appear by attorney, and this he may do as well 
before plea pleaded as afterwards unto conviction. Mavon^s case. 

1 Lev. 116; Keilw. 1C6. In all cases of felony, the^ prisoner must 
take his place within tlie dock. Douglas's case, Car. 4'- 31. 193; and 
800 also Zfilucta's case, 1 C. 216. ^ 

The arraignment consists of three parts; the calling tho prisoner 
to hold u]) his hand, the reading over the indictment to him, and the 
asking him whether he is guilty or not guilty. 2 Hale, 219. If 
the prisoner upon Ins arraigument refuse to answer, it becomes a 
question whether it is of malieo, or whether he is mute by the visi¬ 
tation of God. Tho court will in such case direct a jury to bo 
irapunolled, who are immediately returned, Jones'^case, 1 Leach, 
102, from amongst the bv-standers, 1 Chilly, C. L, 424. Tho 
prisoner’s counsel may address the j'ury and call witnesses, for the 
alTirmative of the issue is on liini. Roberts's ease, CaiT. C. L. 57. 
Where a verdict of mute by the visitation of God is returned, the 
court will order the trial to proceed, if the ])ri3oner is of competent 
intellect, and can be made to understand the nature of the proceedings 
against himsilf. I’hua where it appeared that a prisoner who was 
found mute, had been in the habit of communicating by means of 
signs, and a witness was called who stated that he was capable of 
uuderslandiug lier by means of signs, he was arraigned, put ujmn Ijis 
trial, convicted of simple larceny, and received sentence of trans-- 
portation. Jones's case, 1 Leach, 102 ; 1 Muss, by Grea. 7. So where* 
a prisoner, who was found mute, could read and write, the indict¬ 
ment was handed to him with the usual questions written upon paper. 
After he had pleaded, and stated in writing ho had no objection to 
any of the jury, the trial proceeded. The judge’smote of the evidence 
was handed to him after the examination of each witness, and he was 
asked in writing if he had any question to put. The ^oof on the 
part of tho prosecution being insuflicient, he was acquitted witliout 
being called upon for his defence. Thompson's case, 2 Lew. C. C. 187. 

So the jury having found that the prisoner was mute by visitation 
of God, and then, being sworn to try whether he was of sound mind, 
foiuid that he was; his counsel pleaded not guilty for him, and the 
trial proceeded in the usual manner, and the evidence was not inter¬ 
preted to the defendant. WhvtjieUs case, 3 <7. ^ K, 121, coram 
Williams, J. 

But where a prisoner is deaf and dumb, and cannot be made to 
comprehend the nature of the proceedings and the details of the evi¬ 
dence, the proper course seems, after the jury have found him muto 
by the visitation of God, to reswear the jury to inquire whether he is 
able to plead to the indictment; and if that be found in the afifrma- 
tive, then to swear themi again, to inquire if the prisoner be sane or not, 
and if the jury find him to be insane, the judge will order him to be 
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confined under the ‘89 & 40 &eo., 3» o. 94, s.'^, post>. • ‘‘ aa* ttirfee 
Joints to be inouired into. 1st. ’Wbether the prisoner is mute of ma¬ 
lice or not, 2tta. Wiether he can plead to the indictment or 3rd. 
■Vfhether he is of solficient intellect to comprehend the oonr8| of-pro¬ 
ceedings at the tnsd so as to make a proywr defence.” Per ^wer- 
eon, B. Pritchard*$ 7 (7. ^ P»803. See also By^ovi's^emCf 

If the prisoner stands mute of mSlice^ will not answer direcdSl^to 
the indictment, or information, (for treason, felony, piracy, or misde¬ 
meanor,) it is enacted by the -7 & 8 Geo. 4, e. 28, s. 2, that in eveiw sutdi ■ 
case it shall be lawful for the court, if it shall so think fit, to order the 
proper officer to enter a plea of not guilty,” on behalf of such person, 
and the plea so entered feliall have the some efleot as if such person 
had actually pleaded the same. And where the prisoner, who was 
indicted for murder, remained m«itc of malice, Erie, J., refused to 
assign counsel foriis defence, as thn prisoner’s assent could i^t under 
the circumstances be given. Yscuadds case, 6 (7<j.r, C. C. 386. 

"Where the prisoner refused to plead on the ground that he had al¬ 
ready pleaded to an indictnaent for the same oiffence, (which had been 
tried before a court not having: jurisdiction,) it was held that the court 
might order a plea of V not guil^,” to he entered for him under the 
above statute. Bition^s case, 6 C, P,.92. 

In oases of ifltonity, it is enacted by the 39 & 40 Geo. 3, c. 94, s. 1, 
that if upon the trial of any person mr treason, murder, or felony, (or 
misdemeanor, 3 & 4 Viet. c. o4, s. 3) insanity at the time of cummitting 
the offence is,-^iven in evidence, and the, jury acquit, they must Ife 
required to find specidly whethqf snc)i y>ersou was insane at the 
time of the commission -of the offence, and whether he was acquitted 
on that account; and if they find in the affirmative, the court must 
order him to b® k6j)t in custody till his majesty’s pleasure bo known. 
And by the 39 $.40 Geo. 4, s. 2, if a person indicted for any of¬ 
fence appears insane, the court may, on his arraignment, order a jury 
to be impaneUed to try tlie sanity,^ lihd if they find him insane, may. 
orde»4.he finding to be 'tccordt^d, and the insane person to be kept iu' 
custody till his m'ojesty’s pleasure be known,* 

The latter section applitfti to misdemeanors as well as to felonies. 

• Littld's pase'y JRtm, $ By. 430. 

When a jury is. impanelled to try the sanity of. a prisoner imder 
this" section, the'counsel,' (or the prosecution begins and calls his 
witnesses to prove the sanity of the prisoner. Per Williams, J., 
Davids case, 3 (X $ Kt 328. * ' * 

Similar provisions in the case hf insane persons being indicted are 
mode*with regard to Iroland, by the 1 $ 2 Geo, 4, c. 33, ss. 16, 17. 

Where a,paxtyvm84udioted mr a misdemeanor in uttering seditious 
words, and upon his afiaignpient refused to plead, and showed symp¬ 
toms of insanity, and ofi kiqucst wa's forthwith taken under the above 
to try wheihor^lie was insane or not, it was held, Ist, that the 
jury might- torix thdr dwn judgpapnt of the present state of the de¬ 
fendants mind from hil-demeanor while the inquest was being taken, 
and ffiight thej’Cuponfii^ him "to be insane without any evidence being 
giv€ai as to.his)presefit |tatei' 2ndly" that upon the prisoner showing 
strong symptjoms of insi^ity jn court dming the taking of the inquest, 
it became unnecessary t© aw him whether he would cross-examine the 
witnesses inqu^, or .Vould offer any remarks on evidence, 

(?qo(fcVeo«e,‘7\4. ^ .^536, . , ' . 

A gran4 jury ought 4«>t to a bill on the ground of insanity, 
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bat if tbey bilieve that the acts done, if committed by a sane person, 
wonid have amounted to the oftenco charged, it is their duty to find 
the otiimvise the court cannot order the party to be detained in 
custody under the foregoing act. Hodgenh ease, 8 C, (§■ P. 196. 

Postponing the trialJ] No traverse is allowed in case of felony, but 
where the courts deem it ueceisgary for the purposes of justice, they 
will .postpone the trial untif the next assizes or sessions. And now 
misdemeanors are put on the same footing in this respect as felonies; 
the 14 & 15 Viot. o. 100, s. 27, enacting that *‘no person prosecuted 
shall be entitled to traverse or postpone the trial of any indictment 
fctund against him at any session of the peace, session of oyer and 
terminer, and general gaol delivery: provided always, that if the 
court, upon the application of the person so indioted or otherwise 
shall be of opinion that he ought to be allowed a further term, either 
to prepare for his defence or otherwise, such court may adjourn the 
trim* of such person to the next subseciuent session, upon such terms 
as to bail or otherwise as tt> such court shall seem n\pet, land may 
respite the recognizances of the prosecutor and witnesses accordingly, 
in which case the prosecutor and witnesses shall be bound to attend 
to prosecute and give evidence at such subsequent session withont 
entering into any fresh recognizance for that purpose.’' 

Instances have occurred in which a principnl witness has been of 
such tender years and so ignorant as not to understand the natu*e and 
obligation of an oath, that the judge has ordered the trial to be put 
off until the nej^ assizes, and directed the child in the^ mcantimo to 
be instructed in religion. Ante, p. 121. Also where it appears by 
affidavit tliat a ueeessary witness lor the-prisoner is ill, Hunter*s case, 
3 C. P- 691, or that a witness for the pn>'seeutiOn is ill (see^os^,) 
or unavoidably absent, or is kept put of the way by the contrivance 
or at the instigation of the prisoner, the court will postpone the trial. 

If it is moved on the part of the prosecution in a ease of felony, to 
put off the trial on the ground of the absence of a material witness, 
who has not made a deposition before'the committing magistrate, the 
judge will require an affidavit stating the points which the witness is 
expected to prove, in order to form a judgment whether the witness 
is a material one or not. Savage’s rase, 1 C\ ijl- AT. 75. An affidavit of 
a surgeon, that the witness is the mother of an imwcaned child afflicted 
with an inllammation of the lungs, who could neither be brought to 
tlje assip town nor separated from the mother without danger to life, 
is a sufficient ground on which to found a motion to postpone th j trial. 
J6. Where a prisoner’s counsel moved to postpone a trial for murder, 
on an affidavit which stated that one of the witn^ses for the prosecu¬ 
tion, who had been bound over to appear at the assizes, was ahstmt, and 
that on cross-examination this witness could ^ve material evidence 
for the prisonep, Cresswell, J., after consulting rattespn, J., held that 
this was a s^cient ground for post]^oning the trial, without showing 
that the prisoner had at all etdeavoured to procure the witness’s 
attendance, as the prisoner might reasonably expect,, from the witness 
having been bound over, that he wonid appear. Mamrthy’s case, 
Carr, <§• M. 625. In Palmer’s case, 6 C, ^ P. 662, the judges of the 
central criminal court postponed until the next session the presentment 
of a bill for a capital ofi'enoe to tbe grand jury, npon the affidavit of 
the attorney for the prosecution, that a witness vmose evidence was 
sworn to be material, was too ill to attend, and they refused to refer 
to the deposition of tiie witness to asoert^ whether he deposed to 
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material facts. ‘Where, in a case of murder committed in Newcastle- 
upon-Tyne, which had created great excitement, a newspaper pub- 
lish^jd in the town had spoken of the prisoner as the murderer, and 
several Journals down to the time of the assizes had published para¬ 
graphs, implying or tendiag to show his guilt, and it appeared that 
the jurors at such assizes were chosen from within a circle of fifteen 
miles round Newcastle, where such papers were chiefly cii’dulated, 
hut that at the summer assizes they would be taken from the more 
distant parts of the county of Northumberland (into which the indict¬ 
ment had been removed), Alderson and Parke, Bs., postponed the trial 
until the foEowing assizes. Alderson, B., however, said, “ 1 yield to 
the peculiar circumstances of the ease, washing it to be unclerstood 
that 1 am by no means disposed to encourage a precedent of this sort.” 
Bolam's cane^ Nmcca«ttc Sprhiy Aas. 1839, 3fS.; 2 Moo. ii- ]{. 192, 
Bee also JoUffe^s euse, 4 T. li. 285. And in Johnson’s cose, 2 V. K, 
354, the same learned judge refused to postpone tlie trial of a prisoner 
charged with murder, on the ground tliat an opportunity might bo 
thereby afFoj^cd of investigating the evidence and obaracters of 
certain witnesses who had not been examined before the committing 
magistrate, but who were to be called for the prosecution to prove 
previous attempts bj^ the prisoner on the life of the deceased. 

In no instance will a trisil be put off on account of the absence of 
witnesses to character. Jones’s eose, 8 2ios/, 34. 

Where the prisoner apjjEes to postpone the tried, he will be re¬ 
manded and detained in custody till tlie next assizes or sessions, or 
will be admitted to bail, but he is never re(|uired to pay the costs of 
the prosecutor. Jfunier’s ruse, 3 ('. «§• P. 591. AVnere tlie applica¬ 
tion is by the prosecutor, tlie court in its discretion will either detain 
the prisoner in custody, or admit him to bail, or discharge liirn on bis 
own recognizances. Ueardmorr’s ruse, ^ 0. ilr V. 407 ; Purish's case, 
id. 782; Osborne’s cuse, id, 799; see also Crowe’s case, 4 (’.SI' P. 251. 
A motion to put off a trial on an indictment for felony made on 
behalf of the prisoner, cannot bo entertained until after pjea pleaded. 
Bolatn’s case, 2 3Ion. Jl. 192. AVhere an application was made by 
the prisoner to postpone the trial after the jury had been charged 
with the indictment, and before any evidence had been given in tho 
case, Cresswell, .1., doubted whether this could be legally done, but 
after consulting Mr. J. h’oster’s work on the crown law, (see Wedder- 
hurne’s ease, Fost.^ Vr. L. 22^ his lordship said, the better opinion 
seemed to be that it might. The affidavit, however, produced by the 

S risoner was not considered sufficient to support the appEcation. 

Fitzgerald’s ease, 1 C. (Ji- K, 201. Previous to the spring assizes A. 
was committed to take his trial for shooting B. The trial was post¬ 
poned till the summer assizes, on the ground that B. (who shortly 
afterwards died) was too iU from his wounds to attend to give evi¬ 
dence. At the summer assizes a true biE was found against A. for the 
murder of Bi, and an application was made to put ol’ the trial until 
the following spring assizes, on* accemnt of the iEness of a material 
witness. WiEiams, J;, granted the application, and held that A. was 
not entitled to his disoharge under tlie seventh section of the habeas 
corpus act. Bowen’s ease, 9 C. ^ P. 509; see 8 C. ^ P, 558. 

_Pfca,] By the 7 & 8 Geo. 4, c. 28, s. 1, “ if any person not having 
privilege of peerage, being arraigned, upon any indictment for treason, 
felony, or piracy, shall plead thereto a plea of not guilty, he shall by 
such plea, without any further form, he deemed to have put himself 
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Tipon tTie country for trial, and the court shall in the usual manner 
order a jury for trial of such person accordingly.” A prisoner cannot 
plead a special plea in addition to the general issue, atruhan’s case, 
7 Cox, (\ C. 85. 

A plea of autrefois acquit may be pleaded ore tenus, liomnan's case, 
6 C. ^ P. 887 ; Chmnpuei/s case, 2 Moo. P. 26 ; 2 Zew. C. C. 52; 
Cooffan's case, 1 Leach, 448. Where by reason of some defect in the 
record a prisoner has not been lawfully liable to suffer judgment for 
the offence charged, he has not been in jeopardy for the sjime so as to 
entitle him to plead the former proceeding in bar to a subsequent 
indictment. JJrurfs case, 18 X. J. M. C. 189. See also iSmaimak 
Oreen's case, Weekhj Pep. 1856, p. 56. Where the prisoners had 
been acquitted of murder and were subsequently indicted for an assault, 
to which they pleaded autrefois acquit, it was left to the jury that 
they should find the piisoners guilty if they were satisfied that there 
had been an independent assault which did not in any way conduce 
to tho death of the deceased. The jury found the prisoners guilty, 
and the conviction was upheld' hy a majority of the judges. Bird's 
case, 2 I)e». ('. C. 94, S. C. 20 X. X 3f. C. 70. Sec also Henderson's 
case, C. iS‘ JX 828 ; Walker's case, 2 M. ^ Bob. 446 ; and (Jisson's 
case, 2 C. <S* K. 781. If the record of the previous acquittal is not 
made up, tlie court will postpone the trial to enable the prisoner to 
'’‘-apply for a mandamus to make up the record; Bowman's case, supra; 
which mandamus tho Q.. B. will grant, although it be the record of. a 
sessions improperly held, for tlie prisoner has a right to have the 
record of tho process ctirrectly made up, to make what use of it he can. 
B. y. Just, of Middlesex, 5 B, if Ad. 1113, Where a person pleaded a 
plea* of autrefois coiivict, the court would not reject it on the ground 
of informality, but assigned counsel to put it into a formal shape, and 
postponi'd the trial to give time for its preparation. Cluimherlain's 
case. 0 C, <S* V. 98. ^ 

With respect to the pleas of autrefois acquit and autrefois con¬ 
vict, it is now provided by the 14 & 15 Yict. c. 1(10, s. 28, that 
“ in any plea of autrefois "eunriet or autrefois acquit it shall be suf¬ 
ficient for any defendant to state that he has been lawfully con¬ 
victed or acquitted, as the case may be, of the said offence charged in 
the indictment,” And by the 14 & 16 Viet. c. 99, s. 13, it is enacted 
“ that whenever, in any proceeding whatever, it may be necessary to 
prove the trial and conviction, or acquittal, of any person charged 
with any indictable offence, it shall not be necessary to 2 )roduce the 
record of the conviction or acquittal of any such person, or a copy 
thereof, but it shall be sufficient that it be certified, or purport to be 
certified under the hand of the clerk of the court or other officer having 
the custody of the records of the court where such conviction or 
acquittal took place, or hythe deputy of such clerk or other officer, 
that the paper produced is a copy of the record of the indictment, 
trial, conviction, and judgment, or acquittal, as the case may be, 
omitting the formal parts thereof.” 

Joinder of distinct offences in the indicdment—puUing the prosecutor 
to his election.'] Even before the passing of the 14 & 15 Viet. c. 100, 
there was no objection in point of law to the insertion in separate 
counts of the same indictment of distinct felonies of the same degree 
committed by the same offender; 2 JInte, 173; 1 Leach, 1103; nor was 
it a ground for demurrer or arrest of judgment; Id.\ \ Chit. C. X. 
253; 3 r. Ji. 98; MinU^s case, 2 Moo. B. 524; O’ Connell v. Beg. 

mm A 
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11 C. ^ F. 156; nor is it any ground for arrest of judgment, after a 
prisoner has been convicted of felony, that the indictment contains a 
0 £)unt for a misdemeanour. Ferguson's ease, 1 Dear. C. V. R. 427; 
S. C. 24 X. X M. C. 61. In practice, where a prisoner was charged 
with several felonies in one indictment, and the party had jdeaaod 
or the jury -were charg<fd, the court in its discretion would (pnish the 
indictment; or if not found out till after the jury W'cre charged, 
would compel the prosecutor to elect on which charge he would pro¬ 
ceed. Young's case, 3 T. It. 106 ; 2 Bast, F. C. 515; 2 Camph. 131; 
3 Camph. 1^5; 2 M. 4^- H. 639. Kow% as respects “cases of larceny, 
the 14 & 15 Viet. c. 100, s. 10, expressly enacts that it shall be lawful 
to insert several counts in the same indictment against the same 
person for any number of distinct acts of stealing not exceeding three 
which may have been committed by him against the same person wdthin 
the space of six calendar months from the first to the last of such acts, 
and to proc.ecd thereon for all or any of them.” And by s. 16, “ if 
upon tlie trial of any indictment for larceny, it shall appear that tlie 
property alleged in such indictment to have been stolen at one time, 
was taken at different times, the ])rosecutor shall not bv reason thereof 
be required to elect upon which taking he will proceed, unless it shall 
appear that there were more than three takings, or tbat more tliau 
the space of six calendar months elapsed between the first and the 
last of such takings; and in either of such last-mentioned cases the 
prosecutor shall be required to elect to proceed for such number of 
takings, not exceeding three, as appear to have taken place within 
the period of* six calendar months from the first to the last of such 
takings.” 

As respects embezzlement, by a former statute, the 7 & 8 Geo. 4, 
c. 29, s. 8, there is provision similar to the 14 & 15 Viet. c. 100, s. 6. 

With respect to joining a count for stealing along with a count 
for receiving in the sam# indictment, the practice of doing so was 
condemned by the judges in Galloway's case, 1 3Ioo. C. C. 234. But 
now it is enacted, by the 11 & 12 Viet. c. 46, s. 3, that “ in every 
indictment for feloniously stealing property, it shall be lawful to add 
a count for feloniously receiving the same property hpowing it to have 
been stolen,” and nice versd: “and where any such indictment shall 
have been preferred and fotind against any person, the prosecutor 
shall not be put4:o his election, but it shall be lawful for the jtiry 
who shall try the same to find a verdict of guilty, either of stealing 
the property or of receiving it knowing it to have been stolen; and if 
such indictment shall have been preferred and found against two or, 
more persons, it shall bo lawful tor the jriry who shall try the same 
to find all or any of the said persons guilty either of stealing the 
property or of receiving it knowing it to have been stolen, or to find 
one or more of the said persons guilty of stealing the property, andi 
the other or others of them guilty of receiving it knowing it to have 
been stolen.”. 

With respect to offences not protided for by the above enactments:— 
where the prisoners were chared, in one count with robbing, and in 
a second with an assault with intent to rob, Park, J., seemed to think 
that the two counts ought not to be joined in the same indictment, 
and called upon the pioiseeutor to elect on which he would go to the 
juiy., Gough's case,'! Moo. 4f J2. 71. Where however the defendant 
was indicted under the 7 Wm. 4, and 1 Viet. c. 66, ss. 2, 4, in several 
counts for stabbing with intent to murder, with intent to maim and 
disable, and with intent to do some grievous bodily harm, it was held, 
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tliat the prosecutor was not bound to elect on which count he would 
proceed, notwithstanding the judgment is different, being in the first 
count ca}>ilrti, and in the otlier transportation. Stratujf's case, 8 
C. ^ P. 172. See also Jones's case, 2 Moo, C. C. 94; S C. P. 
116, VN'^here an indictment for arson contained live counts, each of 
which cliarged the firing of a house of a different party, and it was 
opened that the five houses were in a row, and that one fire burnt 
them all; Erskine, J., refused, upon this opening, to jmt the pro¬ 
secutor to his election, as it was all one transaction. Trueman's case, 
8 C. cV 1\ Til 

Counts for distinct misdemeanors may be included in the same 
indictment, provided the judgment be the same for each offence. 
Touuy's case, 8 T. Ji. 98, 106 ; 2ou'le]j) case, 2 Marsh. 460 ; Johnson's 
case, il M. 1^- S. 589; Jones's case, 2 Catnpb. 180. WherOf however, 
two defendants "were indicted for a conspiracy and also for a Ubel, 
and at the close of the case for the prosecution there was evidence 
again.st both as to the conspiracy, but no evidence against one as to 
the libel; Coleridge, J., put the prosecutor to his eleejiion, on which 
charge he would proceed, before tlie counsel for the defendants entered 
upon their defence. Murphy's case, 8 C. tV P. 297. A prosecutor 
cannot maintain two indictments for misdemeanor for the same trans¬ 
action, and he must elect to proceed with the one and abandon the 
other. Jiri/ton's case, I .Ifoo. g* P. 297. 

The application for a prisoner to elect is an application to the dis¬ 
cretion of the court founded on the supposition that the case extends 
to more than one (diarge, and may therefore be likely to embarrass the 
prisoner in Ins defence. Trueman's case, 8 C. P, 121; llinley's 
case, 2 Moo. iS‘ P. <724. It is not usual to put tlie prosecutor to his 
election iminodiutely upon the case being opened. Wrigglcuobrth's 
case, cor. Alderson, J., Hindmnrch's Sapjil. to Deacon's (j. L. 1583. 
And snnhle, that ihe reason for putting a prosecutor to his election, 
being that the prisemor may not have his attention divided between 
two charges, the election ought to be made not merely before the case 
goes to the jury, as it is sometimes laid down, hut before the prisoner 
is called on fur his defence at the latest. Id. 

Quashing indictments.'] Where an indictment is so defective that 
in case of conviction no judgment could he given, the court will in 
general quash it. Thus an indictment for perjurv'found at sessions 
has been (juashed because the sessiims have no jurisdiction of per¬ 
jury. Jimnion's case, 2‘Str. 1088. See Hewitt's ease, JK. ^ R. 168 ; 
Itiyhy's case, 8 C. P. 110. So indictments, have been quashed 
because the facts stated in them did not amount to an offence punish¬ 
able by law. liurket's case, Andr. 230; Sermon's case, 1 Burr, 516, 
543; Philpott's case, 1 C. K. 112. Where the application is on 
the part of the defendant, the courts have almost uniformly refused to 
quash an indictment when it was preferred for some great crime, 
such as treason or felony; Com. Dig. Indictment (H.); and see John¬ 
son'.s case, 1 Tf'ils. 325; forgery, perjury, or subornation of perjury; 
Belton's ease, 1 Salk, 372; 1 Sid. 54; 1 'Pent. 370; Thomas's case, 
6 D. B. 621. They have also refused to quash indictments for 
cheating ; OrhelPs case, I Mod. 42; for selling flour by false weights; 
Crooke's case, 3 Burr. 1841; and for other minor offences. If the appli¬ 
cation is made on behalf of the defendant, the court will not grant it, 
unless the defect is very clear and obyious, but will leave him to 
demur. 1 Chittg, C, L. 299. 



222 


Practice. 


• But if the application is on the part of the prosecution, the court 
'will ouash the indictment in all cases where it appears to bo so defeo- 
tiye toat the defendant cannot be conmdod on it, and where the pro- 
sScution appears to be bond fide, and not instituted from malicious 
motives or for purposes of oppression. Whore the prosecution is by 
the attorney-general, an application to quash the indictment is never 
made, because he mav enter a nolle prosequi, which will have tho 
same effect. Stratton^s ruse, \ Doug. 239, 240. See also Buniby's 
case, 5 Q. Ji. 318. 

The application to quash must be madq to the court in which the 
bill is found, except in cases of indictments’ at session's, and in other 
inferior courts, in which cases tho application is made to the court of 
Queen’s Bench, the record beijig previously removed there by certio^ 
rari. But itihas been itcently held that a court of quarter sessions 
has itself authority to quash an indictment found there before pleaded; 
and that the court of Queen’s Bench would not inquire on eertiorari 
Avhether the indictment was properly quashed, but that the proper 
way of raising such a question was by writ of error. Wilson's ease, 
6 Q. Ji. 620. 

The application, if made on the part of the defendant, must be before 
plea pleaded. Post. 231 ; lloohrood's ease, JI., <iK4 ; 4 Sf. Trials. 
Where the indictment had, upon the application of the defendant, been 
removed into tho court of King’s Bench, hy eertiorari, thi' court 
refused to entertain a motion by the defendant to quash the indict¬ 
ment after a forfeiture of his recognizance, by not having carried Urn 
record down to trial. Anon, 1 <SV//A*. 380. And now by the 14 & 
Id Viet. c. 100, s. 2.>, “ every objection to any indictment for any 
formal defect apparent on the face thereof, shall be taken by demurrer 
or motion to quash such indictment before the jury shall be sworn, 
and not afterwards; and every court before wdiieii any such objection 
shall be taken for any hirmal delect ma}', if it be thought necessary, 
cause the indictment to be forthwith amended in such particular by 
some oflicer of the court or other person, and thereupon the trial sball 
proceed as if no such defect bad appeared.” It is no ground for an 
application to quash an indictment that another indictment lias been 
prepared for the same alleged oll'ence. Hloekley's ease, 3 Q. H. 238. 

But if the application be on the part of the prosecution, it seems it 
may be made at anytime before the defendant has been actually tried 
upon the indiettnent. Webb's case, 3 Burr. 1468. Before an appli¬ 
cation of this kind on the part of the prosecution is granted, a now 
bill for the same offence must have been preferred against the defend¬ 
ant, and found. Wynn's ease, 2 Bast, 226. And when the court 
orders the former indictment to be quashed, it is usually upon terms, 
namely, that the prosecutor shall pay to the defendant such costs as 
he may have incurred by reason of such former indictment; Webb's 
case, 3 Burr. 1469; that the second indictment shall stand in tho 
same plight and condition to all intents and purposes that the first 
would have done if it had not been quashed; Oten's case, 3 B. Aid. 
373; Webb's case, 3 Burr. 1468; 1 W.,Bl. 460 ; and (particularly 
where there has been any vexations delay on the part of the prosecu¬ 
tion, 3 Burr. 1408,) that the name of the prosecutor he disclosed. 
Glen's case, supra. A. was indicted for ptrjurj' at the spring assizes 

1843, and entered into recognizances to try at the summer assizes 

1844. It being diaoovered that the indictment was defective, another 
indictment was prepare^ at^d found at the latter assizes, on wliich the 
proeeoutor*mshed the defendant to be tried. Wightman, J., held 
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that the defendant was entitled to have the first indictment disposed" 
of' htdore he could be tried on the second, but quashed the first indict¬ 
ment ujK>a the terras of the proseoutor paying the defendant his costs 
of tlie traverse and recognizances, and the defendant proceeded to 
trial on the second indictment without traversing. Dunn's case. 

1 C. K. 730. 

Particulars of the offence.'^ Where an indictment for a nuisance 
contained twelve counts, describing the nuisance in different ways, and 
ciuirging it to Ijave been committed in different parishes and counties 
within the jurisdiction of the central erirainal court; the court of (i.B., 
on rending the indictment only (which had been removed by certiorari) 
and without affidavit ordered the prosecutor to give the defendaJit 
a note of the several acts of nuisance which he intended to prove. 
Curwood's cffse, 3 A. tV PL 81 o. 

With respect to particulars of the offence in cases of barratry, con¬ 
spiracy, and embezzlement, see those titles; also llitjhirat/s. 

Opeuiuff the case—courersatious and confessions.'] Where there is 
counsel for a prisoner in a ease of felony, the counsel for the prosecu¬ 
tion ought always to open the ease, (fascoine's case, 7 (i P. 772. 
But he need not open it if the prisoner has no counsel, .Tacksnn's case, 
Id. 773, unless there is some peculiarity in the circumstances. Per 
Parke, If., Howler's ease. Id. Where there is no counsel for the 
prosecution there can be no opening, as the prosecutor himself is never 
alloAved jiersoually to address the jury. Hriet ’s ease, 2 If. iy Aid, 606. 
Where tlio counsel for the prosecution was ])roceoding to state the 
details of a ( (raversation wliieh one of tlie witnesses had had with the 
prisoner, upon an objection bciTig taken, the court said that in strict¬ 
ness he had a riglit to pursue that course ; Deerimfs case, 5 C. ^ P. 
165 ; 7 i-S’ i*. 773; and the same rule was laid down in Sivatkin's 
case, 4 (' P. 548 ; but the judges ii that case stated, that the cor¬ 
rect practice was only to state the general efiect of tlie conversation. 

6 C. P. 166 (a). Jn a later ease, however, Parke, B., after con¬ 
sulting Alderson, B., rqled that with regard to conversations, tlie fair 
course to the prisoner was to state what it was intended to prove. 
OrrclPs ease, Lane. fSpr. Ass. 1835 ; 1 IIoo. P. 467 ; HarteVs 
case, 7 (7, (S’ P. 773 ; Doris's case. Id. 785, The rulp is ditferent with 
respect to confessions, which, it has frequently l^^on held, ought not 
to he opened, as they may turn out to have been made under circum¬ 
stances rendering them inadmissible in evidence. Per Bosanqxic: and 
Patieson, JJ., Hwatkin's case, 4 U. (^‘ P. 648; JlarteVs case, supra 
(«). Per Parke, JJ., Davis's case, supra. 

Prisoners' counsel nci.] Formerly prisoners charged with felony 
were not allowed to make their defence by oonuscl, but now the 6 & 

7 Wro* 4, c. 114, (U. K.,) after reciting that “it is just and reason¬ 
able that persons accused of offences against the law should be enabled 
to make their full answer and defence to all that is alleged against 
them,’* enacts that “ all persons tried lor felony shall be admitted, 
after the close of the case for the prosecution, to make full answer 
and defence thereto by counsel learned in the law, or by attorney in 
courts, where attorneys practise as counsel.” 

And by s. 2, “ in all oases of summary oonvietion, persons accused 
shall be admitted to make their full answer and defence, and to have 
all witnesses examined and cross-examined by counsel or attorney,” 
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^ "Where the counsel for several prisoners cannot agree as to the order 
in which they are to address the jury, tlie court will call upon them, 
not in the or^erof their seniority, but in tlic order in which the names 
df the prisoners stand in the iudiutment. But where the counsel for 
one prisoner has witnesses to facts to examine, the counsel for another 
cannot be allowed to postpone his address to tlic jury until after those 
witnesses have been examined, liarher's ense, If. A'' K. 4:i4. 

A prisoner’s counsel, iji addre.ssing the jury, will not be allowed to 
state any thing which he is not in a situation to prove, or which is 
not already in proof; neither-will he be allowed to relate the prisoner’s 
story ; “ for, if he employs counstd, ho must submit to the rules which 
have been f.stablishod ■with resju-'ct to the conducting of cases by 
counsel.” iVr Colerithjc, ,7"., liiard's aisr, « f. Ci’ J*. J42. And alter 
his counsel has addressed the jury, the prisoner will not be j>ermitted 
to make any etatemeut to tliem. liom Jut's rase, /</. HI. But where 
a prisoner liad in the absence of Ms counsel pleadiid to an indictment, 
Patteson, J., on the application of the counsel, allowed the prisoner 
to demur Iw'fyre the evidence was gone into. Purchase's case, (4* 
M. on. Where, in a case of shooting w’itli intent to do grievous 
bodily ham, there was no one present at the committing of the offence 
but the profecutor and the prisoner, Alderson, B., allowed the latter, 
under these peculiar circumstances, to make his own statement before 
his counsel addressed the jury. Ufaliuys' case, 8 f. iV P. 'J42. And 
the same course was pemitted by Gurney, B., in another case, but 
w'ith an observation that it ought not to bo drawn into a precedent. 
Walkliug's case, Id. 243. “ The general rule certainly ought to be 

that a prisoner defended by counsel should be entirely in the hands 
of his counsel, and that rule shoulfl not be infringed on, except in 
very special cases indeed.” Per Patteson, J,, Itider's case, 8 C. 

P, 539. See also Itcq. v. Dyer, 1 Cox, C. C. 113. Where several 
defendants charged in an indictment with ditferent illegal acts 
severed in their defence, ana •having been convicted and sent(.'nced , 
to difierent pnni.shraeiit8, brought separate acts of error, they 
were held to be entitled to appear by separate eounso!, and that 
such counsel were severallj’entitled to reply. O'Connell.! case, 11 
Cl. St F. 155. 

Rules of practice on the prisoners' counsel act — cross-examinatwnof 
witnesses on their d^jositions — prosecutor's riyht to reply.'] Tlie third 
and fourth clauses of the foregoing act, entitling prisoners to copies of 
the depositions, or to inspect them at the trial, have already been 
given, ante, p. 73. 

At a meeting of twelve of the judges for the purpose of choosing 
the spring circuits of 1837, (Liltlodale, J., Bosamjuet, J., and Cole¬ 
ridge, J., being absent through indisposition) the following rules of 
practice, with reference to the above statute, were laid down. 

1. That where a witness for the crown has made a deposition before 

a magistrate, he cannot, upon his cross-examination by the prisoner’s 
counsel, be asked whether be did or did not in his dejmition make 
such or such a statement until the deposition itself has been read, in 
order to manifest whether such statement is or is not contained 
therein, and that such deposition must bo read as part of the evidence 
of the cross-examining counsel, * 

2. That after such deposition has been read, the prisoner’s oonnsel 

S roceed in his cross-examination of the witness as to any sup- 
contradiction or variance between the testimony of the witness 
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in court and his funner deposition; after which the counsel for the' 
prosecution may re-examine, and after the prisoner’s counsel has 
addressed the jury, will be entitled to the reply. And in case t|}e 
counsel for the prisoner comments upon any supposed variances or 
contradiction without having read the deposition, the court may direct 
it to be read, and the c^^unsel for the prosecution will be entitled to 
reply upon it. 

3. That the witness cannot in cross-examination be compelled to 
answer whether he did or did not make such or such a statement 
before the magistrate until after his deposition has been read, and it 
appears tliat it cuittains no mention of such a statement. In that 
event the counsel for the prisouer may proceed with his cross-exami¬ 
nation ; and if the witness admits such statements to have been 
made, he may comment upon such omission or upon the eiiect of it 
upon the other part of his testimony; or if the witness denies that 
be made such statement the couifsel for the prisoner may then, if 
such statement be material to the matter in issue, call witnesses to 
prove that he made such statement. But in either evej^t the reading 
of the de[>usitiun is the prisoner’s evidence, and the coimscl for the 
prosecution will be entitled hi reply. 

If the only evidence culled on the part of the prisoner is evidence 
to character, although the counsel for the prosecution is entitled 
to the reply, it will be a matter for his discretion whether he will 
use it or nut: cases may occur in wliioh it may be lit and proper 
so to do. 

In cases of public prosecutions for felony, instituted by the crown, 
the law uiHeers of the crown, aud those who represent them, are in 
strictness entitled to the reply, although no evidence is produced on 
the jiart of the prisoner. 

The foregoing resolutions of the judges as to cross-examining 
from the depositions are binding upon the prisoners’ counsel; but, it 
seems that the judge may, if he think lit, notwithstanding those reso¬ 
lutions, himself question a witness as to any discrepancy between his 
deposition and his evidence at the trial. Edward's casi\ 8 C. P. 26. 

In cross-examining a witness fur the prosecution, it is not allow¬ 
able for the counsel fur the prisouer to put the witness’s deposition 
into his hand, in order that ho may read it; aud then to ask him 
whether, having read it, he still perseveres in the statement which 
he has made on the trial. The proper course is to read the deposi¬ 
tion to him at the time, and then to cross-examine upon it. Ford's 
case, 2 Den, C. C. M. 245, S. C. 20 L. J. M. V. 171. But after the 
witnesses have been examined before the magistrate, any statement 
subsequently made by a witness, even thougb it appear upon the 
depositions, maj^ be cross-examined upon without putting in the 
depositions. Thus, w'here the depositions had been taken, but the 
magistrate’s olerk, in drawing them up, put certain questions * j the 
witnesses, aud inserted the answers iu tiie depositions, and the deposi¬ 
tions were subsequently readr over to the prisoner in the presence of 
the magistrate, and full opportunity was given to the prisoner to 
cross-examine the witnesses before they signed their depositions; it 
was held, that a witness could be asked by the prisoner’s counsel as * 
to statements made to the magistrate’s clerk without putting in the 
depositions. Smith's case, 19 L. J. M. C. 103, S. C. 1 Den, C. C, 
JR. 536. 

Where a witness admitted that, when ^fore the magistrate he 
was cross-examined by the prisoner’s solicitor, the prisoner’s counsel 

L 3 
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was allowed to question him as to tlie answers he gave, on its 
appearing to the judge that no cross-examination was returiujd by the 
Dpagistrate. JRdward’s rase, ante, p. 225. But in a more recent case, 
Erskine, Jsaid, he was clearly of opinion, that in order to prove that 
a witness did not state a particular fact before the magistrate, the de¬ 
position itself must be put in to show what he did state, and that a 
witness cannot be questioned as to what he did or did not state before 
the magistrate, w’ithout first allowing him to read, or having rend over 
to him his deposition. Taylor's rase, 8 C. (S’ P. 720. Eric, .1., on the 
cross-examination of a witness for the prosecution, allowed him to 
be asked whether he did not make a certain statement whilst under 
cross-examination before the magistrates, although the dci>ositions 
contained no note of such cross-examination. Curtis's case, 2 C. 
Hi- K. 763. Where it appeared that after the minutes of evidence 
had been taken, and whilst the dei>ositions were being Avritten out 
from the minutes by the clerk, questions were put, not in the pre¬ 
sence of the magistrates, by the clerk so employed, to the prisoner for 
the purpose of rendering the depositions more complete, it was held 
that the prisoner- might ask as to tht)se questions without putting 
in the depositions, although it appeared that the answx-rs to the 
questions Wire inserted in the dei>ositions, and had been alterwards 
m the presence of the prisoner, and before the magistrates, road over 
to the prisoner and had been signed by him. Christopher's case, 
I Den. C. C. M. oHG, H. C. 19 L. J. M. C. 193. 

The usual practice, on asking a witness for the i>rosccntion whether 
he has not made a certain flatement, has been to re(iuire the counsel 
for the prisoner to excejit from the question any statement made by 
the witness when before the committing magistrates ; but in 
Harris's case, Liv. Sum. Ass. 1815, JUS., Itolfe, Baron, held it 
to be unnecessary to make such an exception, as it only 
tended to confuse the witness, and no use could be made of any 
variance between what was stated by the witness at the trial and 
what he had sworn to in his deposition, without putting the latter 
into his hands. 

Where four prisoners were jointly indicted, two for stealing a 
sheep, and two for receiving separate parts of the sheep so stolen, and 
the counsel for the receivers put in the dtpositions to contradict the 
case against them, by showing a variation between the testimony of 
the principal witness and his deposition, but no evidence was given on 
behalf of the other prisoners; Parke, B., after conferring with Coltman, 
J., stated that the reply must be confined alt<^ether to the case of 
the receivers. His lordsluip added, that he did not wish tu lay 
down a general rule, that in no case where several were indicted 
together, would witnesses called by one, entitle the, prosecutor to 
reply against all, but in the case before him the oltences were 
distinct, as the receivers might have been indicted separately from 
the principals. Hayes' ease, 2 Moo. It. 155. Three prisoners 
were indicted for murder, and witnesses were called for the defence 
of one only; Talfourd, J., held that the counsel for the prosecution 
was entitled to reply generally on the case, and was not to be 
limited in his reply to the case as against the prisoner for whom the 
witnesses were c^led, although the^avidence adduced for the one 
prisoner-did not afieot the case as ft respected the other two pri¬ 
soners. Blackhurn's case, 3 C. ^ jBT. 330. 

A. and B., the drivers of rival omnibuses, were indicted for the 
manslaughter of C., caused by their negligence in driving. After 
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tho case for the prosecution had closed, and A.’s counsel had 
addressed the jury, witnesses were called on behalf of 11., for the 
purpose of throwing all the blame on A.; held that the counsel for A> 
was entitled to cross-examine li.’s witnesses, and again to address the 
jurv. WvoePs case, 6 Cox, V. C. 224. Ace. JiardetCs case, 24 L. 
J. ‘3/. C, (13. 

Where there were cross indictments for assault to be tried as tra¬ 
verses at the assizes, and the same transaction was the subject- 
matttir of both indictments, Gurney, B., directed the jury to be 
sworn on both traverses, and the counsel for the prosecution of tho 
indictment first entered to open his case and call his witnesses, and 
then the counsel on the other side to open his case and call his 
witnesses, neither side to have a reply. Wankhfnh case, 8 C. Hf 
P. 200. 

The counsel for tho crown, where the crown is the defendant in 
a writ of error, is not necessarily* entitled to the reply, though the 
crown is tho real litigant party. O'Connell v. Iie(/. 11 C. .Sr F. 155. 
Where it was stated by the counsel for tho proseeutien by the post- 
office for a felony, that he appeared as the representative of the 
attorney-general, it was held he was entitled to reply, although 
the prisoner had not called witnesses. Ann Gardner's case, 1 C. 
4- A . 628. 

Discharge of Jary,"] If a juryman be taken ill so as to he inca¬ 
pable of attending tlirough the trial, the jury may be discharged 
and the prisoner tried de norn, or another juryman m^ be added to 
the eleven; but in that case the prisoner should be offered his chal¬ 
lenges over again, as to the eleven, and the eleven should bo sworn 
de noro. Fdivard’s case, Iluss. Jig, 224; 4 Taunt. 309; 2 Leach, 
621, {«.); Itcg. v. Ashe, 1 Cox, C, C, 150. So if during the trial the 
prisoner be taken so ill that he is incapable of remaining at the bar, 
the judge may discharge the jury, and, on the prisoner’s recovery, 
another jury may be returned; and tlie proceedings commenced ae 
noro. The court, on a trial lor a misdemeanor, doubted whether in 
such a case the consent of counsel was sufficient to justify the pro¬ 
ceeding with the trial in the absence of the defendant. Streek's 
case, coram Park, J., 2 C, P. 413. 

When the evidence on both sides is closed, or after any evidence 
has been given, the jury cannot be discharged unless in case of 
evident necessity, (as in the cases above mentioned), till they have 
given in their verdict, but ai-e to consider of it and deliver it in open 
court. But the judges may adjourn while the jury are withdrawn to 
confer, and may return to receive the verdict in open court. 4 PI. 
Com, 360. And when a criminal trial runs to such length that it 
cannot bo concluded in one day, the court, by its own authority, 
may adjourn till next morning. But the jury must be kept 
together, (at least in a capital case,) that they may have no communi¬ 
cation but with each other. 6 T. 11. 527; Stephen's Summary, 313. 
It is a general rul% that upon a criminal trial there can be no sepa¬ 
ration of the jury after the evidence is entered upon, and before 
verdict is given. Langhorn's case, 7 How. St. £r. 497; Hardy's 
case, 24 Id. 414. In the latter case, on the first night of the trial, 
beds were provided tor the jniy^, at tho Old Bailey, and the court 
adjourned till the next moniing. On the second night, with the 
consent of the counsel on both sides, the court permitted the jury to 
pass the night at a tavern, whither they were conducted by the 



228 


‘PfwSjce. 


Tmder*sheriffs and four ofBce^ sworn to keep the jurv. M, 572. See 
a decision on a writ of error of tite court of (iueen’s fienoh in Ireland, 
as to a judge, in a capital case, in tlie absence of any fatality or 
evident necessity, having no discretionary power to discharge a 
jury who cannot agree on the verdict. Conway 4” Lynch v. Rey. 
1 Cox, C. C. 210. 

It is not a sufficient ground for discharging a jury, that a material 
witness for the crown is not acquainted with the natui'e of an oath, 
though this is discovered before any evidence is given. Watfe's case, 
1 Moody, C, C. BG, oh/c, p, 125. So where during the trial of a 
felony, it was discovered tliat the prisoner had a relation on the 
jurj', Krskuio, J., after consulting Tindal, C. J., held that he had no 
j)ower to discharge the jury, but that the trial must proceed. 
IVardle's aisa, Carr, M. G47. If it should upjiear in the course of 
a trial that the prisoner is insane, the judge may order the jury to be 
discharged, that he may be tried afUr the recovery of his under¬ 
standing. 1 Hale, J*. C. 154; IB St. Tr. 411 ; Jims, il* lly. 491 (w). 
On a trial foi; manslaughter, it was discovered, after the swearing 
of the jurj', that the surgeon wlio had examined the body wa.s 
absent, and the prisoner prayed that the jury might be discharged ; 
they wore discharged accordingly, and the prisoner was tried the 
next day. Stake's ease, 6 C. tlv P. 151. In a case of larceny, 
after ail the witnesses had been examined, the stolen ju-operty 
not being immediately forthcoming, a messenger was sent for it, 
and in the interim tlie learned judge, Gurney, B., proceeded with 
the trial of another case before the same jury. IVenborn's case, 
6 Jur. 267. 

Former eonriciion.'] The 7 & 8 Geo. 4, c. 28, s. 11, (in Ireland the 
9 Geo. 4, c. 64, s. 20,) for the more exemplary punishment of offenders 
who commit felony after a previous conviction for felony, emu'ts “ that 
if any person shall be convicted of any felony, not. punishable with 
death, committed after a previous conviction for felony, such per.son 
shall, on such subsequent conviction, be liable, at the discretion of the 
court, to be transported beyond the seas for life, or for any term not 
less than seven years, or to be imprisoned for any term not exceeding 
four years, and, if a male, to be once, twice, or thrice publicly or 
privately wliippcd. (if tlie court shall so think fit), in addition to such 
imprisonment; and in an indictment for any sudi felony committed 
after a previous conviction of felony, it shall be sufficient to state that 
the offender was at a certain time and place oonvietud of felony, 
without otherwise describing the preiious felony: and a certificate 
containing the substance and effect only (omitting the formal part) of • 
the indictment and conviction for the previous felony, purporting to 
be signed by the clerk of the court, or other officer having the custody 
of the records of tho court where the offender was first convicted, or 
by the deputy of such clerk or officer (for which certificate a fee of 
SIX shillings and eight pence, and no more, shall be demanded or 
taken), shall, upon proof of the identity of the person of the offender, 
be sufficient evidence of the first conviction, without proof of the 
signature or official character of the person appearing to have signed 
the same,” * t 

No|f by the 14 & 16 Yict. c, 19, s. 9, it is enacted “that it shall 
not be lawful on the trial of any person for any subsequent offence, 
where a plea of not guilty shall have been entered on nis behalf, to 
charge the jury to inquire con«eniing any previous conviction until 
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they shall have inquired oonceming such subsequent offence, and 
shall have fuund such person guilty of the saine; and whenever in 
any indictment any previous conviction shall be stated, the reading 
of such statement shall bo deferred until after such finding as afote- 
said: provided that if upon the trial of any person for any such 
subsequent offenoo as aforesaid, suelfperson shall give evidence of his 
good character, it shall be lawful for the prosecutor, in answer 
thereto, to give evidence of the conviction of such person for the 
previous offi'iice or offouces before such verdict of guilty shall have 
been returned, and tlio jury shall inquire concerning such previous 
conviction or convictions at the sumo time that they inquire concerning 
such subsequent olieneu.” 

It has been held by Cresswell, J., tbat a certificate of a previous 
conviction under the 1 & H Geo. 4, c. 28, s. 11, must ^Jate tliat jiulg~ 
inent was given. Ackroyd'a rase, 1 C. K. 158. This, however, 
docs not seem to he retjuired by*the statute, and other judge.s have 
been in tlu; liabit of receiving certitiisates of a previous conviction 
without am' uien-nco to llie judgment. See liurgess v. Boctrfeur, 

7 M. ^ (J. 491, 498. 

Although th(' jury are no longer charged to inquire concerning such 
previous c«mvieliou until aft<'r the prisoner is convicted of tlic subse¬ 
quent felony, the latUT is still required to plead to the whole indict¬ 
ment., and as this generally takes place in the hearing of the jury, and 
immediately bef<»re tlu; trial, the intention of the last-mcnt.ion(;d act 
bj secure a fair and impartial inquiry as regards the subsequent felony, 
is liable to Iw defeated. 

It is sufUeieut to jirnvo that the prisoner is the person who under¬ 
went the seuteiiee mentioned in the certifieatt;—(e. g.) by the gaoler, 
who received him intx) Ids custody under such sentence, without 
producing any witness wKo was juesent at the former trial. Crofts^ 
ease, 9 C. A P. 219. 

The rcoord of conviction, however, must bo proved; neither the 
production of the calendar of the witnesses signed by the clerk of 
assize, and by him deUvered to the governor of the prison, nor the 
evidence of a pcrsiiu who heard sonteiuie passed, is sullicient. Per ^ 
Mauh, J., in lintmhm's ruse, 2 C. K. 3H0. 

In Shuttleicorth’s rase, 2 Den, C. C. R, 351, S. C. 21 L. J. M, C, 
3G, Lord t'umpheli, C. J., said, “ The statute 14 & 15 Viet. e. 19, 
s, 9, shows in what order the proceedings should "lake jdacc. Thc're 
is no doubt hut tliat the prisoner is to be arraigned upon the whole 
indictment, but to the jury is only to be read in the first instance that 
part which charges the new offence. After the jury have found their 
verdict, tlien tliat part of the indictment is to be submitted to them 
(without their being again sworn) which charges the previous convic¬ 
tion. That tlijs i.s the proper course has been determined, on full 
consideration, by the whido body of judges.” 

Any number of jirevious convictions may be alleged in the same 
indictment, and, if nccessaty, })roved against the prisoner. Clark's 
case, 1 Dears. C. C. Ji. 198, K C. 22 L. J. M. C. 135. 

If a prisoner’s counsel elicit, on cross-examination, from the wit¬ 
nesses for the prosecution, tliat the prisoner has borne a good character, 
a previous.conviction may be put in evidence against him, in like 
manner as if witnesses to his character had been called. Per Parke, 
P., Gadbury's case, 8 C. ^ P. 676. It is « giving evidence” within 
the proviso in the 14 & 15 Viet. c. 19, s. 9. Shrimptonh case, 2 Den, 
C. C\ M. 319, JS. a 21 L. J. M. C. 37. 
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TnaW] As a general rule, indictments for felonies and misdemeanors 
are tried within tlie jurisdiction in which the offence is ooniinittcd, or 
in which hy statute the venue must be laid (see mstt and 

beibre the court in which the indictment is preferred. But tlie judges 
of assize have authority, and ought to try indictments found at the 
q^uarter sessions, and transmitted to them for trial by the justices, 
although not removed by certiorari, IVctherilPs casCy Itufis, Jii/. 
381; 1 Leu-in, C. C, 208." And the court of Q. B, has jurisdiction to 
change the place of trial in felonies and misdemeanors, whenever it is 
neccs.sary, for the purpose of securing as far as possible a fair and 
impartial trial. Per Lord Denman, C. J., 5 li, Ad. 35-1. I'or this 
pur|X)se a certiorari must issue to remove the indictment into the 
court of Q. B., upon which at common law, after the general issue 
pleaded, there would be a trial at bar by a jury of the county 
in which the indictment was preferred. But a writ of nisi prius 
usually issues by the attorney-general’s consent, *2 Inst. 421, to 
the projKjr county in whi<di the indictment was found, unless the 
venire be award^ to a foreign county upon suggestion by order of 
the court. 

The writ of certiorari is demandable as of right hy the crown, J2, 
v. Eaton, 2 T. R. 89, and issues, as of course, where the attorucy- 
general or other officer of the crown ap[»lies for it, cither as prosecutor 
or as conducting the defence on behalf of the crown; Ib. R. v. Lcivin, 
4 Burr. 2458 ; and this even though the eertiorari is expressly taken 
away by statute ; tor unless named the crown is not bound by statute. 
By analogy to this rule the certiorari was Ibrmerly granted almost of 
course to private prosecutors, who were said to represent the crown, 
at whose suit ail indictments are instituted. But now, by the 5 & 6 
Wm. 4, c. 33, no writ of certiorari can issue from the court of (i. B. 
at the instance of anyprosecuior or other pefson (except the attorney- 
general) without motion first made in court, or to a judge at chaiu- 
Ws, and leave obtained, in the same manner as if the application 
were made by the defendant. It is now therefore in the discretion 
of the court to grant or refuse the certiorari at the prayer of either 
Ijparty, 2 Hawk. c. 27, s. 27; and in the exercise of this discretion,the 
"writ is seldom granted at the prayer of the defendant, where the 
offence is a grave one, as in jieijury, forgery, or any serious mis¬ 
demeanor, Id. s. 28, R. V. Pnsey, 3 btr. 717; murder, It. v. Mead, 
3 D, Sir R. 301, R.'‘\. Thomas, 4 M. ».V Sel. 442; unnatural crimes, 
R. V. Holden, 5 B. Ad. 447 ; and the like. !8o the court will not 
in general, except by the consent of the prosecutor, remove an in¬ 
dictment &om a court of competent jurisdiction, w'hcre any of the 
judges preside; see R. v. ll'drtnaoy, 2 Ad. ^ Eil. 435; R. v. 
Duchess of Kingston, Cowp. 283; and the more neeessity for a special 
j 0:^13 not alone a sufficient ground for granting the writ. R. v. Green, 
1 Wil, Wol. Hod. 35. The court will however remove an indict¬ 
ment where it is clear that difficult points of law may arise. It, v. 
Wartnaby, 2 Ad, ^ E, 435; R, v. Green, 1 Wil. Jiol. Hod, 35. 
And if it be clearly made out that there is a fair and reasonable pro¬ 
bability of partiality and prejudice in the jurisdiction witliiu which 
the indictment would o&crwise be tried, the eertiorari will bo 
granted. JK, v. Letdis, 2 Str, 704; v. Fowls, 2 Ld. Raym. 
1462; R. v. Waddmjton, 1 East, 107; R. v. Penpraze, B. iy Ad. 
575; 1 Nev. 4' 312; R. v. Hunt, 3 j&. ^ Aid. 444; R, y, 

Holden, 5 B. Ad. 347; 2 Neo. ^M. 167; R, v. Lever, 1 Wil^ Wol. 

Hud. 35. 1^ if the prosecutor or his attorney be sheriff or imder- 
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sheriff, R. v. Wehh, 2 Sir. 1068; JR. v, KnatchhuU^ 1 Salk, 150—^the 
•writ will be granted. It is said also, that if the prosecution originate 
in nmlice, i/w. Ccrtioran (A.), or if there has been vexatious 
delay, Jl. v. Moryan, 2 Str. 1049, Jt. v, Feryumn, Jivp, Temp, llafd. 
370, or unnecessary expense, the court will grant a certiorari. Cum, 
Diy, Certiorari (1).), 

liy the 60 Geo. 3, and 1 "Wm. 4, c. 4, s. 4, the certiorari may 
be applied for before the indictment is found for a misdemeanor; 
and so likewise in felony; for it removes any record that shall 
come within its description before its return. 2 Ilaiok. r, 27, a-. 23. 
Where there are several defendants, all should concur either on 
their own behalf or on behalf of the applioant. Jt, v. llnaty 2 Chit. 
Jlep. 130. • 

If the defendant remove an indictment by certiorari, he will, if 
convicted, be liable to costs to the prosjecutor or party grieved, 5 & 
6W. & M. e. 11, 8. 3, on the’counts on •w'hich ho is convicted. 
Itey. V. JJatnlon, 11 Ad. cV £. 143; 3 J\ i\-1). 44. See further 
1 Just, hy Chitty, 624 ; Archh. C. Jj. 68, lOf^i ed. 

AVhero A. and li. pl(;aded not guilty to air indictment for con¬ 
spiracy, and B. died between the venire and distringas, and A. was 
tried alone and found guilty, it was held not to be a mistiial. liey. 
V. Kenriek, o Q. Ji. 49. 

Tho judges’commission of gaol delivery applies only to untried 
prisoners in the gaol, and not to untried prisoners in houses of cor¬ 
rection. ArUit's eaee, 2 C. tSf AT. 596. 

A bUl of exceptions cannot be tendered by a prosecutor or 
a defendant in a cnminal case, whether it be for a felony or 
a misdemeanor; lor the statute of Westminster, 13 Edward 1, c. 3, 
is ooutined to civil causes. Alley no's case, 1 Jjears, C. C. It. 505, 
509, S. C. 

• 

Jurisdiction of courts of sessions of the peace.'] The jurisdiction of 
courts of general and quarter sessions has been greatly limited by tho 
5 6 Viet. c. 31, wduch enacts, that after tho passing of that act, 

neither the justices of the peace aotiug in and for any county, riding, 
division, or liberty, nor the recorder of any borough, shall at any 
session of tho peace, or at any adjournment thereof, try any person or 
persons, for any treason, murder, or capital felony, or for any felony 
which when committed l)y a person not previously convicted of felony 
is punishable by transportation beyond tho seas for life or for any of 
the following ofiences:—1, misprision of treason; 2, offences against 
the Gueen’s title, prerogative, person, or government, or against either 
house of narliamoiit; 3, otfonces subject to the penalties of prmmu- 
nire ; 4, blasphemy and offences against religion ; 6, administering 
and taking unlawful oaths ; 6, perjury and subornation of perjury; 

7, making or suborning any other person to make a false oeth, affir¬ 
mation, or declaration, pmuishable as perjury, or as a misdemeanor; 

8, forgery; 9, unlawfully aud maliciously setting fire to crops of 
com, grain, or pulse, or to any part of a wood, coppice, or plantation 
of trees, or to any heath, gorze, furze, or fern;. 10, bigamy and 
offences against tho laws relating to marriage; 11, abduction of 
women and girls ; 12, endeavouring to conceal the birth of a child; 
13, offences against any provision of the laws relating to bankrupts 
and insolvents; 14, composing, printing, or publishing blasphemous, 
sedilipus, or defamatory libels; 15, bribery; 16, unlawftd ooinbina- 
tions and conspiracies, except conspiracies or eombinatious to commit 



Practice. 


2S2 

%nj offence whicli such justices or recorder respectively have or has 
jurisdiction to try when committed by one person; 17, stealing or 
fraudulently taking, or injuring, or destroying records or documents 
belonging to any court of law or equity, or relating to any proceeding 
therein; 18, stealing or fraudulently destroying or concealing wills 
or testamentary papers or any document or .written instnimeut being 
or containing evidence of the title to any real estate or any interest 
in lands, tenements, or hereditaments. 

Where tlu! quarter sessions of a county occurred while the judge 
of assize was proceeding with the trial of prisoners in that county 
after the grand jury of assizes had been discharged, Coleridge, J., 
thought that the better course was for the quarter sessions not to 
proceed with the Irial of any prisoners, but to dispose of all their 
other business "and then to adjourn to a future day. 9 C. iJj' P, 71M). 
While the recorder of Newcastle-upon-Tyne was trying jirisoners at 
an adjourned session, held on the commission day of the as.sizes, 
Coltman, J., entei’ed the court, and proceeded to try, as well the 
remaining prisoners intended to be tried at such sessions, as also 
those which had been committed for the assizt^. Nvwc. 8pr. yiss. 
1840, 2IS. 

In Smith v. Retj. [in error), 18 />. J. M. V. 207, it was, liowcver, 
held that the jurisdiction of a recorder of a borough was not deter¬ 
mined or suspended by the arrival of the judges of assize in the same 
county, and that this would equally apj)ly to the jurisdiction of the 
quarter sessions for the county. 

Verdict.) If by mistake the jury deliver a wrong verdict, (as where 
it is delivered without the concurrence of all,) and it is recorded, and 
a few minutes elapse before they correct the mistake, the record of 
the verdict mav also be corrected. Parkins's ease, 1 3Ioodt/, C. C. 
46. In liotlden's ease, 1 J}ear. C.C. R. 229, .V. P. 2:5 X. J. J/. C. 7, 
one of the jury pronounced a verdict of “ Not Guilty,” which was 
entered by the clerk of the pcaice in his minute book, and the prisoner 
was discharged; other jurymen then interfered, and said tlieir 
verdict was “ guilty; ” w'hereupon the prisoner was brought back, 
and the jury being again asked fur their verdict, they nil said it W'as 
“guilty,” and that they had been unanimous; a verdict of guilty 
having been rucordqd, it was held by the court of criminal appeal that 
the verdict was properly amended, and that the conviction must 
stand. 

Ihe jimy have a right to find either a general or a special verdict. 
4 RL Cum. 6Gl; 1 Chitty, C. L. 6:57, 042 ; Mayor, i^c., of Devizes 
V. Clark, 3 A, ^ R. 506. And in a case of felony, althougii a judge 
may make the suggestion, he will not direct the jury to find special 
facts, and they may, if they think proper, return a general verdict, 
instead of finding special facts, with a view to raise a question of law. 
Per Lord Ahinger, C. R., Allday's case, H^C. 41* P. 136. Upon an 
indictment for stealing a watch, the jury returned the following 
verdict:—“We find ihe prisoner not guilty of stealing the watch, but 
guilty of keeping it, in the hope of reward, from the time he first 
had the watch.” Held by the cour|,of criminal appeal that this 
finding amounted to a verdict of “ not guilty.” York's case, 1 Den. 
a c7r. 335, S. C. 18 L. J. M. C. 38. 

Judgment.1 H ^ Wm. 4, o. 70, s. 9, (the# & 2 

Wm. 4, 0 , 31, 8. 4, Irish,).eniiots, “ that upon all trials for felonies 
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or misdemeanors, upon any record in the court of King’s Bench, 
judgment may be pronounced during the sittings or assizes by the 
judge before whom the verdict shall be taken, as well upon the 
jMjrson who shall have suffered judgment by default or eonfessiSn 
ui>on the same record, as upon those w'ho shall be tried and convicted, 
whether such persons be present or not in court, excepting only where 
the prosecution shall be by information tiled by leave of the court of 
King’s Bench, or suesh cases of informations filed by his majesty’s 
attorney-general, wherein the attorney-general shall pray that the 
judgment may bo j)o.stpoiu‘d; and the judgment so jjronounced hhall 
be indorsed upon the rectird of nisi prius, and afterw'ards entered 
upon the record in court, and shall he of the same force and effect as 
a judgment of the court, unless the court shall, W'ithin six days after 
the oommcncemeut of the ensuing term, grant a rule J;o show cause 
why a new trial should not be had, or tlie judgment amended ; and 
it shall be lawful for the judge before whom the trial shall be had, 
cither to issue an immediate order or warrant for committing the 
defendant in excoutioii, or to respite the execution o^tho judgment, 
upon such terms as luf shall think fit, until the sixth day of the 
ensuing term ; and in ease imprisonment shall be part of the sentence, 
to order the peridd of imprisonment to commence on the day on which 
the party shall he actually taken to and confined in prison.” 

It is not rioeessary in recording sentence to refer to the statute 
which gives the punishment. Murray y, Iteg. {in error), 7 Q. li. 700, 
S. a 14 L. J. (I B. :i67. 

Where judgment on a record of the Q. B. is pronounced at the 
assizes, under the above section, the court on motion under that 
clause, may, if they think tit, amend the judgment by ordering it to 
be arrested*. Beg. v. Suit, 4 Q. 11. 7(>S. A sentence of imprisonment 
passed at nisi ]>rius, under the above section, the defendant not being 
present, may declare that the imprisonment shall commence on the 
day on w'hich he shall he taken to and confined in prison. King v. 
Beg. 7 Q. B. 782, B. C. U L. J. M. V. 172. 

A general judgment for the crown on an indictment containing 
several counts, one of wdiioh is bad, and where the punishment is not 
fixed by law, cannot he supported. A good finding on a bad count, 
and a bad Mnding on a good count, stand on the same footing, both 
being nullities. And wliere a c«)unt in an indictment contains only 
one charge against several defendants, the jury cannot find any one 
of the defendants guilty of more than one charge. O'Connelly, 
Beg. 11 C. ]•'. 155. See also the same case as to the insufficiency 
of a general judgment against a defendant for “ his offences afore¬ 
said,’’ on an indictment in wdiich some of the counts are had, and 
where on some of the good counts there are had findings. 

In Oanqthelly. Beg. {in error), 11 Q. B. 799, B. C. 14 X. J. M, C. 
7t>, there were two counts in the indictment, one charging a r.cealing 
in the dwelling-house of L*., above the value of 51 .; the other for a 
simple larceny of monies of U. (not other monies.) The recoi;^ stated 
the verdict to bo guilty of “ the felony aforesaid,” and the sentonce 
ten years’ transportation. It was held that the verdict was had for 
uncertainty in not specifying the offence of which it found the 
prisoner guilty, for that the word “felony” was not nomen coUectivum, 
but pointed to one particular charge of felony; and that the judg¬ 
ment was erroneous, the court not being at liberty to apply it to thp 
first ooijint only. Where the judgment, entered on the record, was 
that for tho oifenoea charged in each and every count of the indict*? 
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ment, the defendant he imprisoned in the Queen’s prison for six 
months novr next ensuing, the Court of Exchequer chamber appeared 
to think that this was in form a sentence of one terra of six montiis’ 
imprisonment upon the whole indictment, and would, therefore, be 
erroneous if any count was bad. (?m/«ry t. {in vrror)^ 15 
Q.JS, 957, S. C. 19 L. J. Q. li. 307. Where upon an indictment 
containing several counts, the quartor sessions gave a general judg¬ 
ment of transportation for fourteen years, and a writ of error was 
brought, on the ground that some ot' the counts were bad; it was 
held that the fourteen years must bo taken to be the same fourteen 
years ujwn each count, and that under tlte 11 & 12 Viet. o. 78, s. 5, 
the Court of Error, if there w’ere one good count in the indictment, 
would be bound either to pronounce the judgment, which ought to 
have been pronounced in the court below, or to remit the record to 
the sessions, in order that tliat court should pronounce the proper 
judgment, llolhwny v. Jiey. 2 Ihn. T. C. li. 287, H. (’.17 Q. II. 
319. The 11 & 12 Viet. e. 78, s. 5, above referred to, enacts that, 
“ whenever any writ of error shall be brought upon any judgment on 
any indictment, &e., in any eriminttl case, and the Court of Error 
siiall reverse the judgment, it shall be competent for such ('ourt of 
Erior either to pronount^e the proper judgment, or to remit the record 
to the court below, in order that .such court may pronounce the proper 
judgment upon such indictment,” &c. 

An offender, upon wlioiu sentence of death has been passed, ought 
not, while under that sentence, to be brought up to receive judgmeut 
for another felony, although he was under that sentence Avheii Iio was 
tried for the other felony, and did not plead his prior attainder. 
Anon. Jims. lip. 268. 

Where the defendant had been convicted of a misdemeanor in the 
Queen’s Bench, the prosecutor upon the motion for judgment may 
produce aflidavits to he read in aggravation of the offence, and the 
defendant may also produce attidavits to bf> read in mitigation. 
Affidavits in aggravation are not allowed in felonies, altliough the 
record has been removed into the court of Queen’s Couch by 
rari. It. v. Ellis, 6 B, tS’ C. 115; 3 Burn's Justitr, lasted. 933. 
Where a prisoner pleaded guilty at the central criminal court to 
a misdemeanor, and affidavits were filed, both in mitigation and 
aggravation, the judges refused to hear the speeches of counsel on 
either side, but formed their judgment of the case by reading the 
affiidavits. Hep. v. B. Gregorp, 1 C. t.y. K. 228, Bee also tho same 
case as to removing from the files of the court affidavits in mitigation 
containing scandalous and irrelevant matter, such being a contempt 
of court; and also as to allowing the opposite party to deny by 
counter-affidavits, matter relevant and scaudalous in the affidavits 
in mitigation which cannot be removed from the hies. 

Where a defendant, having pleaded guilty to an indictment, is 
brought up for judgment, the counsel for the crown is to be heard 
before |^e counsel for the defendant, and the affidavits in aggravation 
are to be read before the affidavits in mitigation. IHpnam's case, 7 
A. <$' E. 593. Contra, wh^e a verdict of guiltv has been taken 
though by consent^ and without evidence. Caktors vase, ih. 594 (n). 
Semble, that the rule is not to be vaAed where several defendants are 
jointly indicted, and some suffer judgment by default, and others 
are convicted on verdict. And in snob a case, where there was no 
affidavit in aggravation, but affidavits were ofiered in mitigation, the 
court heard the counsel for the defendants first. Sutton's case, ih. 
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As to what is a sufficient entry upon the record of a new trial in a 
oriraiual cose, see King v. lieg. {in error), 18 X. J. Q. B. 253. 

Bv the 8 & 9 Viet. c. 68, (E. & I.) execution on judgments for 
misdemeanors may be stayed, or suspended by writ of error and bail 
thereon. But by the 16 & 17 Viet. c. 32, no execution is to he stayed, 
or the defendant to be discharged from custody till a recognizance 
has been given for the defendant’s personal appearance, except when 
the writ is brotght by the attomey-generm. See sect. 1, and the 
following seotions of that staUite. See also Reg. Ocn. Q. B. R. T. 
16 April^ 1853, 1 El. l>{ Bl. 693 ; Ihujdale v. Reg. (in error), 2 El. 
cV Rl. 129, »S'. (\ 22 X, J. JU. C. 50 ; and iS'iil v. Reg. (in error), 22 
X. J. M. c: 41. 

Reeording judgment of death. By the 4 Geo. 4, c. 48, (E. & I.) s. 1, 
“whenever any person shall oo convicted of any felony, except 
murder, and shall by law be excluded tlie beneiit of clergy in respect 
thereof, and the court before which such offender shall be con¬ 
victed, shall be of opinion that, under the particular circumstances 
of tlie case, such offender is a fit and proptu’ subject to be recom¬ 
mended for the royal mercy, it shall and may bo lawful for such 
court, if it shall think fit to do so, to direct the proper officer then 
lK‘ing present in court, to require and ask, whereupon such officer 
shall re<iuire and ask if such offender liath or kuowetli any thing to 
say why judgment of death should not bo recorded against such 
oflender; and in case such offender shall not allege any matter or thing 
sufficient in law to arrest or bar such Judgment, the court shall, and 
may, and is hereby authorized to abstain from pronounoing judgment 
of death upon such offender ; and instead of pronouncing such judg¬ 
ment, to order tlie same to he entered on record, and thereupon such 
prqHjr officer as afore.said shall, and may, and is hereby authorized to 
enter judgment of death on record against such offender, in the usual 
and accustomed form, and in such and the same manner as is now Tiscd,’ 
and as if judgment of death had actually been pronounced in open 
court against such offender by the court before which such oflender 
shall have been convicted.” 

By the 6 & 7 Wm. 4, e. 30, (E. & I.) sentence of death may ho 
pronounced after convictions for murder in the same manner, and the 
judge shall have the same power in all respects, as after convictions 
for other capital offences. * 

By tlie act for the better ordering of prisons, (2 & 3 Viet. c. 56, s. 17,) 
oflenders against w'hom sentence of death is recorded, may be kept to 
hard labour while they remain in the gaol or house of eorreotion, 

Neu' trial.'] Where the defendant has been convicted on an indict¬ 
ment for felony, there cjm be no motion for n new trial. Edulgee 
Byrantjee (ex parte), 11 Jur, 855, After a conviction for a misde¬ 
meanor a new trial may be granted at the instance of the defendant 
where tlie justice of the case requires it; Mairbey's case, 6 T. R. 638; 
though iulerior Jurisdictions cannot grant a new trial upon the merits 
but only for an irregularity. (See Uic cases collected on this point in 
note (b) to R. v, luhah. of Oxford, 13 416.) A new trial will 

be granted on the ground of surprise. JVhitekome's case, 1 Bears. 
C. C. R. 1. It must he moved within the first four days of term. 
Newman's case, 1 El. ^ J5/. 268; 22 L.J. Q. B, 156. In R. v. 
Scaife, 17 Q. li. 238, which was a ease of felony removed by certiorari, 
a new trial was granted on the ground of the improper reception of 
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depositions in evidence. Where severardefendants are tried at the 
same time for a misdemeanor, and some are acquitted and others con- 
vioteif, the court may grant a. new trial as to those convicted, if they 
think the conviction improper. Mawbey's ease, 0 2\ JR. 019; f/Ow- 
jtertz's ease, 9 Q. li. 824, S. ( \ 16 L. J. Q. li. 121, Formerly it was 
a rule that all the defendants convicted upon an indictment for a 
misdemeanor raiist be present in court when a motion is made for a 
now trial on behalf of any ol thorn, unless a special gttmnd ho laid for 
dispensing with their attendance. TeaTs ease, 11 Bast, 307 ; Aslmc's 
case, .3 M. vS'- S. 9. In VauldwcU's ease, 2 J)eu. (\ J{. 372 (»), K C. 

21 L. J. M. C, 48, the defendant had been convicted of periury, and 
sentenced to seven years’ tran8iH)f(ation. On ajiplication on hiis*behalf 
being made for a new trial, Campbell, C. J., inquired whether the 
defendant w^^ present or in custody; and being answered in the 
negative, the court refused to hear tlie motion, the Chief Justiee saying, 
“ I liavc always c-onsiderod it to ho a hardship, where there are several 
defendants who have beeil found guilty on au indietment, md to allow 
one of them to move for a new trial, unless all the other defendants 


are present when the motion is made. But there can be no such 
hardship when there is but oue defendant. In this ca.se peculiarly, 
the defendant ought to he in court. Sentimce has been passed, whieh 
he has hitherto evaded ; and the court will not permit him to make 
the experiment of obtaining a new trial, without coming into eouil to 
abide the consequences in case we should refuse the rule.” Whore 
the defendant is liable to a tine only, it is not necessary that he 
should be {>resent in court. Parkinson's case, 2 Den. (\ C. It, 459, 
tS. C.n L. J. M, \ 

Ko new* trial can b(5 liad when the defendant is acquitted, although 
the a<}quitlal was founded on the misdirection of the judge ; Cohen Jr 
Jacob's ease, 1 titarh. X. P. 516; Sufttni's ease, 5 li, <5j* Ad. 52; or 
w'bere a verdict i.s found for a defendant on a plea of autrefois 
’aequit, although that raises a collateral issue which may have 
been found in favour of the defendant on insufficient evidence. 


Itcu's ease, 2 Moo. C. C. li. 9 ; 7 f. <!>• 1*. 836, S, (\ ; 2 Hass, bq 
Qrea. 726. In li. v. Hassell, 3 B. df li. 942, S. C. 23 L, J. M. (\ 
173, Coleridge, J., was of opinion, that whenever the substance of a 
criminal proceeding is civil, a new trial may be granted after a 
verdict for the defendant, on the ground either of misdirection or of 
the verdict bcin^ against the evidence: but Campbell, C. J., and 
Crompton, J., considered that the practice as to granting a new trial 
in a criminal case, after a verdict for the defendant, did not extend 
to the case where the defendant, if found guilty, might suffer tine 
and imprisonment: and they therefore held, that where an indict¬ 
ment cWged the defendant with erecting an obstruction to the 
navigation of the Menai Straits, and the right to an oystcr-tishery 
was in question, the court ought not to grant a new trial after a 
verdict for the defendant. 


Court of Criminal Appeal.] Formerly where any objection was 
taken on the part of the prisoner, during the course of the trial, which 
the judge considered wm founded, it was usual to reserve the jmint 
for the consideration of the judges. *lfow, however, by 11 & 12 viot. 
0 . 783t is enacted, by s. J, “ that when any person shall have been 
convicted of any treason, ff^lony, or misdemeanor before any court 
of oyer and terminer or gaol deliveiw, or court of quarter sessions, the 
judge or commissioner, or ji^tioe ox the peace, before whom the case 
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shall have been tried, may, in his or their discretion, reserve any 
q^aestion of law, which shall have arisen on the trial, for the oon- 
sidpation of the justices of either bench and barons of the Exchequej’, 
ana therefore shall have authority to respite execution of the judg¬ 
ment on such conviction, or postpone the judgment until such ques¬ 
tion shall have been considered and decided, as he or they may think 
fit; and jn either case the court in its discretion shall commit the 
person convicted to prison or shall take a recognizance of bail, with 
one or two sufficient sureties, and in such sum as the court shall 
think fit, conditioned to appear at such time or times as the court 
shall direct, and receive judgment, or to render himself in execution, 
as the case may be.” 

lly s. 2, “ That the judge or coipmissioner or court of quarter 
sessions shall thereupon state, in a case signed in the* manner now 
usual, the question or questions of law which shall have been so 
reserved, with the special circumslances upon which the same sliall 
have arisen ; and such case shall be transmitted to the said justices 
and barons; and the said justices and barons shall thereupon have 
full power and authority to hear and finally determine tlie said 
question or ([uostioiis, and thereupon reverse, affirm, or amend anv 
judgment which shall have been given on the indictment or inquisi¬ 
tion on the trial whereof such question or questions have arisen, or to 
avoid such judgment, and to order an entry to be made on the 
record, that in the judgment of the said justices and barons the party 
convicted ought not to have been convicted, or to arrest the judgment 
or order j udgment to bo given thereon at some other session of oyer 
and tenniuer or gaol delivery, or other sessions of the peace, if no 
judgment shall have been before that time given, as’ they shall be 
advised, or to make such other order as justice may require ; and such 
judgment and order, if any, of the saia justices and barons, shall be 
certified under the hand of the presiding chief justice or chief baron 
to the clerk of assize or his deputy, or the clerk of the peace or his 
deputy, as the case may be, who shall enter the same on the original 
record in jtroper form; and a certificate of such entry under the hand 
of the clerk of assize or his deputy, or the clerk of the peace or his 
deputy, as the case may be, in the form, as near as may be, or to the 
effect mentioned in the schedule annexed to this act, with tho 
necessary alterations to adapt it t^he circumstances of the ease, 
shall be delivered or transmitted By him to the sheriff or gaoler in 
whose custody the person convicted shall ho ; and the said certificate 
shall be a sufficient warrant to such sheriff or gaoler^ and all other 
persons, for the execution of the judgment, as the same shall be so 
certified to have been affirmed or amended, and executions shall be 
thereupon executed on such judgment, and before tho discharge of tho 
person convicted from further imprisonment, if the judgment shall 
be reversed, avoided, or arrested, and in that ease such sheriff* or 
gaoler shall forthwith discharge, and also the next court of oyer and 
terminer and gaol delivery, or sessions of the peace shall vacate the 
recognizance of bail, if any; and if the court of oyer and terminer 
and gaol delivery or court of quarter sessions shall be directed to 
give judgment, the said court shall proceed to give judgment at 
next sessions.” 

By 8. 3, “ That the jurisdiction and authorities by this act given 
to the said justices of either bench, and barons of the exchequer, 
shall and may be exercised by the said justices and baroni^ or five of 
thmn at the least, of whom the lord chief justice of the court of 
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queen’s bencli, the Lord chief justice of the court of common pleas, 
and the lord chief baron of the court of exchequer, or one of such 
chiefs at least, shall be part, being met in the exchequer chamber or 
other convenient place; and the judgment or judgments of the said 
justices and barons shall be delivered in open court, after hearing 
counsel or the parties, in cose the prosecutor or the person convicted 
shall think it tit that the case shall be argued in like manfter as the 
judgments of the sujHjrior courts of common law at Westminster or 
Dublin, as the cose may be, are now delivered.” 

By s. 4, “ That the said justices tfnd barons, when a case has been 
reserved for their opinions, shall have power, if they think fit, to 
cause the case or certificate to be sent back for amendment, and 
thereupon the same shall be amended aceordinglv, and judgment 
shall be delivered after it shall have been amended.’^ 

The following rules were promulgated by the court of criminal 
appeal on the 1st June, 18o0 :— 

That when any case shall be transferred hy a court of oyer and 
terminer or geol delivery, or court of quarter se-ssions, for the con¬ 
sideration of this court, the original case signed by the judge, com¬ 
missioner, or chairman of sessions reserving the question of law, and 
seventeen copies of such case, one for each judge, and one for each 
party, shall be delivered to the clerk of this court at the Exchequer 
chamber at Westminster, at least four days before the day appointed 
for the sitting of the said court. 

That every case transmitted for the consideration of this court 
briefly state the question or questions of law reserved, and such facts 
only as raise the question or questions submitted; if the question 
turn upon the indictment, or upon any count thereof, then the case 
must set forth the indictment or the particular count. 

That no case he heard uj)on any demurrer to the pleadings. 

That every case state whether judgment on the conviction was 
passed or postponed, or the execution of the judgment respited, and 
whether the person convicted be in prison or has been discharged on 
recognizance of bail to appear to receive judgment, or to render him¬ 
self in execution. 

That when any case is intended to he argued hy counsel, or by the 
parties, notice thereof be given to the clerk of this court at least two 
day^s previously tp the sitting o|^he said court. 

That with every case de^rered to the judges of the court 
(except such cose as shall be reserved by such judge) the fee payable 
to the clerks of the said judges shall not exceed the foe payable on 
demurrer and other paper books, as contained in the tame of fees 
allowed and sanctioned by the judges, pursuant to the statute 1 
Viet. c. 30. 


of the indiotroe«t, though no question be resm-cd upon it; 
case, 1 Dm. C. C. It. 338, S. C, \fi L.J, M. (\ 39 ; that a question 
raised in the court below in arrest of judgment, is q question arising 
“ on the trial,’*' and therefore poorly reserved; MortmU case, 
1 Den. C, C. P. 398, 8. C. 18 X. J. M. C. 137; but that the court 
has no jurisdiction to bear a case stated &um the court below on a 
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amead an indictment, and so make the jnry a party to the findinsr; 
Harris's aase^ 1 Hears, C. C, JK. 347. 

With respect to the practice of the court, cases reserved should he 
submitted in a complete form, and the court will generally refuse to 
send back a case for amendment; Holloway's ease, 1 Hen. (7, C. li. 
870, S. (7. 18 L. J, M. C. 61; tlie court will look at the indictment 
for the purpose of assisting their judgment, although it be not set out 
in the case; Williams's case,, 2 Hen. C. C, Jt. 61, S. C, 20 L. J. 
M. C. 106; but they wdll not ctmsider an objection Vhich has not 
been reserved, oven though it be fairly dcaucible from the case 
itself, nor will they go into any matter of evidence which oc- 
currtid at the trial, if it is not stated in the case ; Smith's case, Tenqi. 

3[. 214, S. C. 14 .Jurist, 92. Where there are two judges of 
assbse, and the one of tliem who tries a criminal case, reserves a point 
for theconsitleration of the court of criminal appeal, but dies before tho 
case is sUitod, tho other judge may •state and sign the ease. Feather- 
sUme's case, 1 Dears. C. C. It. 309, -S'. C. 23 X. .X 3f. (\ 127. 
The court has no power to order the costs of the prosecution in- 
curreni by the case being reserved. Dolan's case, 1 Hears. V. (7. R. 
445, S. V. 24 X. J. 3J. V, 59'; Hornsea's case, 1 Dears, C, (7. R, 
291. In Cluderoy's ease, 3 (7. c^- XT. 205, WTUiams, J., held that 
he had power, under the 7 Geo. 4. c. 64, s. 22, to allow the costs of 
the prosecution in arguing a case reserved. 

Costs, e.rpetises, and rewards.'] As to the costs and exfienses of the 
prosecutor aud his witnesses in (^asesof felony, see ante, p. 114. 

Where the prisoner, in a case of felony, was at large and did not 
appear, tlje exjienses of the })rospeutor and witness, who had been 
bound over to appear by the coroner, were allowed. Ftanniny's case, 

1 Lewin, C. 133; Anon. Id. 134, Upon an indictment for 
felony, removed by certiorari into "the King’s Bench, and tried at 
ni.si piius, no costs can he allowed under the statute either there or 
by the King’s Bench. R. v. Treasurer of Exeter, 6 3[an. ^ Ry. 167. 
AvTicre the prisoner had been apprehended under a henoh. warrant, 
and neither the prosecutor nor any of the witnesses were under re- 
cognixanoe te prosecute or to give evidence, and only one of the latter 
had been subpoenaed; Parke, B., at first thought he could only grant 
the costs of the witness who had been subpoenaed; J^ut on the'follow- 
ing day bis lordship said, that on llbiparing the words of the 7th 
Oeo. 4, c, 61, s. 22, relating to felonies with those of tlie subsequent 
section relating to misdemeanors (s. 231, it appeared to him that the 
court had authority in prosecutions for felony to award the prosecutor 
his costs, even although he was hot under any recognizance; and his 
lordship accordingly grated the costs of the prosecution generally, 
including those of the witnesses. Ruttenriek's ease, 2 3[oo. ^ R. BJ6. 

It seems that in general no costs will be allowed before the trial 
has talien place j as when it is postpon(Jd. Hunter's ease, 8 C. ^ P. 
691, But in a pase of murder, which was postponed imtil the fol¬ 
lowing assizes, on the application of the prisoner, and in which the 
costs of the prosecution were very heavy, Alderson, B., made an order 
for their paymenx. Bolam's case, Kewc. Spr. Ass. 1839, 3IS. 

In misdemeanors, tho expenses of witnesses who have not been 
subpoenaed, cannot he allowed; Dunn's ease, 1 C. ^ K, 738; but 
they may where the witnesses have been subpoenaed; JR. v. Jeyes, 
3 A. (5* E. 416. It is doubtful, however, whether the costs of a pro¬ 
secutor, not hound over to prosecute, can be granted. Ib, But if 
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Lis name be included in a subpoena they may. J?. v. Sh^erinp, 7 C. 
<§• P. 440. "Where an indictment was removed from the sessions by 
c^tiorari at the instance of the prosecutor, and tried at nisi jprius, 
and the prosecutor, who was not under rccoi^nizanoe, caused himself 
and his witnesses to be subpoenaed and paid their expenses, it was 
held that neither the court at nisi prius nor the King’s Bench could 
give costs under the 7 Geo. 4, c, 64, s. 23. case, I Moo, 

C. C. 173 j MicharfFH case, 8 Ji. »§- C. 420. In the case of misde¬ 
meanors, not irtthin the act, if the defendant submits to a verdict on 
an understanding that he shall not be brought up for judgment, the 
prosecutor is not, without a .special agreement, entitled to costs. 
jRatcson's case, 9 B. ^ V. 598. ■ 

The costs with regard to indictments for nuisances removed by 
certiorari, are regulated by the 3 W. & M. c. 11, s. 3, which enacts, 
that if a defendant nrosecutiug a vTit of certiorari (as mentioned in 
the act) be oonviotea, the court of*'Kmg’s Bench shall give reasonable 
costs to tbe prosecutor, if he be a party grieved, tJr be a justice, &o., 
or other civil cfiicfer, who shall j»rosec.ute tor any fact that concerned 
them as officers to prosecute or present. Persons dwelling near a 
gteam-engihe,‘whidx is a nuisance, have been held to be parties 
grieved witliin this ^ot. Dewsuapa ease, 16 Bast, 194. But a 
merely nominal prosecutor is not. Beg. v. Barnard Castle, 1 Q. B. 
246. {?ee also Bishop's ease, 6 I), dsi'- X. 499, iS..C. 18 Z. J. M. C. 
68 ; Wilson's case, 1 JSl. 4* Bl. 597, S. C. 22 Z. J. M. C. 63 ; and 
Anoaymms cases, \o Q. B, 1060, S. C. 20 L. J, M, C. 53. The 
costs in cases of nuia^ces arising from the furnaces of steam-engines, 
are governed by the 1 & 2 Geo. 4, o. 41. 

Mode of payment hy the treasurer of the county, By the 
7 Geo. 4, c. 64, s. 24, “Every order for payment to any prosecutor, 
or other person as aforesaid, shall be forthwitli made out delivered 
by the proper officer of the court unto such prosecutor, or other 
person, upon being paid for the same the sum of one shilling fur tlie 
prosecutor, and siaqienoe for each other person, and no more, and 
except in the cases therein after provided for, shall be made upon 
the treasurer of the county, riding, or division in wliich the ofteuco 
shaH have been committed, or shall he supposed to have been com¬ 
mitted, who is tj^ereby authored and required, upon the sight of 
every such order, forthwith w*^ay to the person named therein, or 
to any one duly' authorized to receive the same on his or her behalf, 
the money in such order mentioned, and shall be allowed the same in 
his accounts.” . « 

By the 14 and 15 "Viet. c. 65, ss. 6 & 6, a Secretary of State may 
make regulations as to the costs, expenses, and compensations to 
be allowed, and these are to be ascertained aocoidiug to such 
r^ulations. 

WUh reject #o places that do mt contrihvie to any countp rats.] 
The 7 Geo. 4, c. 64, s. 25, after reciting that “ whereas felonies, and 
such misdemeanors as are thereinbefore enumerat'd, may be com¬ 
mitted in libertiesffranehisesi cities, twns, and places, which do not 
oon^h^e to the payment of ^y county rate, some of which raise a 
rate in the nature of a county, rate, and others have neither any such 
rate, nor any fund applicable to similar purposes, and it is just that 
such liberties, franebises, cities, towns and places, should be charged 
with aB costs, expenses, and Cpmpensationa, order^ by virtue of wis 
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act, in resect of felonies and^such misdemeanors, committed therein 
respectively,” enacts “that all sums directed to be paid by virtue of 
this act, in respect of felonies, and of such misdemeanors as afore¬ 
said, committed, or supposed to have been committed in such liber¬ 
ties, franohises, cities, towns and places, shall be paid out of the rate 
in the nature of a county rate, or out of any fund applicable to 
similar purposes where there is such a rate or fund, by the treasurer 
or other officer having the collection or disbursement of such rate or 
fluid; and where there is no such rate or fund in tuch liberties, 
franchises, cities, towns and parishes, shall be paid out of the 
rate or fund for the relief of the poor of the parish, township, 
district, or precinct therein, where the otfence was committed or 
supposed to have been committed, by the overseers or other officers 
having the collection or disbursement of such last mentioned rate 
or fund, and the order of the court shall in every such case be 
directed to such treasui-er, overseers, or other officers respectively, 
instead of the treasurer of the county, riding, or division, as tho case 
may require.” ^ 

Ej'penses i>f j/roacrulion fur citpUal uffiwcs in‘ fjcciusice Juristlic- 
fiuus.'] liy the 60 Geo. 3, o.* 14, s. 3, “ lii all cases of anv commitment 
to the county gaol, under the autliority of this acf, ail the expenses 
to which the county may.be jiut by reason of such oommitmont, 
together with all such expenses of the prosecution and witnesses as 
the judge shall be pleased to allow, by virtue of any law now in 
force, shall be borne and paid by the said- town, liberty, soke, or 
jilace, within which such olience shall have been committed, in like 
manuer, and to be raised by the same means whereby such expenses 
would have been raised and paid, if tho offender had been prosecuted 
and tried within the limits of such exclusive jurisdiction, and that 
the judge or court of oyer and terminer, and general gaol delivery, 
shall have full power and authority to make 8Uch*order touching 
such costs and expenses as such judge or court shall detm proper, 
and also to direct by whom and in what manner such expenses shall 
in the first instance he paid and borne, and in wliat manner the same 
shall be repaid and raised within the limits of such exclusive juris¬ 
diction, in case there be no treasurer or other officer within the same, 
who, by the custom and usage of such place, ought Jo pay the same 
in the iirst instance.” 

Jittwardu for the apprehenswu of offanders.'y By tho 7 Geo. 4, 
c. 64, s. 42, “ Whore any person shall appear to any court of oyer 
and terminer, gaol delivery, superior criminal court of a county 
palatine, or court of great sessions, to have been active in or towards 
the apprehension of any person charged wth murder, or with felo¬ 
niously and maliciously shooting at, or attempting to discharge any 
kind of loaded fire-arms at any other person, or with stabbing, 
cutting, or poisoning, or with administering any thing to procure thq, 
miscarriage of any woman, or with rape, or with burglary or felonious 
housebre^ing, or with aibbery on the person, or with arson, or with 
horsc-ateallng, bullock-stealing, or sheep-stealing, or with lieing aews- 
sary before the fact to any of the offences aforesaid, or with, receiving 
any stolen property, knowing the same to have been stolen, every such 
court is hereby authorised and empowered, in any of the cases afore¬ 
said, to order tiie sheriff of the county in which the offence shall have 
been committed, to pay to the person or persons who shall appear to 
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the court to hare been active in or to^rds the apprehension of any 
person charged with any of the said offences, such sum or sums 
of money as to the court shall scorn reasonable and sufficient, to 
compensate such person or persons for his, her, of thoir expenses, 
exertions, and loss of time, in or towards such apprehension; and 
where any person shall appear to any court of sessions of the peace, 
to have been active in or towards the appr^ension of any party 
charged with receiving stolen property, knowing tlie same to have 
been stolen, i*ich court shall have power to order compensation to 
such persons, in the same manner as the other courts herein before 
mentioned: provided always, that nothing herein contained shall 
prevent any of the said coui*ts from also allowing to any such per¬ 
sons, if prosecutors or witnesses, such costs, expenses, and compen¬ 
sation, as courts are by this act empowered to allow to prosecutors 
and 'witnesses respectively.” By the 14 & 15 Viet. c. 55, the power 
of the court of sessions,* in this particular, is extended to all the 
offences mentioned in T Geo. 4, c. (>4, s. 2S, “ which such sessions 
may have power to try; ” and “ proi ided that such compensation to 
any one person shall not exceed the sum of five pounds, and that 
every order for payment to any person of such compensation he 
made out apd dchvered by the proper officer of the court unto such 
person without fee or payment for the same.” 

It was held by lluUock, B., that the case of mrileije w^as not 
included in the above section, not coming witliin the woi^s Imvylary 
or housebreaking. ItohinKou^H rase, 1 Lfijchi^ V. C, 129, And on 
the authority of tiiis case, Bolland, B,, refused a similar a})plication, 
though both ho and Parke, J., would otherwise have been disposed 
to put a different construction upon the statute. Ih. But where a 
woman was indicted for an attempt to murder her child, by suf¬ 
focating it, Patteson, J., allowed the constable his extra expenses in 
apprehending the prisoner, being of opinion that the cose was within 
the spirit and intention of the foregoing clause, though not within 
the wordft Ditrkin^s case, 2 L<>ir. C, C. 163. It has been licld, 
however, by Maule, J., that a stealing from the person is not within 
the woras “robberj’ on the person.” Ji.\. John Thompson, York 
Spr. Attn. Ifi45, 3/6'. Under the word “exertions” in tho above 
clause, Parke, B., ordered a prosecutor a gratuity of five pounds for 
liis courage in, apprehending the prisoner. Womersfy's casr, 2 Lew. 
C. a 162. 

By the stat. 7 Goo. 4, c. 64, s. 2{), “ Kvery order for payment to 
any person, in respect to such apprehension as aforesaid, shall be 
forthwith made out and delivered by the proper officer o|Hhe court 
unto such person, upon being paid for the same the sum of five 
.shillings, and no rao^;o; and the sheriff of tho county for the time 
being is hereby authorised and ..retiuired', upon sight of such order, 
forthwith to pay to such person,* or to any one only authorised on 
his or her behalf, the money in such order mentioned; and eveiy 
^uch sheriff may immcdi&tely apply for repayment of the same to 
the commissioners of hiif minesty’s foeasury, who, upon inspecting 
such, order, together with we aoqmttanoa of the person entitled 
to receive the mbney therepn, shajpi forthwith order repayment to 
the ^riff of the money so by him paid, without any fee or reward 
whatsoever.” • 


Allowance to the. widows and familm of persons killed in endea- 
t'owing to uj^rehend qf^idi^s,} By the 7 Geo. 4, c, 64, s. 30, “If 
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any man shall happen to be killed in endeavouring to apprehend any 
uersou who shall be charged with any of the offences nerein before 
last mentioned [in seot. 28], it shall oe lawful for the court before 
whom such person shall be tried, to order the sheriff of the county to* 
pay to the widow of the man so killed, in case he shall have been 
married, or to his child or children in case his wife shall bo dead, or 
to his father or mother, in case he shall have left neither wife nor 
child, such sum of money as to the court in its discretion shall seem 
meet: and the order for payment of such money shall be made out 
and delivered by the projjer officer of the ooxirt unto the party en¬ 
titled to receive the same, or unto spme one on his or her behalf, to 
bo named in such order by the direction of the court, and every such 
order shall be paid by and repaid to the sheriff in the manner hereiu 
before mentioned,” [in the 29th section]. , 

The 4 & 5 Wm. 4, c. 36, s. 12, empowers the ccnljal criminal 
court to order the costs and expenses of prosecutors and witnesses, 
allowable under the 7 Geo. 4, c. Gl, to be paid by the treasiu’er of 
the county in which the offence was committed. 

By the 5 & 6 Wm. 4, c. 76, s. 113, nil sums dircctecT to ho paid 
by the foregoing enactments of the 7 Geo. 4, c. 64, in respect of 
ielony and such misdemeanors as therein mentioned, committed in 
any borough in which a separata quarter session shall be hoiden, shall 
be paid out of the borough fund, and the order of the court shall in 
such case be directed to the treasurer of such borough. 



Fenua. 


244 


VENUE. 

UxDEU this head will bo stated the various statutory provisions 
which have been made, with regard to the venue in difiierent coses, 
and the decisions which have occurred upon the construction of those 
provisions. Some few general rules also relating to venue generally 
will bo given. The law respeting venue in particular indictments 
will be found under the proper heads. 

It may here be mentioned, that by the 2 & 3 Viet. c. 72, justices of 
assize may hold courts for a county at large, and also for any county 
of a city, county of a town, borough, or other iurisdiotion locally 
situate'within, or adjacent to, such county at large, in any court 
house, whether in or belonging to such county at large, or any such 
county of a city, &c.; and may from time to time adjourn such courts 
from the (Aurt house wherein they shall be then holding the same, to 
such other court house as they may deem convenient. But no court 
is to be held in any place more than three miles distant from the 
county, &c., for which such court is holden. 


14 1 ^’ 15 Vift. c. 100, .V. 23.241 

Offvnrett commiffrd <ni the boundary of couutivSy or jfurtfy in 

one county and partly in another .215 

Offences commiUed in detnrhed parts of counties . .215 

Offences emnmifted on persons or property in conches cm-- 
ployed on journeys, or in vcssch emitbujch in inland navi¬ 
gation ... ...... . 24(5 

Offences commitU'd in the county of a city, or town corporate 240 
Offem-es committed'at sea, or u'ithin the Jurisdiction of the 

admiralty .'. . .' . 247 

Openccs against the excise, customs, stamps, ^'c. . . . 260 

Tenm and Jurisdiction of the central criminal court . . 250 

Want of proper venue—when cured .251 

Effect of a tottd omission of renuc .252 

Otianye of venue .252 


14 ^ 15 Viet. e. 100, s. 23.] By this section it is enacted, that 
* ‘ it shall not be necessary to state any venue in the body of any 
indictment; but the county, city, or other jurisdiction named in the 
margin thereof shall be taken to be the venue for all the facts stated 
in riie body of such indietdient; provided that, in cases W'here local 
description is or hereafter shall ^required, such local description 
shjdl be given in the body <jf the in®ctmeny and, provided also, that 
where an indictment for ati offence commifted in the county of any 
rity or town corporate shall be preferred at the assizes of the adjoining 
county, such oounty.of the^^ ci^ or town shall be doomed the venue, 
f ltd may either be stated in the margin of the indictment, with or 
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without the name of tho coiintjr in which the offender is to be tried, 
or be stated in the body of the indictment by way of venue.” 

• 

Offences committed on the honmhry of counties, or parity in one 
county and partly in another.'] By the 7 Geo. 4, c. 64, s. 12 (repealing 
59 Geo. 3, c. 96), “ where any felony or misdemeanor shall be com¬ 
mitted on the Doxmdary or boundaries of two or more counties, or 
within the distance of five hundred yards of any such boundary or 
boundaries, or slxall be begun in one county and completed in another, 
every such felony or misdemeanor may be dealt with, inquired of, 
trica, determined, and punished, in any of tho said counties, in tho 
same manner as if it had been actually and wholly committed therein.” 
The Irish statute, 9 Gcu. 4, c. 54, contains an exactly similar enact¬ 
ment. * 

It has been held, that this section docs not extend to trials in 
limited jurisdictions, but only to county trials. Welsh's ease, 1 
Mmdy, C. C.AIo. Nor does it enable the prosecutor to lay the 
offence in one county and try it in another; but only to*lay Hmd try 
it in either. MifeheH's ease, 2 Q. li. (>.36. It applies to offences 
which are local in their nature, such as burglary, as well ns to lar¬ 
cenies and other transitory fflouie.s. liueh's case, Ilereford Spr. Ass. 
1829; 1 Itms, hy Grea. 827. The prisoner wrote and posted in a 
county a letter containing a false i>retcncc to the prosecutor who 
received it in a borough. The prosecutor in tho borough posted to 
Ihe prisoner in tho county a letter containing the money obtained by 
the false pretence, and which tho prisoner received in the county. 
The court of criminal apjical held that the prisoner might be tried at 
the borough quarter sessions, part of the offence being the making of 
the false pretence, which was made to the prosecutor by the delivery 
to him of the letter containing the false pretence by the post oftico 
authorities, whom the ])visoner had made his agents for that purpose. 
Leech's casP, 25 L. J, M. C. 77. 

Offences committed in dctaehvd parts of counties.] By the 2 & 3 
Viet. c. 82, s. 1, justices of the peace for any county may act as jus¬ 
tices in all things relating to any detached part of any other county, 
w'hich is surrounded in whole or in part by the county for which such 
justices act, and aU offenders in such detached part may bo committed 
for trial, tried, convicted, and sentenced, and judgment and execution 
may bo had upon them in like manner as if such detached part were 
to all intents and purposes part of the county for which such jus¬ 
tices act. 

By s. 2, the expenses of prosecuting offenders committed from the 
detached part of any county are to ho repaid by the county to which 
such detached part belongs, in the manner theaun prescribed. 

It has been ncld that the grand jury of the county which wholly 
surrounds a detached part of another county, may find an indictment 
fur an offence committed in such detached pai't, and that tho prisoner 
may be tried by a jury of such surrounding county. The prisoner 
was indicted in Dorsetshire for larceny in a parish of Somersotshme, 
entirely detached from it, and surrounded in whole by Dorsetshire. 
He liad been committe^by a Dorsetshire magistrate to the gaol of 
that cQiiaty. The indictment laid the offence to have been committed 
in the parish of H,, tho same being a detached part of the county of 
Somerset, surrounded in the whole by the county of Dorset; the 
venue in the mai^in was Dorset. The indiotmeiit did not state that 



the prisoner was in Dorsetshire, or that he was committed hy a Dor¬ 
setshire mag:istratc. It was objected, first, that this should have 
‘ a])peared on the face of tlie indictment, and secondly, that the grand 
jury of Dorsetshire could not find the bill, as thei*o were no words in 
the statute giving anj' power to find the bill; and the 60 Geo. 3, o. 4, 
the 7 Geo. 4, c. 64, s. 12, and the 4 & o \Vm. 4, c. 36, were refemd 
to in order to shew that the word “ try ” in a statute did not include 
the finding of a bill by the grand jury. Itolfe, Tl., however, over¬ 
ruled the objection, saj ing tliat it would strike the act out of tho 
statute book. jAmcler's cast*, 2 JRKsa, hj Circa, 122. 

Offences committed on persons or property in roaches emphmed on 
journeys^ or in ressets employed in inland narig<ition.'\ The 7 Goo. 4, 
0 . 64, s. 1for the more cfieetual prosecution of oflenees committed 
during journeys from place to place, enacts, “that where any felony 
or misdemeanor shall bo committed on any person, or on or in respect 
of any property in or upon any coach, waggon, oart, or other carnage 
whatever, cftiployed in any journey, or shall be committed on any 
jit rson, or on or in respect of any property on board any vessel what¬ 
ever, employed in any voyage or journey upon any navigable river, 
canal, or inland navigation, such felony ()r misdemeanor may be dealt 
with, inquired of, tried, determined,- and punished in any county 
through any part whereof, such coach, waggon, cart, carriage, or 
vessel shall have pa.ssed in the course of tiie journey or voyage, 
during which such felony or misdemeanor shall have been commitUxl, 
in tlie same manner as* if it had been actually committed in sucli 
County; and in all eases where tho side, centre, or other part of any 
liighwaj', or the side, bank, centre, or other part of any such river, 
canal, or na^igation shall constitute the boundary of any two coun¬ 
ties, such fclouy or misdemeanor may be dealt witli, inquired of, tried, 
determined, and punished in either of tho said counties through or 
adjoining to, or by the boundary of any part Avhereof, *uch coach, 
waggon, cart, carriage, or vessel shall have passed in the course of 
the journey or voyage, during which .such felony or misdemeanor shall 
have been committed, in the same manner as if it had been actually 
committed in such county.” 

Tho Irish statute, 9 Geo. 4, c. Tri, contains a similar enactment. 

The offence must be committed “ in or upon the coach,” to bring it 
within tho above act; therefore, where a guard of a coach, on chang¬ 
ing horses near Penrith, carried a parcel to a privy, and while there, 
l.nok two sovereign8 from it; Ptu-kc, IJ., held, that lie must be tried in 
Westmoreland. ISharpes case, 2 Lea\ C, C. 233, 

Offences amnniHed in the county of a city or town corporate,1 J}y 
tho 38 Geo. 3, e. 52, s. 2, it shall bo lawful for any prosecutor to 
prefer his bill of indictment for any ofienco committed or charged to 
bo committed within the oounty of any dty or town corporate, to the 
jury of the county next adjoining to the county of such city or town 
corpffirate,%irom and charged to inquire for the king for tho body of 
such adioiniug bounty, at any s^fkm of oyer and terminer, or general 
gaol d®very, and eve^ bill of indictment found to be a true bill by 
siudi j^iry, tdiall be valid and effectual in latk, as if the same had been 
found to he a true bill by any jury, sworn and charged to inquire for 
tho king for tho body of ^the county of such city or to;wn corporate. 
And see 14 & 35 Tiet;, c. 'lOO, s. 23, antc^ p. 244. 

If the indictment has found by a grand jury of the county of 
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a oitf, &o., any court of oyer and terminer, or gaol delivery, mar, at 
the prayer of the defendant, order the defendant to be removed by 
hubi‘as vorpus to the gaol of the next adjoining county, and the tri^l 
shall take place before a jury of such adjoining county. 38 Geo. 3, 
c. .'>2, s. 3. The court before which the offender is tried and con¬ 
victed, may order the judgment to be executed either in the same 
county or in the county of a city in which the offence was committed. 
51 Geo. 3, e. 100, s. 1. As to tlie expenses in these cases, see 
38 Geo. 3, c. 52, s. 8 ; 51 Goo. 3, c. 100, s. 2; 00 Goo. 3, c. 14, s. 3 ; 
7 Geo. 4, c. 64, s. 25; 5 & 6 Wm. 4, e. 76, s. 113, 114. 

Where an application was made under the above statute, to have 
an indictment for a misdemeanor, found by a grand jury of the county 
of tbo city of York, tried in the county of York, Parke, J., was of 
opinion that it would be necessary for tlie bail to surrender the de¬ 
fendant to the custody of the city gaoler, and that a habeas corpus 
should then issue to bring up the body, and that the judge should 
then commit Jiim to the county gaol. The clerk of the arraigns pro¬ 
duced the indictment and recognizances, and the jud^ (pursuant to 
the terms of the act) made an order to have them tiled amongst those 
of the county. RoahititcPs case, 1 Lociii, C, C. 278. 

London, Wcstminstcr, and the borough of Boiithwark ai’e excepted 
out of the 38 Geo. 3, e. 52; but so much of that statute as also excepted 
Jlristut, Chester, and Exeter, is repealed by the 5 & 6 Wm. 4, c. 76, 
8. 160. liy the latter act, Borwick-upon-Tweed is to be taken to be 
a toivn corporate, within the 38 Geo. 3, e. 52. >■ 

An important alteration has been made in the boundaries of 
some oounties by the boundary act 2 & 3 Wm. 4, c. 54, and the 
luunioijial reform act, 5 & 6 Wra. 4, c. 76, so that, if a felony ho 
now committed in that i»ai-t of the county of a town which has been 
added to it by the boundary act and the municipal reform act, it is 
triable within the county of the town. The jjrisoner was indicted for 
wounding with intent to do grievous bodily harm. Tho offence was 
committed at a place, which was added to tlic borough of Haverford¬ 
west, which is a county of itself by the boundary act, and declared 
by the rannicipal reform act to ho part of the borough, the place in 
question not having been within tho borough before the passing of 
those acts. It was held by Coleridge, J., that the prisoner might be 
tried by a jury of tho borough. IHUet^s ease, 7 C, i*. 337. In/L 
V. the Just, of (ihueesiershlrc, 1 A.'^' E. 689, it was held that the 
effect of these statutes was to transfer the party entirely and for all 
purposes out of one county into tho other. 2 Russ, by Orca. 120. 

Offeuevs votnmitted at sea, nr mthiu the juristlietion of the admiralty, 
The 28 H. 8, c. 15, (and tho 11,12 & 13 Jac. 1, c. 2,1.j enacts that “oil 
treasons, felonies, robberies, murders, and confederacies thereinafter to 
bo committed in or upon the sea, or in any other haven, river, creek, or 
place where the admiral or admirals have, or pretend to have, power, 
authority, or jurisdiction, shall be inquired, tried, heard, determined, 
and judged, in such shires and places in the realm, as shall be limited 
by the king’s commission or commissions to bo directed for the same 
in the like form and condition, as if such offence or offences had been 
committed or done in oar upon the land.” 

This statute being thought not to extend to felonies created sub¬ 
sequently by statute, tho* following act was passed to provide for those 
cases. 

By the 39 Geo. 3, o. 37, s. I, all and every offence and offbnoes, 
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which, after the passing of that act, shall be committed upon the high 
seas, out of the body of any county of this realm shall he, and they 
are declared to be of the same nature respectively, and to be liable to 
the same punishment respectively, as if they had been committed 
upon the shore, and shall be inquired of, heard, tried, and determined, 
and adjudged in the same manner as treasons, felonies, murders, and 
confederacies are directed to be tried by the 26 H. 8. 

By the larceny act, 7 & 8 Geo. 4, c. 29, s. 77, where any felony or 
mis(iemeanor, punishable under that act, shall be committed within 
the jurisdiction of the admiralty of England, the same shall be dealt 
with, inquired of, tried, and determined in the same manner as any 
otlier felony or misdemeanor committed within that jurisdiction, 
Similar provisions are contained in the malicious injuries act, 7 & 8 
Geo. 4, c. 30, s. 43, the act providing for olicncea against the person, 
9 Geo. 4, c. 31, s. 32, and the recent statutes of tlie 11 Geo. 4, and 

1 Wm. 4, e. 60, s. 27 ; 7 Wni. 4‘, and 1 Viet. c. 85, s. 10; 7 Wm. 4, 
and 1 Viet. e. 86, s. 10 ; 7 Wm. 4, and 1 Viet. c. 87, s. 13 ; and 7 
Wm. 4 and 1 iVict. c. 89, s. 14. 

It is often a question of some dilllculty, wliethcr an offence was 
committed within the jurisdiction of the admiralty. With regai’d to 
the sea shore, it is clear that the common law and the admiralty have 
alternate jurisdiction between high and low water mark. 3 hid. 113, 

2 Hale, 1*. C. 17. Therefore, if a man be wounded on the sea, or a 
creek of the sea, at high-water, and on the reilux of the tide dies on 
the spot #hich the water had covered, the admiralty has no juris¬ 
diction of this felony. Lucie s rune, 2 Ilu/e, 1*. C, *19; Jiinghain'is 
ease, 2 Cf>. 93, a. 

The following authorities, collected by Mr. East, are referred to by 
Mr. Serjeant llussell, as containing the general rules upon the subject 
of the admiralty jurisdiction. In general, it is said that such parts 
of the rivers, anus, and creeks are deemed to bt within the bodies of 
counties, where |)ersons can see from one side to the other. J-rfud 
Hale, in his treatise I)e Jure Miirin, says, that the arm or branch of 
the sea, which lies within the^/l/«ers terree, ir/tere a uiau may reasouuhly 
discern hetuwen shore ami shore, is, or at least may be within the body 
of a county. Hawkins, however, considers the line more accurately 
confined, by other authorities, to such parts of the sea, where a man 
standing on the one side of the land may sep what is done on the 
other, and the reason assigned by I^ord Coke in the admiralty case 
(13 Co. 52), in support of the county coroner’s jurisdiction, when a 
man is killed in such places, beemtse ihe county may well know it. 
seems rather to support the more limited construction. But, at least 
when there is any doubt, the jurisdiction of the common law ought 
to he preferred. 2 JBast, P. C, 804; 1 Jtuss. by (Jrea. 101. 

In the following case the common law and the admiralty were 
held have, concurrent jurisdiction in a haven. A murder was 
committed in Milford Haven, seven or eight miles from the river’s 
mouth, and sixteen miles below any bridge across the river; the 
passage where ihe murder, w'as committed was about three miles 
across, aqd the jdace itself about tjwnty-three feet deep, and never 
known to be dry hut at very low tides. Sloops and cutters of one 
hundred tons were able to navigate where the l)ody was found, and 
nearly opposite the ^lace njen-of-war were able to ride at anchor. 
The deputy vice-admiral of I’embrokeshirc had of late employed his 
bailiff to execute process in that part of the haven. The judges were 
unanimously of opinion that the trial was rightly had at the ad- 
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miralty seaeions, though the place was within the body of the county 
of Pembroke, and the courts of common law had ooneurrent jufia* 
diction. Daring the discussion, the construction of the statute 
II. 8. c, 15, by Lord Hale, was much preferred to the doctrine of Lord 
Coke in his Institutes (3 Inst. 111,4 List. 134), and most, if not all 
the judges seemed to think that the common law had a concurrent 
jurisdiction in this haven, and in other havens, creeks, and rivers of 
this realm. Jhwe^s vusv^ 2 Leuchf 1093; Itms, My. 243; Anon, 
1 Li^tcin, C. a. 242. 

The central criminal court act, 4 & 5 Wra. 4, c. 36, s. 22, enacts, 

that it shall and may be lawful for the justices and judges of oyer 
and terminer, and gaol delivery, to be named in ana appointed by 
the commission to be issued under the authority of the act, or any 
two or more of them, to inquire of, hear, and determine any offence 
or offences committed, or alleged 1» have been committed, on tho 
high seas, or other places within the jurisdiction of the admiralty of 
England, and to deliver the gaol of Kewgate of any person or persons 
committt^ to, or detained therein, for any offence or offences alleged 
to have been done or committed upon the high seas within the juris¬ 
diction of the admiralty of England ; and all indictments found, and 
trials and other proceedings had and taken by and before the said 
justices and judges shall bo valid and effectual to all intents and 
purjioses whatsoever.” The same section enables tho justices and 
judges to order the payment of costs in the manner prescribed 
by the 7 Geo. 4, c, 64, irntr, p. 241. Where a priwnor was 
convicted at the central criminal court of larceny out of a vessel 
lying in a river at Wampu, in China, twenty or tliirty miles from 
th^j sea, the prosecutor gave no evidence as to the tide flowing or 
otlierwise where tho ship lay, but the judges held that the conviction 
was right, the place being one where great ships go. AlkiCs case, I 
Mm. O. a. 494. 

By the 7 Viet. c. 2, s. 1, justioos of oyer and terminer may try all 
offences alleged to have been committed on the high seas and other 
places within the jurisdiction of the admiralty of England, and may 
deliver the gaol in every county within the limits of their several 
commissions, of any person committed to or imprisoned therein for 
such offences, and the court may grant the costs of the prosecution in 
the manner prescribed by tho 7 Geo. 4, c. 64, ante, ja 241, 

By s. 2, the venue in the mai^n is to bo the same as if the offence 
had been committed in the coimty where tlie trial is had, and all 
material facts, which in other indictments would bo averred to have 
taken place in the county where the trial is had, shall, in indictments 
prepared and tried under this act, be averred to have taken place “on 
the high seas.” 

An indictment under this statute need not aver that the offence 
was committed “within the jurisdiction of the admiralty.” M. v. 
Jones, I Den. C. C. M. lOi. 

By s. 3, justices are to commit persons for offences wthin the juris- 
•diction of tho Admiralty, to the same prison to which they wouldhavo 
been committed for trial at the next court of oyer and terminer and 
gaol delivery, if tho eltenco had been committed on laud: they ore 
also to bind over the witnesses, and to return the recognizances to tho 
court where the trial is to be, and every such offender shall be tried 
as if the offenoo had been committed within the county where tho 
court is holden. 

By s. 4, the act is not to affect the jurisdiction of the central cri- 
• m3 
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minal coiii’t in admiralty offences, or to restrain the issue of special 
commissions under the 2S lien. 8, c. 15. 

By the 8 & 9 Viet. c. 87, s. Uo, offences committed upon the high 
seas against tliis or any other acf relating to the customs, &c. shall, 
for the puq>ose of prosecution, be taken to have been committed at the 
place ou land in the United Kingdom, or the Isle of Man, into which the 
person committing such offence shall be taken, brought, or canied, or 
in which such person shall bo found; and in ease sueii place or land is 
situated withiu any city, borough, liberty, division, franchise, or 
lo^vn corporate, as well any justice of the peace for such city, &o., as 
any justice of the peace of tho county within which such city, &o. ih 
situated, shall have jurisdiction to hear and determine all cases of 
offences against such act so committed upon the high seas; provided 
that whore Uny offence shall be committed in any place upon the 
water, not being within any county of tho united kingdom, or where 
any doubt exists as to the same lieing within any county, such offence 
shall, for the purpose of this act, be taken to be an offence com¬ 
mitted ufjon* the" high seas. Bee Jf. v. Kunu, 8 JJ, lS* C\ CH ; 
3 31. (.y 2i. Ttl. 


Offences ugaiust the excise^ cus/nms, stamp.'i, t^r.] In iudictmoiits 
for resisting or assaulting oiticersof the excise, 7 & 8 Geo. 4, c. 03, 
8. 43, or for offences relating to the customs, 8 & 9 Viet. c. 87, s. 13(5, 
the venue may be laid in any county in England, where the offence is 
committed in England, and in any county in Ireland, where cum- 
mittC'd in that countr)'. As to offences against tho customs com¬ 
mitted on the high seas, see sujmt. 

In indictments for offences against the stamp duties, the vapue 
may be laid, either iu the county where the offence was committed, or 
in ihe county iu which the parties accused or any of them shall have 
been apprehended. 53 Geo. 3, c, 108, s. 21. 

• 

Venue ond Jurisdiction of the cent ml eriminnl court, By the 4 
5 Wm. 4, c. Jlti, s, 2, the jurisdiction of tho central criminal court 
extends over all offences committed within the city of London and 
county of Middlesex, and those parts of the counties of lilssex, Kent, 
and Surrey, within the parishes of Barking, East Ham, West Ham, 
Little Ilford, Low Layton, Walthamstow, AVanstead, Bt. MaryAVood- 
ford, and Chingford, in the county of lissex; Charlton, Lee, Lewisham, 
Greenwich, AVoolwieh, Eltham, Plumstead, Bt. Kichulas Deptford, 
that part of St. Paul Dejitford which is within the said county of 
Kent, the liberty of Kidbrook and the hamlet of Mottingham in tlie 
county of Kent; and the borough of Southwark, the parishes of 
Battersea, Bermondsey, Camberwell, Christchurch, Ciapham, l 4 im- 
beth, St. Mary Newington, llotherhithe, Streathara, Barnes, Putney, 
and tliat part of St. Paul Deptford which is within the said county of 
Surrey, looting Graveney, Wandsworth, Merton, Mortlake, Itew, 
llichmond, Wimbledon, the clink liberty, and tho district of Lambeth 
palace, in tho county of Surrey. » ' 

the district situated within Uic limits of tho jurisdiction 
Ihoi^inbcfore established is to bo deemed one county for all purposes 
of venue, local description, trial, ju^inent, and execution not therein 
specially jrrovided for; and in all indictments and presentments tlio 
venue laid iu tiie margin shall be Central Criminal Court, to wit,” 
and all offences and material facts are to be laid to have hoen com-' 
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mitted and averred to have taken place “ within the jurisdiction of 
the said ooiu'tand see also 9 & 10 Yict, o. 24. 

Where an indictment for misdemeanor was preferred at the centi^l 
criminal court, and the marginal vennowas “Coatral Criminal Court, 
to wit,” and in tho body of the indictment the facts were stated to 
have taken place “at the parish of St, Mary, Lambeth, Surrey, 
within the jurisdiction of tho said court,” ana the indictment was 
removed by wrthrm'i, it was held that the trial must bo at the 
assizes for Surrey. Connop's cow, A. A. E. 942. See also, as to 
the venuo of the central criminal court. Jleg, v, Gregory, 1 Cox, 
C. C. 198; 6'. a. 14 X. M. C. 82. 

An indictment for misdemeanor found at the central criminal 
court hud in the margin the words, “ Central Criminal Court,” and 
stated that M. A., “ late of the parish of Ht. SUplu'n, (ioletnan-Hireei, 
in the city of London, and within the jurisdiction of the said court, 
labourer,” intending, &c., on, &c!, “ at the parish aforesaid, and 
within the jurisdiction,” &c., unlawfully, &o.; alleging tho ofience 
without further statement of venue. The indictment was removed by 
certiaruri and tried in London, and the defendant was convicted. 
On motion in arrest of judgment; Sembh, that fhe venue assiOTed 
to the material fact appeared sufficiently to be in the city of London; 
and it was held, assuming this to be otherwise, that the defect was 
only want of a proper or perfect venue, and was cured by the 7 Geo. 4, 
c. 64, s. 20, for that the indictment showed jurisdiction in the court 
at nisi prius to try the case in London. Jteg, v. Albert, 5 Q. E. 37. 
An indictment was laid in the central criminal court, the venue in • 
the mai’gin being, “ Central Criminal Court, to wit,” and the material 
facts being laid only as having taken place “ within the jurisdiction 
of tho said court.” The defendant having removed it by a^rtiorarl, 
was tried at nisi prius in Middlesex and found guilty. The court of 
(L li. arrested tlio judgment, the description of place not being made 
sufficient by the 4 & 5 Wm. 4, c. 36, a. 3, in oases not tried at the 
central criminal court, and the defect not being cured by tho 
7 Geo. 4, c. 64, s. 20, the nisi prius court not appearing “ by the 
indictment,” “ to have had jurisdiction over the oftence.” The court 
refused after verdict to enter a suggestion for a trial in Middlesex, 
nune 2 iro time. And se/nhle, such an application would not be granted 
at any period. An indictment preferred in the, central criminal 
court should, with a view to the possibility of its removal, contain, 
besides the statutory venue, a venue of the county where the offence 
really took place. And if that has not been done, it sbotild be made ^ 
a condition of the removal by certiorari that the defendant consent 
to the insertion. It. v. Stowell, 5 Q. li. 44; and sed also Gregory's 
case, 7 Q. E, 274; Mimfs ease, 10 Q. E. 925; S. C. 17 X. J. M, C. 
14; smdLSmt/thies's case, 1 Een. C, C. JK. 498; 6’. C. 19 X. X M, C. 
31. By the 19 Viet. o. 16, the court of Q,uoen’s Bench has power to 
order certain offenders, against whom indictments have been found, 
for felonies or midemoanors committed out of the jurisdiction of the 
central criminal court, and which indictments have been removed by 
certiorari, to be tried at the central criminal court. 8&epostf p. 252. 

Want of a proper venue, when cared,] By the 7 Geo, 4, o. 64, 
s. 20 (tiie 9 Geo. 4, c. 34, s. 31,1.), no judgment upon any indict¬ 
ment or information for any felony or misdemeanor, whether after 
verdict or outlawry, or by confession, default, or otherwise, shall be 
stayed or reversea for waut of a proper or perfect yenue, where the 
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court shall appear by the iudietment or information to have had 
jurisdiction over the offence. Though this act cures a wrong venue, 
ifc does not cure a venue into a wrong county. MitcMPs cam-, 
2 Q. K 636, ante,*n, 246. The U & 15 Viet. c. 100, s. 24, also 
enacts, that “ no indictment tor any offence shall he held insufficient 
for want,” hiior (tUa, “ of a proper perfect venue.” 

EffeH of a Mttf omixsioH uf In an indictment for a mis¬ 

demeanor, a count containing no statement of venue, cither by 
reference or otherwise, is bad at common law after verdict, but a 
venue stated as usiial in^tho margiu of the indictment, is now 
sufficient. 14 & 1.5 Viet. c. 100, s. 23, antv, p. 245. 

Vhamje of trjn/r.] As already mentioned, autv, p. 230, where a 
fair and impartial trial cannot be had in the county where the 
venue is laid, the court of King’s IJeneh (the indictment being 
removed thither by ca tioruri) will, upon an affidavit stating that 
fact, permit a* suggestion to be entered on the record, so that tho 
trial may bo had^in an adjacent county. Good ground m;ist be 
stated in the affidavit, for the belief that a fair trial cannot b(‘ had. 
Clendnn’s ruse, 2 Sir, 911; Jlarrid’s caite, 3 liurr, 1330; 1 If'. JSI. 
378. The suggestion need not state the facts from which the infer¬ 
ence is drawn, that a fair trial cannot bo had. HunPit cusc, 3 Jl. iS- 
A. 444. This suggestion when entered is not traversable, 1 VhiHij 
Cnm. Zoir, 201. And tho venue in the indictment remains the 
same, the place of trial alone being changed. Jftid. It is only, how¬ 
ever, in case of misdemeanor, that the court of King’s Bcneh will, 
iu general, award a rfuirt' to try in a foreign county, though cases 
may occur in which the court would change the venue in felony. 
JluUIrtPs cmc, 5 JB. AiL 347; 2 Ki-r. M. 107. And even In 
cases of misdemeanor, the court has not exercised its discretionary 
power, unless there has been some peculiar reason, which made the 
ease almost one of necessity. Ih. UjKin an indictment for a mis¬ 
demeanor, the application to change the venue ought to bo made 
before issue joined. Zorbrd’s cam', 2 ])otrf. P. C. 440. 

The 19 Viet. c. IG, s. 1, provides, that “wlieuever any indictment 
or inquisition for any felony or misdemeanor committed, or supposed 
to have been committed, at any place out of the jurisdiction of the 
said Central Criminal Court, shall have been removed by writ of 
rertiorari into her majesty’s Court of (lucon’s Bench, cither before or 
, after the passing of this act, and it shall appear to such court in 
term time, or to any judge thereof in vacation, that it is expedient 
to the ends of justice that such indictment or inquisition shall be trie(l 
at the said Central Criminal Court, it shall be lawful for such Court 
of (iueen’s Bench in term time, or for such judge thereof in vaca¬ 
tion, to order that such indictment or inquisition shall be tried at the 
said Central Criminal Court,” 

With reference to the course to be taken by tho court from which 
any writ of evrthrari remotes an indictment, s. 8 of the same 
statute enacts, that “whenever apy writ of (rrtiumri shall be 
delivered to any court for the purpose of removing any indiot- 
ment%r inquisition from suoli court, suoh court shau require any 
person who shall be attending suoh court, under any recognizance 
or subjMcna, to prosecute, or to prosecute and give evidence, 
or to give evidence, upon the trial of suoh iudiotmeut or in¬ 
quisition, to enter into a recognizance in such sum of money as to 



* Venue. 


253 


such court shall seem lit, to prosecute, or to prosecute and give evi¬ 
dence, or to give evidenoe, as the case may be, upon the trial of such 
indictment or inquisition, whenever and wherever the same may he 
tried.” And sect. 9, enacts, “ whenever any writ of certiorari shall 
bo delivered to any court for the purjjose of removing any indictment 
or inquisition from such court, it shall be lawful for such court either 
to reejuire any person, who shall be attending such court under any 
recognizance, to take his trial upon such indictment or inquisition, to 
enter into such recognizance, with so many sureties, and in such sum 
or sums of money, and with such condition lor his appearance and 
taking his trial upon such indictment or, inquisition, whenever and 
wherever the same shall be tried, as to such court shall seem fit, or 
to commit such person to the common gaol or house of correction for 
tlio county or place for which such court shall be hdlden, there to 
remain until he shall bo removed pnder the provisions of this act, or 
otherwise delivered by due course of law.” 
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At common laic.'] IT is stated to be the better opinion, that if a 
man marry a woman under age, without the consent of her father or 
guardian, that act is not indictable at common law; but if children 
be taken from their parents or guardians, or others intrusted witli 
the care of them, by any sinister means, either by violence, deceit, 
conspiracy, or any corrupt or improper practices (as by intoxication), 
fur the purpose of marrying them, though the parties themsclv(>s 
may be consenting to the marriage, such criminal means will render 
the act an offence at common law. 1 East, P. C. 458, 45t>; 1 Jinss. 
by Urea, 7Gl ; 8 Chit. Crim. L. 718. So, seduction may take ])la<Mi 
tinder such circumstances of combination and conspiracy, as to 
render it an indictable offence. Lord Grefs case, 8 iSf. Tr. 519; 
1 East, P. C, 460; 1 liuss, by Grea. 701; Mears's ease, 2 Den, 
C. C\ It. 79. 

« 

Liy statute.] The offence of abduction was provided against by the 
3 Hen. 7, c. 2, 39 Eliz, c. 9, 4 & 5 P. & M. c. 8, and 1 Geo. 4, o. 115; 
but those statutes were repealed, and their provisions consolidated by 
the 9 Geo. 4, o. 31, 

The 19th section of that statute enacts, that where any woman 
shall have any interest, whether legal or equitable, present or future, 
absolute, ^nutional, or contingent, in any real or porsond estate; 
or shall be ou'heiress presumptive, or next of kin to any one having 
such interest, if any person siwll, from motives of lucre, take away or 
detain such woman against her will, with intent to marry or dolBe 
her, or to cause her to bo mirried or defiled by any other person; 
every such offender, and every person counselling, aiding, or abetting 
such offender, shall be guilty of felony, and being convicted thereof, 
shall be liable to be transported beyond the seas for life, or for any 
tern not less than seven years, or to be imprisoned with or without 
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hard labour, ia the common gaol or house of oorrcotion, for any term 
not exceeding four years. 

The Irish statute, 10 Geo. 4, c. 34, s. 22, enacts, that if any person 
shall, by force, take away any woman or girl a^nst her consent, 
with intent that such person or any other person wall marry or defile 
her, every such ofiendcr, and every accessary thereto before the fact, 
shall bo guilty of felony, and suflhr death as a felon, and every acces- 
bcxy thereto after the fact shall be guilty of felony, and be liable to 
be transported for life or for not less than seven years, or to be im¬ 
prisoned with or without hayd labour for any term not exceeding 
three years. The 5 & 6 Viet. c. 28, s. 15, after reciting the above 
section, enacts, that any person convicted of the said offence shall not 
softer deaUi, or have sentence of death awarded against him, but 
shall be transported for life, or for any term notices than seven 
years, or bo imprisoned for any tprm not exceeding four years, lly 
1. 19, such imprisonment may, according to the discretion of the 
court, be with or without hard labour and solitary confinement, such 
solitary confinement not exceeding one mouth at one time, nor three 
mouths in a year. By s. 18, a principal in the second degree, or 
accessary before the fact, is punishable as an accessary in the first 
depoe. 

Upon an indictment under the above statute of the 0 Geo. 4, o. 81, 
s. 19, the prosecutor must prove—1, the taking away or detaining of 
the woman against her will.—2, that the woman such an interest 
as is speciiied in the statute.—3, that, the taking away or detaining, 
was from motives of lucre.—4, the intent to marry or defile. 

Proof of the takiutj away or defatniny against the will, The 

3 Hen. 7, c. 2, like the 9 Geo. 4, uses the words, tako agaLust her 
will,” and upon those words, it has been held, that getting a woman 
inveigled out by confederates, and detaining her, and biking her 
aivay, is a taking within the statute of Hen. 7. Thus, where a con¬ 
federate of the prisoner inveigled a girl of fourteen, having a portion 
of 5000/., to with her and a maid-servant in a coach into the Bark, 
where the prisoner got into the coach, and the two women got out, 
and the prisoner detained the girl while the coach took them to his 
lodgings in the Strand; where, the next morning, he prevailed upon 
her, by threatening to carry her beyond seas, ia*oase she refused, to 
marry him (though there was no evidence that she was deflowered), 
the prisoner was convicted and executed, liroiafs cane, 1 Ventr. 243 ; 
1 Jtim, by Qrm, 703. So it is said, that it is no manner of excuse 
that the woman at first was taken away with her own consent, 
because, if she afterwards refuses to continue with the offender, and 
be forced against her will, she may* from that time, as projierlybe 
said to be taken against her wiU, as if she had never given any con¬ 
sent at all; for till the force was put upon her, she was in her own 
power. Hmrk. P. C. h. 1, c. 41,7; 1 Past, 2*, t\ 454.^ This 
would probably be now considered as a ** detaining’jMvithin the 
9 Geo. 4, c. 31. See also Wakefield's case, Murray's edr 

l^rmf of the woman's interest."\ The prosecutor must prove that the 
woman was interested in real or personal estate, according to the 
allegation in the indictment, or that she was the neii^s or next of 
kin to some one having such interest. Evidence of this fhot must be 
given m the usual way, and possession either of real or personal 
estate will Ix) immd facie evidence of interest. To prove that the 
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party is heiress, or next of kin, one of the family, or some ono 
acquainted with the family, may be called. 

<, 

Proof that theofhicewascomimttedfrom moth'tst o/’/wm*,] That 
the party was guilty of the oifenco from motives of lucre, will in 
general be gathered from the w'hole circumstances of the case. Proof 
that there was little or ho previous intercourse between the parties, 
will tend to establish this part of tlie case. So, that the offender was 
in needy circumstances, or that he has made declarations tending to 
show the object with which he committed tho crime. Thus, in 
Lot'kart Oorrhu's rasa, 1 Him. b;/ (irea, 707, it was proved that the 
prisoner was pressed for money, and backward in his payments ; 
and that he had admitted to one of the witnesses that he was in 
distressed eircUmstanecs. See Wnkeju’UVN eaite, 2 Leiv. V. C. 279; 
also liarratVs m«c, 9 1\ JiS7, where Parke, 11., said to the Jury, 

<‘I agree with the learned counsed for the prisoner, that there is a 
great distinction between this case and the case of It. v. IVakifM^ 
as there was nnt in that ease any previous intimacy between the 
parties. 1 also agree with him as to his argument, that if all tho 
other requisites of the statute constituting the offence are satisfied, and 
the evidence of the motive being the base and sordid one of lucre is 
unsatisfactory or insufficient, it will be your duty to acquit the prisontw 
of the charge of felony. * * * With respect to tho motives of the 
prisoner, e\'idenoii|||||fas been given of expressions used by the prisoner 
respecting the property of Miss Ellis, such as his having tola one of 
the witnesses that he had seen Mr. WhitwelPs will, and that she 
would be entitled to 200f. a year. Tliese expressions are important 
for you to consider, in order to your forming a judgment whemer the 
prisoner was actuated by motives of lucre or not.” 

Prmfof the intent to marry or ihJiUt.'] Under the 3 Hen, 7, it was 
ncoessary that there should be a marriage or defilement, the taking 
alone not being sufficient; And. 115; Cro. f.cu-. 486; 1 Russ, by 
Orea. 703 ; and it was not necessary to aver an intent to marry or 
defile ; FulhcoixPs ease^ Cro. Car. 482 ; nor was it material whether 
the woman was at last married or defiled witli or without her consent, 
if she were under force at the time of the taking, for such construction 
was equally withia*the words and meaning of the statute, (3 Hen. 7,) 
which was to protect the weaker sex from both foroo and fraud. 
Upon an indictment under the 9 Geo. 4, c. 31, however, it is not 
necessary to prove either a marriage or defiUng, but only ath intent 
to marry or defile, which, like the averment of “ motives of lucre,” 
will in general appear from tlie whole circumstances of the case. In 
an indii^ent under the 9 Geo.‘4, o. 31, however, an allegation ns 
to the intent will be necessary. 1 Russ, by Orea. 709. 

Abduction of girls under sixteen.'] The offence of taking away a 
maid or vwpan child unmarried, under the age of sixteen, from the 
emstody of^er father, &o., wap formerly provided for by the 4 & 5 
P. & M. c. 8, 8. 2 and 3 (now repealed) and was likewise, as it seems, 
an qffenoe at common law. H$wk. P. C.h.l, c. 41, s. 8. And the 
9 Geo, 4, c. 31, s. 20, enacts, ** that if any person shall unlawfully 
take, or cause to be taken, any unmarried gjiri, being under the age 
of sixteen years, out of the pi^sedsion, and against the will of her father 
and mother, or of any other person having the lawful care or charge of 
hbr, every such offerer shall he guilty of a misdemeanor, and Iwing 
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convicted thereof, shall be liable to snffer snob pnnisbment by fine or 
imprisonment, or by both, as the court shall award,” 

Upon an indictment for this oftenoe, the prosecutor must prove*- 
1, the taking of the girl (and that she is under sixteen) out of the 
possession of her father, &o.; 2, that it was against the wUl of the 
father, &c. It will be observed, that neither motives of lucre, nor 
an intent to marry or defile, are made coifttituent ports of this 
ofience, as in the preceding suction of the act. 

Proof of the taJiiny of the yirl out of the jMmession of the Jjttlu*)', wS’C*] 
It has been held that an illegitimate child is within the protection of 
the 4 & 5 P, & M, Cornforth’s case, 2 St. 1162; Jlairk. JP. C. h, 1, 
c. 41, s. 14. And the same would bo held under the new statute. 
I’hc taking away may be eftected, either by force or fraud, or by 
obtaining the consent of the girl herself to leave her father, &c. 
Thus it is said by Herbert, C. J.,*that the statute (of P. & M.) was 
made to present childi'en from being seduced from their parents or 
guardians by flattering or enticing words, promisesy or gifts, and 
married in a secret way to their disparagement, llieks v. Oore, 3 
Mod. 84. So it is no excuse that the defendant being related to 
the girl’s father, and frequently invited to the house, made use 
of no other seduction than the common blandishments of a lover, to 
iuduce'the girl secretly to elope and msirry him, if it i^pear that it 
was against the conseiiit of the father, 'fwisfetoifi^se, 1 Lev. 257 ; 
1 Sid. 387; 2 Kcb. 432 ; JLurk. P. C. h. 1, c. 41,▼ 10; 1 Jtms. by 
(iren. 712, 

It would seem according to the opinion of Gurney, B., that where a 
man by false and fraudulent representations, as by representing that 
he wished to place her in the service of a lady, induced the parents of 
a girl, between ten and eleven years of age, to allow him to take her 
away, such taking away was an abduction within the meaning ^ the 
statute. The learned judge iutended to have reserved the case for 
the consideration of tho judges, but the prisoner being convicted 
on another indictment, prevented tl»e necessity of his doing so. 
It, V. Hopkins, Carr, ty M, 264. Where A. went in the night to 
the house of B. and placed a ladder against a window and held 
it for F., thb daughter of B. to descend, which she did, and then 
eloped with A.; F. being a girl under sixteen, viz.*lifteen years old; 
this was held to be a ” taking” of F. out of the possession of her 
father, within the statuU>, although F. had herself proposed to A. to 
bring the ladder, and elope with him. It was held also that it was 
no defepee for A. that he did not know tliat F. was under sixteen, 
or that from her appearance ho might have thought she was of a 
greater age. It. v. Robim, 1 C. ^ X. 456. In Meadow's ease, 1 C. 
^y Xir. 399, a girl under sixteen was in service, and having been 
sent on an errand, was returning to her mistress’s house, when she 
was met by B. a former companion and schoolfellow, who representing 
that her mother wanted a servant and would engage h||, induced 
her to acoomjmny her to London. Parke, B., held that tS!s was not 
an ofience nnW the statute. But in Mantkehw's ease, 1 Den. C. C. 
R. 159; S. C. 22 Law J., M. C. 115, where the prisoner intendingjto 
emigrate to America hud privately jiersuaded a girl between twelve 
and thirteen years of age to go with him, and on the morning of his 
departure haa secretly told her to put up her things in a bundle and 
meet him at a certain spot, and she accordingly left her father’s 
house and met the prisoner, and the two travelled up to London 
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together; this was held to be a “ taking” undet the statute; Parke, 
B., stating that the marginal note in Meadatds erne was not warranted 
hy the facts proved at the trial. Jervis, <X J., in delivering judgment 
said : “ There are two points in this case. The first turns on the 
, constmotion of the vrord ‘ take’ in the statute. It is contended for 
the prisoner that the word * take’ must mean taking by force, actual 
or constructive. liut% comparison of the sections shows tkat tliat is 
not necessary. It is unimportant under the section on which this 
indictment was framed whether the girl consented or not to go away 
witli the njan. Tlxerc can bo no question upon the facts stated in 
this case, tliat when the prisoner met the girl at the appointed pkeo, 
there was then a taking of her. The statute was framx'd for the pro¬ 
tection of parents. Then we come to the second point, whether she was 
taken out of tlio possession of the father. According to the opinion of 
my brother Mauie, in Jt. v. Kq/p.s, 4 (V/j-, C. f. 167, it is not neces¬ 
sary that there should he an actual jxosscssion by the father, So 
long as she continues a member of her father’s family, ani. is under his 
control,'she is in his possession. The facts of this case show that 
there was a continuing possession by the father. The girl by the 
piisoner’s persuasion left her father’s house for the particular purpose 
of meeting the prisoner. If she had not met him she would have 
returned home. The possession of the father was therefore only 
conditionally renounced. By the act of taking, tlie pi*isonerweven‘a 
the connection l||||ween the girl* and her father, and ?o took lior out 
of his possession* This is in accordance with the decision of Maulo, 
J., in Jt. V. KipjM. 

of the u'aitt of consmt oflbcfufbrr, ^r. ] Tlxe prosecutor must 
proye tlie want of consent of the father or njothcr, or other person 
haying the lawful care or charge of the girl. Upon the death of the 
fath%p, the motlier retaims her lawful authority over the child, nf»t- 
withstanding a second marruigo, and the con.sent of the second 
husband is immaterial. Itntclip ’.s cn.s<', 3 Jirp. 39. Whether where 
a girl under sixteen is jdaced by the father ami mother under the 
temporary care of another, by w'hose collusion, and with whose consent 
she is taken away and married, it will bo an ofleuco Avithin the 
statute, does not appear to be well decided. The following case arose 
upon the statute rf)f Philip and Mary. A widow' fearing that her 
daughter, a rich heiress, might bo seduced into an imprudent marriage, 
ploxm her under the care of a female friend (Lady Gore), Avho sent 
for her son from abroad, and married him openly in the ciuirch, and 
daring canonical hours, to the heiress, before she hadattained.the ago 
of sixteen, and urithout tlxo consent of her mother, who w'as her 
guardian. It wife held by Herbert, C. J., that in order to bring the 
offence w'ithin the statute, it must appear that some artifieo was used; 
that the elopement was secret, and the marriage to the disjparagcrafnt 
of the family. Jlicks v. (fore, 3 Mod. 84; IJawh. C'. i. 1, c. 41, s. 11. 
In this it is to be noted, says Mr. East, that the mother had 
placed throhild under the care of Lodj Gore, by avIioso proouranco 
the marriage was effretod; but ttothieg is stated in the report to show 
that-^ claef justice laid any stress on that circumstance. And in 
truth, it deserves good consid<^ration before it is decided, that an 
ofl'eiuler acting in collusion wdtihi one who has the tomporaiy custody 
of another’s child for a special purpose, and knowing tliat the parent 
or proper guardian did not eonsant, is yet not witl^ the statute; for 
Gmn evciy schoolmistress might du^e of the children committed to 
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her core, ihongh such delegation of a child for a particular purpose 
lie no delegation of the jKiwer of disposing of her in marriage: but the 
governance of the childlin that respect may still he said to remain in 
the parent. 1 East, P. V. 457. There must be a continuous want 
of consent on the part of the pai'cnt, for if the consent be once given, 
it cannot, it is said, be revoked; Calthorpe v. Axtell, 3 Mod. 1(59: 
Jhttrh, P. C. h. 1, c. 41, s. 13. lJut this was not the point in judg¬ 
ment, and it has been observed, that it wants further confirmation. 
1 Itnss. by ft no. 70!?. 
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Offence at common law,] A ohilb cn rentre mi ?nere, cannot bo the 
subject of murder, chle ponf, Murd<o'. At common law an attempt to 
destroy such a child appears to have been lield to bo a misdemeanor. 
;j Chiu. Cr, Law, 796 ; 1 Jlim. hy Grea. 671. 

If, however, with the attempt to proctiro abortion a person does an 
act whereby a liviim' child is brought into the world immaturely, and 
who dies in consoqnence, that would be murder in the person doing 
the act. Per Maule, J., in TFc^’s case, 2 C. tV iiT. IfSl. 

Statute By the 7 Win. 1 and 1 Yict. e. 8.5, (K. & 1.) s. C, 

“ whosoever with iubrnt to procure the nuscarriage of any woman, 
shall unlawfully administer to her, or cause to bo taken by her, any 
poison, or other noxious thing, or shall unlawfully use any instru¬ 
ment, or other means whatsoever, with the like intent, shall bo guilty 
of felony, and being convicted thereof shall be liable, at the discridion 
of the court, to be transpoited beyond the .seas for the term of his or 
her natural life, or for any term not less than fifl-cen years, or to bo 
imprisoned for any term not exceeding throe years.” 

Bjy sec. 8, “ where any person shill be convicted of any offence 
punishable under this act, for which imprisonment may be awarded, 
it shall be lawful tor the court to sentence the offender to be impri- 
spned, or to be imprisoned and kept to hard labour, in the common 
gaol or house of correction, and also to direct that the offender shall 
be kept in solitary confinement for any portion or portions of such 
imprisonment wi^hard labour, not exceeding one month at any one 
time, and not exuding three months in any one year as to the court 
in its discretion shall seem meet.” 

Upon an indictment -under the above aot, the prosecutor must 
prove, the administering, or causing to be l^en, of some poison or 
other no.tiotts thing, with intent to-procure miscarriage, or the use of 
some instrument, or other means, with the like intent. 

Proof of the adminhOtriug.] T^^hca’e tlv» prisoner ^ve the prose¬ 
cutrix a cake containing poison, which she merely put into her mouth, 
and spit out again without swallowing any portion of it; the judges 
held, that a mere delivery did not Constitute an administering within 
the 43 Geo. 3, o. 68, and that ^erC was Uo odmini^rfag unless the 
poisoh was taken into the stomach. Cadnmfi cme,Varr. Supp. 267. 
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And see Tfarlvt/'s vase, 4 C. ^ 1\ 370, where the report of this cose in 
1 Mott. C. (\ 114 is stated to be inaccurate. But to constitute an 
administering there need not be an actual delivery by the hand of 
the prisoner, llarlvy'i case, supra. 

Upon an indictment under this section it was proved that the 
woman requested the prisoner to get her something to procure mis¬ 
carriage, and that a drug was both given by the prisoner and taken 
by the woman with that intent, but that the taking was not in the 

I iresenoc of the prisoner. It was held, nevertheless, that the prisoner 
lad caused the drug to be taken within the meaning of the statute. 
Ilarrivif JVilsou's cage (November 22, 1856), 5 JVeckfy Rep. 70. 

Vrmfofthc nature of the fhiiiff atJuunistered.] The nature of the 
poison or other noxious thing must Iw proved. TTpon an indictment 
on the 43 Geo. 3, c. 58, s. 2, for administering sann to a woman not 
quick M'ith child, with intent, &a., the charge was that the prisoner 
administered ** six ounces of the (leeitcfion of a certain shrub called 
savin then and there, being a noxious and destruejive thing.” It 
appeared that the prisoner had prepared the medicine by pouring 
boiling water on the leaves of the shrub, and the medical men 
examined stated that such preparation is called an infusion and not a 
decoction. It was objected that the medicine was misdescribed, but 
Lawrence, J., overruled the objection. He said infusion and decoction 
arc cjusdem ffcneris, and the variance is immaterial. The question 
is, whether the prisoner administered ani/ nuitt^r or thintj to the 
woman with intent to procure abortion. Phillips's case, 3 Vompb. 78. 
The authority of this decision appears to have been recognised by 
Vaughan, B., in the following case. The prisoner W’as indicted under 
the !) Geo. 4, c. 31, s. 13| for administering saffron to tho iiroseou- 
trix, with intent to procure abortion. Tho counsel for tho prisoner 
cross-examining as to the innocuous nature of the article o^inis- 
tered, Vaughan, B., said, “ does that signify f It is with the intention 
that we jury have to do ; and if the prisoner administered a bit of 
bread merely with the intent to procure abortion, it is sufficient to 
constitute the offence contemplated by the act of parliament.” Coe's 
ease, 6 C. ^ P. 403. It should' be observed, that the words of the 
statute were tho same os those used in the 7 Wm. 4 and 1 Viet. c. 85,• 
B. 6, “ any jMison or other noxious thinf/," or “ any instrument or 
other means whatsoever.” * 

The former statutes on this subject, the 43 Geo. 3, c, 58, and 
9 Geo. 4, e. 61, s. 14, distinguished between the case where the woman 
was quick and was not quiolc vrith child, and under both acts the 
woman must have been pregnant at the time. See Scudder's case, 
3 C. ^ P. 606; L ^^ 00 . v. C. 216. The terms of Ike recent are 
“ with intent to wocure the miscarriage of any woman,” om'.iiting the 
w'ords being then quick with child,” &c.; and it is immaterial 
whether the woman is or is not pregnant, if the prisoner, believing 
her to be so, administers the drug, or uses the instrument, with the 
intent of producing abortion, (roodhall's case, 1 Den. C. C. R, 187. 

Proof (f iJte intent.'] The intent will probably appear from the 
other circumstances of tho case. That the child was likely to be horn, 
a bastard, and to be chargeable to the reputed father, the prisoner, 
would be evidence to that effect. Proof of the clandestine manner in 
which the dn^s were x)rocured or administered would tend to the 
same conclusion.# 
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Ax affray is the fighting of two or more persons ia some public 
place, to the terror of the King’s subjects; foi» if the tightiiig be in 
private, it is not nu affray, but an assault. 4 Bl. Cbm. 14o. Seo 
Tinwihyr. Simpson, 1 O'., M, Jl. 737. It differs from a riot, in 
not being premeditated. Thus if a number of persons meet together 
at a fair, or market, or upon any other lawful or iunoeent occasion, 
and happen on a sudden quarrel to engage in lighting, they are not 
guilty of a riot, but of an affray only (of which none are pruilty but 
those who actu^ly engage in it); because the design of their meeting 
was innocent add lawful, and the breach of tlic peace happened with¬ 
out any previous intention. JIairk, P. C. h. 1, e. (>5, ». 3, Two 
persons may be guilty of an affray, but it requires tluroe or more to 
constitute a riot. Vide post. Mere quarrelsome words will not make 
an affiray. 4 BL Com. 14<>; 1 Rms, hy Grca. 292. 

To support a prosecution for an affray, the prosecutor must prove— 
1, the affiray, or fighting, &c.; 2, that it was in a public place ; 3, 
tliat it was to the terror of thn king’s subjects ; 4, that two or more 
persons were engaged in it. 

The principals and seconds in a prizb JSght were indioted in one 
count tor a not, and in another for an affiay. The evidence was, 
that the two first prisoners had fought together amidst a ^at crowd 
of persons, and that the outers were present aiding and abetting; 
that the place where they fought was,at a considerable distance from 
any highway, and when the officers m^e their appearanoe the fight 
was at an end. The prisoners, on being requir^ to do so, quietly 
yielded. Alderson, B., said, iit seems to me that there is no case 
aaainst these men. As to the affirky, it must occur in some public 
, pmee, and this is to all intents and purposes a private one. As to 
the riot, there must be some sort of resistance made to lawful 
authority to oonstitate it, some attonmt to oppose the constables who 
axe there to. preserve the peace. llie .case is nothing more than 
this:—Two persons choose to fight, and others look on, and the 
moment the officers present theipselves, all parties quieuy depart. 
The defendants may be indicted tor hn assault but nothing more. 
IBint's ease, 1 Cgx, C. C. 177; and see Jirown’s case, Car,^ M, 314. 

The punishment of common affrays is by fine and imprisonment; 
the measure of which must be regu^ted by the oircumstences of the 
case: for where there is any material aggravation, the punishment 
will be proportionally increased. 4 Bl, Com. 145; 1 liavok, B. C. 
c. 63, s. 20; 1 Muss, by Grea, 296. 
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Offence by statute 

Settinfffre to a diccIHuff-Juiusc, some person beimj therein 
iSettinfrffre to houses, farm fmildinffs, i^'c, , . 

Proof of the seffhu/ff-e, . . . . • 

Proof of the property set fire to ... . 

Prmf of the intent to injure or defraud . . '. 

Attemptiny to set fire to houses, Hfc. . 

fSeftiny fire to coal mines ». .. , 

Settiny fire to stacks, ’ ’. 

Settinyfire to ships with intent to murder 

to ships, with intetjit to destroy the same . 
to ships of war, i§'c. ..... 

to ships, ike,, in the jmrt of f,ondon 
Xeyliyenf hurniny 


. 263 
. 208 
. 263 
. 2(54 
. 2(}6 
. 265 
. 260 
. 260 
. 208 
. 272 
. 278 
. 278 
. 278 
. 276 
. 276 
. 276 
. 277 
. 277 


At common latvA The oftence of arson, which is a felony at 
common law, is defined by Lord Coke to be the malicious and 
voluntary burning the house of another, by night or by day. 3 Imt, 
(KJ; 1 llale, P. C. 500, 

Upon an indictment for this oldcnce^ the prosecutor must prove— 
1, the burning; 2, of the house of another; 8, that the offence was 
committed voluntarily and maliciously. 

• 

Proff of tlw burniny.'] To constitute arson at common law, it 
must be proved that there was*ff» actual burning of the house, or of 
some part of it, though it is’^not licccssary that any part should be 
wholly consumed, or that the fire ^ould nave any continuance, but 
be put out or go out Of itself. 2 J^astfP. C. 1020 ; 1 IJale, P. (7. 669, 

The settinyfire to tho house of another, maliciously to bum it, is 
not at common law a felony, ff either by accident or timely preven¬ 
tion, tibe fire does not take place. 1 Jlaw, P. C. 668; but it is now 
made a fdony by statute 9 & 10 Yiot. c. 26, s. 7. 

Proof that the house, ^c. burnt, is the house of another.'} In order 
to constitute the felonious offence of arson at common law, the fire 
must bum tlse house of anotdwr. The bunflSng of a man’s own house 
is no felony at common law, hut such bnn^g in a town, or so near 
to other houses as to create danger to them is at common law a great 
misdemeanor. 1 Hale, P. C. ^8; 2 East, P. C. 1027. And if a 
man set fire to his own house maliciously intending thereby to burn 
the adjoining hoilKi, belonging to another, if the latter house is 
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burnedi it is felony; if not it is a gret^jt misdemoanor. I Huhy 
I*. C. 568 ; 2 East, P. (?. 1031; and although the primary intention 
of the party were only to bum his own house, yet if, in fact, others 
were burnt, being adjoining, and in such a situation as that tlio lire 
must in all probability reach them, the intent being unlawful, and 
malicious, and the consc(ju(mce immediatcl}'^ and necessarily iiow'ing 
from the original act done^ it is felony. See 2 Engt, P. C. 1031 ; 
and Proberfs casCf tljere cited. 

The otfenoe may be committed, not only vrilli regard to a dwelling- 
house, but also with regard to all outhouses which arc parcel of it, 
though not contiguous, or under tlie same roof, as in the cose of 
burglary at common law. 1 Jfak, P. C. 567. And at common law, 
to bum a bam or outhouse, though not parcel of a dwelling-house, 
was felony, it had hay or com in it. Id, Tiie Tarious descrip¬ 
tions of buildings and farming stock are, liowever, now express!}' 
protected by statute, ride pout: und it will not tbei’cfore be neces¬ 
sary to examine how far they oome within the protection of Uic 
common law. ' » 

With regard to what constitutes a man’s own hmisr^ that apiJcars 
to be the actual and immediate possession of the house with an 
interest in it; it has therefore been held that a tenant for yeoi's of a 
house cannot at common law l>c guilty of a felony by burning it. 
Holmes's ca.'sc, Cro. Car, 376; 1 Jlak, P. </. 568; 2 Eastf P. C. 
1023. So a copyholder, although, he has surrendered the house by 
way of mortgage. Spalding's ease, 1 East, P. (\ 1025; 1 Leaeh, 
218. So a person who is ^ possession, under an agreement for a 
lease of three years. The judges in that case said, that the principle 
upon which Jlolmes's ease {sapru) wa.s decided, was right, and it was 
the protection of the person iu the actual and immediate possession 
of the house. Jirceme's cas*-, 1 Leach, 220 ; 2 East, P. C. 1026, 
See also Pedley's ease, 1 Leach, 242. 

Upon the same principle a landlord may be guilty of felony at 
common law, by burning the house of his tenant. Foster, 115; 4 
lil. Com, 221. So a woman entitled to dower out of a house in 
mortgage, the house having been let by her, and the, teuanf iu 

S ssession, no dower having been assi^ed, was held to be gnil^ of 
,ony in burning the house. Harris's case, Foster, 113; 2 East, 
Pt C, 1023. So a pauper put into a house, rented from year to year 
by the overseers, and suffered to live there without paymg rent, has 
no interest, but is merely a servant, and is guilty of felony if he sots 
lire to the house. The overseers have possession of tho house by 
means of his occupation. Goioan's case, 1 Leach, 246 («.); 2 East, 
P, C. 1027; Rickman's case, 2^ East, P. C. 1034. 

Proof of malice and icilfuhms,'\ It must be proved that the act 
of burning was both wilful and malicious, otherwise it is only a 
trespass, and not felony. 1 Hah, C. P. 669. Therefore if A, shoot 
imlawft^y at the pordtry or cattle of B., whereby he sets the house 
of another on fire, it is not felony ; for though the act he was doing 
was unlawful, he had nointentipn to burn the house. Id. In this 
case, observes Mr. East, ft should seen^to be understood, that he did 
not intend to steal the ^nltryj but merely to commit a trespass; for 
otherwise, the first attempt being felonious, the party must abide all 
the consequences. 2 East, P, €, 1010. If A. has a malioioos intent 
to bum the house of B., and in setting fire to it, bums the bouse of 
fi. and C., or the house of B. escapes by accident, and that of 0. only 
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is burnt, though A. did not inttmd to burn fh© hoi^e of C., yet in 
law this is a malicious and wilful burning of tbo house of C., and A. 
may bo indicted accordingly. 1 Hale, P. C. 569 ; 2 JHast, P. C. 10! 9. 
inio if A. command B. to burn the house of J. S., and he do so, and 
the lire bums also another house,^tliie person so commanding is 
accessary to tlie bm*ning of the latter house. Plquod. 475 ; 2 JEtiaf, 
P. AJ. 1019. So "where the primary iiftention of the offender is only 
to bum his own house (which is no felony), yet if in fact other houses 
are thereby burned, being adjoining, and in such a situation as that 
the tire must in all probability roach them, the intent being unlawful, 
and the consequence immediately and necessarily flowing ixom the 
original act done, it is felony. 2 P. C. 1031. On an indict¬ 
ment for wilfully sotting Are to a rick by liring a gun close to it, 
evidence, was allowed to be given by MaulofJ., ufith a view of 
showing that the Are was not accidental, that on a previous occasion 
tlic prisoner was seen near the riq^ with a gun in his hand, and that 
the rick was then also on Are. Douctfs casci 2 V. i.y K. 306. 

# 

Pif Tlie variou.s oflences of burning bouses and other pro¬ 

perty arc now for the most part provided against by various statutes; 
tlie evidence upon indictments under which vai'ies in several respects 
^ from the evidence under au indietmeut at common law. 

•SV HintiJirv to a dwell!uy-homny ani/ jho'sou hviiuj therein,~\ By the 
7 Wm. 4 and 1 Viet. c. 69 (E. & 1.,), rc|>ealing the 7 & 8 Goo. 4, 
e, 30 (E.)* and the 9 Geo. 4, c. 56 (1.,), it is enacted (s. 2), “that 
wliou\er shall mihiwfully ind maliciously set Are to any dwelling- 
house, any person kung therein, shall be guilty of felony, and being 
cuuNicUfl tliereol', shall sufler death,”. 

This sentence may bo recorded under the 4 Geo. 4, c. 48, s. 1, ante^ 
p. 235. 

Gnder the 7 Wm. 4 and 1 Viet. c. 89, s. 2, the prosecutor mflst 
prove: 1st. The wilfully setting Are (see jtost^ p. 266). 2nd. To a 
dwelling-house, which -word seems to be used iu the restricted sense 
given to it by the 7 & 8 Geo. 4, c. 89, s. 13 (see post, tit. Burglary), 
aud not to include all such buildings as would come within the 
common law dcAnition of a dwelling-house, the object of the clause 
apparently being to award a heavier punishment where life is endan¬ 
gered. 3rd. That the party named in tbo indictment, was in the 
dwelling-house when it was set on tire. 

A stable, which adjoined a dwelling-house, was set on Are; the 
Ikmes communicated to tlie dwelling-house, in which members of the 
family had been sleeping ; but it did not appear whether tlie house 
took Are before they left the house or after. Alderson, B., in sum¬ 
ming up the case to the jury, directed them to say by their verdict 
(should they And the prisoner guilty), whether the house took Are 
before the family was in the yard or after. If they were of opinion 
that it was after the family were in the yard, his lordship said, that 
ho thought they ought to acquit the prisoner of tho capital charge, 
as to sustain that, in his opinion, it was necessary that the parties 
named in the indictment should be in the house at the very time the 
hre was communicated to it. But his lordship added, that the point 
being a new one, and of very great importance, ho should not tahe 
upon himself to decide there, but should reserve the point for the deci¬ 
sion of the judges. The prisoner was acquitted of the entire charge. 
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fFflrrt'u’# case^ 1 C, C\ (>8. A similar decision was come to 
by Fatteson, J., in Fktcher*s case, 2 C. H- K, 215. 

Setting Jive to hotm-Sf <^r.] By the 7 Wm. 4 and 1 Tict. c. s. !i 
(re-enacting the 7 & 8 Geo. 1, c. 30, s. 2, with some slight variations, 
but modifying the punisliment), “ whosoever shall unlawfully and 
maliciousfy set fire to any dllurch or chapel, or to any chapel for 
the religious w'orship of persons dissenting the united wureh 
of England and Ireland; or shall unlawfully and malioiously 
fii’e to any house, stable, coachhouse, outhouse, wurehoxise, olKct', 
shop, mill, malthouse, hopoast, bam, or granary, or to any building 
or erection used in carrying on any trade or luiinufacture, or any 
branch thereof, whether the same dr any of them respectively sluUl 
then be in the' possei^Ron of the offender, or in the possession of any 
other person, with intent thereby^ to injure or defraud any i>ers{>n, 
shall be g>iilty of felony, and being convicted thereof, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
the tern of tlto natural life of such offender, or for any term not less 
than fifteen years, or to be imprisoned for anv term not exceeding 
three years.” 

By s. 12, “where any person shall be convicted of any ofl'enoc 
punishable finder tliis act, for which imprisonment ma}' he awarded, 
it shall be lawful for the court to sentence the ofteuder to be imprihOiie<l, 
or imprisoned and kept to hard labour, in the common gaol or bouse 
of correction, and also to direct that the offender shall be kept in soli- 
tar}' confiment for any portion or portions of sucli imprisonment, or 
imx»risonment with hara labour, jyt exceeding one mouth .ft any one 
time, and not exceeding three months in Iby one yeai*, as to the court 
in its discretion shall flteem meet.” And by th(‘ 7 A: 8 A’ict. c. G2 
(w'hich by the fourth section is to bo deemed a part of the 7 Wm. 4 
and 1 Viet. c. HO), s. 1, “whotr\’cr shall unlawfully and maliciously 
set fire to any hovel, shed, or fold, or to any farm-building, or any 
building or erection nsed in farming land, whether the same, or tmy 
of them respectively, shall then be in the TKJSsession of the offender, or 
in the possession of any other person, with intent thereby to injure or 
defraud anv person* shall bo guilty of felony, and being couA-ieded 
thereof shall be liable, at the discretion of the court, to be transijorted 
beyond the seas for the term of the natural life of such offender, or 
for any term not less than fifteen years, or to bo imprisoned for any 
term not exceeding three years.” 

By s. 2, “whoever shall unlawfully and maliciously sot fire to any 
hay, straw, wood, or other vegetable produce, being in any farm-hou^ 
or farm-bmlding, or to any implement of husbandry being in any farm¬ 
house or farm-building, Avith intent thereby to set fire to such fnnu- 
house or jEarm-building, and to injuro or defraud any person, sliall Ik: 
liable to the pains and penalties of unlawfully and mauciously setting 
lire to the said farm-house or farm-building, with intent thereby to 
injure or defraud such person.” 

By 3, “eveiy male person under the ago of eighteen years, who 
shall be coiwicted of^y ofiened under^this act, shall be liable, at the 
discretion of the court bdfore which he shall he convicted, in addition 
to any other sentence which may be passed upon him, to be publicly 
or privately whipped, in such manner and as often, not exceeding 
thnee, as ue court shall direct.” 

Proof of iite setting Jirf, The act of “setting fire” to the 
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proiMjrty must bo proved. The words sot fire ” were used in the 
Btat; if Ooo. 1, c. 22, and Mr. East observes, that he is not aware of 
any decision which has put a larger construction on those words 
than prevails by the rule of the common law. 2 Ji'fist, P, (j. 1()20. 
And tro afterwards remarks, that the actual burning at common 
law, and the “setting fire,” under the statute, in effect mean the 
same thing. Id. 1638 ; untc, p. 26341 The prisoner was indicted 
(under the 9 Geo. 1) for setting lire to an outhouse, liommonly called 
a paper-mill. It appeared that she had set firO to a large quantity 
of paper, drying in a loft annexed to the mill, but no part of the mill 
itself was consumed. The judges held, that this was not a setiingjire. 
to the mill within the statute. Tn\fhr''s ease, 2 iVsf, P. V. 1020 ; 
1 L<why -19. lJut see now, 9 & 10 Viet. c. 2-'i, s. 7, post- p. 273. 

Upon jfn indictment under sect. 3 of the 7* W. 4* and 1 Viet, 
c. 80, and the 7 & H Viet. c. 62, the prosecutor must prove: lat, The 
act of setting fire; 2nd, To the house or other buHaings specified ; 
and 3d, The intent to injure or defraud the i)arty mentioned in the 
indictment. • 

On a charge of arson, it appeared that a small faggot was set on 
lire on the boarded iloor of a room, and the faggot was nearly con¬ 
sumed ; tile boards of the floor were “ scorched black, but not burnt,” 
and no part of the wood of the floor was consumed. Cresswell, J., 
said ; ^'^Purkrr'a ense (see infra) is the nearest to the present, but 1 

think it is distinguisLable.1 have conferred w’lth my brotLcr 

rattesou, and he concurs witli mo in iliinking, that as the wood of 
the flour was scorebed, but no part of it consumed, the present in¬ 
dictment cannot be supported. We think that it is not essential to 
this offence that the wood e^uld be in a blaze, because some species 
of ivood will burn, and entirely consume wkihout blazing at all.” 
Murid Jlum'/l's vuhv^ Carr. <.y M, 541. 

Where the prisoner was indicted under the 7 Wm. 4 and 1 Yict. 
e. 89,8.3, and it was proved that the floor near the hearth was scorched, 
and it was in fact charred in a trifling way, that it had been at a red 
heat, though not in a blaze; Parke, B., field, that the oflence wa.s 
complete. Parker's rase, 9 C, <J|‘ J*. 45. 

To constitute a setting on fire, it is not necessary that any flame 
should bo visible. iStallion's vase, 1 Moo. C. V. Slf8, jjosI, p. 270. 
This decision wus come to upon the words “ .set fiiu ” in the 7 «& 8 
Oco. 4, c. 30, B. 2, which are repeated in the recent statute. 

The difficulties which arise in the proof of this oflence, are thus 
noticed by a writer on the criminal law of Sbotland: “ There is per¬ 
haps no crime in which evidence is so difficult as in this, both o>i 
account of the seorecy and privacy with which it is usually committed, 
and the devouring nature of the element raised, which destroys all 
the usual traces and iadieia by which in other instances guilt is 
detected,”—“ nevertheless it is not to be imagined that, on account 
of this difUeulty, the prosecutor is to be considered as relleA-ed from 
any part of the obligation to make out bis case; hut only that, in 
default of direct testimony, which is very seldom to bo ob&ined, 
a conviction may bo legally and safely obtained on ciroumstantial 
evidence, if it be only suffioiontly weighty. To require direct 
evidence of the wilful completion of tlie crime, would be in most, 
and generally the w’orst cases, to secure absolute impunity to the 
criminal law. Unlike other crimes, the proof of the coptm delicti 
in wilful fire-raising is generally mixed up with that which goes to 
fix guilt upon the prisoner; nor indeed in cases where direct evidenoo 
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cannot be obtained, can it well be otherwise, as the first eftbct of tlio 
fianies is to consume the combustibles which raised them. The hidicitt, 
which go to substantiate at once the corpus delictt and the guilt of the 
prisoner, are chieily that the lire broke out suddenly in an uninhabited 
house, or in difterent parts of the same building; that combustibles 
have been found strewed about or dropped at intervals, or placed in 
convenient situations to ej^lte combustion; as under beds, under 
thatch, luider attack, &c.: that the prisoner had a cause of ill-will 
against the suflerer, or had been heard to threaten him, or liad been 
seen purchasing combiistibles, or canying them in the direction of the 
premises, or lounging about them at suspicious hours. To this is to be 
added, where the fire was raised to defraud insurers, the important 
fact of the premises or its furniture having been insured at a higher 
value, or in different oftices at tlic same time, and of a clmm having 
liecn made or attempted to be made at both offices.*’ A/isott^s rriu- 
eiph'n uf the CV. Low of iScotla/uf, 444. 

Proof of thi property set fire to. J The prosecutor must prove that 
the property set Arc to comes within Uio meaning of the statute, and 
the description given in the indictment. • 

Under the 7 Wm. 4 and 1 Viet, c. 89, s. Ji, it is not necessary to 
prove that a dissenting chapel is registered and recorded, the words 
“ duly registered and recorded,” which were contained in the 7 & 8 
Geo. 4, c. 30, s. 2, being omitted in that enactment. 

The word house includes, as it seems, all such buildings as would 
come within that description, mion on indictment for aJrson at com¬ 
mon law. Vide ante, p. 264. That includes such buildings as burg¬ 
lary may be committed in at coinmon^aw; but whether the word 
woiild nowbe held to include all such buildings as burglary may be 
committed in under the 7 & 8 Geo. 4, c. 29, s. 13; scorns to bo doubt¬ 
ful. 8ee firectucMufs fiUitutes, 232 (m). A building intended for and 
construetc-d as a dwelling-house, but which had not been completed or 
inhabited, and in which the owner had deposited straw and agricul¬ 
tural implements, was held not to be a. house, outhouse, or will.in 
the 9 Geo. 1, c. 22. It was said, that it was not a bouse in resi>eel of 
which burglary or arson could be committed; that it was a house iii- 
teuded for I'esidence, but not inhabited, and therefore not a dwelling- 
house, though intended to be one. That it wa.s not an outhouse, 
because not parcel of a dwelling-house; and that it was not a ham, 
within the meaning of that word as used in the statute, Elsiuoro v. 
luhub, hundred of St. liriaveUs, 8 B. tV C. 461. Upon tho construction 
of the same statute (9 Geo. 1, c. 22), it has been held that a common 
gaol comes within the meaning of the word hum. H’he entrance to 
the prison was through the dwelling-house of the gaoler, (separated 
from t^e prison by a wall), and the prisoners were sometimes allowed 
to lie in it. All the judges held, that the dwelling-house was to be 
considered as port of the prison, and the whole prison was the bouse 
of the corporation to whom it belonged. One of the counts laid it as 
the house of the 45orporation'; another, of the^ gaoler; and a third, 
of the person whom the gaolta* snttefted to live in tlio house. Ikmne- 
vuffs case, 2 East, P. C. 1020; 2 W. JJl. 082 ; 1 Leach, 69. lint 
where a constable hired a cellar (as a lock-up house) under a cot¬ 
tage, and the cellar was ind^endent of tho cottage in all respects, 
it was held that the cellar was not properly described in an indict¬ 
ment for arson, either as the dwelling-house of tho constable, or as 
* an outhouse of tho cottage. Anon, cor. Mullock, JU., I Lcicin, C, C\ 8. 
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A shod OT cabin, though built of stone, roofed, and with low fire¬ 
place and window, does not in a ease of arson constitute a Louse 
within the 7 Wm. 4 and 1 Viot. c, 89, s. 8, where the building was 
erected not for habitation, but for workmen to take their meals and 
dry tlieir clothes in, and has not been slept in with permission of the 
owner. EttfflantVn raw, 1 C'ot, O. O. 79; 8, C.^l C. •§• K, 538. 

A cotton mill was held to be within^ie moaning of the word mill 
in thoO Geo. 1, o. 22. Aimi. 2 8tHrk. Vr. 1*1 .442 («). 

Upon the meaning of the word “ outhouse,** in the 9 Geo. 1, the 
following case was decided: It appeared that the prisoner (who was 
indicted for setting fire to an outhouse) had set fire to, and burnt part 
of a building of the prosecutor, situated in the yard at the back of his 
dwelling-house. The building was four or fiye ieet distant from tlie 
hou.se, but not joined to it. The yard was inclosed eta all sides, in 
one part'by the dwelliug-hou.se, in another by a w^all, and in a third 
by a railing, which separated it from a field, and in the remaining 
part by a hedge. The prosecutor kept a public-house, and was also 
a tiax-dresser. The buildings in question consisted of a stable and 
chamber over over it, used as a shop for the keeping and dressing of 
flax. It was objected, that tliis was part of the dwelling-house, and 
not an outhouse; but the prisoner having been convicted, the judges 
w»*re of opinion that the verdict was right. It was observed that 
though, for some purposes, this might be part of the dwelling-house, 
yet that in fact it was an outhouse. KoiWs cosCf 2 East, 1*. t\ 1022. 
Tlio following case was decided upon the words of the same statute: 
The prisoner was indicted in some counts for setting fire to uu outhouse, 
in others to a house. The premises burned consisted of a school-room, 
which was situated very n^ar to the house in which the prosecutor 
lived, being separated from it only by a narrow passage about a yard 
wide. The roof of the house, which was of tile, reached over part of 
the roof of the school, which was thatched with straw; an* the school, 
with a garden and other premises, together with a court which sur¬ 
rounded tho whole, were rented of the parish by the prosecutor at a 
yearly rent. There was a continued fence round the premises, and 
nolwdy but the prosecutor or his family had a right to come withiu 
it. It was objected for the prisoner, that the building was neither a 
house nor on outhouse within the 9 Geo. 1, c. 22 ; but the judges 
were of opinion that it was correctly described either as an outhouse, 
or part of a dwelling-house within the meaning of the statute. 
H'inUtr's case, Itms. 4* Ey. G** G'. 295; 2 liuss. hij (leva. 658. Tho 
following case, upon the construction of the same word, arose on an 
indictment under the 7 & 8 Geo. 4 ; The place in question stood in 
an inclosed field, a furlong from the dwelling-house, and not in sight. 
It had been originally tuvided into stalls, capable of holding eight 
beasts, partly open and partly thatched. Of late years it was boarded 
all round, tho stalls taken away, and an opening left for cattle to come 
in of their own aooord. There was neither window nor door, and the 
opening was sixteen feet wide, so that a waggon might be drawn 
tnrougn it, imder cover. The back part of the roof was supported by 
posts, to which the lido boards were naUod. Part of it internally was 
boarded and looked up. There was no distinotion in the roof be¬ 
tween tho inclosed and the uuinclosed part, and the inhabitants and 
owners usually called it the cow-stalls. Park, J,, did not consider tliis 
an outiiouse within the statute, but reserved the point for tho opinion 
of the judges. Six of the judges were of opinion that this was an 
outhouse within the statute; but seven of their lordships beidg of a 
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contrary opinion, a pardon was recommended. JiUkun's mse, 1 
Moody. O, C, See also Ililh'S v. Inhnh, of Shrvtfsbnry. 0 AVis/, 

•1Si7 ; iroodwartPs w,ve, 1 Moody. C. 0. 325. 

The ]>risoner was tried before Littledale, J., upon- an indictment, 
one count of which char^jed him ^rith setting? lire to an outhouse of 
W. I). Tlie prosecutor was a labourer and poulterer, and had be¬ 
tween two and three acres«of land, and kept three eows. The 
building in question was in the prosecutor’s farm-yard, and was three 
or foiu* poles distant from the dwelling-house, from which it might bo 
seen. The prosecutor kept a cart in it, which he used in hia business of 
a poulterer, and also kept his cows in it at night. There was a bam 
adjoining the dwelling-house, then a gateway, and tJien another rangt' 
of buildings which did not adjoin the dwelling-house or barn ; the 
first of wnich'from the dwelling-house was a pig-sty, then another 
pig-sty, then a turkey-house, adjoining to which was the building in 
question. The dwelling-house and barn formed one side of the farm¬ 
yard, and the three other sides were formed by a fence inclosing 
these buildings. The building in question was formed by si.\: upright 
posts neai’ly seven feet high, three in the front and three at the back, 
one post being at each comer, and the other two in tlie middle of the 
front and back, these posts supporting the roof; there were pieces of 
wood laid from one side to tno other. Straw was put upon these 
pieces of wood, laid wide at the bottom and drawn up to a ridge at 
the top; the straw was packed up as close as it could be packed; the 
]ueces of wood and straw made the roof. The front of the building to 
the farm-yard was entirely open between the posts, one side of the 
building adjoined the turkey-house which covered that side all the 
way up to the roof, and that side was nailed to the turktty-house. 
The back.adjoined a held and was a rail fence, the rails being six 
inches wide: these came four or live feet from the ground within two 
feet of the'roof, and this back formed part of the fence before men¬ 
tioned. The side opposite the turkey-shed adjoined the road, and 
was a pale fence but not quite up to the top. One of the witnesst's 
for the prosecution, a considerable farmer, said he should consider the 
building an outhouse. About half-past two o’clock in the afternoon 
smoke was seen to issue from the buttom of the roof, in the corner 
between tlie field above mentioned and the road; there was a good 
deal of smoke in the straw; some handfuls of straw were puUed out; 
there were sparks in the straw when upon the ground, but no sparks 
were seen in the straw upon the roof; no flame was seen ; a ball of 
linen was pulled out of the roof with the straw; smoko and sparks 
came from the ball; the ball was trod out; the ball was burnt right 
through one side; three or four pails of water were brought, and the 
fire on the roof was extinguished by throwing some of the water upon 
it. On the following day two half matches were found in tlie straw 
on the ground, which was pidled from the roof; but there was no 
appearance of burning in thosfe. On the same day several handfuls 
of straw were taken out of the roof, and there was burnt staraw in 
some of thm handfuls; and 'on the came d^ on examining the 
straw lying on the ground down by*the buildmg, there were some 
burnt ashes, and the ends of some of the straw were burnt, and the 
ends of some of them dropped bfi^ like a powder, and the ends of some 
of^the straw had been redneed to ashes; no part of tho wood, either 
in the pieces on which the straw was laid, or in the posts of the build¬ 
ing, was burnt. The prisoner was oonvieted, and sentence of death 
passed upon* him, but executkea wns respited to take the opinion of 
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tho judges. TJireo questions were submitted to them: Ist. Whether 
Ihe building was an outhouse within the meaning of the7 & 8 Geo. 4. 
e. <‘)0, s. 2. 2ad. Whether in cose the building were an outhouse^ 
the .straw (as almvc desoribed) was a part of the building. Ilrd. 
Whether this was a setting on fire. All the judges present (except 
Tindal, C, J.), thought the erection an outhouse, and that tlie con¬ 
viction was right. Stallion^a mscj 1 Moody^ V, V. 898. 

The prisoner was convicted before Mr. Justice Patteson at the 
llodfordshirc spring assizes, 1844, for feloniously setting fire to an 
outhome of Tliomas Bourn. The building set fire to was a pig-sty, 
that shut at the top, with boarded sides, Imving three doors opening 
into a yai’d in the possession of tho prosecutor; the back of the 
pig-sty formed part of tho fence between the prosecutor’s and the ad¬ 
joining property. The state of the premises was this: jS-rst, the pro¬ 
secutor’s house fronting the public road, with a back door opening 
into tlie yard; then a paled fcnco about two fe<it; then a cottage; then 
a barn attached to it: tho cottage and barn wore let by the prosecu¬ 
tor to a tenant; they opened to the road, and neither of them had 
any door or openingtiuto the yard. Next to the cottage and barn 
was a stable; then a barn ; then the pig-sty, all in the possession of 
tlie prosecutor, aud opening into tlae yard. Next to the pig-sty was 
a paled fence, and then a live hedge round to the house, iu which 
iiedge were three gates u])cning into an orchard and two ticlds. On 
tho part of the prisoner it was contended, that this pig-sty was not 
an outhouse, witliin the statute 7 Wm. 4 and 1 Viet. c. 89, s. 8. Tho 
almve eases of BlUnun, Haiiyhton^ and t'ititlUoiii were referred to; as 
also the cases of Purrotl, G C, Jj’ P. 402; IPoudtntrd, 1 C, O, 

828; and Kt unll, ibid. 488^ The learned judgo reserved the point 
for the opinion of the judges; aud tho case was considered at a 
meeting of all the judges, except Coleridge and Maule, JJ., in 
Easter term, 1844, when their lordships were unanimously of 
opinion that the conviction was right. Anws Jones's case, 2 Moody, 

V. a 808. 

An indictment for burning a slahlc is not supported by proof of 
burning a shed, which had been built for and used as a stable origin¬ 
ally, but had latterly been used merely as a lumber shed. Colley*s 
case, 2 Mim. till' li. 47d. But svmhle, a building built originally for a 
stable does not cease to be a stable, though horses have not been kept 
in it for three years, if nothing has been done in the mean time to 
show an intention of never employing it for that purpose again. Meg. 
v. Uammond, 1 Cox, C. C. 60 ; S. C. 1 C. 4* AT. 308. 

In Amos's casa, 2 Den. C. C. H, 65; S. C. 20 X, J, M. C. 103, it 
was held, that a building twenty-four feet square, with wooden sides, 
glass windows, slated roof, and commonly calle<l “the workshop,” 
used as a storehouse for seasoned timber, as a place for deposit of 
tools, and for the working up of timbor, may be desoribed as “ a 
shod,” under 7 & 8 Viet. c. 62. 

The house burued should be desoribed as being in the possession of 
the person who is in the actual occupation, even ^ugh the possession 
he wrongful. Thus where a labourer in husbandry was j^rmitted 
to occupy a house as part of his wages, mi after being disoharged 
from his master’s service, and told to quit the house in a month, 
romainod in, it after that period; it was held by the judges, upon an 
indictment for setting lire to the house, that it was rightly desoribed 
as being in the possession of the labourer. Wallis's case, 1 Moody, 
C. C. 844. 
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As to tho amendnient of variances between the proof and the alle¬ 
gation in tlie indietment, see 11 «& 12 Vici. e, 4G. a. 4, anUy 

р, 107. 

Proof of the intent to injure or defraud.'] The prosecutor must 
prove the intent to injure or defraud tlie party mentioned in the 
indictment. Upon the proof of the intent of too prisoner, Tindol, 
C. J., made the following observations in his charge to the grand 
jury at Bristol: “Where the statute directs, that to complete the 
offence it must have been done with intent to injure or defraud some 
person, there is no occasion that either malice or ill-will should 
subsist against tho person whose property is destroyed. It is a 
malicious act in contemplation of law, \toen a man wilfully does that 
which is illegal, and its necessary consequence must injure his 
neighbour, and it is unnecessary to observe that the seUing lire 
to another’s house, whether the owner be a stranger to the prisoner, 
or a pereon against whom he had a former grudge, must be equally 
iujunous to tom; nor will it be necessary to prove that the nouse 
which forms the subject of the indictment in <any particular case, 
was that which was actually set on tire by the prisoner. It will, be 
sufficient to constitute the offence, if he is shown to have feloniously 
set on fire another house, from ivhieh the flames communicated 
to tho rest {ride ante, p. 263). No man can shelter himself from 
punishment on tlie ground that the mischief ho committed was 
wider in its consequences than he originally intended.” 5 Car. .S* 
P. 266 (»). Thus where a man w'as indicted for setting fire to 
a mill (43 Geo. 2, o. 58, s, 1, repealed) with intent to injure the 
occupier tlicreof, and it appeared from the prosecutor’s evidence, 
that the prisoner was an inoffensive man, and never had any ijuarrel 
with toe occupier, and that there was no known motive for commit¬ 
ting the act, and he was convicted; the judges hold tlie conviction 
right, for that a party wrho does an act wilfully, necessarily intends 
that which must be the constiquence of his act, Farrington's 
case, Jiuss. Jig. C. C. 207; Philp's case, 1 Moody, C. C. 273. 

But on an indictment under the 7 AV’m. 4 and 1 Viet. c. 80, a. 2, 
for the capital offence of setting Are to a dwelling-house, some jicrson 
being toerein (the indictment not charging any intent to injure or 
defraud any person), toe prisoner cannot be convicted of too trans- 
jmrtablo offence of setting lire to the house, under tlie third section of 
that statute, as an allegation of intent to injure or defraud some 
person is essential to an indictment under that section. Jiey. v. 
Paiee, 1 C. K. 73. 

It has been held, that a wife who set fire to her husband’s house, 
was not guilty of felony, within the 7 & 8 Geo. 4, c. 30, s. 2. The 
indictment described the prisoner as the wife of J. Marsh, and 
charged her with setting^fire to a certain house of the said J. Marsh, 
with intent to injure him, agiunst the statute. It appeared that the 
prisoner and her husband had lived separate for about two years, 
and previous to toe act, ^hen she^ applied for the candle with 
which it was done, she said it was to sot !^er husband’s house on fire, 
bticause she wanted to hut^ him to death. On a case reserved 
upon the miestion, whether i1^ was an offence within the 7 & 8 Geo. 4, 

с. 30, 6. 2, for a wife to set Are to her husband’s house for the 
purpose of doing him a^pe^nal injury, the conviction was held 
wrong, the learned judges ti^nking, that to constitute tho offence, it 
Vas essential that there shc^d be an intent to injure or defraud 
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some third person, not one identified with herself. Afars/t’,i case, 

1 Mootiy, a a 182. 

Where the intent laid is to defraud insurers, the insurance must 
bo proved. To prove tliis the policy must be produced; evidence of 
the books of an insurance company not beins admissible, unless 
notice has been given to produce the policy, or the nim-produotion of 
the policy is accounted for. Doran's case. 1 JUsp. 127. -I'hc policy 
must be properly stamped, (filson's rase, Ituss. Ity C. C’. ; 

2 I^.urh, 1007 ; 1 Taunt. 95. 

A prisoner tried at the assizes for arson, on Wodhesday the 20th 
of March, was, on Monday the 18th, served at the prison with a notice 
to jffoduee a policy of insurance. The commission day was Friday 
tlie 15th, and the prisoner’s home was ten miles from the assize town. 
It w'as held that the notice was served too late. lUlw&mhe's rase, 5 

vS* P. 522 ; 1 M. >.V 2tob. 260. It was also held in the same case, 
that the intent to defraud an insurance company, being charged in 
the indictment, was not such notice to the prisoner as would make a 
notice to produce the policy unnecessary. In Kitson's mtse, 1 Dears, 
(J. C. 2i. 187, <S'. C. 22 L. ’J. M. C. 118, the Court of Criminal Apj»eal 
came to a similar decision. 

AUemjttiwj to set fire to buildimfs, iVc.] By the 9 & 10 Yict. c. 25, 
s. 7, “whoever shall unlawfully and maliciously, by any overt act 
attempt to set tiro to any building, vessel, or mine, or to any staelc 
or steer, or b) any vegetable produce of such kind and with such 
intent, that if the oft'ence were complete, the oflender would ho 
guilty of felony, and liable to be transported beyond the seas for the 
term of his natural life, shall, although such building, vessel, mine, 
stack, steer, or vegetable produce be not actually set on fire, bo 
guilty of felony, and, being convicted thereof, shall be liable, at the 
discretion of tlic court, to be transported beyond the seas for any 
terra not exceeding fifteen years, or to be imprisoned for any term not 
oxcueding two years.” And see ptjst, tit. Malicious 2njartes. 

This section meets those cases in which the “ setting fire ” has not 
boon sufticient, see Taylor's ease, ante, 267. The section, it u-ill 
be observed, makes the attempt to set fire to the different things 
therein mentioned, a felony; with reference to those things aot com¬ 
prised within the section, the attempt to set fire is a misdemeanour 
only at common law. 

SeJMnyJire to coal niines.'] By the 7 Wm. 4 and 1 Vic. c. 89, s. 9, 
“ whosoever shall unlawfully and maliciously set fire to any mine of 
cool, or cannel coal, shall be guilty of felony,” and on eop'.'iotion 
may be transported for life, or for not less than fifteen years, or 
imprisoned for not exceeding three years. 

fiettiiiff fire to stacks, tijr.] By tU| 7 Wm. 4 and 1 Vick c. 89, 
s. 10, “whosoever shall unlawfully and maliciouslv set fire to any 
stack of corn, grain, pulse, tares, straw, haulm, stubble, furze, heath, 
fern, hay, turf, peat, coals, *barooal, or wood, or any steer of wood, 
sliall be guilty of felony, and being eonvioted thereof, shall bo liable, 
at the discretion of the court, to bo transported beyond the seas for 
term of the natural life of such offender, or for any term not less 
than fifteen years, or to bo imprisoned for any term not exceeding 
three years.” 

A stack of flax, with seed in it, is a stack of “ grain,” within the 

K 3 
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meaning of this section, Spcneer'a case (Jfov. 22ad, 1856), 5 Weelily 
Rep. 70. 

See also as to sotting fire to farm produoe, &c., or implements, 
being in fann buildings, the 7 & 8 Viet. c. 62, ss. 1, 2, 3, ««?(-, 

p. 266. 

As to the power of the court to award hard labour and solitary 
confinement, sec ante, p. 266. 

By the 7 & 8 Goo. 4, c. 30, e. 17 (which portion of tho section is 
not rej^vealcd by the J Viet, c, 80), if any person shall unlawfully and 
maliciously set fire to any crop of corn, grain or pulse, whether 
standing or cut domi, or to any part of a w'ood, coppice or plan¬ 
tation of trees, or to any heath, gorze, furze, or fern, wheresoever 
the same may be gracing; every such ofiender shall be guilty 
of felony, and, being convicted tli’ereof, sliall bo liable, at the dis¬ 
cretion of the court, to be transported beyond the seas for the term 
of seven years, or to be impri^ned for any term not exceeding 
two years,* and if a male, to be once, twice, or thrice publielj^ or 
privately whipped (if tho court sliall so think lit) in addition to 
such imprisonment. 

The 9 Geo. 4, e, 56, (I.), s. 18, is exactly similar, with the oxoep- 
tion of the omission of the words “or to any heath, gorze, furze, or 
lern.” 

Tlie evidence upon an indictment under tho tenth section of tho 
7 Wm. 4 and 1 A'ict. c. 89, will, in all material respects, resemble 
that upon an indictment for setting fire to a house, &c., under 
flection 3, ante, p. 266. 

\Vliere a man was indicted under the 9 Geo. 1, c. 22, which made 
it felony to set fire to any cock, mow, or stack of com, and was 
charged udth being accesary to setting fire to ‘* an unthrashed parcid 
of wheat,” this was held not to be an offence within the statute. 
Judd's rase, 1 Leach, 484; 2 Bast, P. C. 1018; 2 T. R. 255. 

The prisoner was indicted under the 7 & 8 Geo. 4, c. 30, s. 17, fur 
setting fire to “ a stack of straw.” It appeared in evidence, that tlie 
stack in question was made partly of straw, there being two or thret? 
loads at me bottom, and the residue of haulm, that is, the aftermatli 
or stubble of rye or wheat, about eighteen inches long; according to 
one witness the straw and haulm were mixed. Amongst other objec¬ 
tions to the indictment it was urged, that this was not a stack of 
siraic within the statute, and upon a case reserved for tho opinion of 
the judges, they held ^1 the objections good. The prisoner was 
afterwards indicted for setting tire to “a stack of straw called 
haulm; ” but Vaughan, B., intimated his opinion, that it was unsafe 
to convict on such a count. Reader's ease, 4 cV P. 245 ; 1 Moody, 
O. C. 239. See also lirown's case, 4 (/. <}(- P. 553 (n); Tottenham's 
ease. 7 C. P. 237; 1 Moo, C. V, 461. 

The 7 Wm. 4 & 1 Viet. e. 89, s. 10, it will be observed, uses the 
words iMuIm and stubble as ^weil as straw. 

Where tiiie prisoner was indicted under tho 7 & 8 Geo. 4, c. 30, 
s. 17, for setting fire to “ oi^e staoi^df barley, of the value of 100/., 
of E. P. Willims,” it* was objected th^t tho word “ barley” was 
not mentioned in the statute; but Patteson, J., thought that 
chargii^ the offence os setting fim to a stack of hirley was suffioient. 
Swathin's case, 4 C. iSr P. 548. So an indictment charging the pri¬ 
soner with setting fire to n certain stack of beans" is good, for tho 
judges are bonnd to oc^det beam as a species of pulse. Woodward's 
ea$s, 1 MoodpyOi iThe pritonet was fndieted tinder the 
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same statute for sotting iiro to a stack of wood. It appeared that 
between tho house of the prosecutor and the next house there was an 
archway, over wliich a sort of loft was made by means of a tem¬ 
porary iloor, and that in this place there was an armful of straw, and 
a score of faggots piled on one another. Tho prisoner set fire to the 
straw, which was burnt, as well as some of the faggots. Park, J., 
was clearly of opinion, that this was not a stack of wood within the 
moaning of the act of parliament. Avis's case, 6 C. P. 348. Where 
A. and B. were charged with setting fire to a wpod, and it ap^ared 
that they set fire to a summer-house which was in the woou, and 
that from the summer-house the fhe was communicated to tho 
wood; it was held, that they might be properly convicted on this 
indictment under tho 7 & 8 Geo. 4, c. 30, s. 17. iVwc’s case, 9 C, 
A P. 729. 

{Setting fire to a single detachctl tree is not arson within the 7 & 8 
Geo. 4, c. 30, s. 17; J)avt/*s case, C. C. 60. 

AVhero a eo\iut in an iniUctment under the 7 & 8 Geo. 4, c. 30, 
s. 17, charged tho prisoner with sotting fire to a certain stack of 
straw, but without alleging any intent to injure, the judges present, 
on a case reserved, w’cre unanimously of opinion tiiat, as that clause 
liad no vrords of intent, the count was good. R. v, Kewill, 1 Moo, 
(', C. 458. It will be observed, that the 7 Wm. & 1 Viet. c. 89, 
s. 10, docs not contain any intent to injure. 

Softituj Jirc to ships irith intent to murder.'] By the 7 Wm. 4 & 
1 Yict. c. *89, s. 4, “ whosoever shall unlawfully and maliciously set 
fire to, cast away, or in anywise destroy any ship or vessel, either 
w'ith intent to murder any person, or whereby the life of any person 
shall be endangered, shall bo guilty of felony, and being convicted 
thereof shall sufl'er death.” 

The hcutencc may be recorded, ante, p. 235. 

Under this section the prosecutpr must prove, 1st. Tho»«etting fire, 
or other act of the prisoner, by which tho ship was cast away or 
destroyed. 2nd. The intent to murder,, from ciroumstaales from 
which it may be inferred, or otherwise, that tho life of some person 
was cndaisgcrcd by the act done. 

tSeitinf/ Jire to ships with intent to dcslrop tlte itamc.] By the 
7 AYm. 4 and 1 Viet. o. 89, s. 6 (ro-onaoting with some verbal altera¬ 
tions the 7 & 8 Geo. 4, c. 30, s. 9, but modifpng tho punishment), 
“ whosoever shall unlawfully and maliciously set lire to, or in anywise 
destroy any ship or vessel, whether tho same be complete or in an 
unfinished state, or shall unlawfully and maUoiously set fire to, cast 
away, or in anywise destroy any ship or vessel, with intent tliercby to 
prejudice any owner or part-owner of such ship or vessel, or of any 
goods on board tho same, or any person Hint hath imderwritten, or 
shall uudenvrite any policy of insurance upon such sliip or vessel, or 
on the freight thereof, or upon any goods on board the same, shall bo 
guilty of felony, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for the term 
of the natural life of such ofibnder, or for any term not less Hian 
fifteen years, or to he imprisoned for any term not exceeding three 
years.’’ 

As to the power to award hard labour and solitary confinement, see 
ante, p. 266. 

The evidence upon on indiotment ui^r the 7 Wm, 4 and 1 Tint* 
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c. 89, 8. 6, for setting fire to n ship Mrill, in all material respects, be 
the same as that before detailed upon an indictment for setting ftte to 
a house, «»<e, p. 265. 

AVhere a pleasure boat eighteen feet long was set fire to, Patteson, J., 
indined to uiink it was a vessel within the meaning of the 7 & 8 Oeo. -1, 
c. 30,8. 9; but the prisoner being acquitted on the merits, no decided 
opinion was given, case, 4 (7. 4* P. 559. Upon an indiot- 

mont for setting lire to a barge, Alderson, J., said, that if the prisoner 
was convicted, he would take the opinion of the judges as to whether 
a barge was within the statute. The prisoner was acquitted. StinWs 
case, 4 C. P. 569. 

If the intent be laid to prejudice the underwriters, the jiolicy must 
be produced {ante, p. 273); and it must be proved that the ship sailed 
on her voyages 

It has been held that the phrt-owdet of a ship may bo oonrietod of 
setting lire to it with intent to injure the other part-owners, although 
he has insured the whole ship and promised that the other part-owners 
shall have tho,benefit of the insurance. Philp's case, 1 MaoOy, (\ V. 
263 ; It. v. Newill, 1 Motnly, (\ (\ 458. A person may be tried under 
the 7 Wm. 4 and 1 Viet. c. 89, ss, 6 & 11, as an accessary before the 
fact, to the ofience of setting fire to a vessel of which he was at tlic 
time part-owner. WtiUare's case, Carr. Jj-Jf.-200. The nndenvritfjrs 
on a policy on goods fraudulently made are within the statute*, tliough 
no goods be put on board. S. C. 2 3/w/. (*. (\ 200. Sec ante, p. 55. 

Setting fire to ships ofmir, (§•<".] By the 12 fieo. 3, c. 24, s. 1, “ if 
any person or persons shall, either within this reabn, or in any of the 
islands, countries, forts, or places thereunto belonging, wilfully or 
maliciously set on fire or bum, or otherwise destroy, or cause to be set 
on tiro or Durnt, or otherwise destroyed, or aid, procure, abet, or assist 
in the setting on fire, or burning, or oUierwise destroying any of his 
Majesty’s sMps or vessels of war, whether tlie said ships or vessels of 
war be on float or building, or begun to be built, in any of his Majesty’s 
dockyardi, or building or repairing by contract in any private yards 
for the TMc of his Majes^, or any of his Majesty’s arsenals, magazines, 
dockyards, ropeyards, victualling offices, or any of tlic buildings oreetod 
therein, or belonging thereto; or any limber or materials there placed, 
for building, repairing, or fitting out of ships, or vessels, or any of his 
Majesty’s military, naval, or.victualling stores, or other ammunition 
of war, or £uay place or places, where any such military, naval, or 
victualling stores, or other ammunition of war, is, are, or shall be kept, 
])laced, or deposited; that then the person or persons guilty of any 
such offence, being tbereof convicted in due form of law, shall la? 
o^iidged guilty of friony, and shall suffer death as in cases of felony, 
without benefit of clergy.” 

By s. 2, “any person who shall commit any of the offences before 
mentioned, in any plajBftrf>ttt of this realm, may be indicted and tried 
for the same, either in any shire or county within this realm, in like 
manner and fonutos if such off^e been committed within the 
said shire or counly, or^in such islaha, country, or place where such 
uifehoe shall have h^n actually committed, as his Majesty, his heirs 
or successors, may deem most expedient for bringing such offender to 
justice: jiny law, usage, or custom notwithstanding.” This off'enoe 
is still capital, 7 & 8 Geq. 4, o. 28, ss. 6 & 7. 

By the articles of the navy (22 Geo. 3, c. 38, art. 25) every person 
• who sliall unlawfully burn or set fire to any magazine or store of 
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powder, or ehip’s boat, ketch, hoy, or vessel, or tackle or fumituro 
thereunto belonging, not appertaining to an enemy or rebel, shall be 
punished with death, by the sentence of a court martial. 

SvfUttfi ^fire to ships, ^'c., in tin- pwi of LtmOon.'] The 39 Goo. 3, 
e. 69, a public local act for rendering more commodious, and for 
better regulating the port of I^ondon, enacts (by s. 104), “that if 
any porsdi or persons whomsoever shall wilfully and mauciously set 
on lire any of the works to be made by virtue of this act, or any ship 
or other vessel lying or being in the said canal, or in any of the dooks, 
basins, cuts, or other works to bo made by virtue of this act, everj' 
]»erson so offending in any of the said cases, shall be adjudged guilty 
of felony without benefit of clergy.” 

• 

NMjiiyvni hnniiny.'] By 6 Annt, c. 31, and 14 Geo. 3, e. 78, 
s. 84, “ if any menial or other servmit, through negligence or careless¬ 
ness, shall lire, or cause to be fired any dwelling-house or otherwise, 
and be convicted tliereof, by oath of one witness before two justices, 
he shall forfeit 106/. to the churobwardens, to be distributed amongst 
the sutferers by such lire; and if he should not pay tlio same imme¬ 
diately on demand of tlio churchwardens, he shall be committed by 
the justioes to some workhouse, or common gaol, or house of cori’erj- 
tion, for eighti*en months, there to be kept to hai^ labour.” 

For prt)visions of the statute 9 & 10 Viet. c. 25, “ an act for pre¬ 
venting malicious injuries to persons and property by fire, or by 
('xplosivc or destructive substances,” see pusi, til. Malicious Injuries. 
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it amounts to a battery, 'nrhicb includes an assault. A battery seems 
to be, when any injury whatsoever, be it never so small, is actually 
done to the person of a man in an angry, or rovengeftil, or rude, or 
insolent manner, as by spitting in his face, or throwing water on him ; 
I^ursell V. Jlntm, SA. B. 602; or any way touohing him in anger, 
or violently jostling him out of the way, and the like. 1 FmI, 
P, C. 406; 1 Hawk. v. 62, s. 2; liawlinya v. Till^ 3 Jj’ If'. 28. 
]i. N. P. 16. 

Ono charged with an assault and battery may be found guiltj" of 
the assault, and yet acquitted of the battery ; but every battery 
includes an assault: therefore on an indictment for an assault anil 
battery, in which the assault is ill laid, if the defendant bo found 
guilty of the battery, it is sufficient. 1 Ilawk. h. 1, v. 62, s. 1, The 
injury need nob be efteeted directly by the hand of the party. Thus 
there may be an assault by encourajA; a dog to bite; by riding 
over a person with a horse ; or*by w^lfiiliy and violently dri\*ing a cart, 
&c. against the carriage ol another prson, and therebv causing bodily 
injury to the persons travelling in it. And it seems that it is not ne¬ 
cessary that the assault should be immediate; as whore a defendant 
threw a lighted squib into a market-place, which being tossed from 
hand to hand by different persons, at last hit the plaintiff in the face, 
and put out his eye; it%as adjudged that this was actionable as an 
assault and battery, Sontt v. Hhf-jthvrd, 2 BL Rrp. 892; 3 ff7/». 40.3, 
by three judges; Bkwkstonc, J,, contra. And the same has bc*<>n 
holdcn where a person pushed a drunken man against another, and 
thereby hurt him. Short v. L<*rfi/ot/, cor. Zee, C. Jl, 1752, B. N. P. 
16. But if such person intended doing a right act, as to assist tbo 
drunken man, or to prevent him from going dong the street without 
help, and in so doing a hurt ensued, he would not be answerable. Jd. 
ibid, 1 Jims, by Gren. 751-762. 

Bliat dtws not amount to an assault.'] Although it was formerly 
doubted, it is now clear that no words, whatever nature they may be 
of, will constitute an assault. Hawk. I*. C. h. 1, c. 62, ». 1; 1 B( 4 c. Ah, 
AssauU and Battery (.fl); 1 Buss, by (irca. 760, But words may 
qualify what would otherwise be an assault, by showing that the 
party intends no present corporal injury, as where a person meeting 
another, laid his hand upon his sword, saying, If it were not assize 
time, I would not take such language from you; ” for it shows that 
he had not a d^gn to do the party any corporal htirt. Tidtcrville v. 
Savage^ 1 Mod, 8; 2 Keh, 645,. 

What does not amount to an assault — accident.] "Where an injury 
is purely accidental, and the party wholly without fault, it will not 
amount to a battery. Weaver v. Ward, Hob. 134; 2 Bidl, Ah. 648. 
Thus where the defendant was indicted for throwing down skins in a 
yard, being a publio place, by which a man’s eye was beaten out, it 
apparing that the wind blew the skin out of the way, and that the 
injiuy was caused by this oircutistance, the defendant was aequitt^. 
GilPs case, 1 Str, 190. But if in < tho course of an unlawful act a 
blow is struck, as where two persons are engj^ed in fighting, and one 
of them accidentally and unintentionally strides a third person, this 
is not such an accident aS will prevent thet^low from being a battery. 
James v, Campbell, 6 C. ^ P, 372. 

There is a distinction in cases of apident, with regard to the liability 
of the party, in civil and in criminal prooeraings. Thus it is said by 
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JTtmkim, that it seoms that a man shall not forfeit a recognizance of 
tho peace by a hurt done to another merely through negligence or 
miscnanoe, as where^ne soldier hurts another hy discmrging a gun in 
oxoroiso wi^ut sufficient caution; for notwithstanding such person, 
must in a oi^ action give the other satisfaction for tlie damage occa¬ 
sioned by his want of care, yet he seems not to have offended against 
the purport of such a recognizance, unless he “he guilty of some wilM 
breach of the peace. Hawk, P, (■. h. 1,>. CO, s. 27. It is said that it 
may b^ deemed a general rule in criminal cases, that tho same facts 
whioh make killing homicide by misadventure (vide postf, will^o a 
good defence upon an indictment for a battery, Arehb. tV. L. 443, 
lO^A (‘d. • 

IVhat shall not amount to an, assault-^anicahh- voHtitst.'\ An injury 
received in playing at any la^^l sport, as cudgels, by consent, will 
not amount to a battery in law, fdr tha intent of the parties is not 
unlawful, hut rather oommendahle, and tending mutually to promote 
activity and courage; yet it seems it would be otherwise, if the 
lighting were with naked swords, because no conseht can make so 
<langerous a diversion lawful. Hawk. P. C. b. 1, c. CO, s. 26; (hm. 
JJiff, Pleader (3 M. 18); Jiul. N. P. 15. In an action for assault 
and battery, where it was insisted as a defence that the plaintiff and 
defendant fought hy consent, Pafker, C. li., said, that fitting being 
unlawful, the consent of tlie plaintiff would be uo bar to the action; 
and he cited a ease where Ileynolds, C. B., in an action to recover 
live guineas on a boxing-match, held the consideration illegal. 
PuuUer v. Clarke, li. JS\ P. 1C. See also Lewis’s vase, 1 C. K, 419. 

does not amount to an assault—lawful chastisetnenWy If a 
parent in a reasonable manner chastise his child, or a master his ser¬ 
vant being actually his seivant at the time, or a schoolmaster his 
scholar, or a gaoler his prisoner, or if one confine a friend who is mad, 
and bind and beat him, in such circumstances it is no assault. Hawk. 
P, C. h. 1, e, 30, s, 23; Com. Dig. Pleader (3 M. 13.) A defendant 
may justify even a mayhem, if done hy him as an officer of the army 
for disobedience of orders, and he may give*in evidence the sentence 
of a council of war, upon a petition against him hy the plaintiff; and 
if by tho sentence the petition is dismissed, it wiu he conclusive evi¬ 
dence in favour of the defendant. Laiw v. Deghcrg, li, N. P. 19. 
In all cases of chastisement it must, in order to be justifiable, appear 
to have been reasonable. 1 Eust, P. C. 406; andisee post, tH, Murder. 

JVhat does not amount to an assault — self-defe.nee,'\ A blow or other 
violence necessary for the defence of a man’s person against tip 
violence of another will not constitute a battery. Thus if A. lift uji 
his stick and offer to strike B., it is a sufficient assault to justify B. in 
striking A,; for he need not stay tiU A. has actually struck nim. li. 
H. P. 18. But every assault will not justify every battery, and it is 
matter of evidence whether tho assault was proportionable to the bat¬ 
tery ; an assault may indeed be of such a nature as to justify a ndiykem; 
])ut where it appeared ^at A. had lifted the form upon which B. sat, 
whereby the latter fell, it was held no justilication for B.’s biting off 
A.’s Huger, li. N. P. 18. In cases of assault, as in other oases of 
trespass, the party ought not in the first instance to beat the assailant, 
unless the attack is made with such violence as to render tho battery 
necessary. Weaver v. Ihtsh, 8 T, It, 78; 1 liuss. hy Ch'ea, 754. 
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Where a man strikes at another within a distance capable of the latter 
being struck, he is justified in using such a degr^ of force os will 
prevent a rej^tition, Per Pai'hi\ Amu. 2 C. C. 48. But 

a Idow struck after all danger is past, is an assault. Jh'isculPs euttr, 
Cui\ ijr M. 214, per Coh rm/e, If the violence used be more than 
is necessary to repel tlie assault, the party may be convicted of an 
assault. MttheVs casty^ V, P. 474, 284. 

The rule on this point is well laid down % a writer on Scotch law: 
“Though fully justified in retaliating, the i>arty must not carry his 
resentment such a length as to become the assailant in his turn, as by 
continuing to beat the aggressor after he has been disabled, or has 
submitted, or by usingii lethal or ponderous weapon, as a knife, puker, 
batphet, or hammer, against a fist or cane, or in general pushing his 
advantage, in point of str<'ngth or weapon, to the uttermost. In suclx 
cases the defence degenerates into aggression, and the original assail* 
ant is entitled to demand punishment for the hvw usnuult committed 
on him, after his original attack had been duly chastised.” AUhoh'h 
P tiuc, Cr. liittc of 177; 1 Ilumv, 

Wlmt Joes not nuiount to an us-saii/t — {nter/ci'cnve to preveut hrvaeh 
of the peace, iirc.] A man may justify au assault and battciy, in 
preventing the commission of a felony or broueli of the peace, or iu 
the suppression of a riot, &c.; as ff he force a sword from one who 
offers to kill another therewitli, or gently lay his bands upon another, 
and thereby stay him from inciting a dog against a third person. 
Jfatek. P. C. b. 1, c. 00, s. 20; 1 JtusH. h/ Gcea. 7o5; Com. Jh't/. 
PfeaJci' (3 JI. 10.) See Timothy v. Himpson. I M. H’ IL 757 ; 5 
Tynch. 244. Although where there is an actual a.s.sault, any one 
may interfere between the parties tu prevent a further breach of th<‘ 
peace, and may jxistify an assault in so doing, yet a further privilege 
IS given to persons standing ia a particular relation. Thus in the case 
of husband and wife, where the latter is charged with a battery, it is a 

i 'ustifieationforher that A. 15., thepemn struck, was going to wound 
ler husband, and that she eomraitted tl»o assault to defend him, and 
prevent A; B. from beating him. ]t. N. P.48; 1 Lord Itaym. 02. So 
tho husband may justify a battery iu defence of his wife. In like 
manner, a child may justify any assault iu defence of his parent. 
Ji, iV. P, 18; Hawk. P. C. h. 1, c. 00, s. 23. Though a servant 
may justify an assault in defence of his master, yet it has been said 
that a man cannot justify an assault in defence of his servant, because 
he may havo an action per servitium amisit; but tho servant can 
have no action for an assault upon his master. Leward v. BuseUy, 
1 Lord liuym. 62; 1 Salk. 407; P. N. P. 18. The reason appear.s 
|p bo an ihsuflioient one, since it would, bo e(|iially applicable to the 
ease of a husband committing an assault in defence of his wife, for an 
injury to whom an action per ymd consortium aumit will lie, Hawkins, 
though he states that there are opinions to the contrary, lays down 
the rule as including the case of a master committing an assault in 
defence of his servant. Hawk. P. C. h. 1, c. 60, ss. 23, 24. And this 
also was the opinion of Lord llansfield, “ 1 cannot say,” he observes, 
“that a master interposing when his servant is assaulted, is not 
justifiable under the oircumsianoes, as well as a servant interposing 
for his master. If rests on tlm relaoen between master and servant, v 
Tiejmllv. Read, Loji, 215 ; l!Puss. ^ Grea,155. A servant edhnot, 
as it seems, justify an assaulbin defence of his master’s son. Hawk, 
P. C. h. 1. e. 60, ». 24; 1 Ru^, by Grm, 756, Kor a tenant in dc- 
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fence of his landlord. Leward v. Smifhy, 1 I^ord Raym. G2. A 
porson is jostiiied in giving in charge, and a oonstahle in arresting 
without warrant, a parly who has been guilty of a breach of the peace, 
if tlioro are reasonable grounds for apprehending its continuance or 
immediate renewal, but not otherwise, liaynny, Brewster^ 11 Law 
Jour, Jf, (/. 5. 

Whftt does not amount to nn assauU—defence of possession.'} A man 
may justifvan assault and battery in deience of his lands or goods, or 
of the goods of another delivered to him to be kept. Hawk. P. A. 1, 
i\ GO, s. 23; Alderson v. Wuistcfl, 1 C. K. 358. In these cases, 
unless the trespass is accompanied with Violence, the owner of the land 
will not be justified in assaulting the trespasser in the first instance; 
but should request him to depart or desist, and if he refuses, should 
gently lay Imnds on him for ti#purpose of removing him, and if he 
resist with force, then force may be used in return by the owner, 
sufficient to effect his expulsion. Weaver v. Bus?t, 8 T. 11. 78 ; 2 
JVo/t, Ak.1048; 1 Bast, P, (*. 400; B. A'. P. 19. liut it iswotherwiso, if 
the trespasser enter the close with violence, in which case tiie owner 
may, without a previous request to depart, use violence in return m 
the first instance, (ireen v. Gttddard, Saik. 641; TuUay v. Bern, 
1 C. cV B. G; B, X. P. 19. iJnt by this must be understood a force 
proportioned to the violence ()f the trespasser, and only for the pur- 
j)Ose of subduing Ins violence. See 1 Buss, by Orea. 758 («). “ A 

civil trespass,” says Holroyd, I., “ will not justify the firing a pistol 
at the trespasser, in sudden I’esentment or anger. If a person takes 
forcible possession of another’s elose, so as to be guilty of a breach of 
the [leaco, it is more than a trespass; so if a man with force invades 
and enters into direlliny of another. But a man is not authorised 
to hre a pistol on every invasion or intrusion into Ids house. Ho 
ought, if he has a reasonable opportunity, to endeavour to remove tlie 
trespasser without having recourse to tne last extremity.” Meade’s 
ease, 1 Lvwin, C. V. 185, stated pttst. It seems that in all oases of 
resistance to trespassers, the par^ resisting will he guilty in law of 
an assault and battery, if he resists with such violence that it would, 
if death had ensued, have been manslaughter. Vide post, titles, 
Manshuyhter and Murder. 

What diH'S not amount to an assault—execution of process by officers, 
tS'c.] A peace officer, or sheriff’s officer may justify laying hands 
upon a party to arrest him. 2 Boll, Ah. 54(». But it is only under 
particular circumstances %a4a sheriff’s officer, in serving another 
with process, can lay hands upon him. Harrison v. Jlodyson, 10 B. 
^ C. 446. A peace officer, like others, must only use the degree of 
force necessary for the occasion, and will be answerable for the 
excess; as where a constable had apprehended a boy fighting, and a 
by-stander said, “you ought not to nandcuff the boy,” upon which 
the constable gave him a blow with a stick, and took him to the 
watchhouse ; in an action by the party struck, against the constable, 
it appeared that the plaintiff had placed hiniself before the defendant 
for the purpose of preventing him from taking the boy to the watoh- 
honse. Burrough, J., said, “ There can ho no doubt that the con¬ 
stables wore ri^t in stopping tbe fight, and would be justified in 
apprehending any one aided or abetted those who fought; hut it 
did not appear that the defeud^t did either. If ^ey thought l^at 
as tho deumdant was apprehending the boy, the plaintiff plaoim him- 
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self before the defendant to hinder him from doing so, that would 
justify the defendant in detaining the plaintiff at the watchhoiise, but 
not in beating him; but if the plaintiff only said, ‘ you have no right 
to handcuff’ the boy,’ the defendant was clearly a wrong do<^r as to the 
whole.” Leiy v. JStbeard^t, 1 C. lS* P, 40. So, where one of the 
marshals of the city of London, whoso duty it was on the days of 
public meeting in the (htildhall, to see that a passage was kept for 
members of the corporation, directed a person in front of the crowd 
to stand back, and on being told by him that he could not for those 
behind him, struck him immediately on the face, saying, that he would 
make him, it was ruled, that in so doing he exceeded his authority; 
that he should have confined himself to Sio use of pressure, and that 
he should have waited a short time, to dford an opportunity for re- 
TOoring tlie paity in a more peaceable way. hmuon v. f Ww, 6 C*. 

1*. 193. The defendant was indicted for assaulting a policeman in 
the execution of his duty. It api^ared that the jwlioeman having 
been called into a public-house to put an end to a disturbance which 
the defendant was making, found him at high words witli the land¬ 
lord. The defendant attempted to go into a room in which a guest was 

# ting, whereupon the policeman collared him, without being desired 
do so, and prevented his going into Uie i-oom. Tbo defendant then 
struck the^liceman, and several blovrs passed on both sides. Parke, 
Jj., lield, that if the jury were satisfied that there was no likelihood of 
the defendant’s committing a breach of the peaoo on the guest in tbo 
room, it was no part of the policeman’s duty to prevent the defendant 
from entering it; hut assuming that to be so, if the defendant used 
more violence than was necessary to repel the assault committed on 
him by the policeman, they ought to find lum guilty of a common 
assault. Mabel's ease, 9 <5r 2*. 474. A coroner nO’amett v. Fer¬ 
ranti, <i 21. f*. 611; and a magistrate upon a preliminary inquiry; 

CojT V. Caleritlye., 1 2i. (\ 16; mnv justify a forcible cxcumou of a 

party from the room, oven although lie bo the attorney of the person 
accused. Where, however, the inquiry ja of a final and judicial 
nature, all persons have a right to be present. 2)auhney v. Cotmr, 
10 B. ^ a 237. 

Smmnart/ conricttmi bur to an imlietment fornssauU.”\ The 9 Oeo. 
4, c. 31, s. 27, enacts, “ that where any person shall unlawfully assault 
or beat any other person, it shall be lawful for two justices of the peace, 
upon complaint of the party aggrieved, to hear and determine .such 
offence, and the offender, upon conriction thereof before them, shall 
forfeit and pay such fine as shall apjiear to them to be moot, not ex¬ 
ceeding, together with costs (if ordered) the sum of five pounds, which 
fine shall be paid to some one oOhe overseers of the poor, or to some 
other officer of parish, township, or place, in which tbo offbnee shall 
have been committed, to bo 1^ such overseer or officer paid over to the 
general use of the rate of tlio county, riding, or division, in which such 
parish, township, or place shall be situate, whether the same shall or 
shall not contribute to such general rate; and the evidence of any in¬ 
habitant of the county, ridi^, or division, shall be admitted in proof 
of the offence, notwithstanding snch application of the fine incurred 
thereby; and i| such fine ai shall be awarded by the said justices, 
together with tSe costs (if oi^credVi^all n^ be paid, eitlicr imme¬ 
diately after the conviction, or within such jreriod os the said justices 
shall, at the time of eonviorion, appoint, it shall bo lawful for them tu 
commit the offender to the oommon gaol or house of correction, there 
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to be imprisoned for any term not excooding two months, noloss such 
fine and costs be sooner paid; but if the justices, upon the hearing of 
any such case of assault or battery shall deem the oifence not to be 
proved, or shall iind the assault or battery to have boon justified, or 
so trifling as not to merit any punishment, and shall accordingly dis¬ 
miss the complaint, they shall forthwith (on the interpretation of this, 
word 800 ]ti)hi)mnCs 10 Jaiw Jour. M. C, make out a certificate 
under their hands, stating tlie fact of such dismissal, and shall deliver 
such certificate hi the party- against whom the complaint was pre¬ 
ferred.” By 8. 28, “if any per.son against whom any such com¬ 
plaint shall have boon preferred for any common assault or battery, 
shall have obtained such certificate as aforesaid, or having been 
convicted, shiill liavc paid tbe whole amount adjudged to be paid, or 
have Bufiered Uie punishment awarded for non-payment; an every such 
case, he shall he released from all further or other proceedings, civil 
or criminal, for the said cause.” 

Bys. 29, it is provided, “that in case the justices shall find the 
assault or battery complained of to have been accompanied by any 
aitemjit to commit felony, or shall be of opinion th#the same is from 
any other circumstance a fit subject for a prosecution by indictment, 
they shaU abstain from any adjudication thereon, and shall deal with 
the case in all respects in the same miuiner us they would have done 
before tlie passiug of the act; provided also, that nothing therein con¬ 
tained shall authorise any justice of the peace to hear and determine 
any case of assault or battery, in which any question shall arise as to 
tlift title to any lands, tenements, or lioreditaments, or any interest 
therein, or accruing therefrom, or as to any bankruptcy, insolvency, or 
a!iy execution, under the process of any court of justice.” 

It seems where the assault is with intent to commit a felony, it is 
optional with the justices whether they will convict the offender of a 
common assault, or direct him to be iudieted. Where the charge was 
of such an assault, and the magistrates proceeded to convict, on an 
applicatiou for a m*//orrtri to quash the conviction, Ijord Tenterdcu 
said, that the conviction was for a common assault, and that the act 
gave tbe justices a discretionary power to judge whether the charge 
amounted in substance to more than a common assault. Parke, J., 
observed, that at'all events a certiorari could hardly he granted ; for if 
the magistrates had no jurisdiction, the conviction was a nullity. 
Firffit's eiific, 1 Lcufin^ C, ('. 10 (h). And see ylnou 1 if. Ad. 382. 

2\ncer to convici of an aasuiiit upon un indictment for felony, rc- 
peuM,] By the 7 Wm. 4 and 1 Viet. c. Ho, s. 11, it was enacted, 
“ that on the trial of any person fqr any of the oft'enoos hereinbefore 
mentioned, or for any felony wl^ever, vvhere the crime charged 
shall include an assault against th^erson, it shall be lawful for tiic 
jury to acquit of the felony, and to md a verdict of guiltj' of assault 
against the person indicted, if the evidence shall warrant each find¬ 
ing ; and when such vordiot shall be found, the court shall have power 
to imprison the person so found guilty of an assault for any term not 
exceeding tlircc years.” 

But liiis section has been, owing to the difficulties which arose 
iipon its construction, expressly repealed by the^ll & 15 Viet, 
c. 100, s. 10. 

But by sect. 9 of th&t statute, a person indicted for a febny or 
misdemeanor may be found guilty of au attempt to coxxumt the some, 
and is liable as if charged with, and convicted of the attempt only. 
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UXDEB tliis head are comprised certain assaults to which, heinj^ of 
an tif^gravatcd character, the legislature has attached additional 
punishment. Various other enactments of the same nature will be 
found stated in a subsequent part of t]ii$ work, in connexion with the 
ofience with intent to commit which the assault is cha(ged to hit\'o 
been made. , . 

In prosecuting for the offence of an aggravated assault, the statute 
points out the particular evidence necessary to be given in .addition 
to the common proof of assault. 

Assaults with intent h olimmit felony, Ac.] ily the 9 Geo. 4, c. 31, 
(E.), 8. 25, it is enacted, “ that where any person shall be charged 
with and convicted of any of the following offences as misdemeanours, 
that is to say, of any assault with intept to commit felony, of any 
assault upon any peace of&cer, or revenue officer, in the due execution 
of his duty, or upon any person acting in aid of such officer ; of any 
assault upon any person, with intent to resist or prevent the lawful 
apprehension or detainer of the party so assaulting, or of any othSr 
person for any offence for which he or they may be liable by law to 
be apprehended or detained; or of any assault committed in pur¬ 
suance of any conspiracy to raise the rate of w^s: in any such case, 
the court may sentence the offends to bo imprisoned, yirith or without 
hal’d labour, iu the common g^ or liouse of correction, for auy 
term not exceeding two years, Imd may also (if it diall so think 
fit) fine the offender, and requirS him to find sureties for keeping tlie 
peace.” 

Aygramied assaults under 14: A 15 T'7rf. c. 19, s, 4.] The 14 & 15 
Viet. c. 19, 8. 4, enacts that, “whereas it is expedient to make 
further provision for the pimishment of aggravated assaults, be il 
enacted, that any person jsh^ ^n^wfolly and maliciously infiiet 
upon any other person, either with or*without any weapon or instru¬ 
ment, any grievous bodily harm, or unlawfiiUy and malioiously cut, 
stab, or wound any other peason, every such offender sh^ be guilty 
of a misdemeanour, and being convicted thereof shall be liable, at the 
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diwcretion of tlio court, to bo impriaoned, with or without hard labour, 
for any term not exceeding three years; provided, however, that 
nothing herein contained shall be deemed or taken to repeal the pro¬ 
visions of the 10 Oco. 4, o. 34, s. 29. 

Lnhmd amndts, By the 14 & Viet. e. 100, s. 29, whenever 
any person convicted (amongst other offences) of any indecent assault, 
or any assault occasioning actual bodily harm, it shall be lawful to 
the court to sentence the offender to be imprisoned for any term now 
\varranted by law, and also to be kept to hard labour during the 
whole or any part of such imprisonment.” 

Asftatdis on o£io<‘7‘f> vndvnrouritiy in save s/tnncrerketl 2 Jro 2 )rHt/, 

By the 9 Geo. 4, c. 31, s. 24, it is enacted, “that if*any person 
shall assault and strike, or wound any inagistrate, officer, or other 
person whatsoever, lawfully authorisM, on account of the exercise of 
his duty in or concerning the preservation of any vessel in distress, or 
eff any vessel, goods, or effects wrecked, stranded, or oaston shoi'e, or 
lying under water; every such offender being cdhvieted thereof, 
shall be liable to be transported beyond the seas for the term of seven 
years, or to be imprisoned, with or without hard labour, in the com¬ 
mon gaol, or house of correction, for such tern as the court shall 
award.” 

Assaults on oj^eers ein^dnt/ed to prevoft snuifftjliwfJ] By the 8 tfc 9 
Viet. c. 87, 8. 60, it is enacted, “that if any person shall by 
fttnse or violence assault, resist, oppose, molest, hinder, or obstruct 
any officer of the army, navy, or marines, being duly employed for 
the prevention of smuggling, and on full pay, or any officer of 
customs or excise, or other person acting in his or their aid or 
assistance, or duly employed for the prevention of smuggling, in the 
due execution of bis or their office or duty, such person being thereof 
convicted, shall be transported for seven years, or scnteno.ed to bo 
imprisoned in any house of correction or common gaol, and kept to 
hard labour, for any term not exceeding three years, at the discretion 
of the court before whom tho offender shall be tided and convicted as 
aforesaid.” 

At/ffravaied assaalfs upon icomen and ehddreu:'] By the 16 & 17 
Viet. e. 30, s. 1, it is enacted, that “when any person shall bo 
charged before two justices of the peace, sitting at a place where the 
petty sessions are usually held, or before anr maj^strate of the police 
courts of the metropolis, sitting at any suen police court, or before 
any stipendiary magistrato elsewhere, yith an assault upon any female 
whatever, or upon any male child, whose age shall not, in the opinion 
of such justices, or police or stipendiary magistrato, exceed fourteen 
years; either upon the complaint of the party aggrieved, or otherwise, 
it shall bo lawful for the said jiistices, or j)olice or stipendiary magis¬ 
trates, if the assault is of such an aggiuvated nature that it c^not 
in their, or his, opinion he sufficiently punished under the provisions 
of the statute ninth George the Fourth, chapter thiyty-one, to pro¬ 
ceed to hear and determine, in a summary way, and if they wall 
find the same to be*proved, to convict the person accused; ana every 
offender so convictea sbaB be liable to be imprisoned in the common 
gaol or house of correction, with or without hard labour, for a period 
not exceeding six calendar months, or to pay a fine not exceeding 
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(together with the eosts) the sum of twenty poonds, and in default of 
payment, to be imprisoned as aforesaid, with or without hard labour, for 
a period not oxooeding six ealendar]months, onkss suohiino and eosis 
sooner paid, and if the mi^istrate or mag^trates shall so think 
lit, shall be bouud to keep the peace, and bo of good behaviour for 
any period not exceeding six calendar months from the expiration of 
such sentence; and such eonjiction shaU be a bar to all future pro¬ 
ceedings, civil or criminal, for, or in respect of the same assault; and 
no person convicted under this act shall be entitled to ax>peal against 
such conviction to the general quarter sessions of the peace, on^^hiug 
to the contrary in any statute notwithstanding.’’ 

Assault iciih intent to spoil clothesJl By the 6 Geo. 1, c. 23, a. 11, 
“ if any person or persons shall wilfully and malicioualv assault any 
Iturson or persons in the public streets or highways, with an intent to 
tear, spoil, cut,' bum, or defact:, and shall tear, spoil, out, bum, or 
deface the garment or clothes of such x>erson or persons, then all and 
even' persena so offending, and being thereof lawfully convicted, 
shall be, and be adjudged to be, guilty of felony; and every such 
felon and felons shall be subject and liable to the Ukd x>aius and 
penalties as in ease of felonv.” 

This statute is now ropaled? but it is mentioned here for the pur- 
Xiose of introduaiifg the following case, in which much discussion took 
place with regard to the jiroof of intention, a question of great import¬ 
ance in cases of this nature. 

The prisoneriiad frequently accosted Miss A. 'Porter and her sister, 
Miss Sarah Porter, using very indecent language. Meeting them in 
tit. James’s Street, he came behind Miss Sarah Porter, muttered 
some gross language, and upon her making an cxolamution of alarm, 
struck her a blow on the head. The Misees Porter then ran towards 
the door of their own house, and wlule Miss 8. Porter was ringing 
the heir, the prisoner, who had *||)llowed them, stooped down, and 
struck Miss A. Porter with great ^lonoe on the hip. The blow was 
given with some sharp instrument, which tore and quite cut through 
her clothes, and gave a very severe wound. Boiler, J., told the 
jury, that in order to constitute an offence within the statute, it was 
necessary, first, that the^assault should be made in the pubUc street 
or highway j 2ndly, that it should be made wilfully and maliciously; 
3rdly, that it should be made with on intent to tear, spoil, cat, <&c., 
the garments or clothes of some person; and ithly, that the garments 
or clothes of such person should be actually torn, sailed, cut, &c. 
Uptih the third point he stated, that if the intent of tl^ jirisouer was 
to cut both the clothes and the person, and in carrying su^i intent 
into execution, the clothey,alone were cut, it would clearly be within 
the Tneg ning of the act; or if the intention were to injure the person 
only, and not to cut the clothes; yet, if in carrying such intention 
into execution, the assault was made with such an instrument, or 
under such elrcumstancesy. as plainly showed that the execution of 
the intention to injure must unavoichibly tear, out, spoU, &o. the 
clothce, they might consider whether a person who intends the end, 
does not also intend the m^ns by which it i» to be attained. The 
jury fonpd the prisoner guuty; but upon a case reserved, a majority 
of the Judges were of o^inmu that the conviction was wrong. They 
thought, that in order to b^g a case within the statute, the primary 
intention ought to be thei tearing, spoilii^, cutting, &0., of the 
clothes; whereas in this osie, the primary intention of the prisoner 
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aj^ared to have been the wounding of the mrson of the prosecutrix. 
mlUarM^t c««e, 1 Limehf 633; 1 J^tsL P, C. 424. It may be doubted 
whether the opinion of BuUery J., in this ease was not better founded 
than that of the judj^. It appears to be supported by Cox*s case^ 
litm ^ JBy. 362, and 6iUow*8 mae, 1 IfooJy, C. 85, stated jmt. 
The decision of the judp^, indeed, in W^tUianta'a caae^ proceeded 
principally on another point. 

Aaaauti hv workimn.'] By the 6 Geo. 4, o. 129 (E.), s. 3, “if any 
jicimn sl^, by Tiolenoe to the person or property, or by threats or 
intimidation, or by molesting or in any way ohstruoting another, 
force, or endeavour to force, any ioumeyman, manufacturer, work* 
man, or other person, hired or employed in any manufacture, trade, 
or business, to depart from his hiring, employment, or work, or to 
return his work before the same sh^ be finished, or prevent, or 
endeavour to prevent any joumeyihan, manufacturer, workman, or 
other person, not being hired or employed, from hiring himself to, or 
accepting work or emmoyment from, any person or persons; or if any 
person or persons shall use or employ violence to the person or pro¬ 
perty of another, or tliroats. or intimidation, or shall molest or in any 
way obstruct another, for the pxirpose of forcing or induoiog such 
person to belong to any olub or association,, or to contribute to any 
common fund, or to pay any fine or penalty on account of not 
belonging to any olub or aasociation, or not having contributed, or 
refused to contribute to any common fund, or to pay any tine or 
penalty; or on account of not having complied, or refused to comply, 
with any rules, orders, or regulations, made to obtain an advance or 
reduce the rate of wages, or to lessen or alter the hours of working, 
or to decrease or alter the quantity of work, or regulate the mode of 
carrying on any manufacture, trade, or business, or the managen^nt 
thereof; or if any person shall, by violence to the person or property 
of anotW, or by threats or intimidation, or by molesting, o^n any 
way obstructing another, foroejlor endeavour to force, anwmanu- 
facturcr or person carrying on trade or business, to nuwe any 
alteration in his mode of carrying on or oonduoting such mant^mture, 
trade, or business, or to limit the number of bis apprentioesj^ or the 
number or description of.his journeymen, workmen, or savants; 
eve^ one so offiending, or aiding, abetting, or assisting therein^ shall 
be imprisoned only, or imprisoned and kept to hard labour, for any 
period not exceeding thr^ calendar months.” 

The Irish statute law corresponding with the 9 Goo. 4, c. 31, ss. 25, 
24, and Uio 6 Geo. 4, o. 129, s. 3, is the 10 Geo. 4, o. 34, ss. 31, 30, 
28. The Irish statute moreover enacts, in s. 29, Giat whoever shall 
unlawfully and malioioualy assault, beatfror^wound, imy person, so 
as to endanger the life of, or thereby inflict any grievous bodily 
harm, upon such peraon, shall be liable to be tran^rted frr seven 
years, or to be imprisoned, with or without hard laWSur, for any term 
not exceeding three years, and if a male, to bo once, twice, or thrice 
publicly or privately whipped. * * 
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TaI^oflcnce3 eommitted’by bankrapts under the Builcruptoj Act, 
arc now comprised in the 12 & ISTict. c. 106, ss. 251, 252, and 253. 

S. 251 enacts, ** ^hat if any person adjudged bankrupt shall not 
upon the day limited for his surrender, and rofore three of the cloclc 
of such day, or at the hotur and upon the day allowed him for finishing 
his examination, after notice thereof in writing, to be served upon 
him personally, or left at the usual, or last known ]^oo of abode or 
business of such person, or personal notice, in case such person bo 
then in prison, and notice riven in the ** London Gazette,” of the 
issuing of the fiat or filing of the petition for adjudication of bank- 
ruptcy against him, as the case may be, and of the sitting of tltu 
court (having no lawtol impediment proved to the satisfaction of the 
court at su^ time, and rilowed bythe court, by a memorandiim 
thereof then made on the proceedings), surrender himself to suoli 
court, and sign or sabsenbe such surrender, and submit to be 
examined before such court from time to time; or if any such bauk- 
rupt, upon such examination, sliall not discover all nis real and 
personal estate, and how, and to whom, upon what considoratioii, 
and where he disposed of, assigned, or transferred, any of such estate 
(and all books, jMtpers, and irritings, relating thereunto, except such 
part as shall nave been, really and bond fide, before sold or disposed 
of in the way of his ti’ide. or laid out in Uio ordinary ex^Hmses of his 
family); or if imy such bankrupt, upon such exammation, shall not 
delfirer up to such court aU such pan of such estate, and all books, 
papers, and writings, relating thereunto, as shall be in his possession, 
custody, or power (except aUthe necessary wearing apparel of himself, 
his wife, and child!ten); pr if |»ny suf^bankmpt shall remove, conceal, 
or ezEbezzle any part of such estate to the value of ten pounds or 
upwards, or any books[ of acootmts, pimrs, or writings, relating 
thereto, with intent to defiriud his oremtors, every su^ bankrupt 
shall be deemed guilty of Mony, and be liable to transportation for 
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lile^ or for such term, not less thau seven years, as the court before 
which he shall be convicted shall adjudge, or shall be liable to 
imprisonment, with or without hard labour, for any term not 
exceeding seven years.” 

S. 262 enacts, “ That if any bankrupt shall, after an act of bank¬ 
ruptcy committed, or in contemplation of bantaruptoy, or with intent 
to defeat the object of the law relating to bankrupts, destroy, alter, 
mutilate, falsify any of his books, papers, writings, or securities, or 
make, or be pnvy to the making of any false or fraudulent entry in 
any book of account, or other document, with intent to defraud his 
creditors, every such bankrupt shall be deemed guilty of a mis¬ 
demeanour ; and, on conviction, be liable to imprisonment for any term 
not exceeding three years, with or without hard labour.” 

S. 253 enacts, ** That if any bankrupt shall, within three months next 
preceding the date of the fia^ or filing of the petition for adjudication 
of bankruptcy, under the false colour and pretence of carrying on 
business, ana dealing in the ordinary course of trade, obtain on 
credit from any other person any goods, or chattels, ftrith intent to 
defraud the owner thereof; or if any bankrupt shall, within such 
time, and with such intent, remove, conceal, or dispose of any goods 
or chattels so obtained, knowing them to have been so obtained, 
every such bankrupt shall be deemed guilty of a misdemeanour; and, 
on conviction, be liable to imprisonment for any term not exceeding 
two years, with or without hard labour.” 

There are four diflerent ofibnoes, all felonies, created by section 
251; 1. the bankrupt not surrendering and submitting to be examined; 
2. the not discovering all his real and x^ersonal estate, and all his 
l)Ooks, papers, and writings relating thereto; 3. the not delivering 
up to the commissioners ml such part of such estate, ami all books, 
&c. as shall be in his possession, &c.; 4. the removing, conoealing, 
or embezzling part of such estate, to the value of 10/, and upwards, 
or any of his books, papers, and writings. 

The ofiencos made misdemeanours by sections 252 253 are, 1. the 

bankrupt destroying or falsifying his books, ** with intent to defraud 
his creditorssee jtostf p. 295; 2. his obteining goods on credit, or 
disposing of them, within three months previous to his bankruptcy, 
witn intent to defraud the owner .thereof. 

To support a prosecution against a bankrupt imder t h is statute, 
the prosecutor must prove—1. the trading; 2. the petitioning 

creditor’s debt; 3, the act of bankruptcy; 4^ the petition for 
adjudication, and 5. the adjudication; in other words the prisoner 
must be shown to have been duly adjudged a bankrupt. M, v. 
JoneSf 4 JS. 4i' -^d. 346, Laud's easUf 25 L. J. M, C. 14. If the 
indictment be for not surrendering as a bankrupt^ in addition to this 
evidence, proof must be given of the service of the notice of sur¬ 
render upon .him; its insertion in the London Gazette; and that 
he did not surrender. If for not discovering all his real and per¬ 
sonal estate, the examination <)if the bankrupt must be produced and 
evidence given of the property which the bankrupt is charged to 
have concealed. So also, if the indictment be for not delivering up 
such property. If the indictment be for removing, concealing, or 
embezzling part of the estate, in addition to the above evidence, the 
value ofwe property must be found to be at least 10/.; and it must 
be p roved to ^ve been ddne with intent to deftaud” the creditors. 
‘Wither ihese words as used in the prosent statute govern all the 
ofienoes previoumiy described in this section as they were held to have 
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done in thepreTious statute, 6 Goo. 4, o. 26, u. 112^ Jlill's case, 
1 C. K. 168, seems to be doubtful. The point was msod, but not 
decided in Gurthn's case, 25 X. /. M. C. 19, Where the act of 
bankruptcy relied upon was the bankrupt filing a petition in the 
Insolvent Iburt, a copy of the petition certified to bo correct by the 
proper officer of the court, and made evidence of the petition under 
section 239 of the statute was held to be no evidence of the date of 
the filing of the petition, although there was on the back of tlio copy 
of the petition an indorsement purporting to state when the petition 
was filed. Land's case, 25 X. J, M, C. 14. 

Proof of the trading.'} The trading must be proved in the same 
manner os in a civil action, by the assignees, where strict evidence 
of their title ds required. See Jtosc. Dig. JSv. N. P. 566, 7th ed., 
and 12 tV 13 Viet. c. 10(>, s. 65. 

Pnnf of the jwtilionimj creditor's debt.} This also must be proved 
in the same nuumcr as in the civil action, Pose. Dig., Eo. uV. 
P. 560, 7th ed., and 12 vV 13 Vkt. o. lOfi, s. 91. 

Proof of Out act of bnnkrupteg.} So also as respects the act of 
bankrupt^’, see Hose. Dig. Er. N. P. 667, 7th ed. By the 12 iV 
13, Viet. c. 106, 8. 233, “if the bankrupt shall not (if her were 
within the UniW Kingdom at the date of the adjudication) within 
twenty one days after the advertisement of the bankruptcy in the 
* London Gazette,’ or (if he were in any part of Europe at the 
date of the adjudication) within twelve months after such advertise¬ 
ment, have commenced an action, suit, or other proceeding to dispute 
or annul the fiat or the petition for adjudication, and shall not 
have prosecuted the saipo with due diligence and with effect, the 
gazette containing such advertisement shall be etmcltmw- evi^nce 
in alt eases as against such bankrupt, and in all actions at law or suits 
in equity brought* by the assignees for any debt or demand for 
which such bankrupt might have sustained any action or sail had 
he not been adjudgt^ bankrupt, that such person so adjudged became 
a bankrupt before the date and suing forth of such fiat, or before the 
date and filing of the petition for ^judication, and that such fiat 
was sued forth, or such petition filed, on the day on which the same 
is stated in the gazette to bear date.” This enactment has been 
held to apply to criminal proceedings against the bankrupt, Per 
Coleridge J. in HalVs case, Nctvcastle Spring Assizes 1846, M. S. ; 
but not as against other parties sued or prosecuted with him. 
Harris's case, 4 Coz C. C. 140 ; in which case Platt, B., also held 
that it was a condition precedent to the admissibility of tiie gazette 
in evidence at all, and for the prosecutor to give some evidence of, 
that the bankrupt had not taken any steps to annul the fiat. 

The petition of adjudicution, and adjudication.} Those may be 
proved by copies respectively purporting to bo. under the seal of 
the Court of Bankruptcy; the 236 sect, of the 12 & 13 Viet, 
c. 106, enacting “ that any fiat, petiiim for adjudimOtm cf bank- 
ru^g, tu^'udication of bamrt^degi petition for arrangement between 
a debtor and his orators, assigiunmit, appointment of assignees, 
certificate, deposition or otiier proceeding an order in bankruptcy, 
or under any such petition tor arrangement, appearing to be seal^ 
with the seal of tW court, or any writing purporting to be a 



copy of any such document, and purporting to be so sealed, shall at 
all tijma and on Mutlf of all ftersonitf and wheHier for the purposes of 
this act dr otherwise, be admitted in all courts whatever as evidence 
of such dooiunents respectiTely, and of such proceedings and orders 
having respectively taken place or been made, and be deemed reapeo- 
tively records of the court, without any further proof thereof, and no 
such document or oopv shall be receivable in evidence unless the same 
appear to be so sealed, except where otherwise in this act specially 
})Tovided.” 

The fact of there Mng erasures and interlineations in these docu¬ 
ments will not render them inadmissible in evidence, although no 
proof be given when they were made; the presumption in such 
cases being against fraud and misconduct. Gordon's case, 2o 
L. J, M. C. 19. When it appeared upon the petition that it 
was assigned by ballot to Mr. Commissioner Cotubum, but the 
subsequent proceedings were either before Mr. Commissioner Holroyd 
or Mr. Commissioner Fonblanquo, it was held that this did not 
render the proceedings invalid. Id. • 

Proof of the notice to the hanhrupt.l The statute requires the notice 
to be in writing, “ to be served upon him personally or be left at the 
usual or last known place of abode or business ” of the bankrupt; 
but in case he be in prison, personal notice must be given. 

In Gordi^i's ease, 25 L. J. M. C. 19, the question was twice argued 
before the judges of .the court of Criminal Appeal, whether in the case 
of two or more partners being bankrupt, a separate notice should not 
be left for each of the bankrupts. The judges were divided in 
opinion, but the megority held tW such separate notice was neoes- 
sa^ and quashed the oonviotion on that »ound. 

whore the notice of surrender required the bankrupt to surrender 
on two several days, one of which was passed at the time of the 
service of the notice, it was held to be a good notice, under sections 
101 and 251 of the statute. Gordon's case, 25 Z.'J. M. C. 19. 

Proof of notice in the genette.’^ The gazette is proved by its produc¬ 
tion, withWt evidence of its having been bought at the gazette rariuters 
or elsewhere. Forsyth's case, Jtuss, ^ My* 277. A variance hotween 
the adjudication and tile notice in the gazette in the description of the 
place of business of the bankrupt, in we one the description being of 
“ West Ham Lone, Middlesex,’^ in the other of “ West Ham Lane, 
Essex,” is immaterial. Gordon's case, 25 L, J. M. C, 19. 

Proof of tJu! bankrupts examination.'] The bankrupt’s examination 
may he proved by a copy of the same under the seal of the court (see 
8. 286 of the statute, ttfra, p. 292). Parol evidence of what the 
bankrupt said cannot be given. Walters's ease, 5 C. tS* i. HI. 

Proof of the not surrendering, concealment, With respect to 
the proof that the bankrupt <Ud not surrender, in Dealtry s case, 
1 J)en. a a Ji. 287, the facts were these. The bankrupt was 
indicted for not surrendering to the district court of bankruptcy at 
Manchester. The court was presided over by two mdges, Mr. J. and 
Mr. S., and (practically) omttprisod two courts. The summons was 
iMoed ud sW •y ■f:! and required the bankrupt to appear 
before the oemmissioner acting in preseontion of the flat at the 
Manchester district court of hankniptoy. Mr. JT. was the oommis- 
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sioner aoiu^ in proseontion of this fiat. It was proved that the hank- 
rapt had not apj^ared pursuant to the said summons at the said court 
at tdl, nor before Mr. J. elsewhere; but there was no proof of his 
having appeared or not before Mr. S. elsewhere. It was held by the 
jud^B that the proof of non-appearance was sulRoient. 

If a bankrupt nas once surrendered, it appears thatnny subsequent 
omission to attend on the part of the bankrupt is not within the 
statute. iVr Erle^ J., in Kenri<^k\t ense, 1 Cor, C C., 146. 

With respect to a concealment of his property by the bankrupt, in 
order to bring the prisoner within the statute, it must appear that 
there was a orinunal intent in his refusing to disclose his projicrty. 
Thus where the prisoner was indicted under the 5 Geo. 2, o. 30, for 
not submitting to be examined, and truly disclosing, &o., and tbe 
evidence was, that on the last day of examination he api»cared before 
the commissioners and was sworn and examined, but as to certain 
parts of his property refused to give any answer, stating that this was 
not done to defraud his creditors, but under legal advice to dispute 
tbe validity of his commission, and the prisoner was convicted, the 
judges, on a case reserved, held the conviction ivrong. Patfu's ('asc, 
Jims, ty Jii/, 392 ; 1 linxh .V ]i. 308. 

In JlarnVs 1 Dt u. U C. It. 461; S. C' 19; L. J. M. C. 11, 
the indictment charged that the bankrupt surrendered himself, &c., 
and was then and there duly sworn, &c., and duly submitted himself to 
be examined, &c., and that at the time of his said examination, &c., ho 
was possessed of a certain real estate, to wit, &c., and that at the time 
of his said examination, and being so sworn as aforesaid, he then and 
there feloniously did not discover when he disposed of, assigned, 
and transferred the said real estate, &c. It was held that tlie 
indictment was bad for repugnancy, as it charged the prisoner with 
not discovering at the time of his examination when he disposed of 
an estate, which was averred to bo in his possession at tbe time of his 
examination. 

If on his examination the bankrupt refer to a document, as oontain- 
iug a full and true discovery of his estate and cflects, it is inoumbont 
on the prosecutor to produce that book, or to account for its non- 

E roduction; for otherwise it cannot be known whether the effects 
^ avo been conccalod or not. Evunih case, 1 M(Mly, C, C. 70, It is 
not necessary that the concealment should haVc been effected by the 
hands of the prisoner himself, or that he should be shown to have 
been in the actual possession of the goods concealed, after the issuing 
of the commission; it is sufficient if another person, having the 
possession of tbe effects as the agent of the prisoner, and holding them 
subjeot to his control, is the instrument of the concealment. See 
Eeanih ease, 1 Moody, C. C. 74. A secreting by a bankrupt of Ids 
goods is sufficient to constitute the offence under s. 2ol, although a 
full disclosure is afterwards made of the conoealment to the commis¬ 
sioners before the bankrupt’s last examination. (Jourterion v. Meunicr, 
G J^jT. 74; S, C. 20; L, J. Ex, 104, overruling Walters's case, 5 
C. P. 133. Hut the concealment must be wuful; an accidental 
onuHsion will not be within the statute. Id, 

Tlie evidence of the ooncealmeut, and of the guilty intent with 
which the act is done, ought to'he very satisfactorily made out, but 
in general it is so clear as to leave little doubt on tho point. 
(Jonocalmcnt of goods in the houses of neighbours or of associates, or 
in secret places in the bankrupt’s own house, or sending them away 
in the night, endeavouring to osoapo abroad with part of his 
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efreots,fi:o.y oouBtitute the ttsaal moofs In bases of tlUs description. 
See J lisiUh Principles Cr, Law of Scotland, 57X. 

Proof of the value of the fjfcWs.] Where the proaeoution is on the 
ground of oonooaling effects, it must be proved that those effects were 
of the value of 10/. And where the value is attached to all the 
articles collectively, as one table, six chairs, and one carpet, of the 
value of 10/. and upwards,” it is necessary to moke out the offence as 
tu pverjf one of the articles, for the grand jury have only ascribed the 
value to aU the articles collevtirvlij, Forsythes case, Muss, My. 274,; 
2 Mms, hy Clrvu. 231. 

Proof of inli-nb io dcframl."\ Lastly, the prosecutor must prove tho 
intent of the bankrupt to defraud his creditors. This will in general 
appear from tho whole circumstances of the case. ■ Evidence of it 
mav likewiso be gathered from the declarations of the prisoner. 

Lord Denman, after consulting Patteson, J., held tlmt an indict¬ 
ment, under tho 6 Geo. 4, c. 16, s. 112, against a bankrupt for not 
surrenderi]^, was bad, for not alleging that it wag with intent to 
defraud liis creditors ; tho words “with intent to defraud his 
creditors” applying io all the oftenccs comprised in the section. 
JliWs ease, 1 V. & K. 108. But see fJordon^sense, 25L. J, M. C. 19. 
Tho absconding of the bankrupt with the view of avoiding the 
('xamhiation, is good evidence of the intent, althoxigh by reason of 
such absconding the bankrupt may have had no knowledge of the 
proceedings in bankruptcy. 

Feuue.l An indictment for not surrendering cannot be sustained 
in a diflereut county from that in which the bankrupt was a trader, 
or in which lie committed an act of bankruptcy. Maah, J., in 
Milner^s ease, 2 C. Jj' K. 310. 
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'* A BAEKATOR is definctl to bp a ooinmon mover, exciter or maiutaincr 
of suits or quarrels cither in courts or in Hie country, anti i# is said* 
not to be material, whether the courts be of record or not, or whether 
such quarrels relate to a disputed title or possession, or not; but 
that all kinds of disturbances of the jpcace, and the spreading of false 
rumours and calumnies, whereby diseurd and disquiet may grow 
amongst neighbours, arc as proper instances of oarratry as the 
taking or keeping possession of lauds in eontroversy. But a man is 
not a barrator in respect of any number of false actions brought by 
him in his own right, unless, os it seems, such actions should 1>p 
entirely groundless and vexatious, witliout any manner of colour. 
|ifor is on attorney a barrator, in respect of his maintaining his client 
in a groundless action, to the commencement of wliich be was in no 
way priw. Hawk. P. h. 1, c, 81, s. 1, 2, 3, 4, ; 1 Itim, hi/ 
area. 184. 

Barratry is a cumulative ofleuce, and the party must be charged 
as a common barrator. It is, therefore, insufficient to prove the oom- 
mission of one act only. Hatch. P. C. h, 1, <■. 81, s. 5. For this 
reason the prosecutor is bound, before the trial, to give the defendant 
u note of the particular acts of barratry intended to be insisted on, 
without which the trial will not be itermitted to proceed. Ibid. 4.13. 
The prosecution will be confined by these particulars. GotUard v. 
ifimVty 6 Mod. 262. 

The punishment of this offence is fine andti imprisonment, and 
being held to good behaviour, and in persons ot any profession 
relating to the law, the further punishment is added of being dis¬ 
abled to practise for the future. Hawl, P, V, b. 1, c. 81, a. 14 ; 31 
Geo. 3, c, 1. ^ 

By the 12 Geo. 1, 29, s. 4, made perpetual by the 21 Geo. 2, 

c. 3, if any person connot^ of common barratry shall practise as an 
attorney, soficitor, or agent, in any suit or action in England, tJhe 
judge or judges of the court where such suit or action shall be brought, 
shml, upon complaint or information, examine the matter in a sum¬ 
mary way in open court, and if it shall appear that the person com- 

f )lained of has offended, shall cause such offender to be transported 
or seven years. This act was revived and made perpetual by 21 
Geo. 2, c. 3. 1 Rms. hj Grea. 185 («.) 
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IWnier lair, and 9 Geo. 4 e. 31.J TifK offence of bigamy was 
originally only of ecclesiastical cognizance, but was made a felony 
by the 1 Jac. 1, o. 11. By the second section of that statute, it was 
provided that the act should not extend to any person or persons 
ij|whose husband or wife should be continually remaining beyond the 
seas, by the space of seven years together, or whose husband or 
wife should absent him or herself, the one from the other, by the 
space of seven years toother, in any parts within his Majesty’s 
dominions; the one of them not knowing the other of them to bo 
living within that time. By section 3, it was provided, that the act 
should not extend to any person or persons that are, or shall be, at 
the time of such marriage divorced by any sentence in the ecclc- 
siastioal court, or to any person or persons where the former marriage 
shall be by sentence in we ecclesiastical court declared to be void, 
and of no effect, nor to any person or persons in or by reason of any 
former marriage, hod or nme within age of consent. 

By the 35 Geo. 3, o. 67, persons guilty of bigamy were made 
liable to the same punishment as persons convicted of fraud or petit 
larceny. • 

By the 9 Geo. 4, c. 31, (E.) both of the above statutes were re¬ 
pealed, and other provisions substituted in their place. 

By that statute, s. 22, “if any person being married, shall mawy 
any other person during the life of the former husband or wife, 
whether the second marruge shall have taken place in EngUmd or 
elsewhere; every such offender, and every person counselling, aiding, 
or abetting suoh offender, shall be guilty of felony, and roing con¬ 
victed tliereof, shall be liable to be transported beyond the seas for 
the term of seven years, or to be imprisoned with or without hard 
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labour, in the common gaol or house of correotion, for any term not 
exceeding two years; and any such offence may he dealt with, 
inquired of, tried, determined, and punished in the county whore 
the offender shall be apprehended, or be in custody, as if the offence 
had been actually committed in that county. Provided always, that 
nothing herein contained shall extend to any second marriage con¬ 
tracted out of England by any other than n subject of his Majesty; 
or to any person marrj’ing a second time whose husband or wife shall 
have been continually absent from such person for the space of seven 
years then last past, and shall not have been known by such person 
to be living within that time ; or shall extend to any person who ^ 
the time of such marriage shall have been divorced from the bond " 
such first marriage, or to any person whose former marriage sliall 
have been declared void by the sentence of any court of competent 
jurisdiction.’* 

The Irish statute, 10 Oco. 4, c. 34, s. 26, is precisely similar, with 
the exception of omitting the words, “ sind every person counselling, 

• aiding, or abetting such offender.” 

Upon an indictment for bigamy, the prosecutor must pove—1. the 
prisoner’s first marriage; 2. the jmsoner’s second marriage; 3. that 
his first wife was alive at the time of the second marriage; and 4, 
that the second marriage took place eitlior in the comity in w’hioh he 
is tried, or that in which he was apprehended, or is in custody. 

Vroof of the man iapoH — in «/»“«<■/•«/.] The prosecutor must prove 
the two marriages, that at tfie time of the second marriage the 
offender ivas legmly married to another. The law will not presume 
a valid marriage in cases of bigamy as it will in civil cases. Smith 
V. JlnsQH, 1 I'hi/limjUfr, 237; Jacob 'k case, 1 Moody, V, V. 140. 

The repealed act of 1 Jac. 1 extended to a marriage de facto, a.s 
voidable hy reason of consanguinity, affinity, or such like, for it was 
a marriage ui law until it was avoided: and, therefore, though 
neither marriage be de jure, yet they were within that act. 3 ImtJlf, 
88 ; Jacobs's case, 1 Moo. C. V. 140. 

As to the offence being committed, though tho second marriage ho 
void, Jiatrm's case, is an impoi-tant decision. It was there held, that 
where a woman already married, and having a husband alive, married 
with the widower of the deceased sister, she.is guilty of bigamy, 
though by the 5 & 6 'Wm. 4, c. 54, such a marriage is doclared to be 
null and void to all intents and puiyoses whatsoever. In deciding 
tho point. Lord Denmaif, C. J., said, “ I have no doubt whatever 
that this marriage was null aud void under the act mentioned; hut 
that circumstance docs not in my opinion affect the charge against 
the female prisoner. Her offence consisted, not in the contracting 
that which, but for the existence of her husband, would have been a 
legal marriage, hut in her going through tho ceremony of marriage, 
and appealing to contract that which was a legal and binding union, 
at the time when she ^ready had a husband living. That single 
fact constitutes the crime, and the proof of it, and whether the unmn 
secondly contracted, would or would not be null and void, if oon- 
traoted under other oiroumstai^s, is a matter wholly immaterial to 
the i^tiiry. If it were otherwise m this case, the same argument 
wouicapply in all other, cases; for if the second marriage ho not null 
^d void, the crime of bigamy cannot he committed. 1 am, there- 
Ibre decidedly of opinion that Jane Bawm omnmitted bigamy by 
marrying with Thmnas Webbe, though it was within the prohihitea 
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tlejfreea of afBnity.” Bawm^s cow, 1 Coar, C. C, 34; 8. C, 1 C. 
if K. 144. See p. 302. 

But if a man marry his deceased wife’s sister, and in the latter’s 
lifetime maiTjr another woman, he cannot be indiotod for bigamy, in¬ 
asmuch as the marriage with his deceased wife’s sister was void. 
Jtvy. V. ChMiwich, 11 Q, B. 173, S. C. 17, X. J. M. C\ 33. 

Although it was formerly held that the marriage of an idiot was 
valid, yet, according to modem determinations, the marriage of a 
lunatic, not in a lucid interval, is void. 1 Bl. Com. 438, 439; 1 
Bms. hj a tea. 21C. And by the 15 Geo. 2, c. 30, (see also 51 
Geo. 3, c. 37), if persons found lunatics under a commission, or com- 
*initted to the care of trustees by any act of parliament, marr^ before 
they are declared of sound mind by the lord chancellor, or the 
mmority of such trustees, the marriage shall be totally void. 

It was held, under a former law, that where the second marriage 
was contracted in Ireland, or abroad, it was not bigamy, on the 
ground that that marriage, wliioh alone constituted tlie offence, was 
a fact done in another jurisdiction, and though inquimble here for 
some pur{)oses, like all transitory acts, was not, as a crime, oognusable 
by the rules of the common law. 1 Itah^ P. C. 092; 1 Eu4st^ P. C. 
465; 1 Bimell, 183. But now, by the 9 Geo. 4, c. 31, s, 22, the 
offence is the same, whether the second Aamage shall take place 
in England or elsewhere. 

The defendant’s admission of a prior marriage is sufficient primS 
fttrk evidence of a valid marriage. JSncton^n ease, 2 Moo. It. 503; 

'SimmomUi's cant, 1 C. iff K. 161. But in Ffahvriy's vusv^ 2 C. Hf 
AT. 782, Pollock, C, B., told the jury that tliere ought to be some 
proof of the tirst marriage, beyond the mere statement of tho prisoner 
when in custody. 

The identity of the parties named in the indictment must be 
proved. Upon an indictment for bigamy, it was proved by a person 
who was present at tho prisoner’s second marriage, that the W'oman 
was married to him by tho name of Hannah Wilkinson, the name 
laid in the indictment, but tliere was no other proof that tlie woman 
in question was Hannah Wilkinson. Parke, J., held the proof to 
be iusullieicnt, and directed an aog^uittal. He subsequently expressed 
a decided opinion that ho was right; and added, that to make the 
evidence sufficient, there should have been proof tliat the prisoner 
“ was then and tliere married to a certain womim by the name of, 
and who called hrself Hannah Wilkinson f because the indictment 
undertakes that a Hannah Wilkinson wtis the person, whereas, in 
fact, there was no proof that she had ever before gone by that name, 
and if the banns had been published in a name which was not her 
own, and which she had never gone by, tho marriage vould be 
invalid. Brake's case, 1 Lew. C. C. 25. 

If in a case of bigamy there be a discrepancy between tho Christian 
name of the prisoner’s first wife, as laid in tho indictment, and as 
stated in the copy of the yegistor which is produced to prove the first 
marriage, the prisoner must be' acquitted; unless^ that discrepancy 
can be explained, or, in the absence of snob proof, unless it can be 
Lwn that the first ^rifo was known by Both names. Beg, v. 
Gooding, Carr, iff M. 297. 

After proof of the first marriage, the second wife is a content 
witness, for then it appears that tiie second marriage was void. B. 
N. P. 287 ; 1 East, P. C. 469. 

An indiotment for bigamy need not contain any other averment of 
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the subsistence of th§ first marriage at the tame of the second, than 
is involved in the usual allegation “ A. B., his former wife being 
then alive.” Murray v. the Qwen, (in error) 7 Q. B. 700, S. (\ 14, 
L. J. Q. B. 357. 

The form and validity of marriages will now be considered under 
the following heads,—marriages in England—marriages in Scotland 
—marriages in Ireland—^marriages abroad—^marriages abroad in 
British factories—^marriages abroad in British colonies—marriages 
abroad in houses of ambassadors. 

Proof of the marriages—marriages in Englaud.Ji The principal 
marriage acts now in force in England are the 4 (ieo. 4, c. 70, and' 
6 & 7 W. 4, c. 85. 

Where the marriage has taken place in England, it may be proved 
by a person who was present at the ceremony, and who speak 
to the identity of the parties, and it is not necessary to givt; 
t'vidence cither of the registration of the marriage, or of any licence, 
or of any pubiication of banns. AUsott's ease, JRim. Ji* By, 1011. The 
usual eriacnco is a copy of the register, with proof of the identity of 
the parties. 

By the act for registerit^g births, deaths, and marriages in England, 
0 & 7 Wm. 4 c, 86, s. .35, every rector, &e., and (lersons having the 
keeping of any register book, shall permit, search, and give certiiied 
copies of any entries therein. And by s. .38, certified copies of 
entries, ’puiyorting to ho sealed or stamped with the seal of tlie 
general register o^ce, established by the act, are to be reoeived in 
evidence pf the birth, death, or marnage to which they relate, wiUi- 
out any further or other jiroof of such entries. 

Upon on indictment for bigamy it appeared that the first allege d. 
marriage took place in a Wesleyan chapel. A dfitness stall'd he wus 
present and signed the register. The superintepdent registrar was 
proved to have been prese nt at the marriage. A witness stated, that 
tie examined a certificate annexed to the case (by which, without 
purporting to be a copy or extract, the superintendent registrar cer¬ 
tified, that the chapel was duly registered for solemnising marriagiss 
pursuant to the 0 & 7 Wm. 4, e. 85), whieli he receivM from tlic 
superintendent registrar, with the register at his office, and that it 
was correctly extracted and siraed by the superintendent registrar. 
It was held by the court of Criminal Appeal, that the chapel was 
proved to bo a place at which marriages might be legally celebrated. 
Mamraring^H case, 6 WeeJfty Mep. 119 (Nov. 22, 1856), 

In Sager v. (Jhssap, 2 JElr. It. 409; S, C. 17. L. J. Mx. 300, which 
was an action on bill of exchange with a plea of coverture, the mar- 
ri^e wras proved by an examined copy of the register, and by a 
witness, wl^, having seen the original, swore to the handwriting 
of the alleged husband. This was bold to be sufficient, and 
Parke, B., said; *‘I have tried, perhaps, more cases of bigamy than 
any other judge, and I do not recollect ixpe in which the original 
renster Was produced at the trial.” * 

marriages of jews and quakers are excepted out of the 4 Geo. 4, 
c. 76; and see the 6 & t Wm. H. o. 86, s. 2, jmt, 304. Where it 
was proposed to prove a jewish marriage by calling witnesses who 
were present at the eeremmy in the synagogue, |t was objected that 
such ceremony was only the ratilioation of a previous contract in 
writing, and the co'utract was aeoprdingly pi-oduced and proved. 
'Horne V. Hael, 1 CainfA, 61; and see Linch y. BeHmrio^ 1 He^y, 
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225, 247, Appx, p, 9; (roldsmid v. Bromer. Id, 234; 1 Jltm. hj 
Grea, 210. The maniages of Quakers must %e proved to be have 
taken place aGCor4uig to tho oustoma of that sect. 1 Magg. Appx, 
j> 0, («,). JJoatte V. Thomasy M, M. 361. 

The oases in which tho validity of morriageB in England has been 
questioned, on tho ground of a nonoompliance with the requisitions 
of tho marriage act respecting tho publication of banns and licences, 
will be considered under separate heads. I’roof that the parties 
were not resident according to the provisions of the act, will not 
invalidate the marriage, whetlier it be by banns or licenoe; for by 
thi* 26th sec. of the 4 Geo. 4, o. 76, it is enacted, that after the 
solemnization of any marriage, whctlior by banns or licence, it shall 
not he necessary in support of such marriage, to give any proef of the 
aotuai dwelling of the parties in the parish where the maiTiago 
is solemnized; nor sliall any evidence in either of such eases be 
receive to prove the contrary. Sec IliniVs case, Urns. ^ liy. 203 ; 
Uubhiit V. Vormck, 2 Fhill, 104 ; Free v. Quin, Id, 14. 

• 

Frmf itfihc marriages—marriages in England, hg hnnm.'] In what 
case's a marriage shall be void, is declared by the 22nd sec. of tho 
marriage act, 4 Geo. 4,c. 70, which enacts, “that if any persons shall 
knowingly and wilfully intermarry in any other place th^ a church, 
or such public chapel wherein banns may bo lawfully published, 
nuless by a special liocnw?, or sliall knowingly and wilfully inter¬ 
marry without a jiublication of banns, or licence from a person or * 
persons having authority to grant the same first had and obtained, or 
shall knowin^y and wilfully consent to, or acquiesce in the solem- 
uizatiou of such marriage, oy any person not dicing in holy orders, 
the marriage of such persons shall be null and void.” 

With regard || the chapels in which banns may be lawfully 

f mblished, it is enacted, by the 6 Geo. 4, c. 92, s. 2, that it shall be 
awful lor mon'iages to be in future solemnized iu all churches and 
ehafiels erected since tho 26 Geo. 2, c. 33, and cons^rated, iu which 
churches and chapels it has been customary and usual before the 
passing of that ‘act (6 Goo. 4,) to solemnize marriages, aud the 
rcj^isters Mf such marriages, or copies thereof, are declared to be 
evidence. By sec. 3 of tho marriage act, 4 Geo. 4, c. 70, “the 
bishop of tho diocese, with tlie consent of the patron and incumbent 
of Gie church of the parish in which any public chapel, havii^ a 
chapelry thereunto annexed, may be situated, or of any chapel 
situated in an extra-parochial place, signihed to him under their 
hands and seals respectively, may authorize by writing under his hand 
and seal, the publication of banns, and the solemnization of marriages 
in such chapels for persons residing in such chapelry or extra- 
{Miroclual place respectively; and such consent, together wil^ such 
written autliority, ^all be registered in the registry of the diocese.” 

To render a marriage without due publication of barfns void, it 
must appear that it was contracted with a knowledge by hath parties 
that no due publication had taken place. JR. v. IVroxtan, 4 B. *.y Ad. 
646. And, tnerefore, where the intended husband procured the banns 
to be pubHahed in a Christian and surname whicn the woman had 
never borne, but she did not know that fact until after the solem¬ 
nization of the marriage, it was held to be a valid marriage.^ Id. ; and 
see Wiltshire v. Prince, 3 Ilugg, Fee, R, 332. If Gie prisoner has 
been instrumental in procuring the banns of the second marriage to be 
published iu a wrong name, he will not be allowed, on an indictmcut 
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for bigamy, to take advantage of that objeotion to invalidate such 
second marriage. ThI prisoner was indicted for marrying Anna T., 
Ids former wife being alive. The second marrii^a was by banns, and 
it appeared that the prisoner wrote tiie note for the publication of the 
banns, in which the wife was called Anna, and that she was married 
by that name, but that her real name was Susannah. On a caso 
rosert'ed, the judges hold unanimously, that the second marriage was 
suflioient to constitute the offeuee, and that after having called the 
woman Anna in the note, it did not lie in his mouth to say that she 
was not as a^'cU knoum by the name of Anna, as by that of Susannah, 
or that she was not rightly called by the name of Anna, in the indict¬ 
ment. Mdtvarda^s case, Russ. iS' liy. 283; 1 RusseU, by Urea. 209. 
This principle was carried still further in a case before Mr. Baron 
Gurney. Tne second wife, who gave evidence on the tidal, stated 
that she was married to the prisoner by the name of Eliza Thick, but 
that her real name was Eliza Browne, that she hod never gone by the 
name of Thick, but bad assumed it when the bauns were published, 
in order that her neighbours might not know that she was tlie person 
intended. It being objected, on behalf of the prisoner that this was 
not a valid marriage, Gurney, B., said, “ that applies only to the 
iirst marriage, and 1 am of opimon that the parties cannot be allowed 
to evade the punishment for the offence by contracting an invalid 
marriage.” Benson's ease, 5 C. JP, 412. In another case, where 
tJie prisoner contracted the second marriage iu the maiden name of 
his mother, and the woman he married had also made use of her 
mother’s maiden name, it was unanimously resolved, on a refer¬ 
ence to the judges, that the prisoner had been rightly convicted on 
this evidence. Balmcr's case, caram llaylcy, J. Durham, 1827, 1 
Deacon's Ih'y, C, L. 147. Sec ante, p. 298, 

The following rules laid down by Lord TenterJfci, in a case upon 
the construction of the former marriage act, 2(> Geo. 2, with regard 
to the validity of marriages celebrated by banns, must be taken 
subject to the limitation established in Jd. r. Wroxton, 4 Ji. cV Ad. 
640, ante, p. 301, If there be a total variation in a name or names, 
lliat is, if the banns are published in a name or names totally diiter- 
ent from those which the parties or ouo of them ever uscci, <»r by 
which tliey were ever knovru, a marriage in pursuance of that puhli- 
catioQ is invalid, and it is immaterial whether the misdescription has 
urispn from accident or design, or U'hethvr such design he fraudulent or 
not, (But now see 11. v. Wruxton, supra.) But secondly, if there be 
a partial voriatiou of name only, as the alteration of a letter or letters, 
or the addition or suppression of one Christian name, or the names 
have been suck as the parties have used and been known by, at one 
time and not at another, in such oases the publication may or may not 
bo void; the supposed misdescription may bo explained, and it be¬ 
comes a most important part of the inquiry, whether it was consistent 
wth honesty of purpose, or arose from a fraudulent intention. It is 
in this class of cases only that it is material to inquire into the motives 
of parties. JB. v. Tibsmlf, 1 B. fr Ad. 196. A person whose name 
was Abraham Langley was married by banns by the name of George 
Smith ; he had been known in the parish where he resided, and was 
married by the latter name only; the court of King’s Bench hold 
that this was a valid marriage under the 26 Geo. 2. R. v. BUUngs- 
hurst, 3 M. A A'. 250. The distinction between a name assumed for 
other purposes, and a name assumed for the purpose of practising a 
fraud uponjiho marriage iawf, was clearly pointedT out in the following 
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case. A man. who had deserted from the amy for the purpose of 
concealment assumed another n^e. After % residence of sixteen 
weeks in the parish he vras mairied hy licence in his assumed name, 
by which only he was known in the place where he resided. Lord 
Julenboroi^h said, “ If this name had been assumed for the purpose 
of fraud, in order to enablu the painty to contract marriage, and to 
conceal himself from the patty to whom he was about to be married, 
that would have been a fraud on the marria^ act, and the rights of 
niarriago, and the court would not have given etteet to siny sucli 
corrupt purpose But where a name has been previously assumed, 
so as to become the name which the party has acquired by reputa¬ 
tion, Uiat is, within the meaning of the act, the party’s real name.” 
The mairiago was accordingly held valid within the 26 Geo. 2, J2. v. 
Jinrton-xtjMm-Trent, 3 M. 6'. 537. But where the marriage is 
celebrated in a wrong name for the purpo^ of oarrying into effect u 
fraud upon the marriage laws, it is void; though, as it has been 
shown, It would not bo so considered with regard to the second mar¬ 
riage upon a prosecution for bigamy, as against th^ party guilty of 
the fraud. Ante, p. 302. Where the banns are pnbUshed in the 
name of WUlimn, the real name being WiUiam Teter, and the party 
being known by the name of Peter, the suppression was for the 
purjiosc of effecting a clandestine niamage with a minor, w’ithout con¬ 
sent, the marriage was declared nhll and void. Pow/et y. Tomkins, 

1 Philliimm', 4'10. Seo also FeUoives v. Stexcart, 2 Phillimore, 257 ; 
Mn/iiierrojt V. Gret/ori/, id. 305. Bo where the wife at the time of 
her marriage personated another woman, in whose name banns had 
boon i>reviou8ly published for an intended marriage with the husband. 
SUofte Y. Thnjuarson, 2 Add. 282. 

Where the tirst marriage was solemnised in a chapel, it is neoessary 
to show either thit the chapel is one in which banns had been usually 
published before the 26 Geo. 3, c. 33, or that the chapel was built and 
consecrated after that act and before the*6 Geo. 4, c. 92, and proof 
that marriages have boon solemnized there for the last twenty years 
is not safUcient for this purpose. iVr Platt, B., in Bowetds case, 

2 a iV K. 227. 

Prmg'oftlw marriages — marriages in Bngland—by licence —m/wor.'*.] 
Under the former marriage act, 26 Geo. 2, it was held, that if the 
mai’riage tvas by licence, and the prisoner proved that he was a minor 
at the time, it lay on the prosoontor to show that the consent required 
hy the 11th section of the above act had been obtained, or that other¬ 
wise the marriage was void. Bntlet^s case, Muss, ^ My. 61; Morton*s 
ease, id, 19, (m.) ; Jame^s case, id. 17; Smith v. Mason, 1 Phillimore, 
287. The law on this point has been altered by the me.Tiage act, 
4 Geo. 4, 0. 76, s. 14, which merely requires consent, and has no 
words making marriages solemnized without such consent mid. The 
statute therefore is regarded as directory only, and a marriage by a 
minor without the consent of bis father, then living, has been held 
valid. M. v. Birmuigham, 8 B. 0. 29; 2 Man. ISf My. 230. So in 
the interval between the time of the 3 Geo. 4, o. 75, (by which cer¬ 
tain parts of the 26 Geo. 2, relating to consent of parents, &o. were 
repealed) reoeivmg the royal assent, wd the time when it he^n to 
operate, a marriage hy licence solemnized without consent, was held 
valid. jR, V. WauUy, 1 Moo, C, C. 163. 

By the 6 & 7 Wm. 4, o. 85, s. 10, the like oonsent shall be required 
to any marriage in Bngland solemnized by licence, as would have 
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heen requirod by law to marriages solrmnizod by lioenca immediately 
before we passing of the act; and eyery p^son whose consent to a 
marriage by lloeaoe> is required by law, is thereby authorised to 
forbid the issue of the superintendent registrar’s oerUdcate, whether 
the marriage is intended to lie by licence oi* without licence. 

But by s. 25, after the solemnization of any marriage, it shall not 
be necessary, in support of such marriage, to give proof of the consent 
of any person whose consent thereunto is required bylaw. 

Man'utges wnler the G 7 B'in. 4, c. 95.] By thi»statute persons 
may be married, either by license or witliout license, in places of wor¬ 
ship to be duly registered under the act for solemnizing marriages 
tlierein, or before we superintendent registrar, on giving such notice 
and obtoiulng such oertiheate from him as therein specitied. 

By sec. 42, marriages 01*6 declared void, if unduly solemnized witli 
the knowledge of both parties. 

By sec. 2 of this act, the society of friends, called quakers, and 
persons of the jewisb religion, may continue to contract and solemnize 
marriage aocoraing to their respective usages; and every such mar¬ 
riage is declared valid, provided that the parties to such marri^ 
be both of the said society, ot both persons professing the Jewish 
religion; provided also, that notice to the registrar shtdl have been 
given, and the registrar’s certificale shall have issued as after pro¬ 
vided. 'Wliere the marriage is solemnized under this act, the certi¬ 
ficate therein mentioned, coupled with evidence of the identity of tlic 
parties, is sufficient pn'ma facie proof of the marriage. Haweses vmv, 
1 Den. C. C. 

Proaf of the marnagvs—/nayritajes in ikotlaml,'] A marriage in 
Scotland, irregular by the Scotch law, subjecting we parties to cen¬ 
sure there, is yet regarded as a valid marriage, according to the laws 
of England. In Trnemanh case, the following was held to be suffi¬ 
cient evidence of a Scotch marriage. A witness proved that he knew 
the prisoner; that Mary Russell, his first wife, was still alive; that 
tlie prisoner acknowledged he had been married to ber in Scotland, 
and once showed the witness a paper which he said was a certificate 
of marriage. The prisoner not producing this paper according to 
notice, a copy of it was proved with the prisoners acknowledgment 
of his own handwriting to the original. The writing in question 
purported to be a proceeding before a court in Scotland, reciting an 
act of Car. 2, pari. 1, seas. 1, e. 34, respiting marrying in a man- 
destineand disorderly manner, and continued thus, <*]!«evertheless, 
true it is. I. T. and M. K. were married within the three months last 
past, by some person not authorised by the kirk, and without procla¬ 
mation of banns, and ther^ore should be fined in the terms of the 
act to deter oUiers from committing the like.” It then stated a per¬ 
sonal warning against the defendants, and was signed *' Jno. Truman 
and Mary Bussell,” and indorsed by two witnesses. There was then 
an odjumcatiott of the fine. Upon this evidenee, together ^th 
due proof of the’second marriage, |he prisoner was convicted^ and a 
question was reserved for the opinion of the judges, whether the'first 
marriage was legally proved* All the judges present were of opinion, 
that it was legally proved. [ It was observ^ by two of their loraships 
that the case did not rest upon cohabitation tmd bare aoknuwle^- 
ment, for the defendant-had backed his awertion by tlie production 
, a copy pf a proceeding against him for having Impi^rly eon- 
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Iracted the first marriage. But some thought that the acknowledg¬ 
ment alone would have been sutBoient, and that the pamr produced 
in evidence was only a oonlinnation of such acknowledgment^ and 
one of them, referring to the case of Morris v. Miller Jf«rr.2059), 
observed that there was a distinction between an action for criminal 
conversation and an indictment for this offence; that in the former 
tlie acknowledgment and ooliahitation of the plaintiff could not 
prove his marriage as against the defendant; and the acknowledg¬ 
ment of the defendant in such an action of the plaintiff’s marriage 
might be of a fact not within his own knowledge, as it fnust be if a 
defendant in bigamy admitted his own marriage. Tnnmt»*s case, 
} East, P, V. m. 

In order to prove that a marriage in Scotland is valid according to 
tlic law of Scotland, the witness must be one conversant with the 
law of Scotland as to marriages. Tlicrefore, where a woman was 
called as a witness, who said, that she was present at a ceremony 
pcrformeil in a private house in Scotland by a minister of some reli¬ 
gions denomination, that she herself was married in thft same way, 
and that parties always married in Scotland in private bouses; this 
was held by the (iourt of Criminal Appeal insufficient, and the con¬ 
viction was iiunslied. Porto/'ft rtitie, IJDrtir. C. C, P. 32, *S'. C. 22 
L.j.M.i'.m. 

In the Sumx Peerut/r rase, 11 Cl. iS* J'iini. 13-1, the lord chan¬ 
cellor stated, that it was the opinion of all the judges and the lords, 
that Ih'itt'ft rtme, 1 <A' 97, in which a witness, an unprofessional 
l)erson, who said that he was born and educated in Scotland, and was' 
aci^uainted with the law of Scotland, was allowed to prove the mar¬ 
riage law of Scotland, was not law. In the Sussex Pee raye cim\ 
(!arainal AViseman having stated that it had become necessary, for 
the discharge of his duties as coadjutor to the bishop for tim central 
division of England, that he should have made himself acquainted 
with tlie canon law with reference to matrimonial cases, and that he 
had done so, was held to be a witness peritus rirtufe officii to give 
evidence of what was the law of Home regulating marriages of 
Homan (Jatholies; Lord Langdale said, “ His evidence is of the 
nature of that of a jud^: it is impossible to say ho is incompetent.” 

In a recent publication on the criminal law of Scotland, the fol¬ 
lowing observations are made on the subjeot, whether a marriage 
irregular, but not roiW, by the Scotch law, is sufficient to support an 
indictment for bigamy. “ The most important question in the law of 
bigamy is, whether both marriages must bo by formal celebration, or 
whother the charge lies, though one of them, or botli have been oon- 
traoted in that loose and unceremonious manner which is sustained 
by the law of Scotland. In those cases where both the matrimonial 
connections wore of tliis ambiguous character, there seems to bo no 
doulit that no prosecution for bigamy can lie, and that a second wife 
who marries either by promise and eo/mla^ courtship and acknow¬ 
ledgment, or habit and repute, takes her chance of a previous matri- 
monieill^nneetion having b^n contracted in the same irregular 
manner. Where the first marriage has been regular, but the second 
clandestine, the offending party seems entitled to plead that he truly 
never did intend to marry at all, but was bent upon a oonneotion of 
a different nature, and tnat the partner of his crime has herself to 
blame, for not having taken those precautions by proclamation of 
banns, and otherwise, which the law has provided for that very ease. 
But in the ease of Georya Stm^ey, DumfrteSy Aprils 1824, Lord Jus- 
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tioe Clerk Boyle sustained as relevant a cliargo of bigamy where the 
second marrii^c was a clandestine one, solemnized at Annan after 
the fashion of that place. In regard to the most uniavonrablo case 
for defendant, that of a regular marriage following a clandestine 
matrimonial connection, it deserves consideration, that possibly the 
man did not intend to marry in tho hrst instance, and was entirely 
ignorant that ho had involved himself in its bonds; a situation by 
no means unlikely to occur when it is recollected how many men 
under the present Jaw of Scotland do not know whether they aw 
married or not; and how long an investigation is fre(|uently requii'cd 
to enable others to determino the point. So that, as the law cannot 
sustain a criminal prosecution where the criminal intent is not appa¬ 
rent, it rather appears, though there is no decided case expressly in 
point, that there are not the requisite materials for a prosecution for 
bigamy, unless both marriages were fonuaJ, In the case of Jithn 
2i<>ger, Aberdi-en, September, 1813, it appeared that the defendant 
liad had a connection with Mary Innes, with whom he had cohabited 
many years," and had a family. The woman having been brought 
before the kirk session and rebuked for fornication, the defendant, 
in presence of the minister, admitted that she had yielded in conse- 
qiienoeof a promise of marriage on his part, upon which the minister, 
somewhat i-ashly, declared them married persons, much against the 
prisoner’s will. They afterwards cohabited as man and wife, as 
tliere was a promise and eopulu and marriage by habit and repute, 
but as tlic case was of an ambiguous oharacter, the jury, under the 
direction of Lord Gillies, found tho defendant not guilty, a verdict 
evidently implying that a charge of bigamy could not be siqqiorted 
where the first marriage was of this irregular and disputtsd descrip¬ 
tion. If, however, the first marriage, though clandestine, has gra¬ 
dually assumed the character and consistona' of a regular connection, 
and the parties have lived together in that way for a length of time, 
there seems to be little doubt that a second regular morri^c, follow¬ 
ing such a permanent and acknowledged utatm, with another woman, 
will expose to <be pains of bigamy.” Aimu's Prine. Cr. Laic 
of Scot, 536. See (irahamh case, 2 Leic, C, C. 07. 

As to marriages contracted in Scotland, sec now the 19 & 20 
Viet, e. 90, s. 2, which requires twenty-one days’ residence of the 
parties in order to make their marriage valid. 


Proof of the niarriagea—murriayes in Irelaud.'\ It*8cems not to be 
cssentm to the validity of marriage in Ireland that the ceremony 
should take place in a chnrcb. Where it bad been performed by a 
dissenting minister in a private room, the recorder was dearly of 
opinion wat it was valid, on the ground that as before the marriage 
act a marriage might have been celebrated in England in a bouse, 
and it was only necessary by positive law to celebrate it in a church, 
some law should be shown requiring dissenteis to bo married in a 
church; whereas one of the Irish statutes, 21 & 22 Geo. 3, c. 25, 
enacts, that all marriages between protestimt dissenters, cc^||brated 
by a protestant dissenting t^h^> snaU be good, without sapng at 
what place they shall be celebrded. Anon^ O, B, coram Sir ,7, 
SUpesko^ 1 Buss, by Orea. 214. So where a marriage was celebrated 
at a private house in Ireland by a -cleigyman of the Church of 
Enghtiid, tho ourato of the parish, Best, 0. J., held it to bo valid. 
He said, ** When I find that this marriage was performed by a gen¬ 
tleman who had ofiloiated as oorate of the parish for eighteen years, 
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1 mast presume it to have been correoily performed aocording to the 
laws of that country, aud 1 shall not put the defendant [it was an 
action in which ooveituro was pleaded] to the production of a licence 
or to any further propf. It is true that in a case for bigamy, tried 
before Mr. Justice Uayley, on the northeni circuit, an ac^uittd was 
rflireeted, because tho first marriage, which took place in Ireland, 
was performed in a priyato house; but I have reason to know that 
that learned judge altered his opinion afterwards, and was sati&lied 
of the validity of the first marriage.” Hmith v. JLQjxM t'//, liy. di* Moo, 
X, F. V, 80. The case referred to by JJest, C. J., appears to be that 
of JK. V. Itriffy, ;i Chctir, Jhim. 726, in which there was no direct 
evidence that the law of Irekntl permitted a marriage to be cele¬ 
brated at a private house. In Ireland, tho marriage of two Roman 
Catholics by a roman catholic priest is good. Where a person who 
has a wife bviug at the time of the second marriago declared himself 
to bo a roman catholic, and tho woman was a roman catholic, 
Alderson, R., held that this was a good marriage as against Ixim, and 
that ho would not, on being iudieted for bigamy, or k respect of 
such second marriage, bo allowed to set up, as a defence to tiio 
charge, that he was a protestant. To prove the second marriage the 
second wife was called, who stakd that A. acti>d as a roman catholic 
priest, and that the man'iage took place in his house, as was usual 
witli the marriages of luman catholics in Ireland ; that before the 
r ommencement of the marriage serxicc, the priest asked the prisoner 
if he was a roman catholic, and he answered that he was; that a 
])art of the coremonv was in Latin, and tho remainder in English, 
and that the priest naving asked the prisoner if he would take tho 
wiiuoss as his wife, and having asked her if she would take the pri¬ 
soner for her husband, and each having answered in the affirmative, 
he pronounced them married. Held that the marriage was suf¬ 
ficiently proved. OrgilVs cuse, 9 (7. iSr F. 80. Where the first mar¬ 
riage was in Ireland, and it appeared that one of the parties was 
under ago, and no consent of parents was proved, the judges after 
referring to tho Irish marriage act, 9 Oeo, 2, o. 11, were of opinion, 
that though that act has words to make such a marriage void, yet 
other parts of tho statute show that it is voidable only, and any 
proceedings to avoid it must bo taken within a year; and they 
therefore held the first marriage binding. Jacob's case, 1 Moody, 
a C. 110 . 

The 5 & 6 Vie. o. 113, and the 6 & 7 Vic, c. 39, wore passed to 
confirm marriagos by protestant and other dissenting minis^s. 

Marriages in Ireland are now regulated by the 7 & 8 Viet. c. 81, 


\^uvcit V. Minus, XU <./. gr S', oot, XU wxueu luu ij^uesuuu waa, iu 
the validity of a present oontroct of marriage performed by a presby- 
terian minister), is similar to tho 6 & 7 Wm. 4, c. 85 {ante, p. 804), 
which relates to England. It speoiaUy provides for mamages in 
Ireh^ between parties, ono or both of whom ore presbyteriaus, per¬ 
mitting suoh marriages to be solemnized in certified meeting-houses. 
It allows the celebration of marriage, under certain forms and regu¬ 
lations, to take place in registered biddings, and before the registrar 
at his office. By s. 3, however, it is enacted, “ that nothing in this 
act contained shall affoot any marriages by any roman catholic 
])rie8t which may now he lawfully celebrated, nor extend to the 
registi’ation of any roman catholic chapel, but such marriages may 
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continue to be celebrated in the same manner, and subject to the 
same limitations and restrictions, os if this act has not been passed.” 
By SB. 45, 46, 47, persons unduly solemnizing marriage, and regis¬ 
trars unduly issuing certidcates of marriage in Ireland, are declared 
guilty of felony. 

t 

Proof of the ntarrinffen — rnarnage^ abroad.1 The general principle 
with regard to marriages contracted in a foreign country is, that 
between persons marriage is to bo decided by the law of 

the place where it is celebrated. If valid there, it is valid every¬ 
where. It has a legal ubiquity of obligation. If invalid there, it is 
equally invalid everywhere. SUoy on t}u‘ (hnftief of Lows, KM ; 
citing Story v. Story, 2 PhlU. Eve. Evy, 332 ; Herbert v. Herbert, 
3 Phifl, Eve. Evji. 58; Jhdrymjde v. Dolrymple, 2 Hayy. Corns, Hep. 
54 ; Hadtnyy, ISmdh, 2 Hayy’. Coois. Hep. 390, 391 ; Sertnashire v. 
Seritnshire, 2 Hayy, Com. Rep, 395; llderion v. Hdertsm, 2 //. H/, 
145; 3fiddleto)i v. Saitrerin, 2 Haify. 437 ; Lat'on v. Hiyyins, 3 Stark, 
H. P. C. n<i; 2 Kent. Com. Ja'iL 26, p. 91 (2Mr/ rr/.); 2 Kaitm on 
Eq, b, 3, c. 8, s. 1. The most prominent, if not tlie only exceptions to 
this rule, are those relating to polygamy and incest; those p^itivcly 
prohibited by tlie public law of a country from motives of policy, and 
those celebrated in foreign countries by subjects entitling tbemsoTves by 
special circumstances to the benefit of the* laws of their own country. 
Story on the Confiet of Lmvss, 104. 

The first exception to the general rule mentioned by Mr, Justice 
Story is that relating to polygamy and incest. These Christiinity is 
understood to prohibit, ana no Christian country, therefore, would 
recognise polygamy, or an incestuous marriage. But with regard to 
the latter, he takes a distinction between marriages incestuous by the ‘ 
law of nature, and such as are incestuous by Bic positive code of a 
state j and upon this point, he cites a judgment of one of the American 
courts: “ If,” say the court, “ a foreign sfaitc allows of marriages 
incestuous by the law of nature, as between parent and child, such 
marriage would not be allowed to have any validity hero; but mar¬ 
riages not naturally unlawful, but prohibited by the law of one state 
and not of anotheT,*if celebrated xrhere they are not prohibited, would 
be held valid in a state where they are not aljowed.’’ fireemcostd v. 
Otirtis, C Msm, Hep. 378. “ Indeed,” continues Mr. Justice Story, 
“ in the diversity of religious opinions in Christian countries, a largo 
space must be allowed for interpretation as to religious duties, rights, 
and solexonities. In the catholic countries of continental Europe, 
there are manjr prohibitions of marriage which are connected with 
religious establishments and canons, and in most countries there are 
positive or customary prohibitiona which involve peculiarities of reli¬ 
gious opinion or conscientious doubt. It would Iw most inconvenient 
to hold all marriage® edebra^ elsewhere void, where not in scru¬ 
pulous accordance with local institutions.” Story on the Confiiet <f 
Lutes, 107. 

With regard to the second exception, the prohibitions depending 
upon positive law, they apply only in strictness to the subjects of a 
country. Sttfry, 108. An ult^tranon of this may be fonnd in the 
civH oode of France, which onn^ (art. 174) marriages by Frenchmen 
in foreign countries, whd are under incapacity by the laws of France. 
Ibid, 

The third exception arises in oases of moral necessity, and has been 
applied to persons residing in factories, in conquered {daces, and in 
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desert or barbarous countries, or in countries of an opposite religion, 
who are permitted to contract marriage there according to the laws of 
their own country. In short, wherever there is a local necessity, from 
the absence of laws, or the presence of prohibitions or obstructions not 
binding upon other countries, or from pcouliaritiesbf religious opinion 
and conscientious scruple, or from circumstances of exemption from 
local jurisdiction, morrises will bo allowed to be valid according to 
the law of the native domicile. lhk% citing llwlinu v. Smith, 2 Ilfujii. 
Cnm. It, 371, 3H4, 383, 386; LtmUmr v. TnmMc, H Tmmt. 830 ; 2 
213; It. V. Inhabitants of Brumptotij 10 ivVfs/, 282. It t\gs 
recentiiy been established in '!%• Queen Millisf 10 C. iJI; f'- ‘'^34, 
that by the common law of England a marriage between British sub¬ 
jects, althougli celebrated according to the rites of the E^lish church, 
is void, unless solemmcd in the presence of a minister of that church; 
‘and, in accordance with tlmt decision, it has been held, that W'herc 
A. and B., both being memoers of the church of England, were mar¬ 
ried at the consulate office at Beyrout, in Syria, by an American 
missionary, according to the rites of the church of Eijgland, such 
marriage was invalid. Cathencood v. Caskn, 13 M. iV TE. 261, 
Ihlthough it is an established rule tliat a foi-eign marriage, valid 
according to the law of the place where celebrated, is good everywhere 
else, yet it has not been c eotiverso established that marriages of 
Britisn subjects, not good according to the law of the place where 
celebrated, are universally and under all jwssible circumstances’to be 
regarded as invalid in England. It is certainly the safest course to be 
married according to the law of the country, for then no question can 
be rais(‘d ; but if this cannot be done on account of legal or religious 
dilficulties, the law of this country docs not say that its subjects shall 
not marry abroad. Per Lord Siowell, Ruding\. Smithy 2 Hayg. Cons. 
Itep. 371. In proving a marriage abroad, it must appear that the 
eeromony performed was the marriage ceremony according to the 
londgn law. Thus where, on an indictment for bigamy, before the 
26 Geo. 2, it appeared that the first marriage, which was with a 
roman catholic woman in England, was penormed by a catholic 
priest nut according to the ritu^ of the church of England, and the 
ceremony was performed in Latin, which the witness not understand¬ 
ing, could not swear even that the ceremony according to the church 
of Itome was read, the defendant was directed to be acquitted. Lyon's 
rase, O. li. 1 East, 1\ C. 469. 

In proving a marriage which has tedeen place abroad, evidence must 
1)0 given of Uie law of the foreign slate, in order to show its validity. 
For this purpose, a wrwn skilled in the laws of the country should be 
called. Linda v. Jielisario, 2 Hagy. 248; Middleton v. Janvtirs, 2 
JIagy. 441. But see Harford v. Morris, 2 Hagg. 431. Some obscurity 
seems to exist with regard to the mode of proving foreign lows in 
Englisli courts. The rule, as al present understood, appears to be, 
that the written law of a foreign state must be proved by a copy duly 
authenticated. CUgg v. Levy, 3 Campb. 166. With regard to the 
mode of authenticating it, the following case has occurred. In order 
to prove the law of f>anoe respecting marriage, the French vice- 
consul was called, who produoed% copy of the Cinq Codes, which, ho 
stated, contained the customary and written laws of France, and was 
printed under the authority of the French government. Sir Thomas 
I*ieton*e case, 30 i/cwo. St. Tr. 614, was referred to as an authority 
in favour of admitting this evidence, but it appears that there the 
evidence was received by consent. 30 St, 2V, 494. Abbott, J., said 
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that tha general rule certainly was, that written, law of a foreign 
country must be proved by an examined copy, before it ooiild be acted 
on in an English court, but aoeording to his recollection, printed books 
on the Bubiect of the law of Spain were referred to ana acted on in 
argument in Sir T, Pivton's rme, as evidence of the law of that coun¬ 
try, and therefore he should net on that authority, and receive the 
evidence. Lainm v. JUygim^ Dofd. if JRg^N. P. C. 38; 3 Stark, 178. 
The House of Lords, in the Smaer Preraye cose, supra, held that a 
intncss to foreign law must be a }»erson peritus rirtute ojfieii, or virtufc 
prqfessionis. A roman catholic bishop, holding in t^is country the 
office of coadjutor to a vicar apostolic, and, as such, authorised to 
decide on cases arising out of marriages affected by the law of Rome, 
was therefore held in virtue of his office to be a wituess admissible to 
prove the law of Home as to marriages. In the same case it was held* 
that a professional «or official witness giving evidence as to foreign 
law, may refer to foreign law books to refresh his memory, or to cor¬ 
rect or confirm his opinions, but the law itself must be taken from 
his evidencct 11 (.'i, if- Finu. 131. Bee also Parry's case, infra, p. 305. 

The practice with regard to the proof of foreign laws in the United 
States IS as follow.s:—The usual modes of authenticating foreign laws 
i^ere, are by an exemplification under the great seal of state; or by a 
copy proved to be a tnie copy; or by the certificate of an officer 
autnorised by law, which certificate itself must be duly authenticated. 
Rut foreign unwritten laws, customs, and usages, may be proved, 
and indeed must ordinarily be proved, by parol evidence. The usual 
course is to make such proof by the testimony of competent witnesses, 
instruct^ in the law, \mder oatli; sometimes, however, certificates of 
persons in high authority have been allowed as evidence. Story on 
thr Oofirt of Lairs, 530. 

Proof of the marriages—mnrriayrs ahrotal in liritish faclorirs,'] On 
the subject of the memo of performing marriages in British factories 
abroad, Lord StowoR has made the followin}' observ ations. “ What 
isithe law of marriage in all foreign cstablisnmonts, settled in coun¬ 
tries professing a religion essentially difierent? In the English 
factones at Lisbon, Leghorn, Oporto, Cadiz, and in the factories in 
the East, Smyrna, Aleppo, and others, in all of which (some of these 
establishments existing under authority, by treaties, and others under 
indulgence and toleration,) marriages pe regulated by the law of the 
original country to which they are still considered to belong. An 
English resident at St. Petersburg does not look to tbc ritual of the 
Greek church, but to the rubric of the church of England^ when ho 
contracts a marriage with an Englishwoman. Nobody can suppose 
that, whilst the Mogul empire existed, au Englishman was bound to 
consult the Koran for the celebration of his marriogo. Even where 
no foreign connexion can ]»e ascribed, a respect is shown to the 
opinions and practice of a distinct people. The validity of a Greek 
marriage in the extensive dominions of Turkey, is left to depend, I 
presume, upon their own canons, without any reference to Mahome- 
dan ceremonies. There is a Jus gentium in this matter, an amity, 
which treats with tendetness, ftast with toleration, tne opinions 
and usages of a distinct people in their transactions of marriage. It 
may be aifficult to say, a ^rwri, how far the general law shomd oir- 
cfimscribe its own authonty in this matter; but practice has esta- 
mished the principle in several instances, and where the practice is 
admitted, it is entitled to acceptruioe and respect. It has sanctioned 
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the mairiageB of foreign subjects in tbe houses of the ambassadors of 
the forfttra country to which they belong, (Seo Portreis y, Tmdear, 
IlmjytVom. Rep. 136, and the 4 Geo. 4, c. 61, s. 2.) I am not 
aware of any judiciid determination on this |)oin^d)iit the reputation 
which the validity of such iharriages has acquired, malccs such a 
recognition bv no means improbable, if such a question were brought 
to judgment,” ItwUngy. Snnth, 2 Hagg, Com. iZep. 371. 

(uic validity of marriages celeWted in the cltapcl of any British 
factory abroad, or in the house of any Briti^ subject residing at such 
factory, is recognised by the statute 4 Geo. 4, c. 91, s. 2 {staled 
post, 312.) 

Pm\f of the marriages—marriages in British eohmies,^ Whatform 
of celebration will confer validity on a marriage in a British colony, 
must depend upon tho pculiar circumstances of the case. This 
question came before Lord Stowell, in a ease in which the validity of 
such marriage, celebrated at tho Cape of Good Hope, between English 
subjects, by a chaplain of tho British forces, then oceupying that 
-settlomcnt under a capitulation recently made, was brought before 
Tiim for his decision. After some observations (which have already 
been cited, ante, p. 308,) he held tho marriage valid, on the ground of 
tho distinct British character of the pailies, on their independence of 
the Dutch law, on their own British transactions, on the insuporable 
obstacles of obtaining any marriage conformable to tho Dutch Iftw, on 
tho countenance given by British authority and British administra¬ 
tion to this transaction, and on tho whole country being under British 
dominion, Ruding v. Smith, 2 llagg. (hns. Rep. 371; Storg on the 
t'onfliei of Laws, 111 . A similar question arose in a case before tho 
court of King’s Bench, respecting the legitimacy of a pauper. A 
soldier on service with the British army in St. Domingo, being de- 
si|pus of marrying the widow of another soldier, who had died tlicre, 
the parties went to a chapel in the town, and the ceremony was there 
performed by a person appearing and ofliciatinff as a priest, tho ser¬ 
vice being in French, but interpreted into English by a person Hixo 
ofticiated as clerk, and understood at the time by the pauper to be 
the marriage service of the church of England. After eleven years’ 
cohabitation, this was held to be sufficient evidence that the marriage 
was properly celebrated, although the pauper (the wife) stated that 
she did not know that the party officiating was a priest. I^ord Ellcn- 
borough considered Iho case, first as a marriage celebrated in a jilaco 
where the law of England prevailed (supimsing, in tho absence of any 
evidence to tlie contrary, that'tho law of Enrfand, ecclesiastical and 
civil, was recognised by subjects of England in a place occupied by 
the king’s troops, who would impliedly carry that law with them,) 
and held that it would be a good marriage by that law; for i* would 
have been a good marriage in this county before the marriage act, 
and consequently would be so now in a foreign colony to which that act 
does not extend. In the second place he considered it upon the sup¬ 
position that the law of England Wd not been carried to St. Domingo 
by the king’s forces, nor was obligatory upon them in this particular, 
and held that the facts stated would be evidence of a good marriage 
according to the law of the country, whatever it might be, and that 
upon su^ facts every presumption was to be made in favour of the 
validity of the marriage. R'. v. Brampton, 10 Etist, 282. 

So a marriage between two British subjects at Madras, celebrated 
by a catholic priest, not conformably to the laws of the natives of 
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India, nor with the licence of the ^vernor, which it had been the 
nniform cuBtom to obtain, was hdd valid. LatUour v. T^&duk^ 8 
Taunt. 833 ; 2 Manh, 243. ^ 

Proof of nutrrmjvs — ahroad—in houses of amhassmiors^ 4r*] It 
appears that before the passing of the statute 4 Qeo. 4 o. 91, a mar¬ 
riage celebrated in the house of an English ambassador abroad was 
held valid. It. v. Brampton, 10 Bast, 286 ; Muding v. Smith, 2 Htufg. 
VoHs. Bep. 371. And now, by the liret section of that statute, re¬ 
citing that “ ijt is expedient to relieve the minds of all his majesty’s 
subjects from any doubt of the validity of marrittfcs, solemnized by 
a minister of the church of England in Ithe chapel or house of any 
British ambassador, or minister residing within the country, to the 
cowt of which he is accredited, or in the chapel belon^ng to any 
British factory abroad, or in the house of any British subject residing 
at such factor}^', us well as from any possibility of doubt oonoeniing 
the validity of marriages sdemnized within the British lines, by any 
ciiaplain, or oilLcer> or other i)er8on othciating um^f the ord^s of 
thn commanding ollicer of a British army serving abroad;” it in 
enacted, that all such marriages shall be det^med and held to b^ 
as valid in law, as if the same had been solemnized within his 
majesty’s dominions, with a due observance of all forms refpuired 
bylaw'.” 

i4ec. 2 provides that the act shall not ooniirm, or impair, or affect 
the validity of any marriage solemnized beyond the seas, save and 
except such as are solemnized as therein spccilied and recited. 

Marriages in Newfoundland are regulated by the statute 5 Geo. 1, 
c, 68, repealing the 37 Geo. 3, c. ol. 

Vf'Hue.'] The stat. 9Goo. 4, like Giat of I Jtic. I, enacts, that the 
prisoner may be tried in the county in w'bich he is apprehended. 

Upon the latter statute, it was held that the prisoner, having been 
apprehended for larceny in the county of W., and a true bill having 
be||p. found against him while in custody under that charge for 
bigamy, Ife might be tried for the latter oflence in the county of W. 
Jorflan*s east-, Itms. ^ Jig. 48. The second marriage was at Man¬ 
chester, and a warrant w'as issued by a ma^sirato there to apprehend 
the prisoner. He havmg removed to London, surrendered to one of 
the police magistrates there, who admitted him to bail. On his trial 
at the Old Bailey, the court on an obiection taken by his counsel, 
were of opinion, that as mtrrant had not been produced, and as it 
had not proved that the prisoner vrais - apprehendf-d in the coimty of 
Middlesex, the court had no jurisdiction tc^try him Forsyth's rase, 

2 Leach, 826. But now, by the 9 Geo. 4, the prisoner may be tried 
in the county in which he is in custody. 

But on a crown case reserved, eleven of the judges being present, it 
was decided (Parke, fi., Alderson, B„ and Mauie, B., dissentibus), 
that an indictment for bigamy, found in a different county from 
that where the offence was oommitted, need not allege (bat the pri¬ 
son^,, was in custody at the time of the finding the inquisition, in the 
0003^ of the finding. JRoy. r. Jf^iky, 2 Moo. C. C, 186. **ln 
the marginal note of this case given'^by the reporter, the word ‘ not ’ 
is omitt^, and it is in other respects erroneously reported.” Per 
Parke, B., in Smythies'e case, 1 Den. C. C. JR. 499. * 

Proof from the prisoner under the exceptions.^ The prisoner may 
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prove under the first exception in tiio 9 Geo. 4, c. 31, s. 16, that he is 
nut a sulgect of Ms majesty, and that the second marriage was con¬ 
tracted but of England. A British subject, resident in England, 
married a second with in tlio lifotime ot the first, both marriages 
taking place in Scotland; it was held that he might be indicted and 
convicted of bigamy in England. I'op/thn/'s case, 25 L, J. M. C. 72. 

Secondly, ho may prove that his wife has been continually absent 
from home for the space of seven years last past, and was not known 
by him to be living within that time. There is no exception as in the 
1 Jao. 1, with regard to persons “ continually remaining beyond the 
Kcas for the space of seven years together.” That statute, like the 
U Geo. 4, contained an.cxce^iou, exempting }>er8ons absent, without 
knowledge of the other party of their being alive. The (question, 
whether a prisoner, setting up tliis defence, ought to show that ho has 
used reasonable diligence to inform himself of the fact, and whether, 
if ho neglects tfie psSpablc means of availing himself of such infor¬ 
mation, lie will stand excused, does not appear to bo decided. 1 East, 
P, V, 467 ; 1 Jims, btj (frea. 187. It seems tlxat the true construction 
of the exception is this : not that the party charged, to be deprived 
of the benefit of its provision as to defence, must have known at th(! 
time when he contracted the second marriage, that the first info had 
been alive during the seven years preceding, but that to bring him 
within that provi.sion, he must have been ignorant, during the whole 
of those seven years, that she was alive. Jia/. v. Cnficii, U C. ^ P. 
(581. Where the prisoner’s first wife had left him sixteen years, and 
the second wife proved that she had known liim for about ten years 
living as a single man, and that she had never heard of the first wife, 
who apjieared to have been living seventeen miles from where the 
prisoner resided; Cresswcll, J., held that he was entitled to be ac- 
tiuitted under the foregoing exception. Jt. v. Jones, Carr M. 614. 
This point was raised before, but not determined by, the Court of 
Criminal Amical in 3Jarf/ Briggs^ case, Mich, Term, 1856. 

The third exception is, where the party, at the time of Uie second 
marriage, has been divorced from tiie bond of the first marriag(&. 
The words of the 1 Jac. 1, were “divorced by tlic scuten<ro of any 
ecclesiastical court,” and were held to extend to a divorce d meusd 
cl Owro. MMe P, C\ Cb4 ; 4 Bt. Com. 164 ; 1 Bast, P. C\ 467. 
But now a divorce a rineah matrimonii, must be proved. It is not 
sufliciont to prove a divorce out of England, where the first marriage 
wns in this country. The prisoner was indicted for bigamy under 
the 1 .Tao 1. It appeared that ho had been married m England, 
and that he went to Scotland, and procured there a divorce d rincah 
matrimonii, on the ground of adultery, before his second marriage. 
This, it was insisted for the prisoner, was a good defence unde.- the 
third exception in the .statute 1 Jao. 1; but on a case reserved, the 
j udges wore unanimously of opinion that no sentenoe or act of any 
foreign country could dissolve an English marriage a^*mew/o matri¬ 
monii, for ground on which it was not liable to be dissolved d viimilo 
matriinonii Ta England, and that no divorce of an ecclesiastical court 
was within the exception in sec. 3 of 1 Jae. 1 unless it was the divorce 
of a court within the limits to which the 1 Jac, 1 extends. LoUeiJ’s 

cim, Rms. Bg. 237. 

The fourth exception is, where tlio former marriage has been de¬ 
clared void by the sentence of any court of competent jurisdiction. 
The words in the statute of 1 Jao. 1 were, “ by sentence in the cocle- 
siastioal court; ” and imder these, it was held that a sentence of the 
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spiritual court against xuarriage, in a suit of jactitation of marriage, 
was not oonclusivo evidence, so as to stop the counsel for the croAvii 
from proving the marriage, the sentence having decided on the vali¬ 
dity of the marriage only collaterally, and not directly. Diu-Juns of 
Kingston's case, 11 St, Tr, il62fJo. vd .; 20 How. St, Tr, 355; 1 Loach, 

146.' . . . , 

The 0 Oco. 4, unlike the 1 Jac. 1, contains ho exception witli re¬ 
gard to cases where the lirst marriage was within the legal age of 
consent, that is, fourteen in a male, and twelve in a femme. 1 HI. 
Com. 436 ; Gordoids mw, Khss. if Hi/. 48. It has been ohseryed, 
that notwithstanding this omission, no judge, probably, would direct 
a jury to hnd a party piilty of bigamy, where the tirsfc marriage wa s 
within that age, and*not followed up by any siiksoqucnt agreement or 
cohabitation, after the parties had attained that age. 1 Hear. 1H<J. 
C. L. 113. 
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Aiilmv of ihc nfl'vmr.'] flriboiy is a misdomcaiwur punishable at 
common law. IJnbery in atrict sense, says Hawkins, is taken for a 
great misprision of one in a judicial place, taking any valuable thing 
exisK^pt moat and drink of small value of any man who has to do before 
him in any way, for doing his ofHoc, or by colour of his oilicc. In a 
largo sense, it is taken for the receiving or olTering of any undue re¬ 
ward by or to any i)orson whomsoever, whose ordinary profession or 
bumness relates to the administration of justice, in order to mclinc 
him to do a thing against the known rules of honesty «nd integrity. 
Also bribery sometimes signities the taking or giving a rew'ard for 
ofEccs of a public nature. Jlawh. P. C. h. 1, e. (>7, w. 1, 2, 3. 

An attempt to bribe is a misdemeanour, as much as the act of suc¬ 
cessful bribery, as where a bribe is offered to-a judge, and refused by 
him. 3 /«.■./. 147. 8o it has been held, that jin attempt to bribe a 
cabinet minister for the purpose of procuring an office, is a misde¬ 
meanour, raur, 1 linn'. 2ij)4. So an attempt to bribe, in 

the case of au election to a corporate office is punishable. Plimpton^ f 
fiisr, 2 Ld, lio}/)u, 1377. 

Jtnbo'if id r/(Tfi(Uif!forniciuh<ri> of purlttimvnt.'] IJribory at elections 
j'or Tnemlicrs ,of parliament, is an offence at common law, puuishablo 
by indictment or information, and the statute 2 Qeo. 2. c. 24, which 
imposes a penalty upon such oflence, does not^affect that mode of pro¬ 
ceeding. Piffs rnstj 3 liurr, 1339; 1 IV. 7ii. 380. Where money 
is given it is bribery, although the party giving it take a n^te from the 
voter, giving a counter note, to deliver up the first note w’hen the 
elector has voted. iSuhfon v. Norton, '.iJiiirr, 123o ; 1 JV. lit. 317. So 
also a wager wifli a voter, that he will not vote for a particular 
person. Lojt, 552 ; Hon k, P. C. h. 1, /■. 07, •'*. 10 (/?). 

Wlicro a voter received money after an election for having voted 
for a particuhir c.'indidate, but no agreement for any such payment 
was made before the idection; it was held not to be an offence within 
the 2 Goo. 2, c. 24, s. 7. Ijiord Ilunti/K/tourr v. Ourdiiter, 1 2i. *S’ O. 
25)7. 

If A. give money to II. to induce, him to vote for a candidate, and 
IJ. agree to do so in consideration of the gift, A. is liable to the penalty 
of 500/. for corrupting B. to vote Avithin the 2 Geo. 2, c. 24, s. 7, 
though B. does not give the vote; and a jury may infer the agreement 
from olrcumsianoos, although B., who is a witness, does not state that 
ho ever intended to vote. Jlemloto v. Futcvett, HAd. *§• E. 61, If, in 
fact, B. never did so intend, A.'s otfenoo was complete by his giving 
the money for the purpose of inducing B. to vote, and by B.’s pro¬ 
fessedly aeoepting it on those terms, Per Pattvson and Coleridge. JJ. 
Ih, ^e also Wchh v. Smith, 4 Bing. N. C. 373. 

As to the payment of the travelling expenses of voters, see 1 Muss, 
hy Qrea. 169 ; the cases there cited, and Cooper v, Slade, 26 JL. 
J. Q. B. 324. 

P 2 
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lly the 6 & 6 Viet. c. lOli, (U. K.) s. 20, the payment, of head 
money is declared bribery; and see s. 22, for preventinif treatinjj. 

By the 4 & u Viet. c. <57, on a charge of bribery belbre a committee 
of the house of commons, cvidenco of bribery may bo given without 
tir.st proving agency. And sco now the Corrupt rraeticcs l*rovuntion 
Act, 17 & IN Viet, c. 102. ' ^ 

As to bribi'ry at municipal elections, see 6 <fc 0 Wm. -1, o. 7G, s. 54 , 
fJid Jfrtnfiuff Btoken, Ti/r. A f»V. <500; 2 J/, <S' IT. 233. 

As to bribing olUcers of Uie customs, see 3 it 4 "Wm. J, c. ul, s. b; 
and Brcrctt'a B. <.S' Hi. 


The Irish statute, 1 Geo, 4. e. 11, s. 2<5, enacts, that every reluming 
officer who shall be, by due course of law, convicted of having acted 
eorruptlv or partially in the execution of his duty as rcturningolfioer 
at any election of a member or members to servo in parliament, shall 
be adjudged guilty of high misdemeanor, and shall bo imprisoned for 
a period not exceeding three years, and .such person so convicted is 
hereby declared to be for ever incapable of holding any office or 
situation, civil or military, under the crown. 
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Indictment for not repairing,'] Upon an indictment for a nuisance 
to a puLlic bridge, ■whether by obstructing or neglecting to repair it, 
the prosecutor imist ])rove, lirst, that the bridge in question is a 
public bridge; and secondly, that it htis been obstructed or per- 
wittod to be out of repair, and in the latter case, the liability of the 
dofimdants to repair . ^ 

Proof of the bridge being a public bridge.'] A distinction between a 
public and a private bridge is taken in the 'Ind Instilute, p. 701, and 
made to consist princijially in a public bridge being built for the com¬ 
mon good of all the subjects, as opposed to a bridge made for private 
purposes; and though the words “ public bridges” do not occur in the 
22 Hen. 8, o, 5, (called the statute of bridges), yet as that statute 
empowers the justices of the peace to inquire of “ all manner of an¬ 
noyances of bridges broken in the highways,'^ and applies to bridges of 
that description, in all its subsequent provisions, it may be inferred 
that a bridge in a higlurag is api^lic bridge for all purposes of ropair 
connected with that statute. 1 iduss. bg (irea. 385. A public bridge 
may bo dolinod to be such a bridge as m 1 bis Majesty’s subjects have 
used freely, and without interrui)tion, as of right, for a period of time 
competent to protect themselves, and all who should thereafter use 
them, from being considered as wrong-doers in respect of siicli use, in 
any mode of proceeding, civil or criminal, in which the legality of such 
use may be questioned. J*cr LordPlhmborough, ll.'V.Inhah.of liuchs, 
12 Bust, 204, With regard to bridges newly erected, the general rule 
is, that if a man builds a bridge, and it becomes useful to the county 
in general, it shall be deemed a public bridge, (but seethe regulations 




818 Bridges. 

prescribed by the 43 Geo. 3, c. 59, s. 5, jijos#, p. 322,) and the county 
shall repair it. But where a man builds a bridge for his own private 
benefit, although the public may occasionally participate with nim in 
the use of it, yet it does not become a public bridge, if. v. Inhah, of 
12 Bast, 203,204. Though it is othenvise, if the public have 
constantly used the bridge, and treated it as a public bridge, if. v. 
Inhah, of (/Inmorgau. 2 Bast, 356 (w). Where a miller, on deepening 
a ford, through which there was a public highway, built a Vidge 
over it which the public used, it was hold that* the county was 
bound to repair, if. v. Inhah. of Kent, 2 M. H iS. 513. A question 
has sometimes arisen whether arches adjacent to a bridge, and under 
which there is passap for water in times of flood, are to bo con¬ 
sidered either as forming part of the bridge, or as being themselves 
independent bridges. Where arches of this kind existed, more 
than 300 feet from a bridge, on an indictment against Uie county for 
non-repair of them, and a case reseiwcd, the court of King’s Bench 
held that the coun^" was not liable, if. v. Inhah.'if Oxfordshire, 
1 Barn, fsi' A\d, 297 (w). Snmid indictment, Id. 289. The rule laid 
down by Lord Tenterden, J., in the latter case was, that the 
inhabitants of a county are bound, by common law, to repair bridge.'* 
erected over such water only as answ-ers the description oifumen rrl 
ntrsus afjncc, that is, trater Jtinring in a channei hettrevn hanks more 
or less defined, although such channel may be occasionally diy. But 
where a structure, called Swarkeston Bridge, uras 1275 yards long; 
at the eastern end were five arches under which the river Trent 
flowed; at tlie western end eight arches, imder one of which a stream 
constantly flowed; the rest of the space consisted of a raised cansoway, 
at different intervals in which there were twenty-nine-arches, under 
most of which there were pools of water at all times, and under all 
of which the water of the Trent flowed in time of flood. There was 
no inton'al of cansew'ay betw'een the arches of the length of .3W) feet. 
The comity of Derby had immemorially repaired the whole structure. 
On an indictment against the inhabitants of the county, for the non¬ 
repair of the structure, describing the whole as a bridge, it was held 
that it was properly so described, and that the verdict wa.s properly 
entered for tlio cnfwn. It. v. Infiah. of iJerbgshire, 2 Oafe .V I)av. 9*7. 
Before the 43 Geo. 3, c. 59, a bridge had been built over a stream of 
water. The stream was never known to be drj', but in the wintc;r its 
depth only averaged two and a half feet. It was part of a !*heet of 
ivater crossing low land, and at the place where the bridge crossed it, 
it was confined by embankments to prevent it from overflowing the 
adjoining meadows. Cresswell, ,T., left it to the jury, whether this 
structure was a bridge, for, if so, their verdict must bo for the crown. 
If it had been erected for the convenience of th(5 public in passing 
over tho stream of water, it was a county bridge, and rendered the 
county liable to repair it, though the bridge might not have been 
necessary for the convenience of the public when it was built. Jl. v. 
the Inhah, of Ohmeestei’shire, Carr, (ij* M. 506, In tbc following 
ca5M>, a question arose whothei; u bridge for foot-passengers, whicli 
had been built adjoining to an old bridp for carriages, was parcel of 
the latter. The carriage-bridge h^ been built before 1119, and 
certain abbey-lands were charged with tho repairs. The proprietors 
of those lands had always repaired the bridge so built. In 1765, the 
trustees of a turnpike roa^, with the consent of a certain number of 
•the i>roiyrietora of the abhey-landis, constructed a wooden foot-bridge 
along the outside of the;parapet of tho carriage-bridge, partly con- 
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nooted with it by briok work and iron pins, and partly resting on 
tho stone work of tlio bri^e. Held that the foot-bridge was not 
parcel of the old carriago-bri^e, but a distinct structure, and that the 
countv was bound to repair it, Ji. v, Jnhah. of 3j[idJleftcx, 3 if, 
Ad. ^01. 

Where tho trustees under a turnpike act build a bri^o across a 
stream, where n culvert would bo suiticient; yet if the bridge become 
upon tho whole more convenient to tlie public, the county cannot 
refuse to repair it. Ji. v. Inhafj. of Lanomhire, 2 li. if Ad. 813. 

SomhU'y tnat an arch of nine feet span witliout battlements at either 
end, over a stream usually about three feet deep, is a culvert and not 
a bridge to be repaired by the county; and if the parish have pleaded 
guilty to a former indictment, which, described it as a part of the road, 
they are concluded by having so done. Whitmiy's eaue, 3 Ad. <S‘ i?. 
09; 7 r. .y P. 208, .V. r. 

Hut a foot-bridge consisting of three oak planks about nine or ten 
feet long, and carrying a public footpath over a small stream, is not 
such a bridge as tlio county is hound to repair as a o«unty bridge. 
11. V, Lihuh. of Suuthumidony 21 L. J, M. C. 201. 

The public may enjoy a limited right only of passing over a bridge; 
as where a bridg<> was used at all times by the public, on foot, and with 
liorses, but only occasionally with carriages, viz., when the ford below 
was unsaf(‘ to puss, and tho bridge was sometimes barred against car¬ 
riages by moans of posts and a chain ; it was held that this was a public 
bridge, w'ith a right of passage limited in extent, vet absolute in right. 
Ji. V. Lihub. of yortJiotnpion, 2 31. .S'. 262. A bar across a public 

bridge hKjkwl, except in times of flood, has been ruled to be oondusive 
evidence that tho public have only a limited right to use tho bridge at 
such times, and it is at variance to state, that they have a right to use 
it “ at their free will and ploasurt.*.” li, v. 3f(irqu{s of Jiuckiw/ham, 
4 Ctnnpb. 189. But where a bridge passed over a ford, and was only 
U8('d by the public in times of floo^, which rendered tho ford impas¬ 
sable, yet, os it was at 811 times open to tho public, Abbott, C. J., 
ruled that the county was bound to repair, li. v. Inhab. of Devon, 
Jiy. .y 3loo. N. P. a 144. 

Proof of the hridye beiny n jmhiiv hridyn—highway at each ton?.] 
At common law the county is bound primd faeic to repair the highway 
at each end of a public bridge, and by tho statute 22 Hen. 8, o. 5, tho 
length of tho highway to be thus repaired is fbted at 300 feet. If 
iudjcted for the non-repair of such portion of the highway, they oan 
only e.xouse themselves .by pleading specially, as in the case of the 
bridge itself, that some other person is bound to repair by prosorip- 
tion, or by tenure. It. v. Jnhah, of Went Itiding of Yorhshire, 7 
East, 588; 5 Taunt, 284 ; S, C. in the House of Lords. Tho in¬ 
habitants of Devon erected a new bridge within 300 feet next adjoining 
to an old bridge in the county of Dorset; which 300 feet the county of 
Dorset was hound to repair. It was held, nevertheless, that Devon 
was bound to repair the now bridge, which was a distinct bridge, and 
not to bo considered as an appendage to the old bridge, li. v. Inhab, 
of Devon, 14 Mast, 477. 

A party who is liable by prescription to repair a bridge is also primd 
fatde liable to repair the highway to the extent of 300 feet from each 
end; and such presumption is not rebutted by nroof that the party 
has been known only to repair the fabric of tho bridge, and that the 
only repairs known to have been done to the highway have been 
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performed by oomraissioiiers under a turnpike road act. JR. x, City of 
Xiinroln^ 8 A. Jj- B. 85 ; 3 N. tV 1*. 273. 

Now by the 5 & 0 Wm. 4, c, 50, s. 21, “ if any bridge shall here¬ 
after be built (/. f*. after the 20th of March, 1830), which bridge shall 
be Hable by law to be repaired by and at the expense’ of any county, 
or part of any county, then and in such case, all highways leading to, 
passing over, and next adjoining to such bridge, shall be from time 
to time repaired by the palish, person, or body politic or corporate, 
or trustees of a turnpike road, who were by law before the erection 
of the said bridge, bound to repair the said highway: provided, 
nevertheless, that nothing herein contained shall extend, or be con¬ 
strued to extend, to exonerate or discharge any county, or any part 
of any county, from repahing or keeping in repair the walls, banks, 
or fences of the raised causeway, and raised approaches to any such 
bridge, or the land arches tliereof.” 

Detlication of n hridytt to tho puhlicf] As there may be a dedication 
of a road to the public (see jniiti, Mujhu ayti), so in the case of abridge, 
though it be built by a private individual, in the lirst instance, for 
his own convenience, yet it may be dedicated by him to the public, 
by his suflering them to have the use of it, and by their using it 
accordingly. See (/!i(shfrnie liridye nm-, 5 liurr. 2591; It. v. 
InJiab. of Olnmorgan, 2 Basi, 350 ; It. v. hthtdt. of IVrsf Itidiny of 
i'orkHbire, 2 Bout, 342; jM/d, 321, 322. And though where then* is 
such a dedication, it must be absolute, yet it may be definite in wint 
of time. See B. v. Inhdt, of yoriham/dott, 2 .>/. iV 8. 2(52; and the 
other cases cited ifnie, p. 319 ; also 1 Jiuss. by Grm, 387. A canal 
company may dedicate a bridge to the public; Orttnd Surrey Vuwil v. 
//n/f, 1 Af. 4' ; where it w'as held that there was nothing in 

the constitution of the company, or in the nature of their properly, 
to prevent'them from making such a dedication. 

Proof of thf bridge heiuy out of rt'jimr,’] The county is only charge¬ 
able with repairs, and cannot" be indicted for not widening or en¬ 
larging a public bridge, which has become from its narrowness 
inconvenient to the public. Not being bound to make a new bridge, 
the county is not bound to enlarge an old one, wluch is, pro lanto, 
the erection of a new bridge. M, v. Inhab. of 4 If, .y 

a. (570. 

Those who are hound to repair bridges must make them of such 
height and strength, as may ho answerable to the course of the 
water, whether it continue in the old channel or make a now one. 
Jltmk, P, C. b, 1, c. 77, 6-. 1. 

Proff of ihfi liability of the defendants — by the. an/mon Imr.l All 
public * bridges are primd fuek repairable at common law, by the 
inhabitants of the county, and it lies upon them, if the fact be so, to 
show that others are bound ifco repair. It. v. Inhab, ff Hahtp, 13 PUm, 
95; 2 Inst, 700, 701; It. V. Inhubf of Oxfordshire, 4 li. (\ 19(). 

A bridge now locally situated the limits of a borough, which 

was enlarged by 2 & 3 Wm* 4. c. 04, but before the passing of that act 
was mtuated w-ithout the lioiits of the borough, and in a county which 
had up to that time olwaj^ repaired it; it was held that the county 
was still liable to repair it. Bey.x, Nm Sarum, 7 Q. B, 241, S. V, 
15 L. J, M. V. 16; sec Meg, v. 'lireeoh, 16 Q. If, 813 ; 19 X. J. M. V. 
203. 
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But a parish or township, or otlior known portion of a country, may, 
by usage and custom, bo chargeable to the repair of a bridge erected 
in it. Per. <‘ur, B. v. Bcdesfield, 1 li. Jj* A. 369. So where it is within 
a franchise. Hawk, JP, C. b. 1, e. 77, s. 1. The charge maybe cast 
upon a corporation aggi’ogate, either in respect of- the tenure of certain 
lands, or of a special prescription, and in uie same manner, it may be 
cost upon an individual, ratione tenurtp. Id, Whore an individual is 
so liable, his tenant for years in possession is under the same obliga¬ 
tion, lUg, V. Buvkmll, 2 Ld. Raym, 792. Any particular inhabitant 
of a county, or any of several tenants of lands charged with such 
repairs, may he indicted singly for not repairing, and shall have con¬ 
tribution from the others. Han k, P. C, h.l,c, 77, «. 3; 2 Xd. Itugm, 
792. The inhabitants of a district cannot be charged rations U nvra-, 
because they cannot as such, hold lands. It. v. MarhgnUeihy 2 It. IS¬ 
C’. 106. But a parish, ns a district, may a,t common law, be liable to 
repair a bridge, and may therefore be indicted for the not repairing, 
without stating any other ground of liability than immemorial usage. 
R. T. Inhub. of Heudony 4 B. Ad. (528. An indictmeni charged that 
there was in township K, an immemorial public bridge, aud that the 
inhabitant of A. had been used, &o. from time whereof, &c. to repair 
the said bridge. Plea, not guilty. On the trial it appeared that the 
inliabitants had repaired an immemorial bridge, but that iu one year 
withiu memory they had widened the roadway of the bridge Irom 
nine to sixteen feet: it was held, that whether the added part were 
repdirable by the townslu]> or not, there was no variance between the 
indictment and the evidence. Scmhh y per Lord Denman, C. J., and 
Patteson, J., that the township was liable to repair the added part. 
Reg, V. the Inhah, of Adderburt/y 5 Q, li. 187. 

The liability of a county to the repairs of a bridge, is not affected 
by an act of* parliament imposing tolls, and directing the trustees to 
lay them out in repairing the bridge. This point arose, but was not 
directly decided in the case of R. v. Inhah. of O^Jimlshim, 4 B, 

C. 194, the plea in that case not averring that the trustees had 
funds ; but Bayley, J., observed, that even then a valid defence would 
not have been made out, for the public had a right to call upon the 
inhabitants of the county to repair, and they might look to the trus¬ 
tees under the act. Wilh regard to highways, it has been decided 
that tolls are in such cases only an auxiliary fund, and that the parish 
is primarily liable. (Sec jMtd, Highways.) And as the liability of a 
county resembles that of a parish, these aecisions may be considered 
us auworities with regard to the former. 

Proof of the, liability o^' the defendants—by the'common hv—new 
bridges^ Although a private individual cannot by erecting a bridge, 
the use of which is not beneffoial to the public, throw upon the county 
the onus of repairing it, yet if it become useful to the county in 
general, the county is bound to repair it. Olmburnc Bridge casey 
o Burr. 2u94. ito//. x.Ely, 15 Q. li. 827 ; 8. C. 19 L. J. M. V. 223. 
Thus, where to an indictment for not repairing a public bridge, the 
defendants pleaded that H. M. beiUi^ seised of certain tin works, for 
his private Ibcnefit and utility, and for making a o(>mmodiou8 way to 
his tinworks, erected the briuge, and that he and his tenants enjoyed 
a way over tiie bridge for them private benefit and advantage, and 
tliat, therefore, he ought to repair j and on the trial the statemonto 
in the plea were provecl, but it also appeared^ that the public had 
constantly used the bridge from the time of ite being built; Lord 
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Kenyon direoted the jury to find a verdict for the crown, which was 
not aistorbed. R. v. Inhah, of Glamorgan^ 2 Ea$t, 3d6, (m.) 

Where a new bridge is built, the acquiescence of the pnolic will 
be evidence that it is of public utility. As to charge the county, the 
bridge must be made on a highway, and as, while the bridge is 
makmg, there must be an obstruction of the highway, the forbearing 
to prosecute the parties for sqch obstruction, is an acquiescence by 
the county in the building of the bridge. See M, Inhah. of Hi. 
Bvtmlui, 4 A. 4u0. The evidence of user of a bridge by the 
public, dijfrers from the evidence of user of a highway, for as a bridge 
18 built on a highway, the public using the latter must necessarily 
use the former, and the proof of adoption can hardly be said to arise, 
but the user is evidence of aequiesc<‘nce, as showing that the public 
have not found or treated the bridge as a nuisance. It. v. Inhah, 
of Ifist Biding of Yorkifhhty 2 East, 342. Where a bridge is 
erected xmder the authority of an act of parliament, it cannot be 
supposed to be erected for other purjwses than the public utility. 
Per Latcretms P., II. v. Inhah. of ff'r'sf Biding of Yorki^hire^ 2 East^ 
352, If a bridge be built in a slight or incommodious manner, it 
cannot be imposed as a burthen on the county, but may be treated 
altogether as a nuisance, and indicted as such. Per Lord Ellen- 
borough f Ibid. 

And by the 43 Geo, 3, c. 59, s. 5, no bridge to be thereafter 
erected or built in any county, by or at the expense of any indi¬ 
vidual or prmte person or persons, body politic or .corporate, shall 
be deemed or taken to be a county* bridge, or a bridge which ihi* 
inhabitants of any county sliall be compellable or liable to maintain 
or repair, unless such bridge shall be erected in a substantial and 
commodious manner, under the direction, or to the satisfaction of 
tho county surveyor, or person appointed by the justices of the 
peace, at their general quarter sessions assembled, or by Uie justices 
of the peace of the county of Lancaster, at their annual general 
sessions. 

The words of this act comprehend every kind of person by whom, 
or at whose expense a bridge shall bo btult. Trustees appointed 
imder a local turnpike act are “ individuals ” or “ private persons” 
within the statute, and therefore a bridge erected by such trastees 
after the passing of the act, and not under the direction of tho county 
surveyor, is not a bridge which the county is bound to repair. B, v. 
Inhah. ofDerhg, 3 B. tS* Ad. 147. A bridge built before the above 
statute, but widenc-d since, is not a new bridge within the act. 
B. V. Lancanhit'e, 2 B. Ad. 813. So where the woodwork of a 
bridge was washed away, leaving the stone abutments, and the 
parish repaired the bridge, partly with the old wood and partly with 
new, this was held not to bo a bridge ” erected or built ” wi^in 
the above statute, but an old bridge repaired, and the county was 
held Uable. B, v. Inhah. of Deron, 5 B. S; Ad, 383; 2 N. .V 
M. 212. 

Proof of the liahility if the defendanU—puhlie eo)np(mm.']i In 
some cases where publio comp^ios have been authorised by the 
leglriaturo to erect or 4ter brid^, a condition has been implied 
that th^ shall keep such bridges in repair.^ The proprietors or the 
iitli^gation of the nvw Misdway were by their act empowered to alter 
or amend such bridges imd highways as might hinder the navi- 
gati(m; leaving them, or ikhere ae convenient, in their room. Having 
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deepened a ford in the Medway, the company built a bridge in its 
plaoe, which being washed away, they were held bound to rebuild. 
Lord Ellenborough said that the condition to repair was a continuing 
condition, and- that tho company having taken away the ford, were 
bound to give another passage over the bridge, and to keep it in 
repair. It. v. Jnhah, of Kt'vf, 13 Bust, 220, The same ^int was 
ruled in the case of the King V. tiu- Inhabitants of the jHtrts of Limhay 
(14 iiVw#, 317) in which the company had made a out through a 
highway, and built a bridge over it. An act of parliament empowered 
the otmimissioncrs for making navigable the river Waveney, to cut, 
&'C., but was silent as to making bridges. The commissioners having 
out through a highway, and rendered it impassable, a bridge was 
built over the cut, along which the public passed, and the bridge 
was repaired by the proprietors. Being out of remir, Uie proprietor 
of tho navigation was held liable to tho repairs. The court said that 
tho cut was made, not for public purposes, but for private benefit; 
and the county could not be called upon to repair, for it was of no 
advantage to them to have a bridge instead of solid ground. i2. v. 
Kerrison, 3 M. A'. 32(>. See also M, v. Inhah, of Somerset ^ l(i 
jfcW, 305 ; (irand Surrey Canal v. Hallj 1 M. »Sf- Gr. 392. Jteq. v. 
Ely, 15 Q. It. 827 ; .V. 19 L. M. C. 223; Jt^y, y.Breeoa, 15 Q. 

Jt.'mti. s.a 19 X. j. 3i. c, 203. 

A corporation aggregate, or a railway company, are liable to bo 
indicted in their corjwratc capacity for the non-repair of bridges, 
which it is thrir duty to repair. Per Parke, It., R. v. Birminyham 
ty ftloueesfer nailtray Company, 9 C, Sr P. 409. See also S, C. 3 
(i. It. whore the same point was decided. 

Proof of liability — defvndauls, iudiridaahf\ Rationc iaiurts im¬ 
plies immemoriality. 2 Saund. 158 d. («.). And, therefore, u^wn 
an indictment against an individual for not repairing, by reason of 
thfr tenure of a mill, if it appear that the mill was built within the 
time of legal memory,*ho must be aciiuittcd. Ilaynmnh case, Moo, 
S' M. 401. Any act of repairing on the part of an individual, is 
primd facie evidence of liis liability. Thus, it is said, that if a 
bishop has once or twice, of alms, repaired a bridge, this binds not, 
yet it is evidence against him that ho ought to repair, unless ho 
proves tile contrary. 2 Inst. 700. 

Patteson, J., in Antrobus's ease, C C. S' P- 790, hold, that reputa¬ 
tion was not evidence on kn indictment against an individual for not 
repairing a bridge, ratmie iennne. Sco also Reg. v. IVacertrce, 
2 AX S' n. 253. 

But on an indictment for the hon-rcpair of a bridge, rationc ^enuree, 
it was held tiiat a record of 18 Edw. 3, .sotting out a presentment 
of the bishop of Lincoln for non-repair of the. bridge, and his 
acquittal by tlio jury, which was shortly followed by a grant of 
pontago from tho crown, on the ground that it had been found, by 
inquest, that no one was liable to repair tho bridge, was admissible 
in evidence to negative any immemorial liability to repair ratiime 
ienurce : and the jury after finding a verdict of acquittal also found 
that tlie bridge had been recently built, and that no one was liable 
to repair it. Semble that such finding by a jiuy, in ancient tiTruat ^ 
was admissible as reputation on a question as to the liability to repair 
ratione tenure. Sutton's ease, 3 iV. i.y P. 669; 8 A, 4' E, 516. 8. C. 
In this conflict of authorities, the question came before tiie Court of 
<iueen’s Bench in the recent case of Reg, v. Bedford, 24 X. J. Q, B. 81, 
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when the court decided, that on the trial of an indictment against 
the county of B,, to which they pleaded that A, was liable, raft'eMe 
U nuree^ to repair a portion of the bridge, evidence of reputation that 
A. and his predecessors were liable to do the repairs to that part, 
was admissible. 

Proof in dtfeure—hy counties.'] Where a county is indioted, and 
the detenoc is that a parish or other district, or a corporation, or indi¬ 
vidual, is liable to the repairs, this defence must be specially pleaded, 
and cannot be given in evidence under the general issue of not guilty. 
Ji, V. Inhah. of Wilts, 1 fSalk. 350; 2 Lord Roym. 1174; 1 Rms, by 
Grea, 404 ; 2 Stark. Ev. 191, Ind ed. Upon tliat plea the defendants 
can only give evidence in denial of the points which must be esta¬ 
blished on the part of the prosecution, \’i*. 1, that the bridge is a 
public one ; 2, that it is within the county; and, 3, that it is out of 
repair. 2 Stark. Ev. 191, 2nd vd. With a view to the first point, 
the inhabitants of a county may shoiv under not guilty, that a district 
or individual bound to repair, as a medium of proof that the bridge 
is not a public bridge. Id. R. v. Inhah. of Northampton, 2 M. tS’ 
S. 202. h'or repairs done by an individual are to be ascribed rather 
to motives of interest in his own property than to be presumed to bo 
done for the public benefit. Per Ld. Ellenhoraugh, Ibid. 

Upon a special plea by a county, that some smaller district or 
some individual is liable to repair, the evidence on the part of the 
county to prove tlie obligation, seems to be the sa^jo as upon an 
indictment against the smaller district or individual, 2 Stark. Ev. 
192, 2nd ed. 

The 5 & 6 Wm. 4, c. 76, enlarging the boundaries of certain cities 
and boroughs in England and Wales for the purposes therein men¬ 
tioned, does not relieve a coimty from the repair of a bridge situated 
within the new limit of a borough, but which, previous to the act, 
was without the old limit, and repairable Jiy the county at large. 
R. V. Inhah. of Ketv Saram, ante, p. 320. 

Proof in defence — by minor districts, or individuals.] Where a 
parish, or other district, or a corjjoration, or individual, not charge¬ 
able of common right with the repairs of a bridge, is indicted, they 
may discharge themselves under the general issue. li. v. Inhah. of 
Norwich, 1 Str, 177. For as it lies on the prosecutor specially to 
state the grounds on which such parties arh liable, they may negative 
those parts of the charge under the general issue. 1 liuss. by Grea. 
404; sed ride R. v. Hendon, 4 B. Ad, 628, ante, p. 321. 

Protf in defence—by coriwration.] A corporation may be bound 
by prescription to repair a bridge, though one of their charters 
within time of legal memory use words of incoriioration, and though 
the bridge may have been repaired out of the funds of a guild: 
for such repairs will be taken to have been made in case of the 
corporation. R, v. Mayor^ of Stratford-upon-Avon, H East, 

348. 

Ve.wae and trial.] By the 1 Ann. st. 1, o. 18, s. 5, “ all matters 
concerning the repairing and amending of the bridges and the 
highways thereunto adjoining shall be determined in the county 
where they lie, and not elsewhere.” It seems that no inhabitant 
of a county ought to he a Juror on a trial of an issue whether the 
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county is bound to repair. Hawk, P. C. h. 1, a. 77, s. 6,, In such 
oases, upon a suggestion, tho venire will bo awarded into a neigh¬ 
bouring county, a, V. InJiab. of WilU^ 6 Mod, 307 ; 1 Rms, hy 
Gren, 405. 

Crtjj/s.] By the 13 Geo. 3, c. 78, s. 64, courts before whom indict¬ 
ments were tried for non-repair of highways were empowered to 
award costs to the prosecutor, to be i)aid by the person or persons 
indicted, if the defence should appear to be frivolous. By the 43 
Geo. 3, c. 59, s. 1, tho several penalties, forfeitures, matters and 
thinys, in the said act (13 Geo. 3, c. 78,) relating to highways, were 
extended and applied, as far as the same were applicable, to bridges 
and roads at the ends thereof, as fully and ofiectually as if the same 
were therein repealed and re-enacted. The 13 Geo. 3, c. 78, was 
repealed by 5 6 Wra. 4, c. 50, the liighway act, which by s. 5 only 

extends to bridges (not being county brides). 

It has been recently held that,* notwithstanding the 13 Geo. 3, 
c. 78, was repealed by the 5 & 6 Wm. 4, o. 60, yet th^at4he 43 Geo. 3, 
c. 59, incorporated the former act, and kept alive tho power of the 
court or judge, where tho defence was frivolous to grant costs. 
J{. V. Inhah, of Merionethshirey 6 Q. li, 343 j 8, C. 13 Z. /. M, C, 108. 

Malieioashj palling doien bridgesy iVc."] By the 7 & 8 Geo. 4, c. 30, 
s. 13, and the 9 Geo. 4, c. 86 (I.) s. 14, “ if any person shall unlaw¬ 
fully and maliojously pull down, or in anywise destroy any public 
bridge, or do any injury with intent, and so as thereby, to render 
such bridge or any part thereof, dangerous or impassable, every such 
oflender shall be guilty of felony, and being convicted thereof, shall 
be liable, at the discretion of the court, to be transported beyond tlie 
seas for life, or for any term not less than seven years; or to bo 
imprisoned for any term not exceeding four years, and if a male to 
be once, twice, or tlu’icc publicly or privately whipped, (if the court 
shall so think fit,) in addition to such imprisonment.” 
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Offence at common law .."27 

titatiites 1 H Geo. 4, e, 2i), ami 7 irm, 4, and 1 Viet, c, 8G . 827 
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Home divided without internal cdmmunieiition, and 
(H'cupied by several ...... 330 
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Being found hg night armed, i§‘C. with intent to break into any 
house, i^c, 356 

Having implements of home breaking 357 


Offence at common Inw,'] liurglary is a felony at common law, 
and a burglar is defined by Lord Coke as “ he that in the night¬ 
time broaketh and entercth into a mansion-house of another, of 
intent to kill some reasonable creature, or to commit some other 
felony within the same, whether liis felonious intent be executed or 
hot.” 3 Inst. 03. And tfiis definition is adopted by Lord Hale. 
1 IMc, P. C. 049; Hawk. P. C. b. 1, e. 38, s. 1. 

iStaiutc 7 tV* 8 rjeo. 4, r-, 29, ^v.] By tho 7 & 8 Geo. 4, c. 29, s. 11 
(the 9 Geo, 4, c. 55, Irish), it was enacted, “ that every person con¬ 
victed of burglary shall sufier death as a felon; ” and it is thereby 
declared, “ that if any person shall enter the dwelling-house of 
another, with intent to commit felony; or being in such dwelling- 
house shall commit any felony, and shall in either case break out of 
the said dwelling-house in the night-time, such person shall be 
deemed guil^ of burgla^.” 

By the 7 Wm. 4 & 1 Viet. c. 86, s. 1 (which extends to Ireland ns 
well as England), so much of tho above acts as relates to the punish¬ 
ment of any person convicted of burglary, and of principals in 
tho second efegree, and of accessaries before and after the fact in that 
offence, is repealed; and by s. 2, it is enacted, “ that whosoever 
shall be convicted of tho crime of burglary shall bo liable, at tho 
discretion of tho court, to be transported beyond the seas for the 
term of the natural life of such offender, or tor any term not less 
than ten years, or to be imprisoned for any term not exceeding three 
years.” 

By s. 7, “where^ any person shall bo convicted of any oflTenco 
punishable under this act, for wMch imprisonment may be awarded, 
it shall be lawful for tho court to sentence tho offender to be 
imprisoned, or to be imprisoned and kept to hard labour, in the 
common gaol or house of correction, and also to direct that tlie 
offender shall bo kept in solitary con:^ement for any portion or por¬ 
tions of such imprisonment, or of such imprisonment with hard 
labour, not exceeding one montli at any one time, and not exceeding 
three months in any one year, as to tho court in its discretion shall 
seem meet.” 

Burglary and assault with intent to murder, By the 7 Wm, 4, 
& 1 Viet. c. &$, s. 2, “whosoever shall burglariously broak p,nd 
enter into any dwelling-house, and shall assault, with intent to 
murder, any person being therein, or shall stab, cut, wound, beat, or 
strike any person, diall bo guilty of felony, and being convicted 
thereof shall sufier death.” 

This sentence may be recorded. ■ ' 

The evidence to support an indictment under this^ section of the 
statute, will be the same as that required on an indictment for 
simple burglary, aoe post ; and in addition tho prosecutor must prove 
that the prisoner assaulted the party named in the indictment, then 
being in the house, with intent to murder, which intent may bo 
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inferred from tlie ciroumstancos. If, instead of assaulting with 
intent to murder, the charge be, that the prisoner stabbed, cut, 
wounded, beat, or struck some person, proof must be given of such 
stabbing, &e. The latter part of the section docs not seem to require 
that the person stabbed, &c. shall be in the dwelling-house at the 
time that the violence is used towards him. Two prisoners were 
indicted for burglary, and it appcai-ed that one in endeavouring to 
escape, had used great violence, and seriously injured the prosecutor. 
The jury found him guilty on the whole indictment of burglary 
committed with viohmee; the other prisoner was convicted of bur¬ 
glary "without violence. Lord Penman said, “ It is proper to observe, 
that if two persons .set about the commission of a crime, and one of 
them in the execution of their common purpose, uses violence, both 
may be convicted of the whole offence; but if the violence used by 
the one take place after the other has escaped, and is resorted to 
merely to prevent being captured, then only the one actually using it 
is within the meaning of the statute.” Jicy. v. llorvey and Cayior, 

1 Vox, c. a 51 . 

Evtdunce in burglary.'} Upon the trial of an indictment for^ tlie 
offence of burglary,* tho piusecutor must prove, 1, the breaking; 
2, the entering; 3, that the house broken and entered was a 
mansion-house; 4, that the breaking and entry wore in the night¬ 
time ; 5, that tlie breaking and entering were with intent to commit 
a felony. 

The offence of breaking otft of a mansion-house in the night-timo 
will be treated of separately. 

Proof of the hreakiny.} What shall constitute a breaking is thus 
described by llawkins:—“ It seems agreed, that such a breaking as 
is implied by law in every unlawful entry on the possession of 
another, whether it be open or be inclosed, and will maintain a com¬ 
mon indictment, or action of trespass quare clausum fregit, will not 
satisfy the words felon ice ct burglar iter, except in some special cases, 
iu which it is accompanied with such circumstances as make it as 
heinous as an actual breaking. And from hence it follows, that if 
one enter into a bouse by a door which ho finds open, or through a 
hole which was made there before, and steal goods, &c., or draw any 
thing out of a house through a door or window which was open 
before, or enter into the house through a door open in the day-time, 
and lie there till night, and then rob and go away without breakmg 
any part of the house, he is not guilty of burglary. Hawk, P, V, 
6 . 1, c. 38, 88. 4, 5. 

Proof of breaking—-general instances,} Breaking a window, 
taking a pane of glass out by breaking or bending ^ nails or other 
fastenings, the Rawing u latch, when a door is not other tvise 
fastened, picking open a lock with a false key, putting back the 
look of a door or the fasteming of a window, mfli an mstrument, 
turning the key where the door is looked on the inside, or unloosing 
any outer fastening which the o^ner has proyided; these are oil 
proofs of fibreoking, 2 Euut, P, C. 487; 1 Russ, by Grea. 786. 

Proofro/4hf breaking — doors.'] Entering the house through an 
open door Is not, as alrea^ stated, such a brooking as to constitute a 
burglafy. ^ Yet if the ofiender enters a house in the night-time. 
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through an open door or window, and when within the house turns 
the key of, or unlatches, a* chamber-door, with intent to commit 
felony, it is a burglary, Hah, P. C. 653. So whore tho prisoner 
entered the house by a back-door whiol) had been left open by the 
family, and afterwafds broke open an inner door and stole goods out 
of the room, and then unbolted the street-door on the inside and 
went out; this was held by the judges to be burglary. Johnson'n 
case, 2 East, P. V. 488. So where the master lay in one part of tho 
house, and the servants in another, and the stair-foot door of the 
master’s chamber was latched, and a servant in the night unlatched 
that door, and wont into his master’s chamber with intent to murder 
him, it was held burglary, llaydon's case, llutt, 20 j Kd, 67; 
1 Hale, P. C. 554; 2 East, P. C. 488. 

Whether the pushing open the flap or flaps of a trap-door, or door 
in a floor, which closes by its own weight, is a sufficient breaking, was 
for some time a matter of doubt. In the following ease it was held to 
be a breaking. Through a mill (within a curtilage,) was an open 
entrance or gateway, capable of admitting waggons, intended for the 
purpose of loading thorn with flour, through a large aperture commu¬ 
nicating with the floor above. This aperture was closed by folding- 
doors with hinges, which fell over it and remained closed with their 
own weight, but without any interior fastenings*, so that persons with¬ 
out, under tho gateway, could push them open at pleasure. In this 
manner the prisoner entered with intent to steal; and JiuUcr, J., held 
tliat this was a sufficient breaking to constitute the ofibnee of burglary. 
Brown's case, 2 East, P, C. 487. In another case, upon nearly similar 
facts, the judges were equally divided in opinion. Tho prisoner broke 
out of a cellar by lifting up a heavy flap, whereby the cellar was closed 
on the outside next the street. The flap had bolts, but was not bolted. 
The prisoner being convicted of burglary, upon a case reserved, six 
of the judges, including Lord Ellenborough, 0. J., and Mansfield, 
C. ,1., thought that this was a sufficient breaking; because the weight 
was intended as a security, this not being a common entrance; but 
the other six judges thought the conviction wrong. (Julian's case, Buss. 

2ty. 157. It has been observed, that the only difference between 
this and Brown's rase (supra,) seems to be, that in the latter there 
were no internal fastenings, which in (Julian's case there were; but 
that in neither case wore any in fact used, but that the compression or 
fastening, such as it was, was produced by the mere operation of 
natural weight in both cases. JJmss. (S'JRy. 158. fn.) The authority of 
Brown's case has been since followed, and that aecision may now be 
considered to be law. 

Upon an indictment for burglary, the tiuestion was, whether there 
had been a sufficient breaking. Thero was a cellar under the hjuso, 
which communicated with the other parts of it by an inner staircase : 
the entrance to the cellar from the outside was by means of a flap 
which let down: the flap was made of two-inch stuff, but reduced in 
thickness by the wood oeing worked up. The prisoner got into tho 
cellar by raising the flap-door. It had been from time to time 
fastened with nails, when the cellar was not wanted. The jury 
found that it was not nailed down on tho night in question. Tlio 
prisoner being convicted, on a case reserved, the judges were of 
opinion that the conviction was riglit. Bussell's vase, 1 Moody, 
V. (J. 377. 

Unless a distinction can be drawn between breaking into a house 
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and breaking out of it, this case seems to overmlo Lnwrenct-h mse, 
4 V. P, 231, post. 

Proof of the hreaMng — whuhtvs^'j Where a window is open, and 
the offender enters the house, this is no breaking, as already stated, 
nnte, p. 328, And where the prisoner was indicted for hreahUig and 
entering a dwelling>house and stealing therein, and it amieored that 
he had effected an entrance by pusliing up or raising the lower sash 
of the parlour-window, which was proved to have been, about twelve 
o’clock on the same day, in an open state, or raised about a couple of 
inches, so as not to afford room for a person to enter the house 
through that opening, it was said by all the judges that there was no 
decision under which this could be held to be a hreakivg, SmitJfs 
case, 1 Moody (J. C, 178. A square of glass in the kitchen-window 
(through which the prisoners entered) had been previously broken by 
accident, and half of it was out when the offence was committed^. 
The aperture formed by the half square was sufficient to admit a 
hand, but not to enable a person to put in his arm, so as to undo tho 
fastening of the casement. One of the prisoners thrust his arm through 
the aperture, thereby breaking out the residue of tho square, and 
having so done ho removed tho fastening of the casement; the window 
being thus opened the two prisoners entered the house. Tho doubt 
whi^ the learned judges (Alderson, J., consulting Patteson, J.) 
entertained, arose from the difficulty they had to distinguish satis- 
factorilv the case of enlarging a hole already existing (it not being 
like a cnimney, an aperture necessarily left in tho original construction 
of the house), from enlarging an aperture by lifting up further the 
sash of the window, as in fimitide case, mpra; but the learned 
judges thought it was worth considering whether in both cases tho 
facts did not constitute, in point of law, a sufficient breaking. Upon a 
case reserved, all the judges who met were of opinion, that there wus a 
sufficient breaking, not by breaking the residue of tho pane, but by 
unfastening and opening, the window. Rohinnon's cosp, 1 Moodtf. 
r. a 327. See Ji. v. Bird, 9 C. cS“ P.M4. 

Where a house was entered through a window upon hinges, which 
was fastened by two nails which acted as wedges, but notmthstanding 
these nails the window would open by pushing, and the prisoner 
pushed it open, the judges held that the forcing the windpw in this 
manner was a sufficient breaking to constitute burglary. HrdPit case, 
Buss ^ By, 355. So pulling down the upper sash of a window which has 
no fastemng, but which is kept in its place by tho pulley-weight only, is 
a breaking, although there is an outer shutter which is not fastened. 
Jlainc's case, Btm. <§• By, 451. So raising a window which is shut 
down close, but not fastened, though it has a hasp which might bo 
fastened. Per Park and (hkridye, ,J. ,T., B. v. Jlyum, 7 C, P. 441. 

Where a cellar window, which was boarded up, had in it an aper¬ 
ture of considerable size to admit light into the cellar, and through 
this aperture one of the prisoners thrust his head, and by the assistance 
of the others thus entered the house, Vaughan, It., ruled that this 
resemfjiied the case of a man haymg a hole in the wall of his house 
large enough for a man to enter, and that it was not burglar}'. 
Lnois^s case, 2 C, <1^ P. 628. A shutter-box partly projected from a 
house, and adjoined the side of the shop-window, which side was 
protected by wooden panelling lined with iron ; held that the break¬ 
ing and entering of the shutter-box did not constitute burglary. 
Paine’s case, 7 C. ^ P, 136. 
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Proof of the breaking — ehimneys.'l It was one time considered 
doubtfdl whether getting into the chimney of a house in the night¬ 
time, with intent to commit a felony, was a sufficient breaking to 
constitute burglary. 1 Hale P. C. 552. lJut it is now settled that 
this is a breaWag: for though actually open, it as much inclosed as 
the nature of the place will allour. liawk, P. C. b. 1 e. 38, s. 6; 2 
Past, P. C, 485. And accordingly it was so held, in a late case, by 
leu of the judges, (contrary to the opinion of Holroyd, J., and 
Burrough, J.) ^eir lordships were of opinion that the chimney was 
part of the dwelling-house, that the getting in ot the top was a break¬ 
ing of the dwelling-houso, and that the prisoner, by lowering himself 
in the chimney made an entry into the dwelling-house. R. v. 
Briee, Russ. Ry, 450. 

But an entry through a hole in the roof, left for the purpose of 
admitting jight, is not a suflicient entry to constitute burglary; for 
a chimney is a necessary opening and requires protection, whereas if 
a man chooses to leave a hole nn the wall or roof of his house, 
instead of a fastened window, he must take the consequenoes. 
SjiHgfs ease, 1 3£ou. tV R. 357. 

Proof of the breaking—furfures, cupboarils, ^r,] The breaking 
open of a "moveable chest or box in a dwelling-house, in the night¬ 
time, is not such a breaking as Avill make the offence bui'glar}', for 
the chest or box is no part of tho mansion-house. Foster, lOH; 2 
East, P. C. 488, Whether breaking open the door of a cupboard 
let into the wall of a house, be burglary or not, does not appear ever 
to have been solemnly decided. In 1G90, a case in which the point 
arose, was reserved for the opinion of the judges, and they were 
equally divided upon it. Foster, 108. Lord llwe says tliat such a 
breaking will not make a burglary at common law. I Hale, P. C, 
1)2,1. Though on the authority of Simpsotfs case, Kel, 31 ; 2 Hale, 
V V. 358, he considers it a sufficient breaking within the stat. 39, 
Eliz. 0 . 15. In the opinion of Mr. Justice Foster, however, iiimpson'‘s 
rase does not warrant the latter position, Foster, 108; 2 Fast, P. C. 
489. And see 2 Hale, P. C. 368 (n.) Mr. Justice Foster concludes 
that such fixtures as merely supply tho place of chests and other 
ordinary utensils of household, should for the purpose be considered 
in no other light than as mere moveables, Foster, 109; 2 Fast, 
P. a 489. 

Proof the hyaking—walk,'\ Whether breaking a wali, part of 
tho curtilage, is a sufficient breaking to constitute bxirglary, has not 
been decided. I^ord Hale, after citing 22 Assk, 95, which defines 
burglary to be “to break bouses, churches, vralU, courts, or gates, in 
time of peace,” says—“ by that book it should seem that if a man 
hath a wall about his house for its safeguard, and a thief in the 
night breaks the tcall or the gate thereof, and finding tho doors of 
tho gate open enters into the house, this is burglary ; but otherwise 
it had been, if he had come over the wall of the couit and found the 
door of the house open, tW it had been no burglary.” 1 Hale, 
I*. C. 659. Upon this passage an annotator of the Picas of the 
Crown observes, “ This was anciently understood only of the walls 
or gates of the city (vide Spelman, tw verbo Burglaria). If so, it 
will not support our author’s condusion, wherein he applies it to the 
wall of a private house,” Id. (n.) ed. 1778. It has been likewise 
observed upon this passage, that the distiuotiou between breaking. 
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and coming over the wall or gate, is very refined, for if it be part of 
the mansion, for the purpose of burglary, and be inclosed as much as 
the nature of the thing will admit of, it seems to be immaterial 
whether it be broken or overleaped, and more properly to fail under 
the same consideration as the case of a chimney; and if it be not 
part of the mansion-house for this purpose, then whether it be broken 
or not is equally immaterial; in neither case will it amount to 
burglt^. 2 I*. O. 488. In these observations another writer 

of eminence concurs, 1 Urns, hy Grm. 780. 

Proof of the hreahwg —//a/cA.] Where a gate forms part of the 
outer fence of a dweUing-house only, and does not open^ into the 
house, or into some building parcel of the house, the breaking of it 
will not constitute burglary. Thus, whore large gates open into a 
yard in which was situated the dwelling-house and warehouse of the 
prosecutors, the warehouse extending over the gateway, so that when 
the gates were shut the premises were completely inclosed, the judges 
were unanimous that the outward fence of the curtilage, not opeiung 
into any of the buildings, was no part of the dwelling-house. 
BennetPs case, Bush. Ry. 289. So whore the prisoner opened the 
area gate of a house in London with a skeleton-key, and entered the 
house by a door in the area, which did not appear to have been shut, 
tbc judges were all of opinion that breaking the area gate was not 
a breaking of the dwemng-house, as there was no free passage in 
time of sleep from the area into the dwelling-house. Ducis's case, 
Russ, Ry, 322, 

Proof of hreakmy—constnictire hr{‘nkuty-~fratid,'\ In order to 
constitute such a breaking as will render the party subject to the 
penalties of burglary, it is not essential that force shomd be employed. 
There may be a constructive breaking by fraud, conspiracy, or threats, 
which will render the person who is party to it equally guilty as if 
he had been guilty of breaking with force. Whore, by means of 
fraud, an entrance is effected into a dwelling-house in the night¬ 
time, with a felonious intent, it is burglary. Thieves came with a 
pretended hue and cry, and requiring the constable to go with them 
to search for felons, entered the house, bound the constable and 
occupier, and robbed the latter. So where thieves entered a house, 
pretending that the owner had committed treason; in both these 
oases, though the owner himself opened the door to the thieves, it 
was held burglary. 1 Hale, P. C. 5o2, 563. The prisoner knowing 
the family to be in the country, and meeting the boy who kept the 
key of the house, desired him to go with her to the house, promising 
him a pot of ale. The boy accordingly let her in, when she sent him 
for the ale, robbed the house and went off. This being in the night¬ 
time, was held by Holt, C. J., Tracy, and Bury, to be burglary. 
Hawkinses case, 2 Bast, P* C. 485. fiy the same reasoning, getting 
possession of a dwelling-house by a judgment against the casual 
ejector, obtained by false affidavits, without any colour of title, and 
then rifling thff house, was rule^. to be within the statute against 
breaking we house and stealing ^ods therein. 2 Bast, P. 67 486. 
*So where persons designing to rob a house, took lodgings in it, and 
then fell on the landlord and robbed him. Kel. 62, 63; Hawk, 
P. C.b. I, c. 38, «. 9. 

Proof of the hreakiny-^onstructive breaking — conspiracy,!^ . A 
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breaking may be effected by oonajjiring with persons within the house, 
by whose means those who aro without effect an entrance. Thus, if 
A., the servant of B., conspire with C. to let him in to rob B., and 
accordingly A. in (he night-time opens the door and lets him in, this 
according to l)aUoi\ {cap, 1)9) is burglary in C. and larceny in A. 
But according to Lord Hale, it is burglary in both; for if it be 
burglary in 0. it must necessarily be so in A., since he is present and 
assisting C. in the committing of the burglary. 1 //«&, 1*. C. 553. 
John Cornwall was indicted with another person for burglary, and it 
ai)peaT»i that he was a servant in the house, and in the night-time 
opened the street-door and let in the other prisoner, who robbed the 
house, after which Cornwall opened the door and let the other out, 
but did not go out with him. It was doubted on the trial whether 
this was a burglary in the servant, he not going out with the other; 
but afterwards, at a meeting of all the judges, they were unanimously 
of opinion that it was a Wglary in both, and Cornwall was executed. 
CornwalPs caw, 2, Str. mi ; 4 Bl. Com. 227; 2 East, 1* C. 486. But 
if a servant, pretending to agree with a robber, open the door, and 
let him in for the purpose of detecting and apprehending him, this is 
no burglary, for the door is lawfully open. Reg. v. .Tohmon, Carr. 
c)'- M. 218. * 


Proof of hrvakiug — cousiructh'v breaking — nu-nacea.l There may 
also bo a breaking in law, where, in consequence of violence com¬ 
menced or threatened, in order to obtain entrance, the owner, either 
from apprehension of force, or with a view more effectually to repel 
it, opens'thc door, through which the robbers enter. 2 East, V. C. 
480. But if the owner only throw the money out of the house to 
the tliieves who assault it, this will not be burglary. Id. Hawk. 
P. C. h. 1, f. 38, .s. 3. Though if the money were taken up in the 
owner’s presence, it would be robbery. But in all other cases, where 
no fraud or conspiracy is made use of, or violence commenoed or 
threatened, in order to obtain an entrance, there must be an actual 
breach of some i)art or other of the house, though it need not be 
aoeompanii.d with any violence as to the manner of executing it. 
2 East, P. C. 486; Jialv, Sam. 80. 


Proof of breaking—condrmiivc breaking—hg one of several.’^ Where 
several come to commit a burglarr, and some stand to watch in adja¬ 
cent places, and others enter and rob, in such cases the act of one is, 
in judgment of law, the act of all, and all arc equally guilty of the 
burglary. 1 Hak, P. C. 439, 5;j4; 3 Inst. 631 Blast, P. C. 486. 
So where a room-door was latched, and one person lifted tho latch 
and entered the room, and concealed himself for the purpose of com¬ 
mitting a robbery there, which he afterwards accomplished. Two 
other persons were present with him at the time he lifted (he latch 
to assist him to enter, and they screened Mm from obsen^atioa by 
opening an umbrella. It was held by Gasclee, J., and Ghimey, B., 
that the two were, in law, parties to the breaking and entering, and 
were answerable for the robbery wMohtook place afterwards, though 
they were not near the spot at the time it was perpetrated. Jordan's 
case, 7 C. P. 432. • 

Where the breaking is one night, and the entering the night after, 
a person present at tho breaking, though not present at the entering, 
is, in law, guilty of the whole offence. Id, 
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Proof of the entry,"I It is not sufficient to show a breaking only; 
the prosecutor must also prove an entry as well as a breaking, and 
both must be in the night and uath intent to commit a felony, 
otherwise it is no burglary. 1 Jlaley P, C, 555, If any part of the 
body be within tlie house, hand or foot, this is sufficient. Foster, 
108; 2 Blast, P. O. 400. Thus where the prisoner out a hole through 
the window-shutters of the prosecutor’s ^op*, and putting his hand 
'through the hole, took out watches, &c., but no other entry was 
proved; tMs was held to be burglary. Oihhun^s case, Foster, 108. 
So where tlie prisoner broke a pane of glass in the upper sash of 
a window (whiclx was fastened in the usual way by a latch) and 
introduced his hand within, tor the pur^se of unfastening the 
latch, but while ho was cutting a hole in the shutter wi^ a 
centre-bit, and before he could unfasten the latch, ho was seized, 
the iudges held this to be a sufficient entry to constitute a burglaiy, 
liatm/s case, Ituss, t.y Ity, 341. The pros^utor standing near tne 
window of his shop, observed the prisone*with his finger against 
part of the •glass. The glass feU inside by the force of his nngor. 
The prosecutor added, uiat standing as he did in the street, he 
saw the fore-part of the prisoner’s linger on the shop-side of the 
glass. The pidges ruled this a sufficient entry. Davis's case, 
Jims. (§■ Py, 499, 

The getting in at the top of the chimney, as already stated^ ante, 
]). 331, has been held to be a hreakiny, and the prisoner’s lowering 
himself down the cliimney, though he never enters the room, has 
been held to be an entry. Hr ire's ease, It ass. t)'- Py, 451. 

Proof of entry—introdaciion of fire-arms or insirvments.'l VVlierc 
no port of the offender’s body enters the house, but he introdUcos an 
instrument, whether that introduction wiil be such an entry as to 
constitute a burglary, depends, as it seems, upon the object witli 
which the instrument is employed. O’hus if the instrument be 
employed, not merely for the purpose of making the entrv, but for 
the purpose of committing the contemplated felony, it will amount 
to an entry, as where a man puts a hook or other instrument to steal, 
or a pistol to kill, through a window, though his hand be not ip, 
this IS an entry. 1 Hale, P, V. 555 ; Jfaa'k. P. V. h, 1, e, 38, 11; 

2 Fast, P. (\ 490. 

But where the instrument is used, not for tho purpose of committing 
the contemplated felony, hut only for the purpose of effecting the 
entry, the introduction of the instrument will not he such an entry 
as to constitute burglary. Thus where thieves had bored a hole 
throvyh the door witffi a rentre-hit, and paii of the chips were found 
inside the house by which it was apparent that the end of the centre- 
bit hsid penetrated into the house; yet as the instrument had not 
been introduced for the purpose of teldng the property, or committing 
any other felony, the entry was ruled to he incomplete. Hwrfhcs's 
case, 2 East, P C, 491; 1 Leach, 406; JImoli, P, C, h, 1, c. ^8^ e, 12. 
A glass sash-window was left closed down, hut was tlmow?! up by 
the prisonelB; the inside shutters were fastened, and there was a 
space oi'lib’out three inches between the sash and the shatters, and 
the latter were about an hioh thick. It appeared that after tho sash 
had been f^wn up, a erow-bar hadtheen introduced to force the 
shut^si^ and had been not onlv within the sash, but had reached to 
the imme of the shutters^ as tne mark of it was found there. On a 
case reserved, the judges were of opinion that this was not burglary, 



Burglary. 836 

there being no proof that any mrt of the prisoner’s hand was within 
the window. Itmffs «{«<?, 1 Moody^ C. C. 183, 

Proof of entry—hj ftrhuj a gun into the house.l It has been 
already stated, that if a man breaks a house and puts a pistol in at 
the window with intent to kill, this amoimts to burglary, 1 Hale^ 
P. C. 553, ante, p. 334. “But,” says Lord Hale, “if he shoots 
without the window, and the bullet comes in, this seems to be no 
entry to make burglary— gua-rr.*’ Hawkins, however, stales, that 
the ttisoharging a loaded gun into a house is such an entry as will 
constiti^ burglary; Jlairh. P. C. h. 1, v. 38, «. 11; and this 
opinion has been followed by Mr. East and Mr. Scijt. llusseU, “ It 
seems difficult,” says the former, “to make a distinction between 
this kind «)f implied entry, and that by means of an instrument 
introduced between the window or threshold for the purpose of com- 
mittin |5 a felony, nnlo9|dt be that the one instrument by which the 
entry m efieoted is hel<nn the hand, and the other is discharged from 
it. No such distinction, however, is anywhere laid do*vn in terms, 
nothing further appearing than that the entry must be for the pur¬ 
pose of committing a felony.” 2 Enat, P. C. 49U; 1 Mass, hy Grea. 
795, It was ruled by I^ord Ellcnborough, that a man who from the out¬ 
side of a field discharged a gun into it, so that the shot must have 
struck the soil, was guilty of breaking and entering it. Pickering v. 
Itadd, 4 Co nigh. 220; 1 Storl. 68 . 


Proof (f entry—conittrurtive entry—hn one of neveral.'} It is not , 
nv^'issary in all eases to show an actual entry by all the prisoners-{ 
there may be a constructive entry as well as a construotive hreahing, 
A. B, and C. come in the night by consent to break and enter the 
house of* H. to commit a felony; A. only actually breaks and enters 
the house. B. stands near the door, but does not actually enter, C. 
stands at the lane’s end, or orchard-gate, or field-gate, or the like, to 
watch that no help come to aid the owner, or to give notice to the others 
if help comes ; this is burglary in all, and all are principals. 1 Hole, 
C. 555. So whore a man puts a child of tender years in at the 
window of the house, and the child takes goods and delivers them to 
A., who carries them away, this is burglary in A., though the child 
that made the entij be not guilty on account of its infam 
And so if the wife, in tlie presence of the husband, by bis f 
coercion break and enter a house in the night, tliis is burgl 
husband, though the wife, the immediate actor, is excused r 
cion ofdier husband. Id. 556; and see Jm’dan's case, anti . 

Proof of the premises being uwansiou-house.J It must be 
that the premises broken and entered were cither a mansion-h 
parcel of a mansion-house. Every house for the dwelling and hi 
tion of man is taken to be a mansion-house, wherein burglary m, 
committed. 3 Inst. 2 East, P. C. 4:91. , ' ,f' 

A mere tent or booth erected in a market or fair is not a dwel^iig- 
house for the purpose of burglary. 1 Hale, P. C, 567; 4 Bl, Cwni. 
225. But where the buBding was a permanent one of mud and buok 
on the down at Weyhill, einpted only as a 3ooth for the purposes of 
a fair for a few days in the year, having wooden doors aud,wutdawB 
bolted inside, it was held that as the prosecutor and his wife i^pt. 
thoro dtery night of the fair (during one of which it was broken and 
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entored)^ this was a dwelling-house. SimWs ettse, coram Park, J,, 
1 Moony <S- Robinson, 256. 

Thp following cases were decided previous to the 7 & 8 Geo. 4, c. 29, 
s. 16, which has prescribed what shall be considered a dwolling-houso 
for the purpose of burglary. 

The mere fact of a building in the neighbourhood of a dwelling- 
house being occupied together with the dwelling-house, by the same 
tenant (not taking into consideration the (question of the building 
being wiGiin the same eurtikgo, as to which, ride jmt,) will not 
render the former building a dicaBinr/’-house in point of law. The 
prisoner broke and entered an outhouse in the possession of G. S», and 
' occupied by him with his dwelling-house, but not connected tbeiildtli 
by any fence inclosing both. The judges held that the pristasijer was 
improperly convicted of burglary. The outhouse being separated 
from the dwelling-house, and not within the same curtilage, was not 
protected by tlfe bare fact of its being occumed with it at the same 
time. (iarlamVs case, 2 East, P. C. 403. M where a manU&ctory 
was carried on in the centre building of a great pile, in the wings of 
which several persons dwelt, but which Lad no internal communica¬ 
tion with these wings, though Gic roofs of all the buildings were 
connected, and the entrance to all was out of the same common 


incloBure; upon the centre building being broken and entered, the 
judges held mat it could not bo considered as part of any dwelHag- 
honso^ but a place for carrying on a variety of trades, and no pajoel 
of the bouses adjoining, with none of which it had any internal coni- 
innnication, nor w'as it to be considered as under the same roof, though 
the roof had a connection with the roofs of the houses. E(/f/in{/ton\-i 
Cffsc, 2 East, P V. 494. The house of the prosecutor was in 
street, Epsom. There Averc two or three houses there, insulated like 
Middle-row, Holborn. At the back of the houses was a public 
passage nine feet wide. Across this passage, opposite to his house, 
were several rooms, used b}’^ the prosecutor fur the purposes of his 
mouse, viz. a kitchen, a coach-bousc, a larder, and a brewbouse. 
Over the brewbouse a sorvant-boy always slept, but no one else; and 
in this room the offence w'as committed. There was no communica¬ 



tion between the dwelling-house and these buildings, except a canopy 
or awning over the common passage, to prevent the rain from falling 
on the victuals carried across. Upon a case reserved, the judges were 
m that the room in question was not parcel of the dwelling- 
which the prosecutor dwelt, because it did not adjoin to it, was 
the same roof, and had no common fence. Gr^am, B., 
oeing of opinion that it was parcel of the house. But all 
3 present thought that it was a distinct dwelling of the 
./r, Westicoodh case, Russ, Ry. 495. 
tiggs^s ease, 2 C. ^ K. 322, (decided since the statute,) it 
d that adjoining to the prosecutor’s dwoUing-honse was a 
me end of which was supported by the end wall of the dwelling- 
, and that adjoining to the kiln was a dairy, one end of which 
wu».Supported bytiic end wall of the kiln. There was no mtorufll 
coilittunic^on from the dwelling-house to the dairy, and the roof 
of JHe dwelling-hoT^c, kiln, and daiiy, were of diflerent heights. 

C. J,, held that the dairy-was not part of the dwelfing- 
hoit^te. In the following case, howevei|fc tlie 

within the curtilage, and having no internal MiMiijj»?ation, 'yii ' 
to constitute part of the owcUing-hijimBtC \3aic prosecutor, Jw 
had a dwelling-house injjjdwflh^he ^ved,# stable, a cotti^, -*-' 
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a cow-housc, aud'barn, all in one range of building, in tlie order* 
mentioned, and under one roof, but tbey were not inclosed by any 
yard or wall, and had no internal communidation. The offence was 
committed in the bam, and the judges held this to be a Wglory, for 
the barn, which was under the same a*oof, was parcel of, and enjoyed 
with, the dwelling-house. G. Brown's mite, 2 East, P. C. 493. So 
where the premises, broken and entered, were not witliin the same 
external fence as the dwoUing-housc, nor had they any intcrn,ad com¬ 
munication with it, yet they were held to be part of it. The prose¬ 
cutor’s dwelling-house was situate at the corner of two streets. A 
range^f .workimops adjoining the house at one side, and standing in 
a line with the end of the house, faced one of the streets. The roof 
of this range was higher than the roof of the house. At the end of 
this range, and adjoining to it, was another workshop projecting 
further into the street, and adjoining to that a stable and coach-house 
used with the dwelling-lmus#. There was no internal communication 
between the workshops and the dwelling-house, nor were thej sur¬ 
rounded by any external fence. Upon a case reserved, tho judges 
were unanimously of opinion, that the workshops were'parcel of uio 
dwelling-house. Cholkiny's case, Muss. <S(' By. 334; sec also Lithjo's 
vase, Id. 357. In the case about to be mentioned, the premises 
brokem and entered were within the curtilage, but witfiout any 
internal communication with the dwelling-house. It does not appear 
whether the decision proooodod upon the same ground as the last case, 
or whether on the ground that the building in (j[ucstion was witliin 
the curtilage. The prosecutor had a factory adjoining to his dweUing- 
houso. There was no internal communication, the only wav from the 
one to tho other (within the common inclosures) beiug through an 
open jiassago into tho foctory paisage, which communicated Avith a 
lumber-room in the factory, from which there was a staircase which 
led into the yarn-room, where the falony was committed. On a case 
reserved, all the judges held, that the room in question was properly' 
described as the dwelling-bouso of tiic prosecutor, llnncovh's case, 
Buss. cV By. 171. See also Clayhurn's case, Id, 360. 

Proof of ilui premises heiny a $nausion-hmse — occupation.'] It must 
appear that the premises in question wpre, at the time o^ the offence, 
occupied as a dwtdling-honse. Therefore, where a house was under 
repair, and the tenant had not entered into possession:, but had depo¬ 
sited some of his goods there, but no one slept in it, it was held not to 
be a mansion-house, so as to make the hremdng and entering a buf- 
glaiy. Lyon's case, 1 Leach, 185; 2 Bast, P. C. 497. Hor will the 
circumstances of tho prosecutor having procured a person to sleep in 
tho house (not being one of his own family) for its prof action, make 
any difference. Thus where a house was newly built and finished in 
cvery respect, except the painting) glazing, and ilooring of one garret, 
and a workman, who was eonstently emploj'cd by the prosecutor, slept 
in it for the purpose of protecting it, but no part of the prosecutors 
domestic family had taken possession, it was held at the Old BaUey, 
on tho authority of Lyon's case {sumvi), that it was not the dwelling- 
house of the prosecutor. Fnlfcr's^ase, 1 Leach, («). So where 
the prosecutor took a house, and dei>ositod some of his goods in it, and 
not having slept there himself, procured two persons (not his own ser¬ 
vants) to sleep there for the purpose of protecting tho p;oods, it was 
held at the Old Bailey, that as tho prosecutor had only in fact taken 
possession of tlie house so far as to deposit certain articles of his trade 
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therein, but had neither alopt in it himself, nor had any of his servants, 
it could not in contemplation of law be called his dwelKtig-housc. 
Harris's case, 2 Leach, 701 j 2 East, P, C. 498. See also Mallard's 
rase, coram Buller, J., 2 Leach, 701 (»J. Norrey Thompson's case, 
2 Leach, 771. The following case, decided upon the construction of 
the statute 12 Anne, e. 7, is also an authority on the subject of bur¬ 
glary : The prosecutor, a publican, had shut up his house, which in 
the day-time was totally uninhabited, but at the night a servant of 
his slept in it to protect the property left there, which was intended 
to be sold to the mooming tenant, the prosecutor having no intention 
of again residing in the house himself. On a case reservtd, the 
judges were of opinion, that as it dearly appeared by the evidence of 
the prosecutor, mat ho had no intention whatever to reside in the 
house, either by himself or his servants, it could not in contemplation 
of law be considered as his dwelling-house, and that it was not such 
a dweUing-house wherein burglary could be committed. Duties, alias 
Silk’s case, 2 Leach, 876; 2 East, P. C. 49?). 

Where no person sleeps in the house, it cannot be considered a 
dweUing-hou^. The premises where the olTenco was committed con¬ 
sisted of a shop and parlour, with a staircase to a room over. The 
prosecutor took it two years before the oifonce committed, intending 
to live in it, but remained with his mother who lived next door. 
Every morning he went to his shop, transacted his business,’ dined, 
and stayed the whole day there, considering it as his home. When he 
first bought the house he had a tenant, who quitted it soon afterwards, 
and from that time no person had slept in it. On a case reserved, all 
the judges held, that this was not a dwelling-house. Martin’s rase, 
Pass. Ey. 108, It seems to be sufficient if any part of the owner’s 
family, as his domestic servants, ^ep in the house. A. died in his 
house. B. his executor put servants into it, who lodged in it, and 
were at board wages, but B. never lodged there himself. Upon an 
indictment for burglary, the question was, whether this might bo 
called the mansion-house of B. The court inclmed to think tluit 
it might, because the servants lived there: but upon the evidence 
there appeared no breach of the house. Janets case, 2 East, 
P. C. 499. 


Proof oj^the jjremues being a dwelling-hmise — occupation — tem- 
porary or permanent,'^ A house is no less a dwelling-house, because 
at certain periods the occupier quits it, or quits it for a temporary 
purpose. ^ “If A.,” says Lord Hale, “ has a dwelling-house, and ho 
Mid all his family are absent a night or more, and in their absence, 
in the night, a thief breaks and enters the house to commit felony, 
this is burglary.” 1 Male, P. C. 656; 3 Inst. 64. ^ if A. have 
two mansion-houses, and is sometimes with his family in one, and 
sometimes in the other, the breach of one of them, in the absence of 
his family, is burglary. Id. 4 E^. 40, «. Again, if A. have a 
chamber m a college or inn of court, where he usually lodges in term 
tune, and in his ^sence in vacation his chamber or study is broken 
open, this is bqrgla:^. Evans and Einche’s case, Cro. Car. 473; 
I Male, P. C. 666. The prosecubW being possessed of a house in 
Westinmster in which he dwelt, took a journey into Cornwall, with, 
intent to return and move his wife and family out of town, leaving 
the li^y with a friend to look after the house. After he had been 
absent a month, no person being in the house, it was broken open, 
and robbed. He returned a month after with his family, and 
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iahabited there. This was adjudged burglary, by Holt, C. J., 
Treby, J., and four other judges. Mxirr'y's case, 2 East, 1\ C. 49G ; 
Foster. 77. * 

In these oases the owner must have quitted his house nnimo rever- 
tendif in order to have it still considered as his mansion, if neither he 
nor any part of his fami^ were in it at the time of the breaking 
and entering. 2 East, P, C. 496. The prosecutor had a house at 
Hockney, which ho made use of in the summer, his chief residence 
being in London. About the latter end of the summer he removed to 
his town house, bringing away a qonsiderable part of his goods. 
The following Kovember his house at Hackney was broken open, 
upon which he removed the remainder of his furniture, except a few 
articles of little value. Being asked whether at this time he had 
any intention of returning to reside, he said he had not come to any 
settled resolution, whether to return or not, but was rather inclined 
totally to quit the house and let it. The burglary happened in the 
January following, but the court (at the Old Bailey) were of opinion, 
that the prosecutor having left his house and disfumished it, without 
any settled resolution to return, but rather inclining to the con¬ 
trary, it could not be deemed his dwelling-house. Nufhrowu\s case, 
Foster, 77; 2 East, P. C. 496. See R. v, Flannagatt, Russ. ^ Ry. 187. 

It seems that the mei'e casual use of a tenement, as a lodging, or 
only upon some particular occasion, will not constitute it a dwelling- 
house. 2 East, P. C. 497. Where some com had been missed out 
of a barn, the prosecutor’s servant and another person put a bed in 
the barn, and slept there, and upon the fourth night the prisoner 
broke and entered the bam; upon a reference it was agreed by all the 
judges, that this sleeping in the bam made no difference. 'Brown's 
ease, 2 Easf0l\ O. 497. So a porter lying in a warehouse, to loatch 
goDih, which is solely for a particular ]>urpo8e, does not make it a 
dwelling-house. Smith's case, 2 East, P. C. 497. 

As to a wrongful occupation, see Wallis's case, ante, p. 271. 

Proof of the 2 »'emises being a dwelling-house — occupation—house 
divvied, tvithout internal communication, and occupied by scocru/.] 
Where there is an actual severance in fact of the house, by a partition 
or tlie like, aU internal communication being cut off, and each part 
being inhabited by several occupants, the port so separately occupied 
is the dwelling-house of the person living in it, provided he dwell 
there. If A. lets a shop, parcel of his dwelling-house, to B. for a 
year, and B. holds it, and works or trades in it, but lodges in his 
own bouse at night, and the shop is broken open, it cannot be laid to 
be the dwelling-house of A., for it was severed by the lease during 
the term; but if B. or his servant sometimes lodge in the shop, it is 
the mansion-house of B., and burglary may be committed in it. 
1 JIalc, P. C. 657; Vide Seflon's case, infra. The prosecutors, 
Thomas Smith and John Knowles, were in partnership, and Hved 
next door to each other. The two houses had formerly been one, but 
had been divided, for the purpose of accommodating the families of 
both partners, and were now perfectly distinct, there being no com¬ 
munication from one to the other, mthout going into the street. The 
housekeeping, servants’ wages, &c., were paid by each partner mspeo- 
tively, but*me rent <>^6 taxes of both the houses were paid jointly 
out of the partnership ftmd. The offence was committed in tiie house 
of the prosecutor Smith. On the trial, before Eyre, C. B., and 
Gould, J., at the Old Bailey, it was objected that the burglary ought 
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to have been laid to be in the dwelling-house of the prosecutor Smith 
onh'j and of this opini^ was the court. Marina Jojivn^a 
1 Lcachf 037 ; 2 JEast, P. C. 504. But it is otherwise where there is 
an internal communication. Thus where a man let part of his house, 
including his shop, to his son, and there was a distinct entrance into 
the part so let, but a passage from the son’s part led to the father’s 
collars, and they were open to the father’s part of the house, and the 
son never slept in the part so let to him, the prisoner being convicted 
of a burglary in the shop, laid as the dwellmg-houso of the father, 
the conviction was held by the judges to be right, it being under the 
same roof, part of the same house, and communicating internally. 
But it was thought to be a case of much nicety. Ec/tnn's m«c, 1 
Him, hg Greit, 790; Runs. 6'- Rg. 203, Chambers in the inns 
of court are to all purposes considered as distinct dwelling-houses, 
and therefore whether the owner happens to cuter at the same outer 
door or not, will make no manner of difference. The sets are often 
held under distinct titles, and arc, in their nature and manner of 
occupation, as unconiieeted Avith eacli other, as if they Avere under 
separate roofs. 2 East, P. C. 505; 1 llulc, V. ('. 050. 

Proof of the hriitg a dau‘lliiig~home — ocnipat'uni^liouac 

(lioided^ u'ithout internal mm nt a nival ion ^ hul all ovcuined hg the same 
jn-rsoH.'] We have seen {napra), that where a house is diAidcd, and 
tlierc is no internal communication hetwoou the Iavo parts, which 
are occupied by separate ten^iuts, each part is to he considered as the 
dAvelling-housc of the tenant living in it. But Avhere a house is 
tlvAis severed, and the oAvmer dwells in one* part of it only, and tl»o 
other part is broken and entered in the night; Avhethcr tins shall be 
deemed a burglary seems a question of much nicety. •According to 
tlio authorities, before the statute, 7 & 8 Geo. 4, c. 29, s. 13 (see 
imt, p. 349), it was held to be burglary. In tf.e foUoAving ease, the 
severed part of the premises had been let to another person, but that 
circumstance Avas held to make no difference, and the tenant of the 
other part was held to he the tenant of tht‘ Avhole, there being the 
same outer door: The prosecutor Avas the oAvner of a house, in whicii 
he resided, and to which house there Avas a shop adjoining, built 
close to the liousc. There was no intcrnol communication between 
the house and the shop, the only door of the latter being in the court¬ 
yard before the house, AA'liioh yard was inclosed by a brick wall, 
including the house and shop. The prosecutor let the shop, together 
with some apartments in the house, to one Hill, from year to year. 
There was only one common door to the house, which communioated 
as well to the posecutor’s as to Hill’s apartments. The burglary 
was committed in the shop. On a ease reserved, the judges were all 
of opinion, that the shop was rightly laid to be the dwelling-house of 
the prosecutor, who innabited’ one part, lliere being but one outer 
door, especially as it was within one curtilage, or fence ; and that the 
shop, being let with a part of the house inhabited by Hill, still con¬ 
tinued to he a part of the dwelling-house of the prosecutor, though 
there was no internal communication between them. But it Avas 
admitted, that if the shop had been^let by itself, Hill not dwelling 
thferoin,,Wglary could not have hoen committed in it,^for then it 
would fiave been severed from the house, (iihson’s ease, 2 PJast, 
P. V. 508. *This decision was acted upon Tby Holroyd, J., in the 
following case: The prisoner entered a loft, beneath which were four 
apartments, inhabited as a dwelling-house, but which did not com- 
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niunieato with the loft in aiiy^anuer. On the hide of the house; 
was a shop, which was not used as a dwelling-houso, and which did 
not communicate with the four chambers. Between this shop and 
tho loft there was a communication, by means of a ladder. I’he 
dwelling-house and the sliop both opened into the same fold. 
Jfolroyd, J., on tho authority of Gihsitn's rane, sifpru, held the loi't U» 
be a dwelling-house. Tltompami'fi ram, 1 Len'in, (J, C. 32. It does not 
clearly appear in Gilmni's ram, whether the shop was considered to 
he part or the dwelling-house, strictly speaking (in tho same manner 
as if it had been any of the other apartments^, or whether it was only 
taken to be part of the dwelling-bouse as being within pio same enr- 
tilago or fence, the judges using the expression, “ especially as it u as 
within one curtilage or fence.” If it was decided upon tho latter 
grotind, it would now, since tho 7 & 8 Geo. 4, c. 2t>, s. 33, be a 
([uestion how far th(j shop would bo considered a part of the dwelliug- 
liouse, there being no communication between tho two. According 
to the case of Burrowes, 1 JAww/y, (’. (\ 274, p. 349, in which 
the judges were divided, sevt-n to live, tho shoj) would still ho 
considered as part of tho dwelling-house. 

PrtKtf of Hh' pmuims iiciuf/ a (hcr/littfi-IioUKr occiqxi/tojt—where 
ilmrr is an hiirniul eoiiDinniieatioa, haf the liarts are oeruitled hy 
si-reral under di/frrod fif/i s.j Although in the ease of lodgers and 
inmates, who hold under one general occupier, the Avhole of tlu* house 
eontiuucs to ho his dwelliiig-liousc, if there be an internal commu¬ 
nication, and the parties have a common entrance, ride infra, yet it 
is otherwise where several parts of a building are let under distuu;! 
leases. 'rh<f owner of a dwelling-house and warehouse under the 
same roof, and communicating internally, let tho house to A. (who 
lived there), and the warehouse to A. and B., who were partners. 
'L'he communication between the house and warehouse was oon- 
staiitly used by A. The ollenco was oommitted in tho warehouse, 
which was laid to he the dwelling-house of A. On a case reserved, 
tho judges were of opinion that this was wrong, A. holding the house 
in which he lived under a demise to himself alone, and the wareltouse 
under a distinct demise to himself and 1>. Jeahins's cam, Jiass. vS- 
Jly. 244. 

Proof of the premises heimj a dwelliny-house — uccapatiou-dn/ 
lodf/ers.] Where separate apartments were let in a dwelling-hoiiso 
1,0 lodgers, it seems formerly to have been doubted whether they 
might not in all cases be acscribed as the mansion-house of the 
lodgers. 2 Past, P. C. oOS; Hawk. P. C. h, 1, c. 38 «s. 13, 11. 
But the rule is now taken to he, according to the opinion of Kehjnijv 
(p. 84), that if the owner, who lets out apartments in his house lo 
other persons, sleeps under the same roof, and has hut one outer-door 
common to himself and his lodgers, such lodgers are only inmates, 
and all their apartments arc parcel of the dwelling-houso of tho 
owner. But if the owner do not lodge in tho same house, or if ho 
and his lodgers enter by dUferent outer doors, tho apartments so h't 
are the mansion, for tho time being, of each lodger respectively. 
And accordingly it was so ruled hy Holt, C. J., at the Old Bailey, 
in 1701, although in that case tho rooms were let for a year, under a 
rent, and Tanner, an ancient clerk in court, said that this was tho 
constant course and practice. 2 PiUst, P, C, 505, 1 Leaeh, 00 (it). 
Where one of two partners is the lessee of a shop and house, and t]»e 
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other partner occupies a room in the house, he is only regarded as a 
lodger. Morland and Gutteridge were partners; Morland was the 
lessee of the whole premises, and paid all the rent and taxes for the 
same. Gutteridge had an apartment in the house, and allowed 
Morland a certain sum for board and lodging, and also a certain pro¬ 
portion of the rent and taxes for the shop and warehouses. The 
burglary was committed in the shop, which was held to be the 
dwelling-house of Morland, and the judges held the description 
right. Favtnenter's vascy 1 Leavhy 537 («). In the following oases, 
the apartments of the lodger were held to bo Ids dwelling-house: 
The owner let the wholf of a house to different lodgers. The pro¬ 
secutor rented the first door, a shop and a parlour on the ground 
floor, and a cellar underneath the shop, at \2l. 10s. a-year. The 
owner took back the ceUur to keep lumber in, for which he allowed 
a rebate of 408, a-year. The entrance was into a passage, by a 
door from the street, and on the side of the passage one door 
opened into the shop, and another into the parlour, and beyond the 
parlour was the staircase which led to the upper apartments. The 
shop and parlour doors were broken open, and tno judges determined, 
that these rooms were properly laid to be the dwelling-house of the 
lodger, for it could not be called the mansion of the owner, as he did 
not inhabit any part of it, but only rented the cellar for the purpose 
before mentioned, JBwym’s 1 Leach y 89, 428; 2 East, P, C. 
506, 507; Hawk. P. C. h. 1, c. 38, «. 29. 

The house in which the offence was committed belonged to one 
Nash, who did not live in any part of it himself, but let the whole 
of it out in separate lodgings from week to week. John Jordan, the 
prosecutor, had two rooms, vfr., a sleeping-room, and a workshop in 
the garret, which he rented by the week as tenant at will to Nash. 
The workshop was broken and entered by the prisoner. Ten judges, 
on a case reserved, were unanimously of opinion, that as Nash, the 
owner of the house, did not inhabit any part of it, tlio indictment 
properly charged it to be the dwelling-house of Jordan. CarrclPs 
ease, 1 Leach, 237, 420; 2 Bast, P. C. 506. The prisoner was indicted 
under the 3 and 4 Wm. and M. o. 0, s. 1, for breaking and entering 
a dwelling-house, and stealing therein. The house was let out to 
three families, who occupied the whole. There was only one outer 
door, common to all the inmates. J. L. (whose dwelling-house it 
was laid to be) rented a parlour on the ^ound-floor, and a single 
room up one pair of stairs, where he slept. The judges were of 
opinion, that the indictment rightly charged the room to be the 
dwelling-house of J. L. Trapshaw^s case, 1 Leach, 427; 2 East, 
p. a 506, 780. 

It follows from the princMe of the above cases, that if a man lets 
out part of his house to lowers, and continues to inhabit the rest 
himself, if he breaks open the apartment of a lodger, and steals his 
goods, it is felony only, ai^d not a burglary; for it cannot bo burglary 
to break open his own house* 2 East, P. (J. 506; KeL 84. 

Proof of the premises being a dwMing-home — occupation—by xcife 
or fmnilyA The actual occupation of the premises by any part of the 
proBOCut^r^s domestic family^ will be evidence of its being his dwell¬ 
ing-house. The wife of the j^secutor had for many years lived 
separate from her husband. "V^en she was about to take the house 
jn which the oflence was ajfrerwards committed, the lease was pre- 
' pared in her husband’s name; but he refused to execute it^ sayiug he 
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would have nothing to do with it; in consequenoe of which, she agreed 
with the landlAd het^elf, and constantly paid the rent herself. Upon 
an indictment for breaking open the house, it was held to be weU laid 
to be the dwelling-house of the husband, Farre's cane, Kel, 43,44,45. 
in a similar case, where there was the additional fact, that the wife 
had a separate property vested in trustees, the judges were clear that 
the house was properly laid to be the dwelling-house of the husband. 
It was the dwelling-house of some one. It was not the wife’s; be¬ 
cause, at law, she could have no property ; it was not the trustees’, 
because they had nothing to do with it; it could then only be the 
husband’s. French's case, llnss. Fy. 491. So where the owner of 
a house, who had never lived in it, permittM his wife, on their sepa¬ 
ration, to reside there,* and the wife lived there in adultery with 
another man, who i>aid the expenses of housekeeping, but neither rent 
nor taxes, thi^ was hold by the judges to be properly described as the 
dwelling-house of the husband. Wilford's c«jw, jRuss. My. 517; 
and sec Smyth's casUf 5 C. cS P. 203. Where a prisoner was indicted 
for breaking into the house of Elizabeth A., and it apj)eared that her 
husband had been convicted of felony, and was in p^on under his 
sentence when the house was broken into, it was held on a case 
reserved, that the house was improperly described, although the wife 
continued in possession of it, JHiitehead's cnscy dC. if F. 429. But 
if a case should arise, in which the law would adjudge the separate 
property of the mansion to be in tho wife, she having also tlje 
exclusive possession, it should seem that in such ease the burglary 
would properly bo laid to be committed in her mansion-house, and 
not in that of her husband. 2 Ftisly P, C, c, 15, s. 16; 1 Fuss, hy 
<irca. 808. 

Proof of the -premms being a (Iwclling-liouse—oc&upation—hy clerks 
and agents in jnib/ie ojficesy compnniesy An agent or dork em- 
pl<)yf d in a public office, or by persons in trade, is in law the servant 
of those parties, and if he be suffered to reside upon tho j>remises, 
which belong to the government, or to the individuals employing him, 
tlic premises cannot be described as his dwelling-house. Three 
persons were indicted for breaking into the lodgings of Sir Henry Ilun- 
gatc, at Whitehall, and the judges were of opinion, that it should have 
been laid to be the King’s mansion-house at Whitehall. Williams's 
case, 1 Ilalvy P, C. 522, 527. The prisoner was indicted for breaking 
into a chamber in Somerset-house, and the apartment was laid to be 
the mansion-house of the person who lodged there; but it was held 
bad, because the whole house belonged to th^o Q,ueen-mother. Ihtrgess's 
case, Kel. 27. Tho prisoner was indicted under the 12 Anne, c. 7, for 
stealing a gold watch in the dwelling-house of W. H. Bunbury, Esq. 
The house was the invalid office at Chelsea; an office under govern¬ 
ment. The ground-floor was used by the paymaster-general, for the 
purpose of conducting the business relating to the office. Mr. Bunbury 
occupied the whole of the upper part of it; but the rent and taxes of 
the whole were paid by government. The court (at the Old Bailey) 
held, that it was not the dwelling-house of Mr. Bunbury. Peyton's 
case, 1 Leach, 324 ; 2 Emt, P. C. 501. Tho prisoner was indicted for 
burglary in the mansion-house of Samuel Stoiy. It appeared that 
the house belonged to the African Company, and that Story was an 
officer of the company, and had separate apartments, and lodged and 
inhabited there: but Holt, C. J., Tracy, J., and Bury, B., held this 
to bo the mansion-house of the company, for though an aggregate 
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corporation cannot be said to inhabit any whcro, yet they may have 
a mansion-house for the habitation of their servants, ^tmkins^a case, 
2 Emt, P, C. 501; Foster, 38, So it was held with regard to the 
dwelling-house of the East India Com])any, inhabited by tlioir 
servants. Picketts case, 2 East, P. (*. 501. The prisoner was in¬ 
dicted for breaking and entering the house of the master, fellow, ami 
scholars of Benne’t College, Cantbridge, The fact was ho broke into 
the buttery of the college, and there stole some money, and it wns 
agreed by all the judges to be burglary, Maynart^s ease, 2 East, 
P. C. 501. The governor of the Birmingham workhouse was ap¬ 
pointed under oon&aot for seven years, and had tlie chief part of the 
house for his own occupjgion; but the guardians and overseers wiio 
ap])ointod him, reserved to themselves tJie use of one room for an 
otiico, and of three others for store-rooms. The governor avos assessed 
for the house, with the exception of these rooms. !^he office being 
broken open, it was laid to be the dwelling-house of the gOA'emor; 
but upon a case reserved, the judges held the desciiption wrong. 
inisoa^s ease, Bttss. 115. So a club-house is wrongly described 
as the dwelliig-liouse of the house-steward who sleeps in the club¬ 
house, and has tlio charge of, and is responsible for the idate in it. 
Ashley's case, 1 C. K, 198. 

The foUowmg case appears to be at variance with previous autho¬ 
rities, and it may be doubted whether it is to be considered as law; 
The prosecutor, Sylvester, kept a blanket wai’ehouse in Goswell- 
slroet, and resided with his family in the house over the warehouse, 
which was on the ground-floor, and consisted of four rooms, tin- 
second of which was the room broken open. There was an internal 
door between the warehouse and the dwelling-house. The blanket s 
were the property of a company of blanket manufacturers at Witne^A, 
in Oxfordshire, none of whom CA'er slept in tliO liouse. The wholi! 
rent, both of the dwelling-house and warehouse, was paid by tin- 
company, to whom Sylvester acted as serA^unt or agent, and received 
a consideration for his services from them, part of Avhich consideration, 
ho said, Avas his being permitted to live in the house rent free. The 
lease of the premises was in the company. The court (Graham, B., 
and Grose, J.) were clearly of opinion, that it was rightly charged to 
ho the dwelling-house of Sylvester; for though the lease of the houst! 
was held, and the whole rent reserved paid by the company in the 
country, yet, as they had never used it in anjAvayas their habitation, 
it would be doing an actual violence to language and to common 
sense to consider it as their dwelling-house, especially, as it was evi¬ 
dent that the only inirpose in holding it was to furnish a dwelling lo 
their agent, and ware-rooms for Uie commodities therein deposited. 
It was the means by which they in part remunerated Sylvester for 
his agency, and was precisely tlio same thing as if they had paid him 
as much more as the rent wcmld amount to, and he had paid the rent. 
The bargain, howcA'cr, the court observed, took anotlier shape. The 
company preferred paying the rent of the whole premises, and giving 
ilieir agent and his family a dwelling therein towards the salary 
which he was to receive from them. .|t was, therefore, essentially 
and truly, the dwelling of the person who occupied it. The punish¬ 
ment of ourglary was mtended to protect the actual occupant Ironi 
the terror of disturbance during the hours of darkness and repose; 
hut it Avould be absurd to suppose that that terror Avhicli is of tho 
(^cnce of tills crime, could, from the breaking and entering in this 
.dase, liaA’^e produced an effeot at Witney. Margett's ease, 2 Leaeh 930, 
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It lias been observed, that the aoeuracy of tho reason given in the 
above judgiuoiSt with regard to protecting the actual occupant, may, 
perhaps, bo questionable, Tho punishment of burglary will attach 
equally, and tho actual occupant will not be less protected, though 
tho oflbnoe should bo laid in tho indictment as oommitted in the 
dwelling-house of tho real owner. And with respect to the terror in 
this case not having affected the company at Witnoy, the same 
might have been said of the terror to the East India Company or 
the African Company, in the cases of burglary in tbeir nouses. 
In the course of tliis case, Mr. Justice Grose inquired if there bad 
not been a prosecution at the Old Bailey for a burglary in soino 
of the halls of the city of London, in wfcch it was clear that no 
•part of the corporation resided, but in which the clerks of tho 
compan}’' generally lived; and Mr. Knapp informed tho court that 
his father wijs clerk to the HaberdaslierB’ Company, and resided in 
Uie hall, which was broken open, and in that ease the court held il 
to be his father’s house. 2 Learh, 931 (//). Maryeti^H msa, how¬ 
ever, appears to bo suppoiitod by a moi-o recent decision. The pro¬ 
secutor was secretary to the Norwich Union Insurance Company, and 
lived witli his family in tho house used as the office of the company, 
who paid the rent and taxes. The burglary was iu breaking inlo 
a room used for the business of the company. The recorder, on 
the authority of MaryeWn cp,se^ aud the case of the clerk of the 
Haberdashers’ Company there mentioned, thought tho indictment 
(ioiTcet, but reserved tho point for tho judges, who were of opinion 
lliat the house was rightly described as the prosecutor’s, since he, 
his family, and servants were the only persons who dwelt there; 
and tliey only were liable to be disturbed by a burglnr}% Thougli 
tbeii-Lirdsbips would not say that it might not have been described 
as the company’s house, they thought it might, with equal propriety, 
he described as tho prosecutor’s. cost, 1 Moody^ C. (J, 21S. 

Proof of iht‘ yt'vnnsvH heiny a dirrllioy-hoK.sC'—orvupiitwn—hy srr- 
niids ot'nuyyifiy as sacJi.] Where a servant occupies adweUiug-touse, 
or apartments therein, as a serranf, liis occupation is that of. his 
master, and tho house is the dwelling-house of the latter. But it is 
otherwise, where the servant occupies sao Jure as tenant. Thus 
apartments in the king’s palaces, or in the houses of noblemen, for 
their stewards and chief servants, can only be described as the dwell¬ 
ing-house of the king or noblemen. Kel. 27; 1 Hale, P. ('. 522,527. 
Gray clou, a farmer, had a ^voUing-house and cottage under tlie 
same roof, biit they wore not enclosed by any wall or court-yard, and 
bad no internal communication. Trumoall, a servant of Graydon, 
and bis family, resided in tho cottage by agreement with Graydon 
when he entered his service. He paid no rent, but an abatement 
was made in his wages on account of the cottage. The judges {BnUcr 
duh.) held, that this was no more than a licence to Trumball to lodge 
in the cottage, and did not make it his dwelling-house. Bromds 
cme, Busi^ 2 P. C, 501. 

Tlie prosecutors were partners as bankers, and also os broweifs, aud 
were tho owners of tho house in question, used iu both epneorns. 
There wore three rooms with only one entrance by a door from tho 
street. No one slept in these rooms. The upper rooms of the house 
were inhabited % John Stevenson, the cooper employed in tho 
brewing concern. He was paid half a guinea a-week, and permittod 
to have these rooms for tho uso of himself aud family* There was a 
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separate entrance from the street to these rooms. There 'was no 
communication between the upper and lower floor, exc^ hr a trap¬ 
door (the key of which was left with Stevenson) ana laader, not 
locked or fastened, and not used. Stevenson was assessed to the 
window-tax for his part of the premises, but the tax was paid by his 
masters. It being objected, that the place where the burglary was 
committed was not the dwelling-house of the prosecutors, the point 
was reserved, when eight of the judges thought that Stevenson was 
not a tenant, but inhabited only in the course of his service. Four of 
the judges were of a contrary opinion. Lord Ellenborough, C. J., 
said—“ Stevenson certain^ could not have maintained trespass against 
his employers if they haa entered these rooms without his consent. 
Does a gentleman who assigns to his coachman the rooms over hi^ 
stables, thereby moke him a tenant? The act of the assessors, 
whether right or wrong in assessing Stevenson for the "windows of the 
upper rooms, can me^c no difference, nor is it material which of 
tne two trades the prosecutors carried on, Stevenson was servant, for 
the property ii\ both partnerships belonged to the same persons. As 
to the severance, the key of the trap-door was left with Stevenson, 
and the door was never fastened, and it can make no difference 
whether the communication between the upper and lower rooms was 
throi^h a trap-door or by a common staircase.” Hex, v. Stockton 
and JEdteardsy 2 Leach, 1015; 2 Taunt, 339; S, C. under the name 
of JR. V. Stock and another, 1 Mush, Ry. IjSo. See 1 Russ, hy 
Urea. 809; Rlannagan's case, Russ. Ry. 187, infra. 

In order to render the occupation of a servant the occupation of 
the master, it must appear that the servant is, properly speaking, 
such, and not merely a person put into the house for the purpose of 
protecting it. The prosecutor left the dwelling-house, keeping it only 
as a warehouse and workshop, without any infontion of again residing 
in it. In consequence of his thinking it not prudent to leave the 
house without some one in it, two women, employed by him as work¬ 
women in his business, and not os domestic servants, slept there to take 
care of the house, but did not take their meals there or use the 
house for any other purpose than that of sleeping there. Upon an 
indictment for stealing goods to the amount of more than 40$., in the 
dwelling-house of the prosecutor, the judges held, that this could not 
be considered his dwellm|;-house. Flannayan'scase, Russ. ^ Ry. 187. 
It is difficult to distinguish this case from that of R. v. Stocktim, 2 
Leach, 1015, supra, which received an opposite decision. Still, 
though the object of tho owner of He house in putting in his 
servants be to protect his property only, yet if they live there, their 
occupation will be deemed his occupation, and the house may be 
described as his dwelling-house. The shop broken open was port of 
a dwelling-house which tho prosecutor had inhabited. Ho had left 
the dweUing-house and never meant to live in it again, but retained 
tho shop and let the other jrooms to lodgcn; afrer some timR he 
put a servant and his family idto two of the rooms, lest the place should 
be robbed* and they lived there. Upon a case reserved, the judges 
thought, Hiat putting in a servant ^d his family to live, was very 
different from patting them in merely to sleep, and that this was still 
to be deemed the proseeuWs house. G^honh case, 1 Russ, hy Orea. . 
806. J. B. worked for one W., who did carpenter’s work for a 
public company, and had J. B. into the house in question to 
take care of it and of some mills ad|joining, J. B. receiving no 
ffiore wi^ after than before he "went to live in the house; it was 
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held, that the house was not rightly described os the house of 
J. B. l{awlins*s case, 7 C, <§* P, 150, Seo Ashley's case, I C, K, 
198, ante, p. 344, 

Proof of the prenmes being a dwelling-home-—oecup^ion^Aiy ser¬ 
vants—as temnts.l Where a servant occupies part of the premises 
belonging to his master, not as in the cases above-mentioned, ante, 
p. 345, in the capacity of servant, but in the character of tenant, the 
premises must be described as his dwelling-house. Greaves and Co. 
had a house and building where they carried on their trade. Mottron, 
their warehouseman, lived with his family in the house, and paid 11/. 
per annum for rent and coals (the house alone being worth 20/. per 
annum). Greaves and Co. paid the rent and taxes. The judges were 
of opinion, that this could not be laid to be the dwelling-house of 
Greaves and Co. They thought that as Mottran stood in the charac¬ 
ter of tenant (for Greaves and Co. might have distrained upon him 
for his rent, and could not arbitrarily have removed him), Mottran’s 
occupation could not be deemed uioir occupation. Jarvis's case, 
1 Moody, a. a. 1. 

Nor is it necessary, in order to invest the servant with the character 
of tenant, that he should pay a rent, if, from other circumstances of 
the case, it appears that he holds as tenant. The prosecutor (Gent), 
a collier, resided in a cottage built by the owner of the colliery for 
whom he worked. He received 15s. a-week as w^os, besides the 
cottage, which was free of rent and taxes. The prisoner being in¬ 
dicted for burglary in the dwelling-house of the prosecutor, Holroyd, 
.1., was of opinion, that though the occupation and enjoyment of the 
cottage were obtained by reason of Gent being the servant of the 
owner, and co-extensive only with the hiridg, yet that his inhabiting 
the cottage was not, as in the cases referred to (2 East, P. C. 500), 
correctly speaking, merely as the servant of the owner, nor was it 
cither as to the whole or any part of the cottage, as his (the ownei^s) 
occupation, or for his use or business, or that of the coUie:^, but 
whoUy for the use and benefit of Gent himself and his family, in like 
manner as if he had been paid the rent and taxes; and though the 
servant’s occupation might in law, at the master’s election, be con¬ 
sidered as the occupation of the master and not of the servant, yet 
with regard to thira persons it might be considered either as the occu¬ 
pation of the master or servant. The point was, however, reserved 
for the opinion of the judges, who hela that the cottage might be 
described as the dwelling-house of Gent. JohUng's case, Jims. 4' 
Eg, 525. A toll-house was occupied by a person employed by the 
lessee of the tolls at weekly wages as ooilector, and as such he had 
the privilege of living in the toll-house. The judges were unanimously 
of opinion, that the toll-house was rightly described as his dwelling- 
house ; for he had the exolusivo possession of it, and it Was uncon¬ 
nected with any premises of the lessee, who did not appear to have 
any interest in it. Camfeld's case, 1 Moody, <7. 0, 43. ^ So where a 
person who has been servant remains, on the tenant’s quitting, upon 
the premises, not in the capacity of servant, they m^ be described as 
his dwelling-house. Lord Spenoer let a house to Mr. Stephens, who 
underlet it. The sub-lessee foiled and q^uitted, and no one reintdned 
in the house but Ann Pemberton, who had been servant to the sub¬ 
lessee. Stephens paid her 15«. a-week till he died, when she received 
no payment, but continued in the house. At Michaelmas it was given 
up to Lord Spenoer, but Ann Pemberton was permitted by the steward 
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U remaia in it. Baylcy, J., thought Ann rcmhcrlon mi^ht be con¬ 
sidered tenant at will, but reserved the point lor the opinion of tbi* 
judges, who held that the house was rightly laid in the mdiotment as 
tho dwelling-house of Ann Pemberton, as she was tiicre, not as. a 
servant, but as a tenant at will. ColkVs mst*, iS|' Hy. 498. 

Where a gardener lived in a house of his master, quite separate from 
the dwelling-house of the latter, and had the entire control of the 
house he lived in and kept the key, it was held that it might be laid 
either as his or as his master’s house. Jtees^s easOf 7 C. ^ V. 068 , 

PriMtf of the preinma being a ihoelliny-liouse — occupation—by 
guests,' If several persons dwell in one house, as guests or 
otherwise, naving no fixed or certain interest in any port of the 
house, and a burglary bo committed in any of their apartments, 
it seems clear that the indictment ought to lay the offence in the 
mansion-house of the proprietor. Ilawh. 1*. (/. b, 1, c. 38, s. 2G. 
Therefore, where the chamber of a guest at an inn is broken open, it 
shall be laid to be the mansion-house of the innkeeper, because the 
guest has only'the use of it, and not any certain interest. 1 Hale, 
1\ C, 557. It has been said, that if tho host of on inn break the 
chamber of his guest in the night to rob, this is burglary. Dalton, 
e. 151, s. 4. Jiut it has been observed that this mav be justly 
questioned; for that there seems no distinction between uiat case and 
the cose of an owner residing in the same house, breaking the cham¬ 
ber of an inmate having the same outer door as himself, whi(d), 
Kelynge says, cannot be burglary. Ktl, 84; 2 Ihisf, P. C. 582. It 
is said by liord Hole, that if A. be a lodger in an inn, and in the night 
opens his chamber-door, steals goods in tho house, and goes away, it 
may be a question urhether this be burglary; “ and,” he continues, 
“ it seems not, because he had a special interest in his chamber, and 
so the opening of his own door was no breaking of the innkeeper’s 
liouse; but if he had opened the chamber of 15., a lodger in the inn, 
to steal his goods, it had been burglary.” 1 Hale, P, C. 554. It has 
been observed, that the reasoning in the following case is opposed lo 
the distinction taken by Loid Hale, and that tho ease of a guest at an 
inn breaking his own door to steal goods in tho night, falls rxuder the 
.same consideration as a servant under the like circumstances. 2 Hast, 
P, C, 503, The prosecutor, a jew pedlar, came to the house of one 
Lewis, a publican, to stay all night, and fastened ^c door of his 
chamber. The prisoner pretended to Lewis that the prosecutor bad 
stolen his goods, and under this pretence, with the assistance of Lewis 
and others, forced the chamber-door open, and stole tho prosecutor’s 
goods; Adams, B,, doubted whether tiie chamber could be properly 
called tho dwcUin^-house of the prosecutor, being really a part of the 
dwelling-houso of the innkeeper. Upon a case reserved, the judges 
all thought, that though the prosecutor had for that night a special 
interest in the hedehamber, yet it was merely for a partiemar purpose, 
viz., to sleep there that night as a travelling guest, and not as a rcgulai’ 
lodger; that ho had no certain and permanent interest in the room 
itself; but both the property and pclsession of the room remained in 
the lan 41 ord, who would bo janswcrable civiliter for any goods of his 
guest thftt were stolon in the room, even for the goods now in qiu!.stioii, 
which could not be, unless that room wore deemed to be in bis 
possession; and that the landlord might go into the room when ho 
pleased, and would not be a trespasser to his guest, Pvosset^s ease, 
<2 Hasl, 0, 562. 
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Proof of the 2 >femiseit hciuy a dtvoll'mg-homr — ocrnpaiioH — part^ 
«/■»'*.] Where one of several partners ie the lessee of the premises 
where the business is carried on, and another partner occupies an 
apartment there and pays for his hoard and lodging, the latter, as 
already stated, will be considered as a lodger only. Parmvnter^s rmr, 
1 Letioh, 537 («), tinio, p. 342, Ilut whero tho house is the joint 
property of the firm, and one of the partners, and tlie persons 
employed in the trade, live there, it is properly described as the 
dwelling-houso of the firm. Athm’s case, 1 Ilooily, C. C. 329. 

Proof of the premtsrs heimf a (hrcl/iny-housc — oiit-^huildinf/a, ami 
cartiliuje.'] It has been already stated, that tho dwelling-house at 
common law, not only included the premises actually used as such, 
but also such out-buildings, &c., as were within the curtilage or 
court-yard surrounding the house, and were consequently considered 
to be under the same protection. Ante, p. 336. 

Great difliculty being frequently experienced in deciding what 
buildings came within this protection, and very nice distinctions 
having been taken on the subject (see the cases collected, 2 East, 
i*. C. 492; 1 Mass, by Grea. 790), to remedy this evil it was enacted, 
by the 7 & 8 Geo. 4, c. 29, s. 13 (and with regard to Ireland, by the 
9 Geo. 4, c. 55, s. 13), that “ no building, although within the same 
curtilage with the dwelling-house, and occupied therewith, shall be 
deemed to be part of such dwelling-house for the purpose of burglary 
(or for any of the purposes aforesaid), unless there shall be a commu¬ 
nication between such building and dwelling-house, either imme¬ 
diate, or by means of a covered and inclosed passhge leading from 
the one to the other,” 

The following cases have been decided on this clause; Tho jwo- 
secutor’s house consisted of two long rooms, another room used as a 
cellar, and washhouse on the ground floor, and three bedrooms up 
stairs. There was no internal communication between the wash¬ 
house and any of the other rooms of tho house, tlie door of tlie 
washhouse opening into the back yari All tho buildings wtTO 
under the same roof. The prisoner broke into the washhouse, and 
the question reserved for the opinion of tho judges was, whether this 
was burglary. Seven of their lordships thought that the washhouse 
was part of tho dwelling-house, the remaining five thought it was 
not. Jiarrotres^s case, 1 Moody. (J. C. 274. 

In tho above case, the wasnhouse was under tlio same roof with 
the dweUing-house, which distingtiishes it from the following: 

Behind ,ttie dwelling-house there was a pantry; to get to the 
pantry from the house it was necessary to pass through the kitchen 
into a passage; at the end of tho passage there was a door, on the 
outside of whicli, on the left hand, was the door of the pantry. 
When the passage door was shut, the pantry-door was excluded, 
aud open to the yard; but the roof or covering of the passage pro¬ 
jected beyond the door of the passage, and reached as far as tiro 
pantry-door. There was no door communicating directly between 
tho pantry and the bouse, and the two were not under the same roof. 
Tho roof of tlie pantry was a “ tea-fall,” and leaned against the wall 
of an inner pantry, in which there was a latohot window common 
to both, and which opened between them; but there was no door of 
communication. Tho inside pantry was under the same roof as the 
dwelling-house. The prisoner entered the outer pantry by a window 
which looked towards the yard, haying first cut away the hair-cloth 
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nailed to the window-frame. Taunton, J., held that the outer 
pantry was not part of the dwelling-house within the above clause, 
and consequently that no burglary had been committed. Somervilh's 
case, 2 Lew. C. C. 113. See also Turnei^s cme, 0 O'. P. 407; and 
Jliggs's case, ante, p. 337. 

Proof of the parish—the local descriptioii.l If it be not expressly 
stated where the dwelling-house is situated, it shall be taken to be 
situated at the placed named in the indictment by w£^ of special 
venue. Jt. v. Naoper, 1 O. C. 44. And if two parishes hav¬ 
ing been named, the house is stated to be ‘‘at the parish aforesaid,” 
the last parish shall be intended. Jt. v. liichards, 1 Moo, M. 177. 
Where an indictment for burglary charged that the prisoners, ** late 
of Norton juxta Kempsey in county of Worcester,” “at Norton 
juxta Kempsey aforesaid, the dwelling-house of T. Hooke, there 
situate,” feloniously did break and enter, &c., and it appear^ that 
Norton juxta Kempsey was a cliapelry and perpetual curacy; it was 
objected that tiie indictment ought to have steted Norton juxta 
Kempsey to be*a chapelry, or described it in some other manner. 
But ratteson, J., held, that li, v. Napier, 1 31oo, C. (J. 44, was a 
sufficient authori^ to show that this indictment was good. There it 
was held, that an indictment alleging that the prisoner “ at Liver¬ 
pool,” did break and enter a dwelling-house “there situate,” was 
good; and there was no reason why an indictment alleging a bur¬ 
glary at “ Norton juxta Kempsey ” was not also good, it being proved 
that there was such a district, li. v. Brookes and others, 1 litiss, 
hy Grea.y Addenda,-xyi.-, S. C. Cnrr^ M. 544. A variance between 
the desoiiption in the indictment and the evidence is amendable, 
under 14 & 15 Viet. o. 100, s. 1, ante, p. 107. 

Proof of the offence having been committed in the night-time,'] The 
prosecutor must prove that both the breaking and entering took place 
in the night-time, but it is not necessary that both should have token 
place on the same night. • It is said by Lord Hale, that if thieves 
Wak a hole in the house one night, to the intent to enter another 
night, and commit a felony through the hole they so made the night 
before, this seems to be burglary; for the breaking, and entering 
were both metanter, though not the same night, and it shall be sup¬ 
posed they broke and entered the night they entered, for the break¬ 
ing makes not the burglary till the entry. 1 Hak, P. C. 651. This 
pomt was decided in the following case: Durieg the night of Friday, 
the side-door of the prosecutor’s house, which opened into a pubUc 
passage, had all the glass taken out by the prisoner, with intent to 
enter, and on the Sunday right, the prisoner entered liirough the hole 
thus made. On a case reserved, the judges were of opinion, that the 
offence amounted to a burglary, tho breaking and entering being 
bo^ by night. And although a day elajpsed between the breaking 
and entering, yet the breaki^ was originally with intent to enter. 
John Smims case, Muss. ^ j%. 417. Sec aLso Jordan^s case, ante, 
p. 332. ’ r . 

Wiik regard to what shall be esteemed n^ht, it is said by Lord Hale 
to hare b^n anciently held, that a:^ sunset, though ^ylight be 
not quite gone, or before sun-rising, is noctanter, to make a burglary 
(Da It. e. 99 ; Cromp, 32, h .)but be adds, that tho better opinion 
has been, that if the sun he set, yet if the countenance of a pai^ can 
he reasonably discerned by the light of the sun, or crepuscutum, it is 
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not night. 1 JHTafe, P, C. 560 ; 3 Imt, 63. This rule, however, does 
not apply to mooidight, otherwise many hurglaries might pass im- 
punisned. 1 PTafc, 651; 4 Bl. Com, 224. Now by the 7 Wm. 4 and 

1 Viet. 0 . 86 {E. & I.), s. 4, “ so far as the same is essential to the 
crime of burglary, the night shall be considered, and is hereby 
declared, to commence at nine of the clock in the evening of cacn 
day, and to oondude at six of the clock in the morning of the 
succeeding day.” 

“ If the breaking of the house,” says Lord Hale, “ were done in the 
day-time, and the entering in the night, or the breaking in the night 
and tte entering in the day, that will not be burglary ; for both make 
the offence, and both must be noctankr.” 1 Hale, P, C. 651, citing 
Cromp. 33, a. ex, 8 ed, 2. Upon this, the annotator of Lord Hale 
observes, that “ the case cited does not fully prove the point it is 
brought for, the resolution being only, that if thieves enter in the 
night at a hole in the wall which was there before, it is no burglary; 
but it does not appear who made the hole.” 1 Hah, P. C, 551 («). 
It is observed by Mr. Scijeant Russell, that it is else'grhere given ss a 
reason by Lord Hale, why the breaking and entering, if both in^ the 
mght, need not be both in the same mght, that it shall be supposed 
that the thieves broke and entered in the night when they entered; 
for that tho breaking makes not the burglaiw till the entry; and the 
learned writer adds, that *‘this reasoning, if applied to a breaking in 
the day-time and an entering in the ni^t, womd seem to refer the 
whole transaction to the entry, and make such breaking and entering 
a burglary.” 1 Him, hy Grea, 821; and see 2 Bast, P. C, 509. It 
would seem, however, to be carrying the presumption much farther 
than in the ease put by Lord Hale; and it may well be doubted, 
whether, in such a case, the offence would be held to amount to 
burglary. 

Proof of intent—to commit felony—felony at common law, or by 
statute.] The prosecutor must prove that the dwelling-house was 
broken and entered with intent to commit a felony therein. Evidence 
that a felony was actually committed, is evidence that the house was 
broken and entered with intent to commit that offence. 1 Hah, P. C. 
560; 2 East, P, C. 514. It was at one time doubted, whether it was 
not essential that the felony intended to be committed should be a 
felony at common law. 1 Hah, P, C. 562; Crompton, 32 ; Halt, 
e. 151, 8. 5. But it appears to be now settled according to the 
modem authorities, that it makes no difference whether the offence 
intended be felony at common law, or by statute; and the reason 
given is, that whenever a statute makes an offence felony, it inci¬ 
dentally gives it all the properties of a felony at common law. Hawk, 
P. C. 0 . 1, e. 38, s. 38; Grafs case. Sir. 481; 4 Bl, Com, 228; 

2 East, P, <7. 511; 1 Buss, by Grea. 824. If it appear that the 
intent of the party, in breaking and entering, was merely to commit 
a trespass, it is no burglary; as where the prisoner enters with 
intent to beat some person in the house, even though killing or mur¬ 
der may bo the consequence, yet, if the primary intention was not to 
kiU, it is still not burglary. 1 Hah, P. C. 561; 2 East, P, C. 509. 
Where a servant embezzled money entrusted to his care, ten guineas 
of which he deposited in his trunk, and quitted his master’s service, 
but afterwards returned, broke and entered the house in the night, 
and took away tho ten guineas, this was adjudged no burglary, for 
he did not enter to ooxumit a felony, but a trespass only. Although 
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it was the master’s money ht rif/hl, it was the servant’s in jumesaiou^ 
and the original act was no felouj'. lUntihy's rrtsp, Hmvl''. P. (\ h. 1 
f*. .*38. 37, cited 2 Leavh, 843, as Dinf/'lei/s cusse ; 2 East, P. 

iV. (\ osAmn, Where goods had been seized as contraband by an 
cxeiso-oflicer, and his house was entered in the night, and the goods 
taken away, upon an indictment for entciing his house with intent to 
steal his goods, the jury found that the prisoners broke and entered 
the house with intent to take the goods on behalf of the person who 
had smuggled them ; and upon a ease reser\'ed, all the judges were of 
opinion, Wat the indictment was not supported, there being no intent 
to steal, however outrageous the conduct of the prisoners was in thus 
endeavouring to getba^ the goods. Knif/Itf and Unffia/s case, 2 East, 
P. C, «H0. If the indictment had been for breaking and entering the 
house, with intent feloniously to rescue goods seized, that being made 
felony by statute 19 Geo. 2, c. 34, the chief baron and some of tlxe 
other judges held it would have been burglary. But even in that 
case, some evidence must be given, on the part of the prosecutor, to 
show that the goods w'ere uncustomed, in order to throw the proof 
upon tlie juisoiiers that the duty was paid; but their being found in 
oU-cases, or in great quantities in an unentered place, would have 
been suilicient for tliis purpose. 2 East, P. C. olO. The prisoner 
was indicted for breaking, &c., with intent to kiU and destroy a 
gelding there being. It appeared that the prisoner, in order to pre¬ 
vent t^ horse from running a race, cut the sinews of his fore-logs, 
from which he died. Pratt, C. J., directed an acquittal, the i^i^uit 
being not to commit felony by killing and destroying the horse, but. 
a trespass only to prevent its running, and therefore it was no bur¬ 
glary. But the prisoner was afterwards indicted for killing the 
horse, and capitally convicted. iMibhs case, 2 East, P. C. olo. 
Two poachers went to the house of a garaekeepu*, who had taken a 
dog from them, and believing him to be out of the way, broke the 
door and entered. Being indicted for this as a burglary, and it 
appearing that their intention was to rescue the dog, and not to 
commit a felony, Vaughan, B., directed an acquittal. Anon. Matih. 
J)aj. C, L. 48. Bee llnlbncutfs case, o C. wV P. 324. 

Prot}f of the, intent—vUrianee in the slafcnient «/'.] The intent 
must bo proved as laid. Thus, if it be laid with intent to commit 
one sort of felony, and it be proved that it was with intent to commit 
another, it is a fatal variance. 2 East, P. C, 314. But see now 
14 & 13 Viet. c. 100, s. 1. ante, p. 107. Where the prisoner was 
indicted for burglary and stealing goods, and it appeared that tlicre 
were no goods stolen, but only an intent to steal, it was held by Tlolt, 
C. J., that this ought tc have been so laid, and he directed an 
acquittal. VandercontVs ease, 2 Easf P, V. 314, The property in 
the goods which it is alleged were intended to be stolen, must b(' 
corroctly laid: 1 J2<m. hy Grea. 823 Jw). An indictment for bur¬ 
glary cnarged the prisoner with breaking, in the night-time, into 
the dwelling-house of E. B., with intent the goods and chattels in 
the same dwelling-house then and theye being feloniously and bur¬ 
glariously to steal, and stealing the ^ods of E. B. It was proved 
that it was the house of E. B., but that the goods the prisoner stole 
were the joint property of E. B. and two others. It was held, that 
if it was proved that the prisdner broke into the house of E. B. with 
intent to steal the goods there generally, tliat would ho sufficient to 
sustain the charge of burglaig^ contained in the indictment, without 
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proof of an intcsnt to steal the goods of tho particular x^orson whose 
goods the indictment oharged that ho did steal. Jteg. y. Clarka, 1 ( 

A'. 421. A. was charged with breaking into the house of K. and 
stealing the goods of M. It was proved by M., that K. his brother- 
in-law had ^en tlie house, and that M. (who lived on his property) 
cari’ied on tlie trade of a silversmith for the bencht of K. and hia 
family, having himself neither a share in the profits nor a salary. 
M. stated tliat he had authority to sell any part of tho stock, and 
might take money from the till, hut that he should toll K. of it; and 
that he sometimes bought goods for tho shop, and sometimes K. did 
it; it was held that M. was a bailee, and that the goods in tho shop 
might properly bo laid as his property. BinVs eusey 9 C. V. 44. 

It seems sufficient in all cases where a felony has been actually 
committed, to allege the commission without any intent; 1 llalv, 
P. C. 560; 2 Btfut, (J. 514; and in such case no evidence, except 
that of the committing of the oftence, will be required to show tho 
intention. It is a general rule, that a man ■who commits one sort of 
felony in attempting to commit another, cannot excuse himself on 
the ground that ho did not intend the commission ofilmt particular 
offence. Yet this, it seems, must he confined to cases where the 
offence intended is in itself a felony. 2 Emiy P. C. 514, 015. 

The intent of the xmrties will be gathered from all the circumstances 
of the case. Throe persons attacked a house. They broke a window 
in front and at the back. They put a crow-bar and knife through a 
winJjw, but the owner resisting them, they Vent away, lieing in¬ 
dict" for burglary with intent to commit a lacoony, it was conhmdcd 
that there was no evidence of the intent; but Park, .f., said, that it 
was for the jury to say, whether the jmsoners went with tlie intent 
alleged or not; that persons do not in general go to houses to commit 
trespasses in the middle of the night; that it was matter of observation 
that they had the opportunity, but did not commit tho larceny, and he 
left it to the jurj' to say, whether, from all tlie circumstances, they 
(!oidd infer that or any other intent. Auou. 1 Lewiuy C. C. 37. 

I 

Minor oficnrn — larccn}/.'} If the prosecutor fail in his attempt to 
prove the breaking and entry of the dwelling-house, hut the indict¬ 
ment charges tho prisoner with a larceny committed there, he may h(' 
convicted of tho larceny, simple or compound, according to the cir¬ 
cumstances of tho case. Thus where the prisoner was charged with 
breaking and entering the house of tho prosecutor, and stealing 60/. 
therein, and the jury found that he was not guilty of breaking and 
entering the house in the night, hut that he was giulty of stealing the 
money in the dwelling-house; upon a case reserved, it Avas resolved by 
the judges after some doubt, fliat by this finding the prisoner was 
ousted of his clergy, for the indictment contained every chargo neces- 
sju’y ux>on the 12 Ann. c. 7, viz., a stealing in a dwelling-house to the 
amount of 40«., and the jury had found him guilty of that charge. 

WithuVs cmcy 2 Easty 1\ C. 517 ; 1 Leachy 88. In a similar case the 
verdict given by the jury was, “not guilty of burglary, but guilty of 
stealing above the value of 40s. in tho dwelling-house,^’ aud the entry 
made by tho officer was in the same words. On a case reserved, tho 
judges held •the finding sufficient to warrant a capital judgment. 
They agreed, that if tho officer were to draw up the verdict in form, 
ho must do so according to the i)lain sense and meaning of the juiw, 
Avliich admitted of no doubt; and that the minute was only for tho 
future direction of the officer, and to show that tho jjiry found the 
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prisoner gt:^ty of the larceny only. But many of the judges said, 
that 'when it occurred to them they should direct the verdict to be 
entered, not guilty of the breaking and entering in the night, but 
guilty of the stealing,” &c., os that was more distinct and correct; 
It appeared, upon inqu^, to be the constant course on every circuit 
in England, upon an in^otment for murder, where the par^ was 
only convicted of manslaughter, to enter the verdict, ‘*not guuty of 
mturaer, but guilty of manslaughter,” or, “ not guilty of murder, but 
guilty of feloniously killing and slaying,” and yet murder includes 
the killing. The judges added, that the whole verdict must be taken 
together, and that the jury must not be made to say, that the prisoner 
is not guilty generally, where they find him expressly guilty of port 
of the chjpge, or to appear to speak contradictory, by means of the 
officer’s using a technical term, when the verdict is sensible and in¬ 
telligent in itself. llunyerfonVs case, 2 East, P. C. 318. 

It was formerly thought, that if several were jointly indicted for 
burglary and larceny, and no breaking and ending were proved 
against one, he cotud not bo convicted of larceny and the otWs of 
burglary. Turner^s case, 1 Sid. 171; 2 East, P. (J. 519. But in a 
later case, where one prisoner pleaded guilty, and the other two were 
found guil^ of the larceny only, the judges, on a case reserved, dif¬ 
fered in opinion. Seven of them resolved, that judgment should be 
entered against all the three prisoners, against him who had pleaded 
guilty for the burglary gnd capital larceny, and against the other two 
for the capital l^eny. Borrough, J., and HuBook, B., wer<|p>f a 
diflerent opinion, but Hullook thought that if a noUe jirosequi wore 
entered as to the burglary, judgment might be given against all the 
throe for the capital larceny. The seven judges thou^t that there 
might be cases m which, upon a joint larceny by several, the offence 
of one might be aggravated by burglary in him alone, because he 
might have broken the house in the night, in the absence and without 
the knowledge of the others, in order to como afterwards and effect 
the larceny, and tho others might have joined in the larceny with¬ 
out knowing of the previous breaking. ButtcrwortJi's case, Muss. ^ 
Jiy. 520. 

Although a prisoner may bo convicted of the larceny only, yet if 
tho larceny was committed on a previous day, and not on the day of 
the supposed burglary, he cannot be convicted of such larceny. This 
point having been reserved for the opinion of the judges, they said: 
“ The indictment charges the prisoner with burglariously breaking 
and entering the house and stealing the goods, ana most unquestion¬ 
ably that cl^^e may be modified by showing ^at they stole the goods 
without breaking open the house; but the charge now proposed to 
be introduced, goes to connect the prisoners with an antecedent felony 
committed before three o’clock, at which time, it is clear, they had not 
entered the house. Ha'ving tried without effect to convict them of 
breaking and entering the House, and stealing the goods, you must 
admit wat they neither broHe the house nor stole tee goods on the 
day mentioned in tee indiciment; but to introduce tee proposed 
charge, it is said, teat they stole the goods on a former day, and that 
their being found in the house is evidence of it. But this is surely a 
distinct transaction; and it might as well be proposed to prove any 
felony i^hioh these prisoners committed in this house seven years ago, 
as the^present.” Vandercomdfs ease, 2 Leach, 708. 

* Proof of breaking out of a dwelling-house.'] It was formerly 
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doubted wbetber, where a xuou entered a dwelling-house in the night 
(without breaking) with intent to oonunit felony, and afterwards 
broke out of the same, or being there in the night committed a felony, 
and broke out, this amounted to burglary or not. 1 Jlah, P. C. 554; 
Clarke’s ease, 2 Bast, P, C, 490; Lora 2}ac,Blem. 65; 1 Pus«. by Qrea. 
792. It was, however, declared to be such by 12 Anne, o. 7, and 
that act being now repealed, it is declared by 7 & 8 Geo. 4, c. 29, 
s. 11 (the 9 Geo. 4, c. 55,1.),* that if any person shall enter the dwell¬ 
ing house of another with intent to commit a felony, or being in such 
dwelling-house shall commit any felony, and shall m either case break 
out of the said dwelling-house in the night-time, such person shall bo 
deemed guilty of burglary. 

An inoietment which stated in one count, that the prisoner “ did 
break to get out,” and in another that he “ did break and get out,” 
was field by Vaughan and Patteson, JJ., insufficient since the last 
mentioned statute, which uses the words “break out.” Crompton’s 
case^ 7 C. 4- P. 139. 

^'^ere a lodger, in the prosecutor's house, got up ip the night and 
unbolted the back-door, and went away with a jacket of the prosecu¬ 
tor’s which he had stolen; he was convicted of burglary. In this 
case it was also held to be not the less a burglary, because the defend¬ 
ant was lawftdly in the house as a lodger or as a guest at an inn. 
WTieoldou’s case, 8 C. 4' P> 747. 

upon plea of autrefois acquit. In considering the evidence 
upon the plea of autrefois acquit in Wglary, some difficulty occurs 
from the complex nature of that offence, and from some contrariety 
in the decisions. The correct rule appears to be, that on ao^uittm 
n 2 >on an indictment for burglary in breaking and entering e.xA stealing 
goods, cannot be pleaded in bar to an indictment for burglary in the 
same dwelling-house, and on the same night, xoith intent to stcal^ on 
the ground that the several ofiences described in the two indictments 
cannot be said to bo the same. This rule was established in Vander- 
comh’s case, where Buller, J., delivered the resolution of tlie judges, 
and after referring to ‘Zllawk. P. C. c. 35, s, 3; Post. 361,362; Bex 
V. Pedley, 1 Leach, 242, concluded in these words: “ These cases 
establish the principle, that unless the first indictment were such as 
the prisoner might nave been convicted upon by proof of the facts 
contained in the second indictment, an acquittal on the first indict¬ 
ment can be no bar to &e second. How to apply these principles to 
•the present case. The first indictment was for burglariously breaking 
and entering the house of Miss Heville, and stealing the goods men¬ 
tioned ; buWt appeared that the prisoners broke and entered the 
house with intent to steed, for in fact no larceny was committed, and 
therefore they could not bo convicted on that indictment. But they 
have not been tried for burglariously breaking and entering the house 
of Miss Neville with intent to steal, which is the charge in the present 
indictment, and therefore they have never been in jeopardy for this 
ofience. For this reason the judges are all of opinion that the plea is 
bad, and that the prisoners must take their trials upon the present 
indictment. Vandercomh’s case, 2 Leach, 716; 2 East, P, C, 519; 
overruling Turner’s case, Eel, 30, and Jones and Sever’s case, Id, 62. 
See also the learned ^ssertation on the subject of autrefois acquit iu 
1 Buss, by Grea. 832. Where a prisoner was indicted for a simple 
burglary in the house of a pmson, for whose murder he had been 
acquitted, Parke, B., said, “The charge in the indictment did not 
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affect the life of the prisoner, as there was not an allegation that 
the.burglary was aooompanied by violence, and that if he had been 
indicted for burglary with violence, as he might have been con¬ 
victed of manslaughter, or oven assault, on the indictment for 
murder, on which ho had been acquitted altogether, in my opinion 
that acquittal would have been an answer to the allegation of vio¬ 
lence, if it had been inserted in the present indictment." (iouhVt^ 
casoy 9 C. V, 3GJ. 

liehuj foumJ hi/ nujht tirttml, with intent to break into any 
house, vS'c.] The 14 & 15 Viet., c. 19, s. 1, enacts, that “ if any per¬ 
son shall be found by night armed with any dangerous or oftensivc 
weapon or instrument whatsoever, with intent to break or enter into 
any dwelling-house or other building whatsoever, and to commit any 
felony therein, or if any pei'son shall bo found by night havingiri bis 
possession w’itliout lawlul excuse (the proof of which excuse shall lie 
on such person) any picklock key, crow-jack, bit, or other implement 
of housebreaking, or if any person shall be found by night having his 
face blackened^, or otherwise disguised, with intent to commit any 
felony, or if any person shall be found by night in any dwelling- 
house or other building whatsoever, ivith intent to commit any felony 
therein, every such offender shall be guilty of a misdemeanor, and 
and being convicted thereof, shall bo liable, at the discretion of tho 
court, to be imprisoned with or without hard labour for any term not 
exceeding three years." 

Sect. 2. “If any person shall he convicted of any such misdemeanor 
as aforesaid committed after a previous conviction either for felony 
or such misdemeanor as aforesaid, such person shall, on such subse- 
(pient conviction, be liable, at the discretion of the court, to be trans¬ 
ported beyond the seas for any term not less than seven years, and 
not exoeemng ten year,s, or imprisoned wjth or without hard labour, 
for any term not exceeding three years; and in any indictment for 
such misdemeanor committed after a previous conviction as aforesaid, 
it shall bo sufficient to state that the offender was at a certain time 
and place convicted of felony or misdemeanor against ‘ The Act for 
the better Prevention of Offences, 1851 \’(as the case may be), without 
otherwise describing the i)revious felony or misdemeanor; and a 
certificate containing the substance and effect only (omitting the 
formal part) of tho indictment and conviction for the previous felony 
or misdemeanor, purporting to be signed by the clerk of the court or 
other officer having the custody of the records of the court where the 
oflender was first convicted, or by the deputy of such clerk or officer 
(for which certificate a fee of five shillings, and no mor«k shall be de¬ 
manded or taken), shall, upon proof of tlie identity o^he person of 
tho offender, bo sufficient evidence of tho first conviction, without 
proof of the signature or official character of the person appearing to 
have signed the same.” 

Sect. 10. “ It shall he lawful for any person Avhatsoever to appre¬ 
hend any person who shall be found committing anv offence against 
tho provisions of this* act, and to convey or deliver him to some con¬ 
stable or other peace officer, in order to his being conveyed, as soon 
as conveniently may bo, before a justice of the peace, to he dealt with 
according to law." 

Sect. fl. “ It shall bo lawM for any person whatsoever to appre¬ 
hend any person who shall be found committing any indictable offence 
in .the night, and to convey him or deliver him to some constable oi- 
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other peace oflieor, in order to his being conveyed, as soon os con¬ 
veniently may be, before a justice of the peace, to bo dealt with 
according to W,” 

Sect. 12. ‘‘ If any person liable to be apprehended under the po- 
visions of this act, shall assault or offer any violence to any person by 
law authorised to apprehend or detain him, or to any person acting 
in his aid and assistooe, every such offender shall be guilty of a mis¬ 
demeanor, and being convicted thereof, shall be liable to be imprisoned 
with or without hard labour for any term not exceeding three years.” 

Sect. 13. “ The time at which the night shall commence and con¬ 
clude in any offence against the provisions of this act shall be the same 
as in cases of burglary.” 

With reference to the construction to be put on this statute, it has 
been decided, that in an indictment against a person for having m his 
possession without lawful excuse, certain implements of housebreaking, 
it is unneoessary to allege, or to prove at the trial, an intent to commit 
a felo^. Bailey*8 case, 1 Dears. C. V. It, 244; S. C. 23 L. J. M, V, 
13. !]^eys are implements of housebreaking withmsect. 1; for though 
commonly used for lawful purposes, they arc capable of Jbeing employed 
for purposes of housebreaking, and it is a question for the jury whether 
the person found in possession of them by night had them without 
lawful excuse, and with the intention of using them as implements of 
househrealdng. Oldham's case, 2 Deu. C. V. It, 472; S, (J, 21 L, 
J. Mi C. 134. Maulc, J., in this ease, expressed an oidnion that the 
printed cop\ of sect. 1 of the statute had been wi'ongly punctuated, 
and tliat tlicrc should bo a comma between the words “ picklock ” 
and “key.” 
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Offences with regard to cattle—stealing horses, eoics, sheep, 

Thk stealing of domestic animals, as horses, cows, sheep, &c., was 
larceny at common law, and the j^onishment of persons so offending 
was likewise provided for by various statutes now repealed, the 7 & 
8 Geo. 4, c. 29 (in Ireland the 9 Goo. 4, c. 55), being substitated in 
their place. 

By 8.25 of the 7 & 8 Geo. 4, c. 29, “ if any person shall steal any 
horse, mare, gelding, colt, or fiUy, or any bull, cow, ox, heifer, or 
calf, or any ram, ewe, sheep, or lamb, or shall wilfully kill any of 
sudi cattle, with intent to steal the carcass or skin, or any part of 
the cattle so killed, every such offender shall be guilty of felony, and, 
being convicted thereof, shall suffer death as a felon,” 

The 2dth sec. of the Irish statute, the 9 Geo. 4, o. 55, is the same, 
except that it adds after “ ox,” the words “ steer, bnllook.” 

By the 2 & 8 Wm. 4 c. 62 (U. ly, s. 1, the above acts, so far as 
regarded the punishment of the oimder, were rejpealed, and it was 
enacted, that eveiy person convicted, of such felonies, or of counsel¬ 
ling, ai^ng, or abetting the commission thereof, should be trans¬ 
port^ for life. And by 3 & 4 Wm. 4, c. 64 (U, K.), s. 3, such 
offender might, previously to his being transported, be imprisoned with 
or without hora labour in the common gaol or house of correction, or 
Se confined in the penitentiary, for any term not exceeding four years, 
nor 1^ than one year. 

Now hy the 7 Wm. 4 and 1 Viet. o. 90 (TJ, K.), s. 1, so much of 
the 2 & 3 Wm. 4, o. 62, and 3 & 4 Wm. 4, c. 44, as relates to the 
punishment of persons convicted of offences for which they arc liable, 
under the 2 & 3 Wm. 4, c. 62, to l>e transported for life, is repealed; 
and it is enacted, that “ every person convicted of any of such 
offences shall be liable to be transported beyond the seas for any 
term not exceeding fifteen yegrs, por less than ten years, or to he 
imprisoned for any term not exceeding three years.” 

By s. 3, “in awarding the pumslraent of imprisonment for any 
ofienoe punishable under this aw, it shall be lawful for the court to 
direct such imprisoiunent to..be with or without hard labour in the 
common gaol or house of ooixeotion, and also to direct that the 
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ofiender shall be kept in solitary oonfinement, for any porldon or por> 
tions of such inwrisonment^ or of such imprisoiunent with hard 
labour, not exoee^g one month at any one time, and not exceeding 
three months in any one year, as to the court, in its discretion, shaa 
soem meet.” '* 

To support a prosecution under the 7 & 8 Geo. 4, c. 29, s. 25, for 
stealing a horse, &o.y the prosecutor must give the same evidence in 
general, as would be reqTwed to maiutain an indictment for larceny 
at common law. From the peculiar nature of the property, a doubt 
sometimes arises wildi regardTto the animus furandi m cases of horse¬ 
stealing ; it being uncertain whether the horse was taken with an 
intent to steal, or merely to facilitate the escape of the party witli 
other stolen property. 

^ The least removal in this, as in other cases of larceny, will be suffi¬ 
cient, though port only of the animal be taken. The prisoner was 
indicted for stealing six lambs, and the evidence was that the carcasses 
of the lambs without their s^s, were found on the premises where 
they had been kept, and that the prisoner had sola the skins the 
mominjg after the offence was committed. The jury, having found 
the prisoner guilty, a doubt arose whether, as the statute 14 Geo. 2, 
0 . 6 (now repealed) specifies feloniously driving away, and felo- 
niomuy killing, with intent to steal, the whole or any part of the 
carcass, as well as feloniously stealing in general,^ although^ there 
must, in such cases, be some removal of tbe thing, it did not intend 
to make these difterent offences; but the judges held the conviction 
right, for any removal of the thing feloniously taken constitutes 
larceny. Jtawlin,^s case, 2 Emt, P. C. 017. The authority of this 
case, however, so far as the circumstances were held to apply to the 
rule with regard to the removal of the property, was much shaken 
in the following: The prisoner was tried upon an indictment (under 
14 Geo. 2,} charging him in one count with stealing, and in another 
with killing, three sheep, with intent to steal the whole of the 
carcasses. The sheep were in the field of the prosecutor on the 
evening of the 4th May, and the next morning were found killed and 
out open, the inside and entrails taken out, and the tallow and Inside 
fist taken away; the fat out off the back of two of them was taken 
away, but tbe fat on the hack of the third was left. The oaroasses of 
the sheep were found lying in the gripe of the hedge, in the same 
field where the live sheep had been; the entrails were also left, and 
found in an adjoining fimd. With regard to the count for stei^g, 
Littledale, J., observed, that in all cases in which a slight removal 
of the article had been held to amount to larceny, there had always|» 
been an intent to steal the article itself, but the thief had been pre¬ 
vented from getting the complete possession and dominion over it; 
and if it was not held larceny, there would be a failure of public 
jxistioe. But here there was no intention, m the wmoval, to drive 
away or steal the living sheep; but the intent of the removal was to 
commit another offence, of which he might be capitally convicted. 
In all the oases where a alight removal had been hmd larceny, there 
was evidence given of an actual removal, and how it was done; but 
liere there was no evidence of the removal of the sheep in a live state, 
and the removal after their death would not support a count for 
steali^ shcePf which must be intended to be live sheep. {Edwards's 
case, Muss. % By. 497.) The doctrine in Rawlins's case, supra, not 
being satisfectoiy to the mind of the learned judge, he reserved the 
case for the opuiion of the judges, who were of opinion that the 
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scrand count was supported, and not the first, a removal whilst alive 
being essential to constitute larceny; and nine of the judges hold, 
that tlie offence of intending to steal a part, was port of the offence 
of intending to steal the whole, and that the statute meant to make 
it immaterial whether the intent applied to the whole, or only to 
part. Winioms^s case, 1 Moo. C. C. 107. 

AVhere the prisoner was indicted under tho 7 & 8 Geo. 4, c, 20, 
s. 25, for stealing a sheep, and the jury found that it was a lamb ; 
a majority of the judges present, on a case reserved (six to five), held 
tho conviotioa to be right. It. v. Sjmrr, 1 Den. C. C. 82; 1 C. t}- 
K. 099. 

And now upon any similar objection being taken, the indictment 
would be amended under 14 & 10 Viet. c. 100, s. 1, p. 107. 

Tho phrase “bullock-stealing,” in the 7 Goo. 4, o..64, s.28 (see 
aoh'j p. 358), empowering the court, in certain cases, to order 
rewards to persons active in the apprehension of offenders, was held 
by Law, llccordei’, to include all cases of cattle-stealing of that par¬ 
ticular class or description, as ox, cow, heifer, &c. CiUhtum^s cane, 

1 a ^ r. 444. 

The 7 & 8 Geo, 4, c. 29, s. 25, applies only to the *itealing of live 
cattle; and where dead animals are stolen it is but a common 
larceny, and the punishment is different. Sec jmfy tit. Larceny, 

• 

Killhif/ rntflr, wiih intent tu steal, vS c.] [Tpon an indictment under 
the 7 & 8 Goo. 4, c. 29, s. 25, for killing cattle with intent to steal 
the carcass or skin, or any part of tho cattle so killed, the prosecutor 
must prove the killing and the intent. Upon an indictment for 
killing a sheep with intent to steal the whole carcass, it is sufficient 
to prove a killing with intent to steal a part only. It. v. Williams, 

1 Moody, C. C. 107, supra. Where the prisoner was indicted for 
killing "a lamb, vdth intent to steal part of the carcass, and it 
appeared that the inisoner cut off the leg of tho animal while living, 
and carried it away before it died, tho judge thought that as the 
death-wound was given before the theft, the offence was made out; 
and the prisoner being convicted, on a case reserved, the judges were 
unanimously of opinion that the conviction was right. Clay's ease, 
Russ, tS|* Ry. 387, On the trial of an indictment for killing a ewe 
with intent to steal the carcass, it appeared that tlie prisoner 
wounded the ewe by cutting her .throat, and was then interrupted 
by tlie prosecutor; and that the ewo died twp days after. Tho 
jury found that tho prisoner intended to steal the carcass and eon- 
#victed him. The judges hold the conviction right, button's case, 

8 C. P. 291; 2 Moo. 0. C. 29. 

Maimintf, of cattle.'] At common law, the maiming of cattle 
W'as not an indictable offence. ^tnyer\s ease., 2 Rast, p. C. 1074. 
This class of offences was provided against by the Block Act, 

0 Geo. 1, c. 22; but that statute was repealed, and in substance re¬ 
enacted by tlie 4 Geo. 4, o. 54;'which was also repealed by the 7 & 

8 Geo. 4, c. 27. By .the 7 & 8 Geo. 4, q. 30, s. 16, “if any person , 
shall unkwfully and maliciously kill? maim, or wound any cattle, 
cvefy. such offender shall be giulty of felony, and being convicted 
therObL shall be liable, at the discretion of the court, to be trans¬ 
ported beyond tho seas for life, or for any term not less'than 
seven years, or to be imprisoned for any term not exceeding 
four years, and if a male to be once, • twice, or thrice publicly 
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or privately whipped (if the court shall Hunk lit) in addition to such 
imprisonment.” 

IJy the 7 Wm. 4 & 1 Vie. c. 90, s. 2, however, so much of the 
above act as relates to the punishment of persons convicted of the 
offoneos therein specified is repealed, and it is enacted tliat, “ every 
person conviotdd after the commencement of such act, of any of such 
ollbnces respectively, shall l)e liable to be transported beyond the 
seas for any tern not exceeding fifteen years, and not less than ten 
years, or to bo imprisoned for any term not exceeding three years. 

For s. 3 of the above act, authorising the court in awarding im¬ 
prisonment, to add hard labour and solitary confinement, see ante, 
p. 358. 

The Irish statute, the 9 Geo. 4, c. 86, s. 17, enacts, that if any 
person shall unlawfully and maliciously kill, maim, or wound any 
cattle, every such offender shall be guilty of felony and suffer death 
as a felon. The 5 & 6 Viet. c. 28, s. 13 (I.), recites the above 
section, and enacts, “that if any person shall be convicted of the 
said offence hereinbefore last specified, such person shall not suiter 
death, or have sentence of death awarded against him or her for the 
same, but shall be liable to bo transported beyond the seas for any 
term not oxooediug fifteen years, nor less than ten yeai’s, or to be 
imprisoned for any term nut exceeding three years.^' As to such 
imprisonment being with or without hard labour, or solitary confine¬ 
ment, sec sect. 19 of the latter statute, p. 

The evidence upon a prosecution under the 7 «& 8 Geo. 4, c. 39, 
8. li), will be—1, that the animal killed or maimed comes within the 
description of cattle specified in the statute; and 2, the act of killiug 
or in aiming by the indsoncr. 

of the animal hoim/ within the stntritc.l Upon the repealed 
statute of 9 Geo. 1, e. 22,. which only contained the general word 
“ cattle,” it was held, that an .indictment for killing a “ marc” was 
good. Pahfs case, 1 Leavh, 72; 2 7F. i//.'721; ‘i Jiasi, P. C. 1074. 
And sec It. v. VV/vo/, inmt, p. 362. And so an indictment for wound¬ 
ing a “ gelding.” Molfn caar, 1 Leach, 73, (>t). Pigs were held to 
be within the 9 Geo. 1, c. 22. (lhajtj»le\H ntnc, Muhs. lly- 77. So 
als(j asses. Whitney's case, 1 3[oody, C. C. 3. It is not sufficient in 
the indictment to charge the prisoner with maiming, &c. “ cattle ” 
generally, without specifying the description. Vhilkky's case, Mass, 
cV Py. 258. 

Proof of the injury.^ Upon an indictment for maliciously wound- 
iny, it need not ajjpear oitlicr that the animal was killed, or that the 
wound inflicted a permanent injury. Upon an indictment for this 
oftieuco, it was proved that the prisoner had maliciously driven a nail 
iuto a horse’s foot. The horse Avas thereby rendered useless to the 
owner, and continued so to tho time of trial; but tlie moseoutor 
stated that it was likely to be perfectly sound again in a short time; 
The prisoner being convioted, the judges, on a case reserved, held 
the conviction right, being of opinion that the word “wounding” did 
not imply a permanent injmy. Haywood's case, Russ. <§• Ry, 16 ; 
2 East, P, C. 1070. But by mahniny is to he understood a perma¬ 
nent injury. Id. 2 East, P. C. 1077; Jeans's case, 1 C. A, 539. 
Wher#'tbe prisoner was indicted under tho 4 Geo. 4, c. 54, for wound¬ 
ing a sheep, and it appeared that he had set a dog at tho ttiumal^ and 
that the dog, by biting it, inflicted several severe wounds, Parke, J., 

H 
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is slated to have said, “ This is not an offenco at common law, and 
is only made so by a statute; and I am of opinion, that injuring a 
sheep, by setting a dog to worry it, is not a maiming or wounding 
within the meaning of that statute.” Ilvyhen^s msc, 2 (/, »ij' 1*. 420. 
As to the construction of the word “woimd,” see Tfootrn cafie, 

1 Momly, C, O, 278; 7Ft‘tto}t’s case, Id. 294. Where the prisoner 
poured a quantity of nitrous acid into the car of a mare, some of 
which, getting into the eye, produced immediate blindness, being 
convicted of maliciously maiming tlie mare, the conviction was held 
by the judges to bo right. Owen^s case, 1 Mwtdy, C. C. 205. The 
a^inistering of poison to cattle, however malicious the act may be, is 
not a felony within the statute, unless the animal die; but the party 
may be indicted as for a misdemeanor. Where a man was thus 
indicted, for administering sulphuric acid to eight horses, with intent 
feloniously to kill tliem, and it appeared that ho had mixed sulphuric 
acid with the com, and having done so gave each horse his feed; 
Park, J., held, that this evidence supported the allegation in the 
indictment, of a joint administering to all the horses. Mayras case, 

4 f'. 1\ 304. Where the prisoner set fire to a cowhouse, and a cow 
in it was burnt to death, Taunton, J., ruled that this was a killing of 
the cow within the 7 & 8 Geo. 4, c. 30, s. 16. llauyhtan's case, 6 C. 

• .y A 559. 

Prwtf nf malice and hifent.'] Under the repealed statute of 9 
Geo. 1, c. 22, it was necessary to show that the act was done out of 
malice to the owner; but the 7 & 8 Geo. 4, c. 30, s, 25 (see /wsf, 
tit., Malicious Injuries,), renders it an offcnco, whether tlie act 1«! 
done from malice conceived against the owner or otherwise. iSec 
2 Russ, hy Grea. p. 572 («). 

On an indictment under the 7 & 8 Geo. 4, c. 30, s. 16, for mali¬ 
ciously wounding a mare, where no malice was shown towards any 
oue, and it did not appear that the prisoner knew to whom the marc 
hclonjjed, or had any knowledge of tlio prosecutor, it was contended, 
that since the 7 Wm. 4 and 1 Yict. c. 90, s. 2, ante, p. 301, no punish¬ 
ment could he enforced under the 7 & 8 Geo. 4, e. 30, s. 10, and, 
consequently, that the twenty-fifth section of that act had no opera¬ 
tion, and, therefore, that proof of malice was necessary. Pattoson, J., 
held, that it "was not; and the prisoner being convicted, the judges 
were of opinion that the conviction was right, It. v. Tireif, 1 Denison, 
C. a 63; 1 a cV K. 704, S. C. 

Although it is thus rendered unnecessary to give evidence of malice 
against any particular person, yet an e'vil intent in the prisoner must 
appear. Thus, in Moyg's ease, ante, p. 362, Park, J., left it to Gie 
jury to say whether the prisoner had administered the sulphurio acid 
(there bcin|? some evidence of a practice of that kind hy grooms) with 
the intent imputed in the indictment, or whether he had done it under 
the impression that it would improve the appearauco of his horses; 
and that in the latter case they ou^ht to acquit him. In the same 
case the learned judge allowed evidence^to he given of other acts of 
administering, to show the intent. 



Challentfiug lo Fight. 


303 


CHALLENGING TO FIGHT. 
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Mhal amounla to.'] It is a very hi{?h oflence lo challenge another, 
either by word or letter, to fight a duel, or to be the messenger ol' such 
a challenge, or even barely to provoke another to sond such a chal¬ 
lenge, or to fight, as by dispersing letters to that purpose, containing 
reflections and insinuating a desire to fight. Ilnn'k, P. C. />, 1, r. 03, 
s. 3. Thus a letter containing these words, “ You have behaved to 
me b’kc a blaekgiiai'd. I shall expect to hear fi’oui you on this 
subject, and will punctually attend to any a])pointinent you may think 
jiroper to make,” was held indictable. PhiUi/xt's cmc, (» Eiui, 
lliiPs rose, 3 East, 581. No provocation, however great, is a justifi¬ 
cation on the part of the defendant. It ire’.s case, 3 Ea.sl, 581 ; 
although it may weigh witli the. court in awarding the punishment. 

On un indictment for challenging, or provoking to challenge, the 
prosecutor must prove—1st, the letter or words conveying the chal¬ 
lenge ; imd 2nd, where it docs not appear from the writing or words 
themselves, ho must prove the intent of the party to challenge, or to 
provoke to a challenge. 

Pi'u(]f of the intent.] In general the intent of the party will apjicar 
from tire writing or words themselves; hut where that is not the case, 
as where the words arc ambiguous, the prosecutor must show tho cir¬ 
cumstances under which they were uttered, for the purpose of proving 
the unlawful intent of the speaker. Thus, words of provocation, as 
“ liar,” or “ knave,” though a inediofe provocation to a breach of the 
peace, do not tend to it itnmediateh/, like a challenge to fight, or a 
threatening to beat another. King's case, 4 Inst. 181. Yet these, or 
any other words, would be indictable if proved to have been spoken 
with an intent to urge the party to sond a challenge. 1 Rtm, hg 
Urea. 298. 

Venue.] Whci*e a letter challenging to fight is put into the i)ost« 
oflico in one county, and delivered to tJio party in anotlior, tho venue 
^raay be laid in the former county. If the letter is never delivered, 
tho defendant’s offence is the same. WiUioms's cose, 2 Vomph. 506. 
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l*roof of the tuilHir if the chrrdwf/ or framl—affectiny the 
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What cheulH are not tnih'clab/e . , . , , , . 3()o 


Undur this head, tho ovidonce required to support an indiettnoni 
for a cheat or fraud at ooiumon law >vill be considered. Tho proofs 
regarding prosecutions for false pretences arc treated of in a subse¬ 
quent part of this work. 

In order to support an indictment at common law for cheating, the 
])rosecntor must prove—1 st, that the cheat was of a public nature; 
I’nd, the mode in which the cheating was cifeoted; thus if it was by 
a false token, tlie nature of such false token must be stated in tlic 
indictment, and proved in evidence; 3rd, that tho object of tlie 
dcfisndant in defrauding tho prosecutor was successful. 

The punishment of this oilenecis, as iu cases of other misdcmeanor.s 
at common law, tine and imprisonment. 

Prmf of the. nature of the cheatiny or fraud—affectiny the j)nblle.'\ 
b’rauds atfecting the crown, and the public at large, are indictable, 
though they may arise in the course of particular trausactions with 
j>rivate individuals. 2 Muhh. hy (Irea. 276. The selling unwholesome 
provisions, 4 HI. Com. 102, or tho giving any person unwholesome 
victuals, not lit for man to eat, laeri caum, 2 liant, 1*. C. 822, is sin 
indictable ollcnce. Where the defendant WJis indichjd for deceitfully 
jtnwiding certain French prisoners with unwholesome bread, to tlio 
injury of their health, it was objected, iu arrest of judgment, that tho 
indictment could not be sustained, for that it did not a])pear that 
what was done was in breach of any contract ivith the public, or of 
any civil or moral duty; but the judges, on a relcrenoc to them, held 
the conviction right. Trceves*s cane, 2 Eaxt, P. C. 821. The de¬ 
fendant was indicted for supplying the royal military asylum at 
Chelsea witli loaves not lit for the food of man, which ho well 
knew, &c. It appeared that many of the loaves were strongly im¬ 
pregnated with alum (prohibited to be used by 37 Goo. 3, c. 98, 
s. 21), and pieces as large as horse-beans were found; the defence 
was, that it was merely used to assist the operation of the yea.st, and 
had been carefully employed. IJut Jjord Ellenborougli said, “ Who¬ 
ever introduces a substance ii^ bread, which may be injurious to the 
health of those who consume it, is indictable if the substance bo 
found in the bread in that irgunious form, although, if equdly spread 
over tlie mass, it would have done no barm,” Dixonis cane. 4 Campb. 
12 ; 3 M. .y S. li: * 

There is also another head of public cheats indictable at common 
lau, wliich are directed against the public justice of the kingdom; 
such as the doing judicial acts wiUiout autliority, in tho name of 
another. 2 £a/>f, P. C. 821. There is tho precedent of an indictment 
against a manied woman for pretending to be a widow, and as such, 
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exeeutiilg a bail-bond to the sheriff. This probably was considered a 
fraud upon a public officer in the course of justice, Thid, Trem, 
1*. C. 101; 6V. CVr. Cum. 78. So it was said by l-ord Ellonborough, 
that ho had not the least doubt, that a person making use of a false 
instrument for the purpose of perverting the course of justice, was 
guilty of an offence punishable by indictment. Omeahj v. Newel/, 

8 JEnst, 364. So it was held, that a person who, being committed 
under an attaohment for a contempt in a civil cause, counterfeited a 
pretended discharge as from his creditor .to the sheriff and gaoler, 
under which he obtained his discharge from gaol, was guilty of a cheat 
and misdemeanor at common law, althongh the attachment not being 
for non-payment of money, the discharge was a nullity. Fawcett' r 
vase, 2 Fast, P. C. 802. Doubts were entertained by some of the 
judges whether this was not a forgery at common law. Vide jxist, 
fit. Forgery. 

Fraudulent malversations or cheats in public officers, are also the 
subject of an indictment at common law, as against overseers of the 
]>oorf()r refusing to account; Cummiiig's cane, 5 Mud. 179; 1 Jtuff., 
232; 2 Him. hy Orea. 278 ; or for rendering false accounts. Martin's 
case, 2 Cniiiph. 269 ; 3 Chitly, C. L. 701 ; 2 Kuhs. hy (h'ea. 278. Upon 
an application to the court of King’s llcnch, against the minister and 
chureiiwardons of a parish, for misapplying monies collected by a 
brief, and returning a smaller sum only as collected, the court, refusing 
the information, referred the prosecutors to the ordinary remedy by 
indictment. It. v. Ministers, tyc. of St. llotolyh, 1 JV. HI. 443. Vide 
post, tit, Ojfieers. 

Again, where two persons wore indicted for enabling persons to 
pass their accounts with the pay-office, in such a way as to defraud 
the government, and it was objected that it was only a private matter 
of account, and not indictable, the court decided otherwise, as it re¬ 
lated to the public revenue, lieinhridye's ease, eite'd 6 East, 136. 

Another class of frauds allccting tlio public, is cheating by false 
weights and measures, which carry with them the semblance of public 
authenticity. Thus the counterfeiting of the general seal or mark of a 
trade upon cloth of a certain description and quality, is indictable. 
Worret's ease, Trem. F. V. 106; 2 East, P. C. 820. So where Die 
defendant has measured com in a bushel, and put something in the 
bushel to fill it up, or has measured it in a bushel short of the stated 
moasuro, l\.r ear. Pinkney's case, 2 East, P. V, 820. 

IVhut cheats arc mt indictahle,'] It is not, however, every species 
of fraud and dishonesty in transactions between individuals, which is 
the subject-matter of a criminal charge at common law; but in order 
to constitute it such, it must be an act afiecting the public, such us is 
public in its nature, calculated to defraud numbers, and to deceive the 
people in general, 2 East, P. U. 816. ^ 

Where an imposition, upon an individual is effected by a false 
affirmation or bare lie, in a matter not afiecting the public, an indiet- 
meut is not sustainable. Thus where an indictment charged the 
defendants with selling to a person eight hundred weight of gum, at 
the price of seven pound per hundred weight, falsely affirming that 
the gum was gum sencaa, and that it was worth seven pounds per 
hundred weight, whereas it was not gum sencca, and was not worth 
more than three pounds, &c., the indictment was quashed, Lewis's 
ease, Sayer, 205. 

So where the party accompanies his assertion with an apparent 
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token of no more value than his own assertion. Thus where an in¬ 
dictment at common law charged that Lara, deceitfully intending, by 
crafty means and devices, to obtain possession of divers lottery tickets, 
tho property of A., pretended tliat W wanted to purchase them for a 
valuable consideration, and delivered to A. a fictitious order for pay¬ 
ment of money subscribed by him (Lara) &o., purporting to be a 
draft upon his banker for tfio amount, which he know he had no 
authority to do, and that it would not be paid; but which he falsely 
pretended to be a good order, and that ho had money in tho banker’s 
hands, and that it w'ould be paid, by virUio of which he obtained tho 
tickets, and defrauded the jirosecutor of lh<^ value ; judgment was 
arrested, on the ground that the defendant was not charged with 
having aised any false token to accomplish tho deceit, for tho banker’s 
check drawn hy himself entitled him to no more credit than his bare 
assertion that the money would ho paid. Lara's ense, 2 East, 
P. V. 819; 6 T. J?. 565; 2 Leach, (552. But such an oflbnoe is 
punishable as a false pretence under tho statute. Vide post, title, 
Eatsc Pretenres. So where tlie defendant, a brewer, was indicted for 
sending to a publican so many vessels of ale, marked as containing 
such a measure, and ^VTiting a letter, assuring him that they did con¬ 
tain such a measure, when, in fact, they did not contain such a measure, 
but so much less, &c., the indictment was quashed on motion, as 
containing no criminal charge. Wilde7''s case, cited'1 Bnrr. 1128; 
2 East, P. (\ 819. Upon the same principle, where a miller was 
indicted for detaining com sent to him to bo ground, the indictment 
was quashed, it being merely a private injury, for which an action 
would lie. C'hatinelPs case, 2 Str, 793 ; 1 Sess. Ca. 366; 2 East, P. 
C‘. 818. So selling sixteen gallons of ale as eighteen: Lord Mansfield 
said, “ It amounts only to an unfair dealing, and an imposition upon 
this particular man, from which he could not have suftered but for 
his own carelessness in not measuring the liquor when he received it; 
whereas fraud, to ho the object of a criminal prosecution, must be of 
that kind which in its nature is calculated to defraud numbers, as 
false weights and measures, false tokens, or where there is a con¬ 
spiracy.” Iflieatlefs case, 2 Burr. 1125; 1 W. Bl. 213; 2 East, 
P. (J. 818. "Where a miller was charged with receiving good barley, 
and delivering meal in return different from the produce of the barley, 
and musty, &o., tliis was held not to bo an indictable offence. Lord 
Lllenborongh said, tliat if the ease had been, that the miller had been 
owner of a soke miU, to which the inhabitants of the vicinage were 
bound to resort, in order to get their com ground, and that he, 
abusing the coniidcnce of his situation, had made it a colour for 
practising a fraud, this might have presented a different aspect; but 
as it then stood, it seemed to be no more than the case of a common 
tradesman, who was guilty of a fraud in a matter of trade or dealing, 
such as was adverted to iu Wheutlefs case {sapt'a) and the other cases, 
as not being indictable. Uaync's ease, 4 M, IS. 214; vide )flood's 
rase, 1 Bess, Ca, 217; 2 Jtuss. hy Grca. 285. A baker had contracted 
with the guardians, of a pari^ to deliver loaves of a certain weight to 
t he poor people. The relieving offieftr gave tho poor people tickets, 
which they were to take to the baker. He was to give tnem loaves 
on their presenting the tickets to him, and afterwards to return the 
tickets, as his vouchers, once a week, with a statement of the amount 
of iho loaves, to the relieving officer, who would give him credit in 
hife account for tho amount. The baker was to be paid by the guar¬ 
dians some months later; and by a clause in the contract, the guar- 
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dians had the power, in case of a breach of contract by the baker, of 
deducting any damages caused by such breach from tiie amount to be 
ultimately paid. The baker supplied the poor people who presented 
tickets, with loaves short of the contract weight. It was held, that 
this was not a fraud indictable at common law. lEaglcton's ease, 24 
L. J. M. C. 858. The prisoner was, however, convicted of attempting 
to obtain money by false pretences. See post. 

The indictment stated that the defendant came to M. in the name 
of J., to borrow 5/., on which M. lent her the 5/., ubi reveru she never 
had any authority from J. to borrow the money. The defendant 
being convicted, on motion in arrest of judgment the whole court 
thought this not an indictable ofience. Holt, 0. .T., put the following 
case: A young man seemingly of ago, came to a tradesman to buy 
some commodities, who asked him if ho was of age, and ho told him 
ho was, upon which he let him have the goods, and upon an action, ho 
pleaded infm rHaleni, and was found to be under age half-a-year; and 
afterwords the tradesman brought an action upon the case against him 
for a cheat; but after a verdict for the plaintiff, judgment was arrested. 
Powell, J., said, If a woman pretending herself to be with child, does 
with others conspire to get money, and for that purpose goes to several 
young men, and says to each that she is with child by him, and that 
if he will not give her so much mopoy, she will lay the bastard to 
him, and by these means gets money of them, this is indictable. 
Holt, C. J., added, “ I agree it is so when she goes to several, but 
not to one particular person.” (HanrilPs ease, Holt, 354. From the 
last observation of Holt, C. .T., it apiHJars that Powell, J., was speak¬ 
ing of an indictment for cheatiny, and not, sus might he supposed, 
Irom using the words, “does with others conspire,” of an indictment 
fur conspiracy. 
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Tms offence of child stealing; is now provided against by tlic 
9 Geo. 4, c. 31, s. 31 ; which enacts, “If any person shall maliciously, 
either by force or fraud, lead or take away, or decoy or entice away, 
or detain any child under the age of tcu years with intent to donrivo 
the parent or parents, or any other person having the lawftil care or 
charge of such child, of the possession of such child, or with intent 
to steal any article upon or about the person of such child to whom¬ 
soever such article may belong; or if any person shall, vrith any such 
intent as aforesaid, receive or harbour any such child, knowing the 
same to have been, by force or fraud, led, taken, decoyed, enticed 
away, or detained as hereinbefore mentioned, every such offender, and 
every person counselling, aiding, or abetting such offender, shad be 
guilty of felony, and, being convicted thereof, shall bo liable to be 
transported beyond the seas for the term of seven years, or to be 
imprisoned, with or without hard labour, in the common gaol or house 
of correction, for any term not exceeding tevo years; and if a male, to 
be once, twice, or thrice publicly or privately whipped (if Ibo court 
shall so think fit) in addition to such imprisonment: provided always, 
that no person, who shall have claimed to bo the father of an illegiti¬ 
mate child, or to have any right to the posscssioi*. of such child, shall 
he liable to be prosecuted by virtue hereof, on account of his getting 
])os8ession of such child, or taking such child out of the possession of 
the mother, or any other person having the lawful obarge thereof.” 

The Irish stat. the 10 Geo. 4, c. 34, s. 25, is, word for word, a tran¬ 
script of the 9 Geo. 4, c. 31, s. 21. 

To suiiport an indhitment under this statute, the prosccidor must 
prove; 1. The leading or taking away, decoying or enticing away of 
tho child, either by force or jraud, as alleged in the indictment. 
Where the child is not produced as a witness, or is of siieli tender 
years as to be unable to give evidence, the taking or decoying, &c. 
must be proved by the otlier circumstances of the case. 2. The age 
i)f the child. It must be proved that tho child is not more than ten 
years of age; but the precise age mentioned in tbo indictment is not 
material. 3. Tho intent must be proved as laid, and will in gcmeral 
bn gathered from all the circumstances of tbo ease. An intent to 
deprive the parente, &c. of the lawful care or charge of the child may 
be iufi'rrcd iroin the secret manner in which it was taken away. As 
tu tho “persons liaving tli| lawful care or charge of the child,” rirfr 
liflf', Ahdmiion, 
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CONCEALING BIRTH OP CHILD. 


Statute . . ..309 

Secret hitri/ing or other dispoml of the body . . . . . 309 

Co/ieeahnenf of the birth .370 


# # 

Statut(\'] The offunce of concealing the birth of a child was iirst 
provided against by tho 21 Jac. 1, c. 27, which was repealed by the 
43 Goo, 3, e. 58. The latter statute was also repealed by the 
9 Geo. 4, c. 31, which by s. 14 enacts, that “if any woman shall 
bo delivered of a child, and shall, b^ secret burying or otherwise 
disposing of tho dead body of the said child, endeavour to conceal 
tho birth thereof, every such oflender shall be guilty of a misde¬ 
meanor, and being Convicted thereof, shall bo liable to bo imprisoned, 
with or without hard labour, in the common gaol or house of cor¬ 
rection, for any term not exceeding two years ; and it shall not be 
necessary to prove whether t^e child died before, at, or after its 
birth: provided silways, that if any woman tried for the murder of 
her child shall be acquitted thereof, it shall be lawful for the jmy by 
whoso verdict she shall be acquitted, to find, in case it shall so ^ipear 
in evidenoe, that she w'as delivered, and that she did, by secret bury¬ 
ing or otherwise disposing of tho dead body of such child, endeavour 
to conoeal the birth thereof,; and thereupon the court may pass such 
sentence, as if she had been convicted upon an indictment for the 
conoeglment of the birth.” 

The Irish stat. 10 Geo, 4, c. 34, s. 17, is the same words. 

Upon a prosecution for this* offence, the prosecutor, after esta¬ 
blishing the birth of the child, must prove tho secret burying or 
other disposal of the dead body, and the endeavour to conoeal the 
birth. In general, the evidenoe to prove the first points will also 
tend to establish the last. 

Secret burying or other disposal of the body."] What has been a 
Buflicient disposal of the body has been a matter of doubt. Where 
the evidence was, that the prisoner had been delivered of a child, and 
had placed it in a drawer, whore it was found locked up, tho drawer 
being opened by a key taken from the prisoner’s pocket; Maule, .T,, 
directed an acquittal, being of opinion that the statute by the words, 
“or otherwise disposing of,” oontemplated a final disposing of tho 
body. Emma Aslh case, 2 Moo. M. ^4. So where the prisoner 
had placed the child in a box in her bedroom ; llolfe, B., held, that 
the disposing of the bo^ must be in some place intended for its final 
deiwsit. EelPs case, MS. 2 3Ioo. 4! E. 294. These authorities have 
since been overruled. QoUUhorpe's ease, 2 Moo. C. C. M. 244. There tho 
prisoner had been suspooted of being with child, but always denied it, 
and after her delivery persisted in denying that she had been de¬ 
livered ; but on being pressed by tho surgeon who examined her, she 
confessed that the child was between the bed and the mattress, where 
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it was discovered. The case having been reserved, was considered at 
a meeting of the judges in Miohaeimas term, 1841, at which all the 
judges, except Alderson, B., Patteson, Erskinc, and liosanquet, JJ., 
were present, when Lord Abinger, C. li., Maule, J., and Jiolfe, li., 
thought the conviction bad; the other judges held ifgood, and the 
conviction was affirmed. The point was again reserved in Porrij's cose, 
1 Dmn. C. C. R. 473; S. C. 24 L. J. M. C. 137. There the pri¬ 
soner placed the dead body of the child under the bolster, with the 
intention of endeavouring, as far as she could, to conceal the body 
from the surgeon, but with the intention of removing it elsewhere 
when an opportunity offered. This was held by the Court of Criminal 
Appeal (Pollock, C. B,, disstmiicutc) to be disposing of a dead body 
within tlio statute. 

Where a prisoner was stopped going across a yard, in the #rco(||||^n 
of a privy, with a bundle which on examination was found to, be a 
cloth sewed up, containing the body of a child; it was held by 
Gurney, B., that the prisoner could not be convicted, the offence not 
having been completed. SneWs cnac, 2 Muo, iSj- R. 44. Evidence 
was {given that the prisoner denied her prognacy, and also, after tlie 
birth of the child, denied that also; but she afterwards confessed to a 
surgeon that she had borne a child. The body of the child was, on 
the same day, found among tlie soil in the privy. Patteson, J., hold 
it to be essential to the commission of the offence, that the prisoner 
should Jiave done some act of disposal of tlie bodj% after the child 
was dead; therefore, if she had gone tjo the privy for another purpose, 
and the child came from her unawares, and fell into the soil and was 
suff<^ted, she must be acquitted of the charge, notwittistanding 
her dronial of the birth of the child. The prisoner was acquitted. 
Tnruerh aato^ 8 C. 1*, 755. See also O.xlu ad's ease, 1 V. 

K. 623. 

A woman may bo convicted under the statute, where the body of 
the child is buried or disposed of by an accomplice, who acts as her 
agent in the matter. Although by the 14th section, the woman only 
can be indicted for concealing the birth, an accomplice, who has 
counselled or abetted the offence, is indictable under the 31st sec. of 
tho same statute, which enacts, that “every person who shall conoeal, 
aid, or abet the commission of any misdemeanor, punishable under 
this act, shall be liable to be jirocecded against and punished as a 
])rincipal offender.” See Douglas's case and Skelton's case,post, p. 371. 

Coneeahnent of the hirth.'\ In defence, tho prisoner may prove 
any circumstances negativing tho endeavour to conceal, as that she 
called for help or confessed herself with child; and upon the same 
principle evidence was allowed (under the repealed statute 21 Jac. 1, 
c. 27) of the mother’s having made provision for the birth, ns a 
circumstance to show that she did not intend to conceal it. 1 East, 
7\ (\ 228. A disclosure to an accessary was held to taJeo the case 
out of tho stat. 21 Jac. •, Peat's ease, 1 Rust. But this is not 
now tho law. 

Frances Douglas and one Robert HaH Wore indicted for the murder 
of a female child, of which they were acquitted; whereupon the jury 
were desii’ed to inquire, whether the female was guilty of endeavour¬ 
ing to conceal the birth. The prisoners had been living together for 
some time, and in the nmht, «r rather about four in tho morning, she 
was delivered of the child, in the presence of the male prisoner, who 
was the father of it, and who, wim his two sons, aged fourteen and 
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ten, all slept on the same pallet with her, up four pair of stairs. The 
male prisoner very soon al'tcrwards put tlie child (which had not been 
separated from the after-birth) into a pan, carried it down stairs into 
the cellar, and threw the whole into the privy, the female prisoner 
remaining in bed up stairs. She was proved to have said she knew it 
was to be done. The fact of her being with child was, some time 
before her delivery, known by her mother, who lived at some distance, 
and was apparent to other women. No female was present at the 
delivery; one had been sent for at the commencement of the labour, 
about twelve at night, but was so ill she could not attend. There 
wore no clothes ])rcpared, or other provision made, but the parties 
were in a state of the most abject poverty and destitution. For the 
female prisoner it was contended, on the autliority of Peafs oase, 
that sbic could not, under these circumstances, be convicted of con- 
cecUmont; but it being doubted whether this case would bo now 
considered law, it was agreed that the opinion of the jury should bo 
taken upon the fact, and if it should be adverse to the prisoner, that 
the sentence should be respited, and the point reserved. The jury 
found her guilty of endeavouring to conceal the birth. 

The questions for the opinion of the judges were: 1st, Whether 
tljcre was evidence to convict the prisoner as a principal ? 2dly, 
Whether, in point of law, the conviction was good ? The case was 
argued before all the judges (except Park, J.), who were of opinion, 
that the communication made to other persons was only evidence, but 
no bar, and that the conviction was good; but they recommended a 
pardon. Ihxujlan's vase, 1 Jfoo. C. C. 180. So in Slieltun's ease, 3 
(.5* JC 119, V. Williams, J., directed the jury, that if a*woim|n bo 
delivered of a child which is dead, aud a man take the boiP and 
secretly bury it, she is indictable for the concealment by secret bury¬ 
ing under s. 14 of the statute, and he for aiding and abetting under 
s. 31, if there was a common purpose in both in thus endeavouring to 
conceal the birth of the child; but that the jury must bo satisfied, 
not only that she wished to conceal the birth, but was a party to the 
carrying that wish into efl:e(3t by the secret burial by the hand of tho 
man, in pursuance of a common design between them. Platt, B., bad 
ruled in a similar way in Bird's case, 2 C. K. 817. 

An indictment for endeavouring to conceal tho birth of a child 
need not state whether the child died before, at, or after tho birth. 
CoJrsheniVs case, 1 C. ij|' K, 623. 

Upon an indictment for the murder of a child, the prisoner, on 
failure of the proof as to the murder, may be convicted by the statute 
of endeavouring to conceal the birth. But no person but the mother 
can be so convicted. Reg, v. Wright, 9 C. 1\ 154. Where tho 
bill for murder was not found by the grand jury, and tho prisoner 
was tried for murder on tho coroner’s inqmsition; it was held, that she 
might be found guilty of the'eonoealment, the words of tho stat. 43 Geo. 
3, being, that “it shall be lawful lor the jury, by whose verdict any 
person charged with such murder shall be acquitted, to find,” and the 
judges holding that the coroner’s inquisition was a ehdrge., so as to 
justify the finding of tho concealment. Maynard's case, Russ, R, 
240; Cole's case, 2 Leach, 1095; 3 Campb. 371. It may be observed, 
that the word charge docs not oocur in the statute 9 Goo. 4, c. 31; 
yet there seems no doubt that the prisoner might be so convicted under 
the new statute, for she is “ tried for the murder of her child” as much 
on the inquisition as the indictment, 1 Russ, hy Grca, 614 (w). 
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The laws against coining, so far as they relate to tho current coin 
of the reelni, were consolidated by the 2 AVm. 4, c. 34 (U. K.), by 
which the former statutes were repealed. 

Proof of counterfeiting the gold and silver coin."] By the 2 Wm. 4, 
c. 34, 8. 3, “ if any person shall falsely make or counterfeit any coin, 
resembling or apparently intended to resenihlo or pass for any of the 
king’s current gold or silver eoin, every such ofiender shall, in Eng¬ 
land and Ireland, be guilty of felony, and in Scotland, of a high crime 
and offence, and, being convicted thereof, shall be liable, at the dis¬ 
cretion of the court, to he transported beyond the seas for life, or for 
any term not less than seven years, or to he imprisoned for any term 
not exceeding four years; and every such offence shall be deemed to 
be complete, although the coin so made or counterfeited shall not bo 
in a lit state to bo uttered, or the counterfeiting thereof shall not he 
finished or perfected.’.’ 

By B. 19, “where any person shall*be convicted of any offence 
under tin# act, for which imprisonment may be awarded, it shall be 
^ lawfid for the court to sentence tlie offender to he imprisoned, with 
' or without hard labour in the common gaol or house of correction, and 
also to direct that the offender shall be kept m solitary confinement 
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for the whole, .or any portion or portions of such imprisonment, as to 
the court, in its discretion shall seem meet.” 

Now, by tho 7 Wm. 4 and 1 Viet. c. 90, s. 5, it is enacted, that 
“ it shall not be lawful for any court to direct that any offender shall 
be kept in solitary confinement for any longer period than one month 
at a tune, or than three months in the space of a year.” 

In order to establish the charge of counterfeiting, the prosecutor 
must prove, 1st, the act of counterfeiting; and 2nd, that tho coin 
counterfeited resembled, or was apparently intended to resemble or 
pass for the king’s current gold or silver coin. 

Connterji Hing the gold ot silver coin—proof tf the eountvrfeliing."] 
In order to prove that the i)risoncr was guilty of coimtcrfeiting, it is 
not necessary to show that he was detected in the act, but presumptive 
evidence, as in other cases, will be sufficient, viz., that false coin was 
found in his possession, and that there were coining tools discovered 
in his house, &c. But the evidence must be such as to lead to a plain 
implication of guilt. Two women were indicted for colouring a shil¬ 
ling and a sixpence, and the third prisoner, a man, for counselling 
them, &e. It appeared that he had visited them once or twice a 
week; that the rattling of copper money had been lieard whilst he 
was with them, that on one occasion he was seen counting something 
after he came out; that he resisted being stopped, and jumped over 
a wall to escape; and that there was found upon him a bad three 
shilling piece, five bad shillings, and five bad sixpences. Upon a 
case reserved, the judges thought this evidence too slight to support a 
conviction, Isaac’s case, 1 Jiuss. bg Cfrca. 61. 

Counterfeiting the gold or silrer coin—proof that the coin is counter¬ 
feited.'] It must bo proved both that tho coin in q^uestion is counterfeit, 
and that it re.semble8, or is apparently intended to resemble the king’s 
current gold or silver coin. Tho fact that tho coin counterfeited, or 
resembled, is the king’s current gold or silver, may be proved by 
evidence of common usage or reputation. 1 Hale, 1\ C. 213. 

The proof thab the coin in <j[uestion is in fact f^sc, is provided for 
by the 17ih sect, of the 2 Wm. 4, o. 34, which enacts, that “ where, 
upon the trial of any person charged with auy offenoo against the act, 
it shall be necessary to prove that any com produced in evidence 
against such person is false or counterfeit, it shdl not be necessary to 
prove the same to be false and counterfeit by the evidence of any 
moneycr, or other officer of his Majesty’s mint, hut it shall be sufficient 
to prove the same lo be false or counterfeit by the evidence of any 
other credible witness.” 

In proving the coin to be counterfeit, two questions may arise; 
first, whether it is in such a state of completion as to be properly 
described as false and counterfeit coin ; and secondly, whether it do(;s 
resemble or is apparently intended to resemble or pass for tho king’s 
current gold or silver com. 

With regard to the first question, it is enacted by the 2 Wm. 4, 
c. 34, 8. 3, that the offence of ooimlerfeiting shall be deemed to bo 
complete, although tho coin so made or counterfeited shall not be in a 
lit state to be uttered, or the counterfeiting thereof shall not he finished 
or perfected. Notwithstanding this provision, it is apprehended, 
there must still be a substantial mokirfg or counterfeiting proved, 
and that it will not be sufficient merely to show that steps have been 
taken towards a counterfeiting. The clause appears to have been 
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intended to provide against such cases as that of Harris, where the 
metal requiring a process of beating, filing, and immersing in aqua 
fortiSf to render the coin passable, the judges held, that the prisoner 
could not bo convicted of counterfeiting. llarriH^s 1 Leach, 136. 
See also Vnrley's case, 1 Leach, 7G; 2 Jrm. Blach, 682; 1 East, 
p. a 164. 

The question whether the coin alleged to be counterfeit does, in 
fact, resemble or is appareutlj»intended to resemble or pass for the 
king’s current gold or silver coin, is one of fact for the jury; in deciding 
wliich they must be governed by the state of the coinage at tlio time. 
Thus where the genuine coin is worn smooth, a counterfeit bearing 
no impression is within the law ; for it may deceive the more readily 
for bearing no impression, and in the deception the offence consists. 
Welsh's case, 1 East, P. (\ 164; 1 Leuch, 293; Wilson's case, 

1 Leach, 285. Nor will a variation, not sufficient to prevent the do- * 
ception, render tlic coin less a counterfeit. Thus it is said by Lord 
Hale, that counterfeiting the lawful coin of the kingdom, yet with 
some small variation in the inscription, eflligics, or arms, is a counter¬ 
feiting of the king’s money. 1 Hale, P. C. 215. 

It ie not necessary to prove that the counterfeit coin was uttered, 
or attempted to bo uttered. 1 Hale, 215, 229 ; 3 Insl, 16 ; 1 East, 
P. C. 215. 

Proof of colouring counterfeit coin or metal—and fling and altering 
legal cow/.] By the 2 Wm. 4, e. 31, s. 4, “if any person shall gild or 
silver, or ^aU, with any wash or materials capable of producing tlio 
coloi|f of gold'or of silver, wash, colour, or caso over any coin whatso¬ 
ever, resembling or apparently intended to resemble or pass for any 
of the king’s current gold or silver coin, or if any person shall gild or 
silver, or shall, with any -wash or materials capable of producing the 
Colour of gold or of silver, wash, colour or case over any piece of silver 
or copper, or of coarse gold or coarse silver, or of any metal or mixture 
of metals respectively, being of a lit size and figure to be coined, and 
with intent that the same shall bo coined into false and counterfeit 
coin, resembling or apparently intended to resemble <»r pass for any of 
the king’s current gold or silver coin ; or if any person shall gild, or 
shall, with any wash or materials capable of producing the colour of 
gold, wash, colour, or case over any of the king’s current silver coin, 
or file, or in any manner alter such coin, with intent to make the 
same resemble or pass for any of tbo king’s current gold coin; or if 
any person shall gild or silver, or shall, with any wash or materials 
capable of producing the colour of gold or silver, wash, colour, or caso 
over any of the king’s current copper coin, or file, or in any manner 
alter such coin, with intent to make the same resemble or pass for any 
of the king’s current gold or silver coin, every such offender shall, in 
England and Ireland, be guilty of felony, and in Scotland of a high 
crime and offence, and, being convicted thereof, shall bo liable, at the 
discretion of the court, to be transported beyond the seas for life, or 
for any term not less than seven years, or to he imprisoned for any 
term not exceeding four years.” 

As to the power of awarding hard labour and solitary confinement, 
in coses of imprisonment, see ante, p. 572. 

The act of gilding, or silvering, or colouring, or washing, must be 
proved; and in the latter case, it must apjicar that the wash or 
. materials were caimhle of producing the colour of gold or silver. The 
^words of the former statute were, “with any wash or materials pro- 
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timing the colour, &o.” Doubts arose upon the effects of these words, 
whore the colour of gold or silver had not been actually produced, 
but the coin wanted some further operation to fit it to be passed, 
(lane's rase, 1 JSast, 1*. C. 165; 1 Leach, 164 («); Lavey's case, 
1 Leach, 153 ; I Bast, J\ C. 10(5. The doubts, however, cannot exist 
upon an indictment under the 2 Wm. 4, s. 4, which makes it immaterial 
whether the colour has been in fact produced. The act of colouring 
may be proved by evidence that coin so coloured was found in the 
prisoner’s house, or had been procured there, and that the wash or 
materials required for tljo purT»ose were discovered in his possession. 
An indictment charging the gilaing of sixpenofis with materials capable 
of producing the colour of gold, is supported by proof of colouring 
sixpences with gold itself. Reg, v. 'Turner, 2 Moo. C. C. 42. 

Proof of impairing or tliminishing the cotn.] By the 2 Wm. 4, c. 34, 
s. 5, if any person shall impair, diminish, or lighten any of the king’s 
current gold or silver coin, with intent to make the coin so impaired, 
diminished, or lightened pass for the king’s current gold or silver coin, 
every such offender shall be guilty of felony, and being convicted 
thensof, shall be liable, at the discretion of the court, to be transported 
beyond the seas for any term not exceeding fourteen years, nor less than 
seven years, or to bo imprisoned for any term not exceeding three years.” 

The act of diminishing or impairing, if not shown by direct 
evidence, may be proved bv circumstances, as showing that the pri¬ 
soner had diminished coin m his possession, and also tiling, &c. Tho 
intent to pass such coin mtist then be proved, and if found upon his 
person, it would be a question for the jury to say whether he ^d not 
intend to pass it, 

Protf of uttering counterfeit gold or silrer coin.'] The various 
offences, with regard to the uttering false gold or silver coin, are 
comprised within the 7th section of the 2 Wm. 4, c. 34, whicli enacts, 
that “if any person shall tender, utter, or put off any false or coun¬ 
terfeit coin resembling, or apparently intended to resemble or pass 
for any of the king’s current gold or silver coin, knbwing tJjc same 
to be false or counterfeit, every such offender shall, in' England and 
Ireland, bo guilty of a misdemeanor, and in Scotland, of a crime and 
offence, and, being convicted thereof, shall be imprisoned for any 
term not exceeding one year; and if any person shall tender, utter, 
or put off' any false or counterfeit coin resembling, or apparently 
intended to resemble or pass for any of the king’s current gold or 
silver coin, knowing the same to be false or counterfeit, and such 
person shall, at the time of such tendering, uttering, or putting off, 
nave in his possession, besides the false or counterfeit coin so tendered, 
uttered, or put off, one or more piece or pieces of false or counterfeit 
coin resembling, or apparently intended to resemble or pass for any 
of the king’s current gold or silver coin, or shall, eithffcr on the day of 
such tendering, uttering, or putting oft^ or within the space of ten 
days then next ensuing, tender, utter, or put off any more or other 
false or counterfeit com, roscrabling, or apparently intended to 
resemble or pass for iany of the king’s current gold or silver coin, 
knowing the same to be false or counterfeit, every such offender shall, 
in England and Ireland, be guilty of a misdemeanor, and in Scot¬ 
land, of a crime and oftbnee, and, being convicted thereof, shall be 
imprisoned for any term not exceeding two years; and if any person, 
who shall have been convicted of any of the misdemeanors, or crimes 
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and offences hereinbefore mentioned, shall afterwards commit any of 
the said misdemeanors, or crimes and ohbuecs, such person shall, in 
England and Ireland, be deemed ^ilty of felony, and in Scotland, 
of a high crime and offence, and, being conviotea thereof, shall be 
liable, at the discretion of the court, to be transported beyond the 
seas for life, or for any term not loss than seven years, or bo impri¬ 
soned for any term not exceeding font years.” 

Where a prisoner was convicted under the first part of tlio above 
section, of two separate ntterings contained in two counts of the same 
indictment, the judges hold, that one judgment for two years’ imprison¬ 
ment was bad, and that there should have been two consecutive judg¬ 
ments of one year’s imprisonment each. llohi/isoH*scast;, 1 J!/d«.C.C'.41ll. 

Proof of uttrrmff coiuilerfn'f f/uld or silcor win—evidencn of the 
simple nltering.'] Upon an indictment for the simple offence of 
uttering, the prosecutor must prove the act of uttering, &c. as 
charged, that the money was counterfeit, and that the prisoner knew 
it to be such. The practice of “ ringing the changes was held to 
be an offence under the repealed statute, 16 Oco. 2, c. 2H ; Prank's 
case, 1 Lmrh, 644; and it is so likewise under the present act. The 
coin must ho proved to be counterfeit in the usual way. 

Tjio mode of proving guilty knowledge has been already considered 
at length, ante, p. 88. 

A prisoner was indicted for uttering a base coin; it was proved, 
that ue bad uttered a counterfeit sliilling; and in order to show a 
guilty knowledge, the counsel for the prosecution tendered in 
evidence the facts of five other counterfeit shillings having been 
found in his possession five days after. Taunton, J., after conferring 
with Alderson, 11., held the evidence admissible. Harrison's case, 
2 Lvwin, C. C. 118. This decision is at variance with Tacerner's 
case, ante, p. 1)2; hut seems the more correct ruling; and sec Poster's 
case, ante, p. 62. 

Where several persons are charged with an uttering, it must 
appear either that they were all present, or so near to tljie party 
actually uttering, as to be able to afford him aid and assistance. 
Three persons were indicted for uttering a forged note, and it ap- 
pcai’cd that one of them uttered the note in Crosport while the other 
two were waiting at Portsmouth till his return, it having been pre¬ 
viously concerted that the prisoner who uttered the note should go 
over the water for the purpose of passing the note, and should 
rejoin the other two. All the juisoners having been oonvioted, it 
was held, that the two prisoners who had remained in Portsmoutli, 
not being present at tlio time of uttering, or so near as to be able to 
afford any aid or assistance to the accomplice who actually uttered 
flic note, were not principals in the felony. Soares's case, Puss, 
Pt/. 26; 2 Past, P. C. 974. The two prisoners were chained witJi 
uttering a foiled note. It appeared that they’ came together to 
Nottingham, and left the inn there together, and that on the same 
day, between two and three hours from their leaving the inn, one of 
the prisoners passpd the note; both the prisoners being convicted, 
tile judges held the conviction wrong as to the prisoner who was not 
present, not considering him as present aiding and abetting. Davis's 
rase, Puss, Pg. 113. 

If two utturers of counterfeit coin, with a general community of 
pnipoKo go different ways and utter coin apart from each other, and 
npt near enough to assist each other, tlicir respective utterings ore 
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not joint nttoringa by both. Manners' ease, 7 V. is- P. 801. But it 
was held by Erskine, J., that if two persons having jointly prepared 
counterfeit coin, plan the uttering, and go on a ioint expedition, and 
utter in concert and by previous arrangement tno difterent pieces of 
coin, then the act of one would be the act of both, though they might 
not be proved to be actually together at each uttering. Ifw-se's oaso, 
2 Mm). ^ It. 360. Acc. (Tt'emwmnVs case, 2 Den. C, C. J2.4.53; S. 
a 21; L. J. 31. C. 127. 

The giving of a piece of counterfeit coin in charity was held not an 
uttering within the statute, although the person might know it to bo 
counterfeit, for there must be some intention to defraud. Pago's 
case, 8 C. P. 122. See 1 Jtuss. hg (Jroa. 72 (n), where the cor¬ 
rectness of this decision is doubted. The ruling in Page's case has 
also been thought questionable by Denman, C. J., and C'oltman, .T., in a 
recent trial .at the Central Criminal Court, in which it was held, that 
if a person gave a counterfeit coin to a woman with whom he had 
shortly before had intercourse, it was an uttering within the 
2 Wra. 4, c. 34, 8. 7 ; Peg, v.-, 1 Ooj-, C. ('. 250. 

“ To utter and put oil’” a thing is to “offer it, wliether taken or 
not.” Per .hr('is, C, J., in Welch's case, 20 L. J. M. (1. 101. 

As to a joint uttci'iiig by a husband and wife, see ]ml, title, 
CaercioH hg llashantJ. 


Proof of altering eminterfeit gold and coin—evidence of the eom- 
pnand offence (f (dtering, haring other eonnterfeit coin in 
Wlicre the charge is for the compound oftenee, the prosecutor must 
prove, in addition to the evidence roquin'd to suppoi-t the charge of 
simply uttering, that the prisoner had, at the time of the tendering, 
other counterfeit coin in his possession. The statute docs not requiio 
that an intent to pass the latter coin should be proved. Having a 
large quantity of counterfeit coin irii possession, many of each sort 
being of the same date, and made in the same mould, and each piece 
being wrapped in a separate piece of paper, and the whole distributed 
in diAcrent pockets of the dress, is some evidence that the possessor 
knew that the coin was counterfeit and intended to utter it, Jai-vis's 
ease, 25 L. J, 31. C. 30, In the following case, two persons were 
convicted of a joint uttering, having another counterfeit shilling in 
their possession, although tlie latter coin was found upon the person 
of one of them only. It appeared that one of the prisoners went into 
a shop and there purchased a loaf, for which she tendered a counter¬ 
feit shilling in payment. She was secured, but no more counterfeit 
money was found upon her. The other prisoner who had corao with 
her, and was waiting at the shop-door, then ran away, but was 
immediately secured, and fourteen bad shillings were +ound upon 
lu r, wrapped in gauze paper. It was objected, that tlie complete 
offence stated in the indictment was not proved against eitlier of the 
prisoners; Garrow, B., was of opinion, that the prisoners coming 
together to the shop, and the one staying outside, they must both be 
taken to be jointly guili||of the uttering, and that it was for the 
jury to say, whether the possession of the. remaining pieces of bad 
money was not joint. The jury found both the prisoners guilty. 
Skerrit's case, 2 C. P.427,, 

Proof of previous conriction.'] By the 2 Wm. 4, o. 34, s. 9, 
“ wWe any person [who] shall Tiave been convicted of any oftenee 
against this act, shall afterwards be indicted for any oftenee against 
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this oot, coromitted subsei^uent to «uch conviction, a copy of tLe 
previous indictment and conviction, purporting to be signed and 
certified as a true copy by the clerk of the court or other ofilccr 
having the custody of the records of the court where the offender was 
first convicted, or by the deputy of such clerk or oifioer, shall, upon 

S roof of the identity of the person of the oftender, be suflicieut evi- 
cnoe of the previous indictment and conviction, without proof of the 
signature or oflioial character of the person appearing to have signed 
and certified the same.” 

Where a prisoner was indicted under the 2 Wm. 4, c. 84, s. 7, for 
uttering counterfeit money after a i)reviou8 conviction, and Ij^e 
indictment alleged, that the prisoner, “ togothei’ with one T, P., was 
in duo form of law tried and convicted ” by a jury upon an indict¬ 
ment against them, for that they did unlawfully utter a shilling “ to 
A. W., knowing the same to be false,” and thereupon it was con¬ 
sidered, that tho prisoner should be imprisoned for two years; and 
that tho prisoner afterwards feloniously did utter a half-crown ‘ ‘ to 
T. n., knowing tho same to he false.” Tho copy of the record of tho 
former trial stated tho conviction of the prisoner, and tho acquittal of 
T. P. It was objected, first, that the indictment w as bad for want of 
addition of time and place to the allegation of knowledge, which 
was found to be neither in the recital of the former indictment, nor 
in tlie substantive charge on the face of the present indictment; but 
Coleridge, J., thought that the former indictment was good, being in 
the words of tho statute, and after verdict; and, that “knowing” 
in the present indictment being a participle in the present tense, 
must import knowledge at the time of uttering. Secondly, that tlie 
word “knowing” did not refer to the prisoner, but to A. W. and 
T. H.; but the learned judge thought that “ knowing ” did refer to 
the prisoner, as all that, was alleged to be done was alleged to be done 
by him. Tliirdly, that the indictment did not state any former con¬ 
viction, because neither the plea nor the verdict of the jury were 
re<*ited ; but tlie learned judge thought, that the allegation that he 
bad been in duo course of law tried and convicted, together with a 
statement of the judgment, was suflioient. Pourthly, that the 
recital of tho former record showed tho conviction of the prisoner, 
and T. P., whereas tho record produced showed that the prisoner 
alone had been convicted, and T. P. acquitted, and therefore there 
w'as a variance. The learned judge entertaining some doubt on this 
point, reserved not only it, but the whole case, for tho opinion of the 
Judges. They all thought the conviction good, except Lord Denman, 
C. J., who thought that specifying the name to whom the coin was 
uttered inkoduced an ambiguity. Ecf/, v. 1 Jtuss. In/ Gmi. 
83; S, a 2 Moo, 0, C, M, 210. 

Proof of huying or selling counterfeit coin for less value, tium its 
(le.nonnnahon—importing counterfeit com.] lly the 2 Wm. 4, c. 04, 
s. 6, “if any person shall buy, pell, receive, pay, or put off or offer 
to buv, sell, receive, pay, or put off anjgffalse or counterfeit coin 
resembling, or apparently intended to resemble or pass for any of 
the king’s current gold or silver coim, at or for a lower rate or value 
than the same by its denomination imports or was coined or counter¬ 
feited for; or if any person shall import into the United Kingdom 
from beyond the seas any false or counterfeit coin, resembling, or 
axiparentlv intended to resemble or i>ass for any of the king’s current 
gold or silver coin, knowing the same to be false or counterfeit j every 
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such offender shall be guilty of felony, and, being convicted thereof, 
shall be liable, at the discretion of the court, to bo transported beyond 
the seas for life, or for any term not less than seven years, or to bo 
. imprisoned for any term not exceeding four years.” 

The words of this clause are intended to include all the acts of 
persons who deal in false coin. Under the former statute (8 & 9 
Wra. 8, c. 26, s. 6), it was held, that a mere to put off false 
'money was not indiotable; JVooldridge's case, 1 Leach, 307 ; 1 Last, 
P. C. 179; but such an offence is provided for by the new act. 

The prosecutor must prove that the money put oil', &c. was coun¬ 
terfeit, and must show that it was put off, &c. as stated in the indict¬ 
ment. The averment, with regajrd to the mode of putting off, &e. 
is considered as the allegation of a contract, and must be proved as 
laid. . Therefore, tho name.s of the persons to whom the putting off', &c. 
took place, must be proved; and if it was to persons unknown, the 
same rule apjdics as in tho case of stealing the goods of a person 
unknown. 1 Last, P. (I 180. Ho tho price alleged to be given for 
the false coin must be proved. Whore the indictment stated, that 
five counterfeit shiEings were put off’ at two shElings, and the proof 
was that they were put off' at half-a-crown, it was held a variance, 
and the prisoner was acquitted. Jogco's ease, 8 (\ 411 (/<); 

('an'. Sajg). 184, 1st ed. But where the prisoner was charged with 
putting off' a counterfeit sovereign and three counterfeit shElings for 
the sum of live shiEings, and the evidence was, that the prisoner 
said the purchaser shoidd have a sovereign at four shiEings, and three 
shillings at one shiEing, and the piiroliaser paid in two good half- 
crowns, it was hold ail one transacllon, and no vaiianec. Hodge's 
case, 3 C. ».S'- P. -JIO. 

Proof of haring imsession of einmierfeit coin,'] J>y the 2 Wm. 4, 
c. 34, s. 8', “ if any person shaE have in his custody or possession 
three or more pieces of false or counterfeit Coin, resembling or appar¬ 
ently intended to resemble or pass for any of the king’s current gold 
or silver coin, knowing the same to be false or counterfeit, and with 
intent to utter or put off the same, every such offender shall, in 
England and Ireland, be guEty of a misdomeanor, and in Scotland 
of a crime and off'enoe, and being convicted thereof, shall be Eable, 
at the discretion of tho court, to be imprisoned for any term not 
exceeding three years; and if any person so convicted shaE after¬ 
wards commit the like misdemeanor or crime and offence, such person 
shaU be deemed guilty of felony, and being convicted thereof, shaE be 
liable, at tho discretion of the court, to be transported beyond the 
seas for life or for any term not less than seven years, or to ho 
imprisoned for any term not exceeding four years.” 

The prosecutor must prove, 1, the possession of .the false coin; 2, 
the giulty knowledge; and, 8, tho intent to utter or put oft' tho 
same. ^ 

The nature of the possession required to constitute the offence is 
explained by the interpretatidn danse (s. 21) of the 2 Wm. 4, c. 84, 
post. 

The prisoner was indioted under the above clause (s. 8) for having 
in his possession*three or more pieces of coimterfeit coin. The pri¬ 
soner was taken in company with a man named Large. On tlioir 
being searched, only two bad shiEings were found on the former, but 
upon Largo were found sixteen bad shElings. The jury found, that 
tho prisoner knew that Large had the sixteen bad shillings in his 
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possession j that ho knew that all tho shillings found on Large and 
liimself were counterfeit, and that both parties had the common pur¬ 
pose of uttering them. Alderaon, 31., thereupon directed the jury, 
that the possession of Ijargo was the possession of the prisoner; and 
if so, that the latter had three or more counterfeit pieces in his 
possession, although only two were found imon him. The prisoner 
being oonviotod, the learned judge reserved the point for the con¬ 
sideration of the judges, thinking that a difficulty arose out of the 
interpretation clause (s. 21, which seemed to confine the pos¬ 
session to the personal custody or possession of the party accused. 
On the case being argued before the judges, they were divided in 
opinion ; but a majority held, that tlio possession of Large was the 
possession of the prisoner, and thattlie latter was properly oonviotod. 
liogvrs's vane, 2 M. C. C. 85 ; 2 Lcfrhi, C. C. 119, 297. 


So where one of two persons in company utters counterfeit coin, 
and otlier counterfeit coin is found on IIk' other person, they are 
jointly guilty of the aggravated offence, if acting in conoort, and 
both KnoAving of-the possession. Jt, (lernnh and liroini, 2 Mun. 


i{- R. 219. Sec also R, v. UlUktnin^ Can' i-S* M. 269. 


The guilty knoAvlcdgc will he proved in the same manner as under 
an indictment for uttering false coin, aide, p. 376. 

The intent to utter must be proved from circumstances; amongst, 
the most cogent of which will be, the fact that upon other occasions 
the prisoner had uttered false coin. 

Where the prisoner is indicted as for a felony, for having in his 
custody or possession tliree or more pieces of counterfeit coin, afti'r 
a previous conviction for the misdemeanor, in addition to the above 
proofs, evidence must be given of the previous conviction, and of the 
identity of tlie parties, according to the 9th section of the statute, 
ante, p. 377. 


Vi’oof of roanfeyfeitim/, the copper vuin,'\ l$y the 12thsection 
of the 2 Wm. 4, c. 34, the various offences relating to the copper coin 
arc consolidated into one clause, and it is enacted, that “ if any per¬ 
son shall falsely make or counterfeit any coin resembling, or appa¬ 
rently intended to resemble or pass for any of the king’s current 
copper coin, or if any person shall knowingly, and without lawful 
authority (the proof of which authority shall lie on the party 
accused), make or mend, or begin or proceed to make or mend, or buy 
or sell, or shall knowingly, and without lawful excuse (the proof of 
which excuse shall lie on the party accused), have in his custody or 
possession any instrument, tool, or engine adapted and intended for 
the counterfeiting any of the king’s current copper coin; or if anv 
person shall buy, sell, receive, pay, or put off, or offer to buy, self, 
receive, pay, or put off any false or counterfeit coin resembling, or 
apparently intended to resemble or pass for any of the king’s current 
copper coin, at or for a lower rate or value than the same hy its de¬ 
nomination imports or was coined or counterfeited for; every such 
offender shall, in J^ugland and Ireland, bo guilty of felony, and in 
Scotland of a high crime and offence, and being convicted thereof, 
shall be liable, at the discretion oi tho court, to bo transported 
beyond the seas for any term not exceeding sefbn years, or to be 
imprisoned for any term not exceeding two years; and if any person 
shall tender, utter, or put off' any false or counterfeit coin resembling, 
or apparently intended to resemble or pass for any of the king’s 
0«l3Tont copper coin, knowing tho same to be false or counterfeit, or 
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shall have iu his custody or possession throe or more pieces of &,lso or 
counterfeit coin resembling, or apparently intended to resemble or 
pass for, any of the king’s current copper coin, knowing the same to 
bo false or counterfeit, and with intent to utter or put off the same, 
uveiy such offender shall, in England and Ireland, bo guilty of u 
misdemeanor, and in Scotland of a crime and offence, and being con¬ 
victed thereof, shall be liable to be imprisoned for any term not 
exceeding one year,” 

The evidence upon indictments tor offences in counterfeiting or 
uttering the copper coin, is in general the same as upon indictments 
for similar olibnees against tho gold or silver coin. It must appear, 
however, where the charge is for counterfeiting the copper coin, that 
it was in a fit atato to be uttered, the third section of the 2 Wm. 4, 
c. 3-1, as to the coining not being complete, not applying to the copper 
coin. 

• 

ri'ovf of coantevfoiling foreign coin.'] There is no statutory pro¬ 
vision against tlio counterfeiting of foreign coin current in this 
country by proclamation, tlie statute 4 Hen. 7, c. 18, being re¬ 
pealed by the 2 Wm. 4, c. 34. 'J’he counterfeiting of foreign coin 
not so current is provided for by tlie second section of the stat. 37 
Geo. 3, c. 121), (an act that does not extend to Ireland), which 
reciting, that tho practice of counterfeiting foreign gold and silver 
coin, and the bringing into this realm, and uttering within the same, 
false and counterfeit foreign gold and silver coin, and ptu'ticularly 
pieces of gold coin commonly called Louis (Purs, and pieces of silver coin 
commonly called tlolltirs, has of late greatly increased ; and it is ex¬ 
pedient that provision be made more eJlectually to prevent the same, 
enacts, that if any person or persons shall, from and after tho passing 
of this act, make, coin, or counterfeit any kind of coin, not the pro- 
pi;r coin of this realm, nor permitted to be current ■witbiu the same, 
but resembling, or made with intent to resemble or look like any gold 
or silver coin of any foreign prince, state, or country, or to jiass as 
such foreign coin, such person or jiersons offending tlierein shall be 
deemed and adjudged to be guilty of feloily, and may be transported 
for any term of years not exceeding seven years. 

Upon an indictment under the statute, it must be proved that tho 
coin was counterfeit, in the same manner as in cases of counterfeiting 
the coin of the realm, nnte^ p. 372, except that there is no provision 
in the 37 Geo. 3, as to the coin not being perfected. Evideneo must 
be given, that the coin counterfeited is that of the foreign country 
mentioned in the indictment. I$y the words in tho statute, “not 
permitted to be current within the realm,” must be understood not 
permitted to be current by proclamation under the great seal. 1 
ii’o.s/, J\ C. 101. 

Jly section 7 of tlie above statute, a i>ower is givcu to a justice of 
the peace, to grant a warrant upon oatli, to search the dwelling- 
house, &c. of persons suspected of counterfeiting foreign coin. 

Pro(f of importing foreign counterfeit coin.] By the third section 
of the 37 Geo. 3, c. 126, it is enacted, that “ if any person or persons 
shall, from and after the passing of this act, bnng into this realm 
any such false or counterfeit coin as aforesaid, resembling, or made 
with intent to resemble or look like any gold or silver coin of any 
foreign prince, state, or country, or to pass as such foreign coin, 
knowing the same to be false or counterfeit, to the intent to utter the 
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same within this realm, or within any dominions of the same, all and 
every such person or persons shall be deemed and adjudged to bo 
gtiilty of felony, and may be transported for any term of years, not 
exceeding seven years.” 

The collecting of the counterfeit monies of foreign countries fj'omthc 
vendors of it in this country, is not a bringitig of it into the realm, 
within the above section. 1 Eaal, P. C. 177. 

To support* the indictment there must be proved, the fact of the 
coin being counterfeit, the bringing it into tho realm, the guilty 
knowledge of the prisoner, and his intent to utter it within the reabii 
or the dominions of the same. 

Proof of ntteriiig foreign roniiterfeit co/«. j By the fourUr section of 
the 37 Geo. 3, c. lliO, it is enacted, that “ if any person or persons 
shall, from and after the passing of this act, utter or tender in paymeut 
or give in exchange, or pay or put olF to any person or persons, 
such false or counterfeit coin as aforesaid, rescmhling, or made witli 
intent to resemble or look like, any gold or silver coin of any foreign 
prince, state, or country, or to pass as such foreign coin, knowing the 
same to be false or counterfeit, and shall bo thereof convicted, every 
person so offending shall suffer six months’ imprisonment, and Jlnil 
sureties for his or her good behaviour for six months more, to be 
computed from the end of the said first six months ; and if the same 
])erson shall afterwards be convicted a second time for the like offence 
of uttering, or tendering in pa;yTnent, or giving in exchange, or paying 
or putting off any such false or counterfeit coin as aforesaid, ImoM'ing 
the same to be false or counterfeit, such person shall, for such second 
offence, suffer two years’ imprisonment, and find sureties for his or her 
good behaviour for two years more, to be computed from tho end of 
tho said first two years; and if tlic same j)erson shall afterwards 
offend a third time, in uttering or tendering in payment, or giving 
in exchange, or paying or putting off any such false or counterfeit 
coin aforesaid, knowing tho same to be false or counterfeit, and shall 
he convicted of such third oficnce, he or she shall bo adjudged to bo 
guilty of felony, without Itenefit of clergy.” 

Tho evidence on indictment under the above statute, will be sub¬ 
stantially the same as for a similar offence against tlie ling’s cunpent 
gold or silver coin. Where a person is indicted for a second uttering) 
after a previous conviction, a certificate of such former oonvietion 
from the clerk of assize or clerk of the peace, is made evidence by ,tho 
fifth section of the 37 Geo. 3, c. 12(5. 

Proof of having 2 >o>tsefis ion of five or more jn'eees offorcigneounterfeii 
roin.'\ liy the sixth section of the 37 Oeo. 3, c. 120, it is enacted, 
“that if any person or persons shall have in his, her, or their custody, 
without lawful excuse, any greater number of pieces than five pieces 
of false or counterfeit coin, of any kind or kinds, resembling, or made 
with intent to resemble or look like any gold or silver coin or coins of 
any foreign prince, state, or country, or to pass as such foreim coin, 
every such person,* being thereof conyieted, ujpon the oath of one or 
more credible witness or witnesses, beibre one of his Majesty’s justices 
of the peace, shall forfeit and lose all such false and counterfeit coin, 
which sb^ be cut in pieces and destroyed by order of such justice, 
and sball, for every such offence, forfeit and pay any sum of money not 
exceeding five pounds, nor less than forty shiliin^s, for every such piece 
Qfor counterfeit coin which shall he found in the custody of such 
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person; one moiety to the informer or informers, and the other moiety 
to the poor of tho parish where such offence shall be committed; and 
in ease any such penalty shall not be forthwith paid, it shall be lawful 
for such justice to commit the person who shall be adjudged to pay 
the same, to the common gaol, or house of correction, there to be kept 
to hard labour, for the space of three calendar months, or until such 
penalty shall bo paid.” 

Proof of offences with regard to cotning-toola.'] By the 2 Wm. 4, 
c. 34, 8. 10, “ if any person shall knowingly, and without lawful 
authority (the proof of which authority shall lie on the party acousedl, 
make or mend, or begin, or proceed to make or mend, or buy or sell, 
or shall knowingly, and without* lawful excuse (the proof of which 
excuse shall lie on the party accused), have in his custody or posses¬ 
sion any puncheon, counter-puncheon, matrix, stamp, die, pattern or 
mould, in or upon which there shall be made or impressed, or which 
will make or impress, or which shall be intended to make or impress 
the figure, stamp, or apparent resemblance of boHi or either of the 
sides of any of the king’s current gold or silver coin, or any part or 
parts of both or either of such sides; or if any person shall, without 
laniul authority (tho proof whereof shall lie on the party accused), 
make or mend, or begin to proceed to make or mend, or buy or sell, 
or shall without lawful excuse (the proof whereof shall ho on tho 
party accused), have in his custody or possession any edger, edging- 
tool, collar, insti’ument, or engine adapted and intended for the mark¬ 
ing of coin round the edges, wth letters, grainings, or other marks or 
figures apparently i-esembling those on the edges of any of the king’s 
current gold or silver coin, such person knowing tho same to bo so 
adapted and intended os aforesaid; or if any person shall, without 
lawful autluuity, to bo proved as aforesaid, make or mend, or begin 
or proceed to make or mend, or buy or sell, or shall, without lawful 
excuse, to be proved as aforesaid, have in his custody or possession, 
any press for coinage, or any cutting engine for cutting by force of a 
screw, or of any other contrivance, round bl^csout of gold, silver, or 
other metal, such person knowing such pre^flb be a press for coinage, 
or knowing such engine to have been us^. or to be intended to bo 
used for, or in order to the counterfeiting of any of the King’s current 
Of; ^ver coin; every such offender shall, in England and Ireland, 
M of felony, and in Scotland, of a high crime and offence, and, 
being convicted thereof, shall bo liable, at tho disorotion of the court, 
to be transported beyond tlic seas for life, or for any term not less 
than seven years, or to be imprisoned for any term not exceeding four 
years.” 

The prosecutor must prove, first, the commission of the act as 
stated in the indictment, viz., the making or mending, or beginning to 
make or mend, or the buying or selling, or the knowingly and with¬ 
out excuse having in ou8to% or possession, tho particular coining- 
tool specified. 

The prisoner employed a die-sinker to make for a pretended 
innocent purpose, a die calculated to make shillings; tho die-sinker 
suspecting fraud, informs the commissioners of tho Mint, and under 
their directions made the die for the purpose of detecting the prisoner. 
On a case reserved, it was held, that tlio die-si^er was an innocent 
agent, and that the prisoner was rightly convicted as a principal, 
under the 2 Wm. 4, c. 34, s. 10. Bannen^s case^ 2 Moody^ C, C, JR. 
309-; S. C. 1 C. lV K. 295, The particular tool specified must then 
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bo proved. With regard to all the tools mcntionod in the now 
statute, it should be observed that they are described to be suoh as 
will impress ** any part or parts of both or either of the sides ” of 
^y of the king’s current gpld or silver coin; a description of tool not 
included in the former acts. The now statute, like the former, 
divides the coining instruments into those upon which there shall be 
“ made or impressed,” and those “ which will make and impress ” 
the hgure, &c. of both, or either of the sides of the lawful coin. Tho 
following case therefore is still applicable: The prisoner was indicted 
for having in his custody a motud upon which there was made and 
impressed, &c. the dguro of a shilling. Tho mould bore tho resem¬ 
blance of a shilling inverted, viz., the convex parts being concave in 
the mould; and it was objected, th|,t it should have been described 
as an instrument which woiM mahe or impress, &c., and not as ono on 
ts'hich was made, and impressed, &c.; but a great majority of tho 

a es were of opinion, that the evidence maintained the indictment, 
use the stamp of the current coin was impressed upon the mould. 
They agreed, however, that it would have been more accurate, had 
the instrument been described as one “ which would make or 
impress.” Leonard^s case, 1 Leach, 92 ; 1 JEast, 1*. C. 170. 

To convict a imsoncr upon an indictment under the 2 Wm. -4, c.34, 
8. 10, charging iiim with having in his possession “ one mould upon 
which was impressed the figure and apparent resemblance” of tlio 
obverse side of a shilling; Patteson, .1,, held, that the jur)’^ must he 
satisfied that, at the time tho prisoner had it in his possession, the 
toJmfe of tlie obverse side of the shilling was impressed on tho mould. 
Foster's case, 7 C. <§■ P, 494. Buf on a second indictment against the 
same prisoner, under tlie above section, for making a mould “ intendod 
to make and impress tho figure, and apparent resemblance” of the 
obverse side of a shilling, the same learned judge ruled, that it was 
suflicient to prove that tho prisoner made tho mould, and a part of tlie 
impression, though ho had not completed tho entire impression. Id. 
495. An indictment alleging that the xirisoner had in his wssession a 
mould, “ upon which said mould was made and impressed the figure 
and apparent rcsemblaxj||||’ of tlic obverse side of a sixpence, was held 
bad, on demurrer; as not sulUciently showing that the impressimi 
was on the mould at the time it was iu tlie piisonmr’s 
Afresh indictment with the words “then and thei^’* 
words “ made and impressed,” was held good. IticJiniondl-s 
<5* AT. 240. ' 

Upon the repealed statute of 8 9 Wm. 3, e. 2(5, it was held) that 

it was not confined to such instruments as used by the hand, uncon¬ 
nected with any other power, will produce the eflect. A coUar mark¬ 
ing the edge, by having the coin forced through it by machineiy, is 
an instrument within the act; though this mode of marking tho 
edges is of modern invention. Moore'jt ease, 1 Moody, V, C. 122. 

The vrords “ iigorc, stamp, or apparent resemblance,” do not mean 
an exact resemblance; but if the instrument will impress a resem¬ 
blance in point of fact such as wDl impose upon the world, it is 
suifioient, Itidgdey's case, 1 Mast,^J}. C. 171; I Leach, 189. Seo 
Itichnond's ease, as to how the indictment should be framed, where a 
coining mould is made and impressed to resemble the obverse of a 
coin w^ch is partly deface^ by wear. 1 C. 41* K. 240. 

With regard to the guilW knowledge of the prisoner there is a dis¬ 
tinction to be observed, vrilm respect to tho different ofibnees mentioned 
, iu sec. 10. AVhorethe indidanent is for tlie making or mending, &c. of 
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the coining-tools first described, it is not necessary to prove that the 
prisoner knew the puncheon, &e. to be used, or intended to be used 
in the making of counterfeit coin ; the fact of the instrument bearing 
the resemblance of the current coin, being necessarily evidence of such 
knowledge. Bat it is otherwise upon a charge of making, &c., any 
cdger or edging-tool, in which case it must be proved that the prisoner 
committed the act, knowing that the instrument was adapted and 
intended for the marking of coin round the edges. The reason is. that 
the latter instruments are used in certain trades; and so witli regard 
t(» making any press for coinage, &c., it must be shown that the 
prisoner knew it to be a press for coinage. 

Conveying coining~tools, out of the mint.'\ By 2 Wm. 4, c. 34, 
8. 11, ‘‘if any person shall without lawful authority, the proof 
whereof shall lie upon the party accused, knowingly convey out of 
any of his Majesty's mints any puncheon, counter-puncheon, matrix, 
stamp, die, paltorn, mould, edger, edging-tool, collar, instrument, 
liress or engine used or employed in or about the coining of coin, 
or any useful part of any of the several matters aforesaid, or any coin, 
bullion, metal, or mixture of metals, every such offender shall in 
England and 1 reland be guilty of felony, and in Scotland, of a high 
crime and olFonce, and bt'ing convicted thereof shall be liable, at the 
discretion of the court, to be transported beyond the seas for life, or 
for any term not less than siwen years, or to be imprisoned for i^y 
term not exceeding four years." 

Defmimj coin.'\ By 10 & 17 Viet. c. 102, s. 1, ‘‘if any person 
shall deface any of the {pieou’s current gold, silver, or copper coin by 
stamping thereon any names or words, wliether such coin shall or 
shall not be thereby dirainislied or lijihtencd, or shall use any 
machine or instrument for the purpose of bending the same, every 
such otfeuder shall in England aiid Ireland be guilty of a misde¬ 
meanor, and in Scotland, of a crime or offence, and being convicted 
thereof, shall be liable to tine or imprisonment, or fine ana imprison- 
meitt, atfc the; discretion of the court.” ^ 

. f'etpueji By the 2 Wm. 4, c. 34, s. 15, “ where two or moreper- 
eufis, a&ti% ha. concert in different counties or jurisdictions, shall 
ooihMlt'‘|liny offenoe against this act, all or any of the said offenders 
may be-dealt witli, indicted, tried, and punished, and their ofience 
laia and charged to have been committed in any one of the said 
counties or jurisdictions, in the same manner as if the offence had been 
actually and wholly committed within such one county or jurisdiction: 
provided always, that previous crimes and oflenoes against this act 
committed in Scotland, shall be proceeded against and tried in Scot¬ 
land in such manner and form as ciimcs and ofienoes gener^^y have 
been heretofore had in that country.” 

Interpretation dause."] By s. 21, it is dedared and enacted, that 
“ where the king’s current gold or silver coin, or the. king’s current 
copper coin, shaU be mentioned in. any part of this act, the same shall 
be deemed to include and denote any gold or ^ver coin, or any cop¬ 
per coin respectively coined in any of his Majesty’s mints, and law¬ 
fully current in any part of his Majesty’s dominions, whether within 
the united kingdom or otherwise; and that any of the king’s current 
coin wMoh shall have been gilt, silvered, washed, coloured, or cased 
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over, or in, any manner altered, so as to resemble, or be apparently 
intended to resemble or pass for any of the king’s ourrent coin of a 
higher denomination, shall be deemed and taken to be counterfeit 
com within the intent and meaning of those parts of this act wlierein 
mention is made of false or counterfeit coin resembling, or apparently 
intended to resemble or pass for any of the king’s ourrent gold or 
silver coin; and that, where the having any matterdn the custody 
or possession of any person is in this act expressed to be an offence, 
if any person shall have any such matter in his personal custody or 
possession (see Hogcrs's case., ante, p, 380), or shall knowingly and 
wilfully have any such matter in any dwelling-house or other build¬ 
ing, lodging, apartment, field, or other place, open or inclosed, 
whether belonging to or occupied by himself or not, and whether 
such matter shall bo so had for his own use or benefit, or for that of 
another, every such person shall be deemed and taken to have such 
matter in his custody or possession within the meaning of this act.” 
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COMPOUNDING OFBENCES, &c, 

Comjwunding felonies and misdemeanors .387 

Informations on penal statutes .... 387 

Misprision of felony ......... 387 

Taking rewards for helping to stolen goods, ISrc. .... 388 


Compounding felonies and nmdemeamrs,'] Tnouem the hare taking 
again of a man’s own goods which have beem stolen (without favoxir 
shown to the thief) is no oifence, Hawk. P. C. h. 1,/. 59, s. 7; yet 
where he either takes hack the goods, or receives other amends, on 
condition of not prosecuting, this is a misdemeanor punishable by fine 
^d imprisonment. Id. s. 5. So an agreement to put an end to an 
indictment for a misdemeanor is unlawful. Collins v. Mlanteniy 
2 Wils. 341, unless it be with the consent of the court. 4 Bl. Com. 
363; lieeley ning/udd, 11 Past. 4G. Where in an indictment for 
compounding arfelony, it was averred that the defendant did desist, 
and from that time hitherto had desisted from all further ])rosecution, 
and it appeared that after the alleged compounding he prosecuted tho 
offender to conviction, IJosanquet, J., directed an-acquittal. Slotie’s 
case, 4 C. i.y -I*. 379; see 1 liuss. hy Grca. 132 («). 

Compounding informations on penal statutes.'] Compounding in¬ 
formations on penal statutes is an offence at common law. And by 
stat. 18 Eliz. c. 5, s. 4, if any informer, by colour or pretence of 
process, or without process, upon colour or pretence of any manner 
of offence against any penal law, make any composition, or take any 
money, reward, or promise of reward, withoxit the order or consent 
of the court, he shall stand two hours in the pillory, be for ever dis¬ 
abled to sue on. any popular or penal statute, and shall forfeit ten 
pounds. This statute does not extend to penalties only recoverable 
by information before justices. Crisp's ease, 1 B. .Sj* Aid. 282. Hut 
it is not necessary to bring the case within the statute, that tliere 
should he an action or other proceeding pending. Gottey's case. Buss. 
^ Ity. 84. A mere threat to prosecute for the recovery of penalties, 
not amounting to an indictable offence at common law, is yet, it 
seems, within the above statute. Boutherton's case, 6 Past, 126. A 
person may be convicted, under this statute, of taking money, though 
no offence liable to a penalty has been committed by the person from 
whom the money is taken. Best’s case, 2 Moo, C, C. 124; S. C. 9 
C. ^ P. 868. 

Misprision of felony.] Somewhat analogous to the offence of com¬ 
pounding felony, is tllat of misprision of felony. Misprision of folony 
is the concealment, or procuring the concealment of felony, whether 
such felonies be at common law or hy statute. Hawk. P. C. b. 1, 
e, 59, s. 2. Silently to observe the commission of a felony, without 
using any endeavour to apprehend the oifendor, is a misprision. 
Ibid. (w). 1 Hale, P, C, 431, 448, 533. If to the knowledge there 
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l>e added assent, the party will become on accessary. 4 Bl. Vom. 121. 
The punishment for this offence is fine and imprisonment, and plo- 
visions against the commission of it by sheriffs, coroners, and other 
officers, are contained in the 3 Edw. 1, c. 9. 

Taking rewards for helping to stolen goods—advertising rewards, 
Similar to the offence of compounding a felony, is that of taking 
a reward for the return of stolen property, and advertising a reward 
for the same purpose. I'hese offences are provided against by the 
statute 7 & 8 Geo. 4, c. 29, ss. 68, .79 (E.), and the 9 Goo. 4, e. 65, 
ss. 61, 52 (T.). By s. 58 (s. 51, 1.), “every person who shall cor¬ 
ruptly take any money or reward, directly or indirectly, under pre¬ 
tence or upon account of helping any person to any chattel, money, 
valuable security, or other property whatsoever, which shall by any 
felony or misdemeanor have been stolen, taken, obtained, or converted 
as aforesaid, shall, unless he cause the offender to be apprehended 
and brought t{4trial for the same, bo guilty of felony; and being 
convicted thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas for life, or for any term not loss than 
seven years, or to he imprisoned for any terra not exceeding four 
years; and, if a male, to be once, tAvice, or thrice publicly or pri¬ 
vately whipped, if the court shall so think fit, in addition to such 
imprisonment.” Upon an indictment under this statute, it is not 
necessary to show that the prisoner had any oounfcction with the 
commission of the previous felony; it is sufficient if the evidence 
satisfies the jury that the prisoner had some corrupt and improper 
design when he received the money, and did not Inntu fide intend to 
use such means as he coidd for the detection and punishment of the 
offender. King's cast, 1 Cox, C. V. .30. AVliero A. was charged 
under s. 58, with corruptly and feloniously receiving from B. money 
under pretence of helping 11. to recover goods before then stolen from 
B., and with not causing the thieves to be apprehended, three (ques¬ 
tions were left to the jury; 1. Did A. mean to screen the guilty 
parties, or to share the money with them ? 2. Did A. know the 
thieves, and intend to assist them in getting rid of the property by 
promising B. to buy it? 3. Did A. know the thieves, and assist B., 
as her agent, and at her request, in endeavouring to purchase the 
stolen projjcrty from them, not meaning to bring tlie thieves to jus¬ 
tice ? The jury answered the first two questions in thenegative, and 
the third in the afiirmative. It was held, that the receipt of the money 
under the above circumstances was a corrupt receiving of the money 
by A, within the statute. Bascoe's ease, 1 Den, C. 0. E. 456; 8. V. 
18 L. J. M. a 186. 

By s. 59 (s. 62, I.), any person advertising a reward for the return 
of property stolen or lost, and using any words purporting Giat no 
q[ue8tions will be asked, or that a reward will be given for property 
stolen or lost, without seizing or making any inquiry after the per¬ 
son producing such property, or promising to return to any pawn¬ 
broker or other person who may have bought or advanced money 
upon any property stolen or lost, th« money so paid or advanced, or 
any other sum of money or reward for the return of such property; 
of any person printing or publishing such advertisement; sh^l 
forfeit fifty pounds, to be recovered by action of debt. 
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Proof of nature of conspirn ft/—in general .389 

To charge party with offence ...... 390 

To pervert the eouree of justice . . . . . . 391 

Jtelatiug to the puhlie funds, ^‘c .391 

To create riot, <.V«. ........ 391 


u4gainst morality and puhlie, decency .... 392 

To marry paupers ........ 392 

Affecting trade—to defraud the public .... 392 

(if workmen to raise wages, ijfc. . 393 

To extort money from individuals ..... 395 

'To defraud indiridnals ....... 390 

To injure individuals in their trade ..... 396 

Legal associations ........ 396 

Proof of the existence of conspiracif — in general . , . 399 

Declarations of other conspirators ..... 400 

Proof tf acts, done hg other conspirators .... 401 

Proff of the means used . . .. 402 

(Uomilatice instances ....... 403 

Pronf of the object of the. conspiracy . . . . . . 403 

Particulars of the conspiracy ....... 404 

Cross-examinaliou of witnesses ....... 404 

1 enue 404 

Conspiracy to murder in Ireland . 404 


The various cases in wliicli a combination between two or more 
individuals to do certaiu acts will amount in law to a conspiracy, 
and be punishable as such, will be shortly stated; and the evidence 
to supportj^i indictment in such cases, will be then considered. 

Pitpof of the nature of conspiracy—in general.'] It has been laid 
down by a learned judge, that conspiracy is “ a crime which consists 
either in a combination and agreement by persons to do some illegal 
acts, or a combination and agreement to effect a legal purpose by 
illegal means.” Ter Adder son, li., Reg, v. Vincent, 9 C. Sc P, 91. 
And in Hex v. Seward, 1 A. ^ R. 713,* Lord Denman, C. J., said, 
“ An indictment for conspiracy ought to show either that it was for 
an unlawful purpose, or to effect a lawful jmrpose by unlawful 
means.” But upon this dictum being cited in Reg. v. Peck, 9 A. 

R. 686, his lordship said, “ 1 do not think the antithesis very cor¬ 
rect.” In Rex^. Jones, 4 R, S' Ad. 345 however, several learned 
judges gave a similar definition of the crime of conspiracy. 2 Russ, 
by Grea. 675, and («). * In O'ConnclVs case, Jl <7. Fin. 15, Tindal, 
C'. I., said, “The crime of conspiracy is complete if two, or more 
than two, should agree to do an illegal thing; that is, to effect some¬ 
thing in itself unlawful, or to effect by unlawful means something 
wWch in itself may be indifferent, or even lawful.” 
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With, regard to conspiracies in general, it is to be observed, that 
the nature of the ojffcnce re(juires that more than one person sh|||ld 
be concerned in its commission. 

A prosecution for a consiuracy cannot be maintained against the 
husband and wife only, for they are one person in law. Hawk. 1\ C, 
h. 1, c. 72, s. 8. 

But where two persons are indicted for a conspiracy, one of thorn 
may be convicted, though the other, who has pleaded and is alive, 
has not been tried, and though it is possible he may afterwards be 
aoq^uitk'd. Cooke's ease, o 7i. C. 538; 7 1). iS' Ji. 873. So where 

A. and B, having pleaded not guilty to an indictment for conspiracy, 

B. died between the venire and distrinyas, and A. was tried alone, 
and found guilty ; this was held not to t>e a mistrial. Kenrickh ease, 

5 Q. B, 49. But where A. was indicted for conspiracy with Y. and 

Vi., and the jury were of opinion that A. conspired with either Y. or 
Z., but they did not know which, and Y. and Z. were therefore 
ae([uitted; it was held, that A. was entitled to his acquittal also. 
Thonqtson^s ease, 16 Q. li. 832; (\ 20 X. J. M. C, 183. 

An agreement by several to do a certain thing may be the subject 
of an indictment for conspiracy, though the same thing done sepa¬ 
rately by the several individuals, without any agreement between 
themselves, Avould not be illegal, as in the case of journeymen con¬ 
spiring to raise their wages ; for each may insist on his own ■wages 
being raised: but if several meet for the same purpose, it is illegal, 
and the parties may bo indicted for a conspiracy. Mawheijs case, 

6 T. It. 636; case- oj'thojounieifnien tailors of Camhridye, 8 Mod. 11. 
So where several persons conspired to hiss at a theatre. Lord Mans¬ 
field held it indictable, though each might have hissed separately. 
Anon, cited in Mnwbefs case, 6 T. It. 619. If several persons concur 
in the act, it appears that they will be all guiltv of a conspiracy, not¬ 
withstanding tiiey were not jneviously acquainted with each other. 
Per Lord 3f(tns/ield, case of prisoners in K. B, Hawk. P. C. b. 1, 
c. 72, s. 2 (/<). The oftenee of conspiracy consists in the unlawful 
agreement, although nothing be done in pursuance of it; for it is the 
consphing which is the gist of the offence. Best’s ease, 2 Ld. Paym. 
1167; Sprayg's ease, 2 Burr. 993; ItispaFs ease, Burr. 1321; 2 
Buss, by Grea. 674; Gill's case, 2 B. Aid. 204; and, therefore, 
though tho object of the conspiracy be felonious, the in«ketment for 
the conspiracy still lies ;^thcr(i is no merger. Button's case, 11 Q, B. 
929; S.* C. 18 X. J. M. C, 19. Conspiring to do a lawful act, if for 
an unlawful end, is indictable. Edwards's ease, 8 Mod, 320; 2 Buss, 
by Grea. 674 (w). And so with regard to a conspiracy to effect a 
l^al purpose by unlawful means, and although the purpose be not 
effected. Journeymen tailors of Cambridge, 8 Mod. 11; Best's case, 
2 Ld, Bagm, 1167; 6 JToX 85; 2 Bussell, 553; Bccles' case. Hawk, 
P. C. h.\,c. 72, s. 8 (n). 

Proof of nature of compiraey—to charge party with offence.'\ Jk. 
conspiracy to charge an mnoeent person with an offence, whether 
temporal or spirituiil, is an indict^le offence. case, 2 Lord 

Baym, 1167; 1 Salk. 174; 2 Buss, by Grea..G15. And it is no jus¬ 
tification of such a conspiracy that the indictment was defective, or 
that the court had no jurisdiction, or that the parties only intended 
to give their testimony in a due course of law; for the criminal intention 
was the same. Hawk, P. C.h.l, c. 72, ss. 3,4. Where the charge 
,'waB for oonspiring^afee/y to indict a person for the purpose of extorting 
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money, and the jury found the defendants guilty of conspiring to 
preffc* an indictment for the purpose of extorting money (without 
saying/«/se/y), it was held sufficient, it being a misdemeanor, whether 
the charge was true or not. Hollinghcin/s case, 4 li. ^ (J. 329. 
Although several persons may not combine together to prosecute an 
innocent person, yet they may meet together and consult to prosecute 
a guilty person, or one against whom there is probable ground of 
suspicion. Hawk. P. C.h.l, c. 72, s. 7; 2 Buss, hy Grca, G77. 
Ana no one is liable to any prosecution in respect to any verdict given 
by him in a criminal matter, either upon a grand or petit jury, llawk. 
A a b, 1, f. 72, 5. 

Proof of nature of eonspirney—to perreri the course of justice.'] 
Any combination to obstruct, pervert, or defeat the course of public 
justice, is punishable as a conspiracy. Thus, a conspiracy to dis¬ 
suade witnesses from giving evidence is punishable. Haxek. P. C. 
h. 1, e. 21, s. 15; see linshcll v. Barrett, Ry, M, JV. P. C, 434; 
or to tamper mth jurors; 1 Saund. 300; Jolljfe's case, 4 T. R. 285; 
or to violate the provisions of a statute, and in this case an indict¬ 
ment will lie after the repetd of such statute for an ofienco committed 
before the repeal. Thomptsoifs vase, 16 Q. B. 832; S. V. 20 Z. J. 
M. C. 183. So wliero several persons conspire to procure others to 
rob one of them, in order, by convicting the robber, to obtain the 
rewai-ds then given by statute in such case, and the ;party who 
accordingly committed the robbery was afterwards convicted, and 
actually executed, those i>crsoiis were indicted for the conspiracy 
and convicted. MavdanieCs case, 1 Leach, 45; P'ost, 130. So a 
conspiracy, by justices of the peace, to j)crvert the course of justice 
by producing a false certificate of a high road being in repair is 
punishable. Maher/s case, G T. R. 619, A conspiracy to prevent 
a prosc'cution for felony, is as much an oftenoe as a conspiracy to 
institute a false prosecution. Per Lord Eldon, Claridye v. Jloarc, 
id T'es, 65. 

Proof of nature of conspiracies—conspiracies relating to the public 
funds, (S'c.l The conspiring hy false rumours to raise the price of the 
public funds on a particular day, with intent to injure purchasers, 
has been held to be an indictable offence, and also that the indict¬ 
ment is good, without specifying the particular persons Ajho pur¬ 
chased, or the i)ersons intended to be injured. It was also held, that 
the public government funds of this kingdom might mean either 
British or Irish funds. Be Berenger's case, 3 Jf. S. 67. Bayley, J., 
said, that to constitute this an ottbnee, it was not necessary that it 
should be prejudioial to the public in its aggregate capacity, or to dl 
the king’s subjects; hut that it was sufficient if it were prejudicial 
to a class of the subjects. Id. 75. fcleo Crowthcr v. Jlopwood, 3 
Stark. N. P. C. 21; 2 Bod. Ad. Rep. 174. So a conspiracy to 
impoverish the farmers of the excise was held indictable; for it 
tended to prejudtop the revenue of the crown. Starling's ease, 1 Sid. 
174; 2 Russ, h^rea. 680. So a conspiracy to obtain money, by 
procuring from the lords of the treasury the appointment of a person 
to an office in the customs, was ruled by Lord EUenborough to he a 
misdemeanor. PoUman's case, 4 Campb, 229. 

Proof of nature of conspiracy—to create a riot—cause mutiny, (§-c.] 
A conspiracy to commit a riot is indictable, 2 Russ, by Grea, 681; 
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2 Chitty, C. L. 506. So if a body of persons go to a theatr© with 
the settled intention of hissing an actor or damning a piece, si*eh a 
deliberate and preconcerted scheme "would amount to a conspiracy. 
Per Lord Hlenhorough, Clifford v. Jtraudon, 2 Camp. 369 ; 6 T. ti. 
628. A combination amongst officers of the East India Clompany 
to resign their commissions, with a view to force the company to 
make them an additional allowance, is indictable, as tending to 
excite insurrection, and a resignation made under such circumstances 
is not a determination of the service. Vertue v. Lord Clin-, 4 Burr. 
2472. 

Proof of nature of conspiracy—ayainst morality and ptihlic 
decency.'] A combination to do any act contrary to morality or 
public decency is a punishable misdemeanor, as a conspiracy to 
seduce a young woman. Lord Grey's case, 3 AY. Tr. 519; 1 JHusf, 
P. C. 460 ; or to procure an infant female to have illicit carnal con¬ 
nection with a man. Mcars's case, 2 Den. C. C. Jt. 79; S. C. 20 
L. J. M. C. 59. So a conspiracy to take away a young woman, an 
heii'ess, from the custody of her friends, for the purpose of marrying 
her to one of the conspirators. WaluJlehVs case [Murray's ed,), 2 
Deac. Ahr. C. L, 4. A conspiracy to prevent the burial of a (sorpse, 
though for the purposes of dissection, has been held to bo an indictable 
offence. Young's case, cited, 2 T. It. 734 ; 2 Chit. C. L. 36. VUh 
post, tit. Dead Bodies. 

Proof of nature of conspiracy—to marry paupers.] The con¬ 
spiracy by sinister means to marrv a ])aujK'r of one parish to a settled 
inhabitant of another, is an indictable offence. Tarrant's case, 4 
Burr. 2106; Jlerhcrt's case, 1 Past, P. V 461 ; Compton's case, 
Cold. 246. Where the marriage is by consent of the parties, although 
money has been given to one of them by the overseer to procure it, it 
is not an indictable oflence. In such a Cixse, Jhilicr, .1., directed an 
acquittal, bolding it necessary, in support of such an indictment, to 
show that the defendant had made use of some violence, threat, or 
contrivance, or used some sinister means to procure the marriage, 
■^vithout the voluntary consent <»r inclination of the parties them¬ 
selves ; that the act o}‘ marriage being in itself lawful, a conspiracy 
to procure it could only amount to a crime by the practice oi some 
undue means; and this, lie said, had been several times ruled by 
different judges. Pmcler's case, 1 Past, P. C. 461 ; and the same 
has been determined in a recent case. Seward's case, 1 Ad. PU. 
706; 3 Nev. <$' M. 557. Where it is stated to have been by threats 
and menaces, it is not necessary to aver that the marriage was bad 
against the consent of the parties, though that fact must be proved. 
Parkhome's case, 1 Past, P. C. 462. A consi)iracy to exonerate a 
parish from the prospective burthen of maintaining a pauper not at 
the time actually chargeable, and to tlirow the buruien upon anolber 
parish, by means not in themselves unlawful, is not an indictable 
offence. JSeward’s case, sv 2 >ra. 

By the 7 and 8 Tic. e. 101, s. <8 (E.), “ if anytjfficer of a union, 
parish, or place, endeavour to induce any prson to contract a marriage 
by threat or promise respecting any application to bo made, or any 
order to be enforced witn respect to the maintenance of any bastard 
child, such officer shall be guilty of a misdemeanor.” 

Proof of nature of censpiracy—affecting trade—to defraud the 
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public, ^c.] A conspiracy to impoverish A. B., a tailor, and to 
prevent him by indirect moans from carrying on his trade, has been 
hold to be indictable. Jiecfas'a case, 1 J^ach, 274; 3 Ihnujl. 337. 
This offence was considered by I^ord Elienborough to be a conspiracy 
in restraint of trade, and so far a conspiracy to do an unlawful act 
alfeeling the public. Turner^ case, 13 ilast, 228 ; 2 Itvss. hy (irea. 
()87 (n). Tliough persons in possession of articles of trade, may sell 
them at such j)rices as they individually may please, yet if they con¬ 
federate and agree not to sell them under certain prices, it is 
a conspiracy. Per Lord Mansfield, Hcvles's case., 1 Leach, 273. 
AVherc in an action for libel, it appeared that ccirtain brokers were 
in the habit of agreeing together to attend sales by auction, and that 
oiK' of them only should bid for any particular article, and that after 
the sale there should be a niecdiiig, consisting of themselves only, at 
another phioo, to put up to sale among themselves, at a fair price, the 
goods that each had bought at the auction, and that the didercnce, 
between the i)rice at which the goods were bought at tho auction and 
the fair price at this jjrivate re-sale, .should bo shared amongst them, 
Gurnej', Ih, said, “ Owners of goods have a right to expect at an 
auction that there W'ill be an open competition from the public; and 
if a lot of men go to an auction, upon an agreement amongst them¬ 
selves of the kind that has been described, they are guilty of an 
indictable oifcnce, and may be tried for a conspiracy.” I,eri v. Levi, 
6 C. ^ P. 240. See also Kvnrick's case post, 402. S. sold B. a 
mare for 39/., and while the price was unpaid B. and C. conspired 
by false and fraudulent representations made to S. that the mare was 
unsound, and that B. had sold her for 27/., to induce S. to accejit 
27/., instead of the agreed on price of 39/.; it was held, thali the 
])roof of these facts warranted a eonviction for a conspiracy. 
Cart isle:'s ease,\ Dears. C. C. R.'mS. C. 23, X. J. M. C. 109. 

A conspiracy to raise money by means of a bill importing to be a 
country bank bill, where there is no such bank, and none of the 
parties’are of ability to pay the bill, is indictable. Anon. Pack. 1782 ; 
Itoiley's MiiS, ; vide 2 >ost, 395. 

Proof of nature, of conspiracies—of workmen to raise wages, ^c."} 
Tliough every man may work at what price he pleases, yet a combi¬ 
nation not to work under certain prices is an indictable! o'tfence. Per 
Lord Mansfield, Eccles's^ case, 1 Leach, 276. So a combination by 
workmen, to prevent the workmen employed by certain persons from 
continuing to w’ork in tlieir employ, ancf to compel the masters to 
discharge those workmen, is a conspiracy, and punishable as such. 
ligerdikc's case, 1 Moody ^ Rob. 179. So a conspiracy by workmen 
to prevent their masters from taking any apprentices; and it is no 
variance upon such an indictment, if it appears that the conspiracy 
was to prevent the masters from taking more than a certain number 
they then had. Fergusofs case, 2 Stark. N. P. C. 489. If the 
masters of workmen combine together to lower tho rate of wages, 
they also are liable to be pmiished for a conspiracy. See limn- 
ond^s case, 2 N. P. C. 720. 

The law ns it at present stands upon this point was laid down hy 
Chief Justice Tindal, in his charge to the grand jury at the Stafibrd 
Special Commission, in October, 1843. Hie lordship there said, “ The 
first observation that arises is, that if the workmen of the several 
collieries and manufactories, who complained that the wages which they 
received were inadequate to the value of their services, had assembled 



394 Conspiracy, 

themselves peaceably together, for the purpose of consulting upon, 
and determining the rate of wages or prices which the persons present 
at the meeting should recjuire for their work, and had entered into 
an agreen cut amongst themselves for the purpose of fixing such rate, 
they would have done no more than the law allowed. A combination 
for thot pxirposo and to that extent (if, indeed, it is to be called by 
that name) is no more than is recognised by the 6 Geo. 4, c. 125) (see 
y> 08 t, p. 39u), by which statute also exactly the same right of com¬ 
bination, to'lhe* same extent, and no further, is given to the masters, 
when met together, if they are of opinion the rate of wages is too 
higli. In the case supposed, that is, a dispute between the masters 
and the workmen, as to the proper amount of wages to be given, it 
was j)robably tliougbt by the legislature, that if tl>e workmen on the 
one part refused to work, or the masters on the other refused to employ, 
as such a state of things could not continue long, it raiglit fairly be 
expected that the party must ultimately give way, whose pretensions 
were not founded in reason and justice ; the masters if they ofiert-d 
too little, the workmen if they demanded too much. Carr, if 31, 6G2, 
6C3 («). 

Formerly various statutes existed for repressing the practice of 
combination amongst workmen ; but these W'ere repealed by the 
5 Geo. 4, c. 5)5, and other provisions substituted. The latter statute, 
however, being found ineflectual for the purpose intended, it was 
repealed by the (i Geo. 4, c. 129 (U. K.), s. 1, which contains the 
repeal of the former statutes, and enacts the following provisions 
with regard to the combination of workmen : 

l>y sec. 3, “if any person shall, by violence to the person or pro¬ 
perty, or by tlireats or intimidation, or by molesting, or in any way 
obstnicting another, force, or endeavour to force any journeyman, 
mamifacturer, workman, or other pdlrsons hired or employed in any 
manufacture, trade, or business, to depart from his hiring, employment, 
or work, or to return his work before the same shall be finished; or 
prevent or endeavour to prevent, any journeyman, manufacturer, 
workman, or other person not being hired or employed, from hiring 
himself to, or from accepting work or employment from any jjerson or 
persons; or if any person shall use or employ violence to the person 
or property of amdher, or threats, or intimidation, or shall molest or in 
any way obstruct another, for the purpose of forcing or inducing such 
person to belong to any club or association, or to contribute to any 
common fund, or to jiay any fine or penalty, or on account of his not 
belonging to any particular club or association, or not having contri¬ 
buted, or having refused to contribute to any common fund, or to pay 
any fine or penalty, or on account of bis not having complied, or of 
his refusing to comply, with any rules, orders, resolutions, or regula¬ 
tions, made to obtain an advance or to reduce the rate of wages, or to 
lessen or alter the hours of working, or to decrease or alter the 
quantity of Work, or to regulate the mode of carrying on any manu¬ 
facture, trade, oy business, or the management thereof; or if any 
person shall, by violence to the petson or property of another, or by 
threats or intimidation, or by molesting, or in any way obstructing 
another, force, or endeavour to force any manufacturer or person 
canyhig on any trade or business, to make any alteration in his mode 
of'i^l^ulaling, managing, cenducting, or carrying on such manufac¬ 
ture, trade, or business; or to limit the number of his apprentices, or 
' the number or description of his journeymen, workmen, or servants; 
every person so offending, or aiding, abetting, or assisting, therein, 
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bein^ convicted thereof in manner hereinafter mentioned shall be 
imprisoned only, or shall and may be imprisoned and kept to hard 
labour, for any time not exceeding three calendar months.’’ 

The fourth section enacts, “ that this act shall not extend to subject 
any persons to punishment, who shall meet together for the solo pur¬ 
pose of consulting upon and determining the rate of wages or prices, 
which the persons present at such meeting, or any of them, shall re¬ 
quire or demand for his or their work, or the hours or time for which 
he or they shaU work in any manufacture, trade, or business, or who 
shall enter into any agreement, verbal or written, among themselves, 
for the purpose of fixing the rate of wages or prices wliich the parties 
entering into such agreement, or any of them, shall require or demand 
for liis or their work, or the hours of time for which he or they will 
work, in any manufacture, trade, or business ; and that persons so 
meeting for the purposes aforesaid, or entering into such agreement 
as aforesaid, shall not be liable to any prosecution,” &e. 

The fifth section provides and enacts, “ that this act shall not extend 
to subject any persons to punishment, who shall meet together for 
the sole purpose of consulting upon and determining the rate of 
wages or prices whijsh the persons present at such meeting, or any of 
them, shall pay to his or their journejunen, workmen, or servants for 
their work, or tho hours of the time of working in any manufacture, 
trade, or business ; or who shall enter into any agreement, verbal or 
written, among themselves, lor the purpose of fixing the rate of wages 
or prices, which the parties entering into such agreement, or any of 
them, shall j)ay to his or their journeymen, workmen, or servants 
for their work, or the hours of time for working, in any manufacture, 
trade, or business; and that persons so meeting for the purpose afore¬ 
said, or entering into any such agreement as aforesaid, shall not be 
liable to any prosecution,” &c. 

The statute also provides, that offenders shall be obliged to give 
evidence, and shall be indemnified. 

In an indictment under this statute it is sufficient to follow the 
words of the act: the means employed to make, &c. need not be set 
out, Howland's caso, 2 Den.C, C, M. 364; 8. C. 21 L. J. 31. C. 81. 

Proof of nature of conspirnci/—to extort money from indiriduals.'^ A 
conspiracy to extort money from an individual is punishable ; as con¬ 
spiring to charge him with being the father of a bastard child. Kim-- 
hcrhfs case, 1 Lev. 62 ; rnde ante, p. 367. And it is an indictable 
offence, even without an attempt to extort moneys for at all events, it 
is a conspiracy to charge a man with fornication. Besfs case, 2 Lord 
Jtaym, 1167. See also Jlollinyberrf s case, 4 1?. C. 329, ante, 
p. 391. 

Proof of nature of conspiracy—to defraud individuals.'] Frauds 
practised by swindlers upon individuals, may sometimes be indictable 
as conspiracies, 2 Muss, by Grea. 683. As where three persons con¬ 
spired, that one should write his acceptance on a pretended bill of 
exchange, in order that the second might, by means of this acceptance, 
and of the indorsement of the third, negotiate it as a good bill, and 
thereby procure goods from the prosecutor. Jlevefs case, 2 JEast, 
P. C. 858 («), So an indictment may be maintained for a con¬ 
spiracy by the defendants, to caiiae the'mselves to be believed persons 
of considerable proper^, for the purpose of defrauding a tradesman. 
MuherVs ease, 1 Campo. 399. If a man and woman marry, the man 
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in the name of another, for ihe purpose of raising a spurious title to 
the estate of tho person whose name is assumed, it is indictable as 
a conspiracy, and in such case it was held not to he necessary to show 
an immediate injury, but that it was lor the jury to say, whether 
the parties did not intend a future injury. JlahtnuorCs cane, 1 Leach, 
37 ; 2 East, E. V. 1010. The following case has generally been 
regarded as that of a conspiracy to defraud an in(li\idual: The 
indictment charged, that the defendants, M. and F., falsely intend¬ 
ing to defraud 'J'. C. of divers goods, together deceitfully bargained 
with him to barter, sell, and exchange a certain quantitj’^ of pretended 
wine as good and true new Portugal wine of him the said F., for a 
certain quantity of hats of him, the said T. C., and upon such barter¬ 
ing, &c., the said F., &c., protended to be a inercliant of London, 
and to trade as such in Portugal wines, when, in fact, he was no such 
merchant, nor traded as such in wines, and the said M. on such 
bartering, &.<•. pretended to be a broker of London, when, in fact, he 
was not; and that T. C. giving credit to the said fictitious assumption, 
personating, and deceits, did barter, sell, and exchange to F., and 
did deliver to M., as the broker between 'F. (i. and F., a certain 
quantity of hats, of snch a value, for so many hogsheads of the 
pretended new I’ortugal -wine, and that M. and F. on such bartering, 
^c., affirmed, that it was true new Lisbon wine of Portugal, aud was 
the wine of 1'., when, in fact, it was not Portugal wine, nor was it 
drinkable or wholesome, nor did it belong to F.; to the great deceit 
and damage of the said T. C. and against the peace, &c. The 
indictment, which was for a cheat at common law, did not charge that 
the defendants conspired co noiaine, yet charged that they together, &c. 
did the acts imputed to them, which miglit he considei’ed to ho tanta¬ 
mount ; hut it was regarded as a ease of doubt and diiricully. It 
does not clearly appear from the reports bow tlie case was decided, 
but on referring to the roll, it was found that judgment had been 
entered for the crown. The true ground of that judgment is thought 
hy Mr. East, to be given by Mr. Justitje Dennison in Whcaflci/\s case. 
{MS. JDunninff, ride 2 liurr. 1129 ; (i Mod. 302), viz., that it was a 
conspiracy. Mnearly's case, 2 Lord Rayn. 1179; 3 Id. 487 ; 2 East, 
P. V. 823 ; 2 Russ, by Grea. 68r). 

An indictment for a conspiracy to obtain goods, which states that 
the goods were obtained, must state whose property the goods were, 
or it will be iusuflioient. J2. v. Parker, 3 Q. B. 292, 

Proof of nature of conspiracy—to injure individuals in their trade 
or profession.^ A combination to injure any particular individual in 
ids trade or proft ssion, is indictable as a conspiracy; as in Eccles's 
case, 1 Leach, 274, already cited, ante, p. 393, and in Lee's case, 
2 M'NaUy on Ev. post, p. 398. 

Proof of nature of conspiracy—leyal associations.'\ Associations to 
prosecute felons, and even to put the laws in force against political 
offenders, are lawfuL Murray's case, coram Abbott, C. J., Matthews, 
Dig. a L. 90. 

» 

Proqfofthe existence of conspiracy in general.'] It is a question 
of some difficulty, how far it is competent for the prosecutor to show 
in the ffi’st instance, the existence of a conspiracy, amongst other per¬ 
sons than the defendants, without showing, at the same time, the 
^uowlbdge or concurrence of the defendants, but leaving that part of 
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the case to be subsequently proved. The rule laid down by Mr. East 
is as follows: “ The conspiracy or agreement among several, to 
act in concert for a particular end, must be established by proof, 
before any evidence can be given of the acts of any person not in 
the presence of the prisoner; and this must, generally speaking, be 
done by evidence of the party’s own act, and cannot be collected from 
the acts of othc'rs, independent of his own, as by express evidence of 
the fact of a previous conspiracy together, or of a concurrent know¬ 
ledge and approbation of each other’s acts.” 1 Eiist, I\ C. 90. iJut it 
is observed by Mr. Starkie, that in some peculiai- instances in which 
it would be dillicult to establish the dofi'iidant’s privity, without first 
proving the existence of a conspiracy, a deviation has been made from 
the general rule, and evidence of the acts and conduct of others has 
been admitted, to prove the existence of a conspiraciy previous to 
the proof of the defendant’s privity. 2 Stark. Ev. 204, 2nd ed. So 
it seems to have been considered by Mr. Justice liuller, that evidence 
might be, iu the first instance, given of a conspiracy, without proof 
ol the defendant’s particij)alion in it. “ In indictments of this kind,” 
he says, “there are two things to ho considered: first, whether any 
cons}>iracy exists; and next, whalj share the prisoner took in the 
couspiraciy.” lie afterwards proceeds, “ Jlofore the evidence of the 
conspiracy can affect the i)risoner materially, it is necessary to make 
out another point, viz., that he consenh'd to the extent that the others 
did.” Jlardi/s case, Garnei/\s ed. vol, i. p. 0(50, 009 ; 2 Stark. Ev. 
201, 2iid ed. So in the course of the same trial, it was said by Eyre, 
C. J., that in the ease of a conspiracy, general evidence of the thing 
conspired is reticived, and then the party before the court is to be 
ntfeetod fur his sfiare of it. Jd. Uj^n a prosecution for a conspiracy 
to raise the rate of wages, proof was given of an association of persons 
for that purpose, of meetings, of rules being printed, and of mutual 
subscriptions, &c. It was objectc'd, that evidence could not ])e given 
of these facts without first bringing them home to the defendants, 
and making them xiartics to the combination ; but Lord Kenyon per¬ 
mitted a person, wlio was a member of the society, to prove the printed 
regulations and rule.s, and that he and others acted under them in 
execution of the conspiracy charged upon the defendants, as evidence 
introductory to the proof that they were members of this society, and 
equally concenxed; but added, that it would not bo evidence to afleot 
the defendants, until they wore made parties to the same conspiracy. 
Jlamnumd’s case, 2 Esp. E. J*. C. 720. So in many important eases 
evidence has been given of a general conspiracy, before any proof of 
the particular part which the accused parties have takem; 2 Jiuss. by 
Grea. 699, citing Lord Stafford's case, 7 St. Tr. 1218 ; Lord IE. 
Itussdi's case, 9 St. Tr, 678; Lord Lovafs case, 18 St. Tr. 530; 
Hardy's case,, 24 St, Tr. 199; Horne Tooke's case, 25 St. Tt. 1. The 
I)oint may be considered as settled ultimately in The Queen's case, 
2 Brod. Biny. 310; where the following rules were laid doyna by 
the judges, “Wo are of opinion,, that on the prosecution of a crime to 
be proved by conspiracy, general evidence of an existing conspiracy 
may, in the first instance, be received as a preliminary step to that 
more particular evidence, by which it is to be shown, that the indi¬ 
vidual defendants were guilty participators in such conspiracy. This 
is often necessary to render the particular evidence intellip;ible, and 
to show the true raeaning^ind character of the acts of the individual 
defendants, and on that account, we presume, it is permitted. But 
it is to be observed, that, in such oases, the generd nature of the 
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whole evidence intended to be adduced, is previously opened to the 
court, whereby tlie judgfe is enabled to form an opinion as to the pro¬ 
bability of afecting the individual defendants by particular proof 
applicable to them, and connecting them with the general e^ddonce 
of the alleged conspiracy ; and if upon such opening it should appear 
manifest, that no particular proof suliicient to aftect the deiiendants is 
intended to be adduced, it would betiomc the duty of the judge to 
stop the ease in Ifnihif, and not to allow the general evidence to be 
received, whieli, even if attended with no other had elFect, such as 
exciting an unreasonable prejudicje, would certainly be a useless 
waste of time,’' 

The rule, says Mr. Starkie, that one man is not to be affected by 
the acts and declarations of a stranger, rests on the principles of the 
purest justice,; and although the courts, in eases of conspiracy, have, 
out of convimience, and on account of tho difficulty in ollierwiso 
proving the guilt of the parties, admitted the acts and declarations 
of strangers to be given in evidence, in order to establish tlie fact of 
a conspiracy, it is to be remembered, that this is an inversion of the 
usual order, for the sake of convenience, and that such evidence is, 
in the result, material so far only as the assent of tlie accused to 
what has been done by otliers is proved. 2 Htarh. Ev. 235, Ind eil. 

It has since been held, that the prosecutor may either prove the 
conspiracy which renders the acts of the consjurators admissible 
in evidence, or he may prove the acts of the different persons, and 
thus prove the conspiracy. Where, therefore, a party met, which 
was joined by the prisoner the next day, it was held, that directions 
given by one of the party on the day of their meeting, as to where 
they were to go, and for what piupose, were admissible, and the 
case was said to fall witliin Efijr v. If tint, 3 Ji. Aid. 606, where 
evidence of drilling at a difi'erent place two days before, and hissing 
an obnoxious person, was held receivable. Itey. i. Frost, i) C. ^ J*. 
129; 2 livss. by Grea. 700. 

Upon an indictment for a conspiracy the evidence is either direct, 
of a meeting and consultation for the illegal purjiose charged, or more 
usually, from the very nature of the ease, circumstantial. 2 Stark, 
Fv. 232, 2nd ml.; Copds casr, 1 Sfr. 144. Thus upon a trial of an 
information for a conspiracy to take away a man’s character, by 
means of a pretended communication with a ghost in Cock-lane, 
Lord Mansfield directed the jury that it was not necessary to prove 
the actual fact of conspiraw, hut that it might be collected from 
collateral circumstances. Parson's vase, 1 W. FI. 392. Upon an 
information for a conspiracy to min Macklin, tlie actor, in his pro¬ 
fession, it was objected for the defendants that, in support of the 
proseontion, evidence should be given of a previms meeting of the 
parties accused, for the purpose of eonfederating to carry their object 
into execution. Hut Lord Mansfield overruled the objection. He 
said, that if a number of persons met together for different purposes, 
and afterwards joined to execute one common purpose, to the injury' 
of the person, property, profession, or character of a third party, it 
was a conspiracy,'^ and it was not pecessary to prove any previous 
consult or plan among the defendants, against the person intended to 
be injured. case., 2 McNally on Evid, 634. A husband, his 

wife, and their servants were indicted for a* conspiracy to rain a card- 
maker, and it appeared that each bad given money to the apprentices 
Of the prosecutor to put grease into the paste, which spoiled the 
'Cards, but no evidence was given of more than one of the defendants 
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being present at the same time; it was objected, that this was not a 
conspiracy, there being no evidence of communication; but Pratt, C. J., 
ruled that the defendants, being all of one family, and concerned in 
making cards, this was evidence of a conspiracy to go to a jury. Cope's 
case, I Str. 144 ; 2 Muss, by Grea. (i93 ; 2 6Y«r/c. Me. 232, 2nd ed. 

If on a charge of conspiracy it appear, that two persons by their 
acts are pursuing the same object, and often by the same means, the 
one peribrming part of an act, and the other completing it for the 
altainment of the object, the jury may draw the conclusion that 
there is a conspiracy. If a cons]uracy be formed, and a person join 
it atterward.s, he is equally guilty with the original conspirators. 
Also if on a charge of conspiracy to annoy a broker, who distrained 
for church-rates, it be proved that one of the defendants (the other 
being present) excited the persons assembled at a public meeting to 
go in a body to the brokers house, evidence that they did so go is 
receivable, although neither of the dolcndants went with them; but 
evidence of w'hat a jierson, who was at the meeting, said some days 
after, w'hen he himself was distrained on for church-rates, is not 
admissible. Mcr Coleridye, J., 3furpJiy's case, C. iSi' M. 297, See 
also JHake's case, 6 Q. li. 12ti; H, V. 13 X. J. J/. C. 131. 

The ejrisfenee of tlio conspiracy may be established either as above 
stated, by evidence of the acts of third persons, or by evidence of the 
acts of the prisoner, and of any other with whom he is attempted to 
be connected, concurring together at the same time and for the same 
object. And here, says Mr. East, the evidence of a conspiracy is 
more or less strong, according to the publicity or privacy of tho 
objects of such concurrence, and the greater or less d('gree of simi- 
lai’ity in the me.-)us employed to effect it. The more secret the one 
and the greater cf)inci<leiiee in the other, the stronger is the evidence 
of conspiracy. 1 East. F. C. 97. 

Pro()f uf the existence of conspiracy—declarations of other conspi- 
rakrrs.'\ Supposing that the existence of a conspiracy may in the 
first instance be proved, without showing the participation or know¬ 
ledge of the defendants, it is still a question whether the declarations 
of some of the persons engaged in the conspiracy, may be given in 
evidence against others, in order to prove its existence; and upon 
principle Sucli evidence ajjpears to be inadmissiblte. The opinions of 
the judges upon this question have been at variance. In Hardy's 
case, which was an indictment for high treason, in conspiring the 
death of the king, it was proposed to read a letter written by 3iartin, 
in London, and addressed, but not sent, to Margaroi, in Edinburgh 
(both being members of the Corresponding Society), on political sub¬ 
jects, calculated to infleme the minds of the people iu the North; 
Eyre, C. J., was of opinion, that this letter was not admissible iu 
evidence against any but the party confessing; two of the judges 
agreed that a bare relation of facts by a conspirator to a stranger, was 
merely an admission which might afiect himself, but whieMloould not 
affect a co-conspirator, since it was not an act done in the prosecution 
of that conspiracy ; but that in the present instance the writing of a 
letter by one conspirator, having a relation to the subject of the con¬ 
spiracy, was admissible, as an act to show the nature and tendency 
of the conspiracy alleged, and w'hich tlierefore; might be proved as the 
foundation for afl'ecting the prisoner with a share of the conspiracy. 
BuUer, J., was of opinion, that the evidence of the conversations and 
declarations by parties to a consiiiracy, was in general, and of neoes* 
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Bity, evidence to prove the existence of the combination. Grose, J., 
was of the same opinion; but added, that he considered the writing 
as an act which showed the extent of the plarit Hardy's case, 25 St. 
Tr. 1. Mr. Starkie remarks, that upon the last point it is observable 
that of the five learned judges who gave their ojnnions, three of them 
considered the writing of tlie letter to be an act done; and that three 
of them declared their o])iuiou that a mere declaration or confession, 
unconnechid with any act, would not have been admissible. 2 Stark. 
JKc. 236, 2nd ed. Tn the same ease it was proposed to read a letter 
written by Thelwall, another conspirator, to a private friend. Three 
of the jiiuges were (>f opinion that the evidence was inadmissible, 
since it was nothing more than a declaration, or mere re<dtal of a fact, 
and did not amount to any transaction done in the course of the plot 
for its furtherance; it was a sort of confession by Thelwall, and not 
like an act done bj* him, a.s in carrying papers and delivering them 
to a printer, which wonld bo a ])art of the transaction. Two of the 
judges were of o])inion, that the evidenee was admissible, on the ground 
that every tiling said, and d fortiori every thing done by the conspi¬ 
rators, was evidence to show what the design was. 

The law on this subject is thus stated liy Mr. Starkie ; It seems 
that mere detached declarations and confessions of jiersons not de¬ 
fendants, not made in the prosecution of the object oi the conspiracy, 
arc not evidence even to prove the existence of a conspiracy; though 
consultations for that purpose, and letters written in prosecution of 
tlie design, even if not sent, arp admissible. The exi.stence of a con¬ 
spiracy is c.fact, and the declaration of a stranger is but hearsay, 
unsauctioned by either of the two great tests of truth. The mere 
assertion of a stranger, that a consjiiraey existed amongst others to 
which he was not a party, would clearly be inadmissible ; and although 
the person making the assertion confessed that he was a party to it, 
this, on principles fully established, would not inake the assertion 
evidence of the fact against strangers. 2 Stark. Hi. 235. And this 
doctrine has been recognised by Mr. Serjeant Russell. 2 Hass, by 
Orea. 697. See also Murphy’s case, ante, p. 399. 

Proof of acts, ^-c, done by other conspirators.'^ The cases in which, 
after the existence of a conspiracy is established, and the particulai* 
defendants have bedU proved to have beim parties to it, the acts or 
declarations of other conspirators may be given in evidenee against 
them, have already been considered {vide, ante, p. 82 to p. 86). It 
seems to make no difliereuce as to the admissibility of this evidence, 
whether the other conspirators be indicted or not, or tried or not; for 
the making of them co-defendants would give no additional strength 
to their declarations as against others. The principle upon which 
they are admissible at all is, that the acts and declarations are those 
of persons united in one common design; a principle wholly unaffected 
by the consideration of their being jointly indicted. either does it 
appear to#e material what the nature of the conspiracy is, provided 
the offence involve a conspiracy. Thus upon an indictment 
for murder if it appear that other|, together with the prisoner, 
conspired to tsommit the crime, the act of one done in pui’suance 
of that intetation, will be evidence against the rest. 2 Stark JEv. 
237, 2nd,ed. See 6 T. ]}. 628; 11 Emd, 584. Where an indictment 
charged the defendant with conspiring with Jones, who had been 
previously convicted of treason, to raise insurrections and riots, 
it was proved that the defendant had been a member of a 



chartist association, and that Jones was also a member, and that 
in the evening of the 3rd of November, the defendant had been at 
Jones’s houses, and wgs heard to direct the people there assembled 
to go to the racecourse, where Jones had gone on before with 
others; it was held that a direction given by Jones, in the forenoon 
of the same day to certain parties to meet on the racecourse, was 
admissible; and it being further proved that Jones and the persons 
assembled on Uie racecourse went thence to the New Inn; it was 
held, thfi.t*what Jones said at the New Inn wus admissible, as it 
was all part of the transaction, Shelhrd^s case, 9 C’. 1*. 277. 

The letters of one of the defendants to another have been, under 
certain circumstances, admitted as evidence for the former, with the 
view of showing that he was the dui)e of the latter, and not a par¬ 
ticular in the fraud. Whitehead's case, 1 J)oic. ^ Ity, N. P. 61. 

Vronf of the means wscc?.] Where the act itself, which is the object 
of the conspiracy, is illegal, it is not necessary to state or prove the 
moans agreed upon or pursued to effect it. 2 Ituss by Grea. 092; 
Eccles's cose, 1 Leach, 274. But where the indictment charged the 
defendants with conspiring “to cheat and defraud the lawful creditors 
of W. h’.,” Lord Tenterden thought it too general, in not stating what 
was intended to be done or the persons to be defrauded. Lhwle's 
case, 4 (\ P. o92 ; but see J)e Bereoyer's case, 3 M. iS!" S. (>7. So 
where tlio iudietmeut charged tlie defendants with a conspiracy “to 
cheat and defraud the said II. B. of the fruits and advantages ’’ of a 
verdict. Lord Denman, C. J., held it bad, as being too general. 
Itlchar/lsods cose, 1 3Ioo. ^ R. 402. 

Whore the indictment charged the defendants witli conspiring, *by 
divers false pretences and subtle means and devices, to obtain from 
A. divers large sums of money, and to cheat and defraud him thereof, 
it was'held, that the gist of the offence being the conspiracy, it was 
quite sufficient only to state that fact and its object, and that it was 
not necessary to set out the speoilic pretences. Bay ley, J., said that, 
W'hen parties had once agreed to cheat a particular person of his 
money, although they might not then have fixed on any means for 
the purpose, the offence of conspiracy was complete. Gilds case, 
2 Barn 8) Aid. 204. In Beg, v. Parlcer, 3 Q. B, 292, Williams, J., 
said, “ It has been always thought, that in Bex v. Gill the extreme 
of laxity was allowed.’’ But in Sydserff Beg. 11 Q. B. 245, an 
indictment charging that the defendants “ unlawfully, fraudently, 
and deceitfullv, did conspire, combine, confederate, and agree together 
to cheat and defraud” the prosecutor “of his goods and chattels,” 
was held good on writ of error; and the court in giving judgment 
exjuessly upheld the decision in Gill's case. See upon this point 
King V. Beg. in error, 7 Q. B. 782 ; C. 14 L. J. M. V. 172; and 
Bowlands case, 2 Ben, C. V. B. 361; S. C. 21 L. J. M. C. 81, 
ante, 395, When the act only becomes illegal from the means used 
to effect it, the illegality must be explained bv proper staternents, 
and established by proof; as in the cases already referred to of con¬ 
spiracies to marry paupers. 2 Bms. by Grea. 692; see ante, p. 392. 

An indictment chai’ged in the first count, that the defendants un¬ 
lawfully conspired to defraud divers persons, who should bargain 
with them for the sale of merchandise, of great quantities of such 
merchandise, without paying for the same, with intent to obtain to 
themselves money and other pofft. The second count charged that 
two of the defendants, being in partnership in trade, and being in- 
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debted to divers persons, unlawfully conspired to defraud tbe said 
creditors of payment of their debts, and that they and the other 
defendant, in pursuance of the said conspiracy, falsely and wickedly 
made a fraudulent deed of bargain and sale of the stock in trade of 
the partnership for fraudulent consideration, with intent thereby to 
obtain to themselves money and other emoluments, to the great 
damage of the said creditors. Held, 1. That the first count was not 
bad for omitting to state the names of the persons intende.d to be de¬ 
frauded, as it could not be known who might fall into the snare ; but 
that the count was bad for not showing by what means they were to 
be defrauded. 2. That the second count was bad for not alleging 
facts to show in what manner the deed of sale was fraudulent. 
Peck V. 9 A, E, 686. Bee also Wright v. Hcg,^ 14 Q. B. 

148. 

An indictment charged that A. and B. conspired by false pretences 
and subtle means and device.s, to obtain from F. divers large sums of 
money, of the monies of F., and to cheat and defraud him tliercof. 
The means of the consjuracy were not further stated. It was, how¬ 
ever, held that this was sutliciont, and that the indictment was 
sustained by proof that A. and li. conspired to make a representation, 
knowing it to be false, that horses were the properly of a private 
person, and not of a horse dealer, thereby inducing F. to Imy them, 
KoirifPs case, o Q, B. 46 ; over-ruling Pywell's coko, 1 Stark, 402. 
Bee also Peg. v Blake, 6 {}. B. 126, and Bowland's case, sapra. 

Where an indictment charged that the defendants conspired by 
false pretences to obtain from persons named divers goods and mer¬ 
chandise, and to cheat and defraud them of the said goods and 
merchandise, and, in pnrsuance of the conspiracy, did by false 
pretences (wliich were stated) obtain from them the goods, &c., 
aforesaid, and did cheat and defraud them thereof, to the damage of 
the persons named. It was held bad in arrest of judgment in not 
stating whose the goods, &c., were. Ji. v. Parker, 5 Q. B. 292. The 
defendants A. and B. were indicted for conspiring to extort money 
from the prosecutor, by charging him with forging a certain check 
for 178f.; the indictment set forth a letter from one of the conspi¬ 
rators to the prosecutor, referring to the cheque, and conversations 
were proved, relating to it. Bnch^i document was, in fact, in exist¬ 
ence, but it was not produced by the prosecutor at the trial, and such 
production was held to bo unneeessarv; for it might have been that 
the existence of such a cheque was altogether a fabrication. Ford's 
case, 1 Nev, 4f M. 777. 

Proof of the means used—cumulative mstanccs."] Upon an indict¬ 
ment charging the defendants with conspiring to cause themselves to 
be believed persons of considerable property, for the purpose of 
defrauding tradesmen, evidence was given of their having hired a 
house in a fashionable street, and represented themselves to the 
tradesmen employed to furnish it, as persons of large fortune. A 
witness was then called to prove, that at a diflerent time they had 
made a similar representation to another tradesman. This evidence 
was objected to, on the ground that the prosecutor could not prove 
varioui acts of this kind, but was bound to select and confine him¬ 
self to one. Lord EUenborough, however, said, “ This is an indict¬ 
ment for a conspiracy to carry on the business of common cheats, and 
cumulative instances are necessary to prove the offence.” Baherts's 
. 1 Campb. 899. 
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Proof of the ohjectoftho conspiract/.'] The object of the conspiracy 
must be proved as laid in the indictment. An indictment against 
A. C. and 1). eharge^that they conspired together to obtain “ viz, : 
to the use of them the said A. B. and C'. and certain other persons .to 
the jurors unknown,” a sum of money for procuring an appointment 
under government. It appeared that 1)., although the money was 
lodged in his hands to be paid to A. and B. when the appointment 
was procured, did not know that C. was to have any part of it, or was 
at all implicated in the transaction. Lord Ellenborough said, “ The 

a uestion is, whether the conspiracy, as actually laid, be proved by 
bo evidence. I Uiink it is not as to B. He is charged with con¬ 
spiring to procure the appointment through the medium of C., of 
whose existence, for aught that appears, he was utterly ignorant. 
Where a conspiracy is charged, it must be charged truly.” Poflnmi’s 
emo, 2 Camph. 233. 

In an indictment for conspiring to defraud I), and othrm, which 
charged the obtaining of the goods of 1). and others, the word others 
means partners of D., and evidence of attempts to defraud persons 
not the partners of 1). is inadmissible. ISteePs case, 2 Moo. C. C, 
246; S. C. Cnrr t}(‘ M. 337. See Thomjison's vase, 16 Q. B. 832; 
S. a 20, L. J, M. C”. 1S3. 

Where a count in an indictment charged several defendants with 
conspiring together to do several illegal acts, and the jury foimd one 
of them guilty of conspiring with some of the defendants to do one 
of the acts, and guilty of conspiring \vith others of the defendants 
to do another of the acts, suclx finding was held bad, as amounting 
to a finding that one defendant was guilty of two conspiracies, 
though the count charged only one. O'Connell v. iSry., 11 C, 
4- F, 105. 

Upon a count in an indictment against eight defendants, charging 
one conspiracy to eflect certain objects, a finding that three of the 
defendants arc guilty generally, that five of them are guilty of con¬ 
spiring to eft'ect some, and not guilty as to the residue of these 
objects, is bad in law and repugnant; inasmuch as the finding that 
the three were guilty was af finding that they were ^ilty of con¬ 
spiring with the other five to eflect ^ the objects of the conspiracy, 
whereas by the same finding it appears that the other five were 
guilty of conspiring to eflect only some of the objects. Ih. 

A count charging the defendants with conspiring to cause apd 
procure divers subjects to meet together in large numbers for the 
unlawful and seditious purpose of obtaining, by means of the intimi¬ 
dation to be thereby caused, and by means of the exhibition and 
demonstration of great physical force at such meetings, changes in 
the government, laws, and constitutions of the realm, is bad ; first, 
because “ intimidation ” is not a technical word, having a necessary 
meaning in a bad sense; and secondly, because it is not distinctly 
shown what species of intimidation is intended to be produced, or on 
whom it is intended to operate. Ih. 

Partimlar^f the conspiracy.'] Where the counts of an indictment 
for conspiracy were framed in a general form, Littledale, J., (after 
consulting several other judges) ordered the prosecutor to finish 
the defendants with a particular of the charges, and that the parti- 
oular should give the same information to the defendants that would 
be given by a special count. But the learned judge refused to com¬ 
pel the prosecutor to state in his particular the specific acts with 
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whicli the defendants were charged, and the times and places at 
which those acts were alleged to have occurred. JInmilionh case, 
7 a ^ P. 448. 

Cross-examination of iritnesses,'] Where, on an indictment for a 
conspiracy against A. iJ. and 0., C, only called a witness, and ex¬ 
amined him as to a conversation between himself and A., it was 
objected that the counsel for the prosecution had not a right to cross- 
examine him ns to other conversations between C. and A.; but 
Abbott, J., said that lie could not prevent him from going into aU 
the conversations which might alfect C., though it might be a matter 
for future consideration, whether A.’s counsel would, after such 
evidence, have a right to addi'ess the jury upon it. The witness was 
accordingly examined as to several conversations between A. and 0. 
which principally alfected the former. KrothVs case, 2 Stark. N, 
P. C. 343. 

Vemw.'\ The gist of the offence in conspiracy, being the act of 
conspiring together, and not the act done in pursuance of such com¬ 
bination, the venue in principle ought to be laid in the county in 
which the conspiring took place, and not where, in the result, the 
conspiracy was put into execution. JiesVs cast;, 1 Sufk. 174; 2 litm. 
hg Grva. dJMi. Jtut it has been said, by the court of King’s Bench, 
that there seems to bo no reason why the crime of conspiracy, 
amounting only to a misdemeanor, ought not to be tried wherever 
one distinct overt act of conspiracy was in fact committed, as well as 
the crime of high treason, in compassing and imagining the death of 
the king, or in conspiring to levy war. ]irisae's case, 4 East, 171. 
So where the conspiracy, as against all the defendants, having been 
proved, by showing a community of criminal jpurposc, and % the 
joint co-operation of the defendants in forwaruing the objects of it 
in different counties and places, the locality required for the purpose 
of trial was held to bo satisfied by overt acts done by some of the 
defendants in the county where the trial was had in prosecution of 
the conspiracy. Jiutres’s case, cited in*Brisae^s case, supra. 

It has been hoi den the courts of quarter sessions have jurisdiction 
in cases of conspiracy. MisgaPs case, 3 Bur, 1320 ; 1 W. Bl. 368. 

Hut now by tlie 5 and 6 Viet. c. 38, s. 1, “neither the justices of 
the peace acting in and for any county, riding, division or liberty, 
ndr the recorder of any borough, shall, at any session of the peace, 
or at any adjournment thereof, any person or persons for unlaw¬ 
ful combinations and conspiracies, except conspiracies or combina¬ 
tions to commit any offence which such justices or recorder respectively 
have or has jurisdiction to try when committed by one person.” 

Conspiracy to murder in Ireland.'\ By the 10 Geo. 4, c. 34, s. 8, 
(T.), it is enacted, that all persons conspiring, confederating, and 
agreeing to murder any person, shall be guilty of felony, and suffer 
death as felons j and by section 9, every person who shall solicit, 
encourage, persuade or endeavour ^o persuatto, or wht shall propose 
to any person to murder any other person, shall be guilty of felony 
^nd suffer death. These clauses have been taken from the 36 Geo. 3, 
‘c, 27 (I.), and 38 Geo. 3, c. 67 (1.), and are peculiar to the law of 
Ireland. 1 GabbetPs Criminal Law of Ireland, 258, 
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DEAD DODIES; 

OFFEXCES EELATINQ TO. 


Ai/niOTJ«ir larceny cannot be conjinitted of a dead body, no one 
having a property Ihcrt'in (<*«>/« pout, title Larcentf'^, yet it is an 
offence against doecney to take a dead body with intent to s(dl or 
disi)ose of it for profit; and such offence is punishable with fine and 
imprisonment as a misdemeanor. An indictment charged {inter alia) 
that the prisoner, a certain dead body of a person unknown, lately 
before deceased, wilfully, unlawfullv, and indecently did take and 
carry aw'ay, with intent to sell and dispose of the same for gain and 
prolit. It being evident that the prisoner had taken the body from 
some burial-ground, though from what particular place was uncertain, 
he was found guilty upon this count; and it was considered that 
this was so clearly an indictable offence, that no case was reserved. 
GiUi'H'n rvfAv, 1 ilasK. hg Grea, 4(54; Jlvss. isc Mg, 366. (n.) So to 
take u]) a dead body even for the purpose of dissection, is an indict¬ 
able offence. Where, upon an indictment for that oflfence, it was 
moved in arrest of judgment, that the act was only one of ecclesias¬ 
tical cognizance, and that the silence of the older writers on crown 
law showed that there was no such offence cognizable in the criminal 
courts, the court said that common decency required that the practice 
should be put a stop to ; that the oifenee was cognizable in a criminal 
court as being highly indecent, and contra bonos mores; that the 
purpose of taking up the body for dissection did not make it less an 
indictable offence, and that as it had been the regular practice at the 
Old Bailey, in modern times, to try charges of this nature, the cir¬ 
cumstance of no writ of error having been brought to reverse any of 
those judgments, was a proof the universal opinion of the profession 
upon this subject. Lynn's case, 2 2\ M. 733; 1 Leach, 497 ; see also 
Cundick's rase, Dowl. <!j- My. N. F. C. Vd. 

The burial of the dead is the duty of every parochial priest and 
minister, and if he neglect or refuse to perform the office, he may, by 
the express words of canon 80, be suspended by the ordinary for 
three months; and if any temporal inconvenience*arise, as a nuisance, 
from the neglect of the interment of the dead corpse, he is punishable 
also by the temporal courts by indictment or information. Per 
Abney, J., Andrews yf, Cawthorne, JT^t’l/es, 357. ^n.) 

To bury the dead body of a person who has died a violent death, 
before the coroner has sat npon it, is punishable as a misdemeanor, 
and the coroner ought to be sent for, since he is not bound ex officio 
to take the inquest without being sent for. Clerk's case, 1 Salk. 377 ; 
Anon. 7 Mod. 10, And if a dead body in a prison or other place, 
upon which an inquest ou^ht to have been ttien, is interred, or is 
suffered to lie so long ^at It putriiies before the coroner has viewed 



406 


Dead Bodies—offences relating to. 

it, the gaoler or township shall he amerced. Hawk, P. C, h. 2, c. 9, 
s, 23; see also Sewell's Law of Coroner, p. 29. 

Tho preventing a dead body from being interred has likewise been 
considered an indictable offence. Thus the master of a workhouse, a 
servant, and another person, wore indicted for a conspiracy to prevent 
the burial of a person who died in a workhouse. Young's case, cited 
2 T. B. 734. 

Provision is made for the interment of dead bodies which may 
happen to be cast on shore, by the 48 Oco. 3, c. 75. 

By the 2 and 3 Wm. 4, o. 75, for regulating schools of anatomy, 
(s. 10) professors of anatomy, and the other persons therein described, 
being duly licensed, are not liable to punishment for having in their 
possession human bodies according to the provision of the act. The 
18th section of this statute makes offences against the act misde¬ 
meanors, and subjects offenders to be punished by imprisonment, not 
exceeding three months, or by fine not exceeding fifty pounds. 
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Stealing <her^ 8^c .. 407 

Power of dcer-lu‘epers^ &c. to seize guns 407 

Assaulting deer-keepers or their assistants 408 


Stealing Peer.'] The former statxxtes with refjard to the offence of 
stealiuf? deer, are repealed by the act of 7 and 8 Geo. 4, c. 27, and the 
law upon the subject is now contained in the 7 and 8 Geo. 4, c. 29 (E.) 

By the 20th section of that statute, “if any person shall unlawfully 
and wilfully course, hunt, snare, or carry away, or hill or wound, or 
attempt to kill or wound, any deer kept or being in tlie enclosed part 
of any forest, chace, or purlieu, or in any enclosed land wherein deer 
shall be usually kept, every such offeiicler shall be guilty of felony, 
and, being convicted thereof, shall be liable to be punished in the sp,rae 
manner as in the case of simple larceny; and if any person shall 
unlawfully and wilfully fjourse, hunt, snare, or carry away, or kill or 
wound, or attempt to kill or wound, any deer kept or being in the 
uninelosed part of any forest, chace, or purlieu, he shall for every such 
offence, on conviction thereof before a justice of the peace, forfeit and 
pay such sum, not exceeding fifty pounds, as to the justice shall seem 
meet; and if any person, who shall have been previously convicted of 
any offence relating to deer for wliich a pecuniary penalty is by this 
act imposed, shall offend a second time, by committing any of the 
offences hereinbefore last enumerated, such second offence, whether 
it be of the same description as the first offence or not, shall be deemed 
felony, and such offender, being convicted thereof, shall be liable to 
be punished in the same manner as in the case of simple larceny.” 

The word “deer,” in this statute includes all ages and both sexes; 
“ a fawn,” therefore. Peg. v. Strange, 1 Cox, C. C. 68. 

By sec. 27 of the above statute, suspected persons found in pos¬ 
session of venison, &o., and not satisfactorily accounting for the same, 
are rendered liable to a pnalty not exceeding 20/. 

sec. 28', persons setting snares or engines for the purpose of 
taking or killing deer, or destroying the fences of land where deer 
shall be kept, on con'vaction before a justice, shall forieit a sum not 
exceeding 20/. 

Power of deer-keepers, Src. to seize guns, i§ c.] By sec. 29 of the 
above statute, if any person shall enter into any forest, chace, or pur¬ 
lieu, whether inclosed or not, or into any inclosed land where deer 
shall be usually kept, with intent unlawfully to hunt, course, wound, 
kill, snare, or carry away any deer, it shall be lawful for every person 
intrusted with the care of such deer, and for any of his assistants, 
whether in his presence or not, to demand from every such offender 
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anj gun, fire-arms, snare, or engine, in his possession, and any dog 
there brought for hunting, coursing, or killing deer j and in ease such 
offender shjdl not immediately deliver up the same, seize and take 
the same from him in any of those respective places, or, upon pursuit 
made, in any other place to which he inayhave es^ed tiierefrom, for 
the use of the owner of the deer. 

■Si ' 

Assaultiiiff deer-JiecjKTs or timr msi8f<ints.~\ By the same section, 
if any such offender {vide nujtra) shall unlawfully beat or wound any 
person intrusted with the care of the deer, or any of his ^psistants,, in 
the execution of anv of the powers given by this aot^'’ eveir such 
-offender shall be guilty of felony, and being convicted thereof, shall 
b^ liable to be pimished in the some manner as in the case of simple 
larceny. 

Pulling a deer-keeper to the ground, and holding him there while 
another person escapes, is not a beating of the deer-keeper within 
this section. There must be a beating in the popular sense of the 
word; proof of a battery only is insufficient. JPer Maule, J., in 
Male's ca«e, 2 C. <§’ K. 326. 
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PUBLIC WOESHIP. 

By tlie 52 Oco. 3, o. 155, (E.) s. 12, “if any person or iKTsom, at 
tiny time afttr the passing of this act, do and shall wilfully and iuuli> 
(‘iously or eotftcwptuouslj disquiet or disturb any meeting, assembly, 
(/!• congregation ol j^iersoub abstmblcd lor roligious worshii), poimitted i| 
or authorised by thw act, or any former act or acts of parliament, or 
shall in oaf way disturb, niolost, or mibuse any preaoluT, teacher, or 
person olHciatiug at such mct'ting, nshombly, or congreg«ition, or any 
]>erson or pereonh there asst uibb d, such person or j)crsons so offending 
upon prooi’ thereof, bcfoie aiij justice oi the pc*«ce, by two or more 
credible nitnesses shall find two suredios to bo bound by recognizances 
in the penal mm of fifty pounds, to ansMersueb offence, and in default 
of buch sureties shall bo committed to prison there to remain till the 
next general or quarter sessions; and tipon ctmviction of tlie said 
offence at the said general quarter scsbions, shall suffer the pain and 
penally of forty pounds.” 

li'oi a similar provision with respect to roman catholic chapels, but im¬ 
posing a penally of 20/. for the offenee, oie 31 (leo. 3, (E.) c. 32, s. 10. 

Upon an indict uunt found at the sessions under the toltTation Mt, 

1 W. & M. c. IH, for disturbing a dissenting congregation, it ms 
hehl that, upon <*(m\icfi<m each (iefendant uas lialdo to the penalty of 
20/. imjiosecl by that statute. IFttho's cav, 5 T. It, 512. 

Tliis offence may be tried at the sessions, 52 Geo. 3, c. fo5, s. 12, 
wpm, or in the king’s beneh, or at tlie assizes, if removed by certiorari 
Ij'om the stssioiis, ilnhe\ cr/si, hupra; 4 J2. *S\ 508. 

"VVitli regard to Ireland the G (ho. 1, o. 5, (1.) s. 14, cnaets, that if 
any jiersou shall willingly and of purpose, maliciously or<oontemptu- 
ously, come into any cathedral or iniiish church, chapel, or other 
^ congregation permitted by this act, and disquiet or disturb tlie same, 
01 misuse any preaobor or teat'her, sueh jiorson upon proof theroof 
before any Justice of the peace by two or more witnftses, shall find two 
sureties, to be bound by recognizance, in the penal sum of fifty pounds, 
to appear at the next general or q^uartor sessions for Uio county wherein 
such offence shall lie committed, or in default thereof, be committed to 
piison till buch next quarter sesbions, and iqmn conviction at the said 
sessions shall forloit 20/. to the use of the king. See Jlnhe’t easCf 
5 T, R. 6. 42. No statute made for the relief of roman catholics, 
contains any express clause for protecting the ministers or congrega¬ 
tions of this pel suasion from disturbance or interruption iu perfoming 
the service of their church in Ireland, but it seems that any distur¬ 
bance of tlie public worship of a conjugation assembled according to 
law would be indictable without the aid of aiiy statute, (1 JIawh, 6. 28, 

8. 23; 1 Keh. 491,) and more particularly if it be conneemdwith any 
riotous or tumultuous proceeding at the time, or arising out of auy 
previous conspiracy for the pmrpose. See moreover the 27 Geo. 3, 

0 . 15, (I.) 8. 6, and 8 Viet. st. 2, c^ 28, s. 6, (I.) 1 Gab,, Cnm. of 
Ireland, 204, 295, 
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DWELLING HOUSE; 
t)l'Jj;MLS liri,ATlN« 10. 

As to “ liurtflont ” feec anh, j». 326. 


llnUHe-hrealing , . . . . . . << .110 

iSfafithi, 7 wV H (rfit. 1, 0 . 20, ant/ 7 ILw. *1 iS 1 J'ict c. HO 'IlO 
]*ro<if of the hn'uhinij anti t lilcriiitj , , , . , 111 

Proitf of the premises/h nuj a titrt lliiiij-hoase , . ,411 

Proof of the laret nif. . . . . . ,.412 

Steu/hit/hi a dml/inif-honse to the amount tf ol. . . . 412 

iitafut(f>“ is‘ S GV«. 4, r, 29,7 TI'/m. 1 tS 1 Viet.t 90 412 
J'rotf of the stea/uig of (foods — what goods . . . 412 

J^roof (f the ra/ae of (foods stolen , , . , .113 

Proof of the .stea/imf heint/ in a dwi llintf^hoose . . . J14 

C'onsetjnenees (f rtrdai against iot( of several, as to part 414 

of the trjf't nee .415 

(^oHvitiionfor, on indietmtni for hurglarg .415 

Staling in a tla'nlling-house, nng jnrsun being fiat in hodilgfear 

Statute 7 ITm. 4 and I 'f'ief. r. SO . . . .416 

Prmf that some person was pat in hoddg fear . . . 416 

Preaking 0 nd entering a huildtng within the lartdiige . ,410 


lIOrSE-llUKAJilNO. 

Statutesy A 8 fieo. 4, c, 29, and 7 frm. 4 1 )'trt, e. 90.] Tub 

ofl’etioe of houise-br^akiijg oi-htciUiugin a dwellhig-liou&o, was proviUod 
against by several statntcs, which were repealed by the 7 and 8 Geo. 4, 
c. 27. 

Bv the 7 and 8 Geo. 4, c. 29, (E.) s, 12, (the 9 Geo, 4, o. 55, 
s. 12,J it is enacted, that if any person shall break and enter any 
dwelling-house, and steal theiein any chattel, money, or valuable 
security, to any value whatever, every such ofloader, being convicted 
thereof, [shall suffer dcatli as a felon.] 

By tlie 3 and 4 Wni. 4, c. 44, (E. & I.) the punishment of death 
was repealed, and offenders, whether principals or accessaries before 
the fact, might be transported for life, or for not less than seven years, 
and, previously to trauHiwrtation, were liable b) be imjirisoucd with or 
without ha|4 labour, or to be ooulined in the Peuitenti^ for not cjc- 
cecding four years, or wore liabll to be imprisoned with or without 
hMllRhour, for not exceeding four years, nor less than one year. 

ycir by the 7 Wm. 4 and 1 Viet. c. 90, (U. K.) s, 1, entitled “An 
A« t© amend the law relative to offences punishable by transportation 
for.yio,” so much of the 3 and 4 Wm, 4, c. 44, as relates to the 
puiffshment of auy person convicted of the offence of breaking and 
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entering anjjr dwelling-house, and stealing therein, as in that act 
mentioned, is repealed; from and after the commencement of the act, 
eTcry person convicted of any such oiFeiiee shall bo liable to be trans¬ 
ported beyond the seas for anjf’.term not exceeding fifteen years, nor 
less than ten years, or to be imprisoned for any term not exceeding 
three years. 

Uy s. 3, it is ettabted, “that in awarding the punishment of impri¬ 
sonment, for any offence punisliable under this act, it shall be lawful 
for the court to direct such imprisonment to be with or without hard 
labour in the common gaol or house of correction, and also to direct 
that the offender shall be kept in solitary confinement for any portion 
or portions of such imprisonment, or of such imprisonment with hard» 
labour, not exceeding one month at any one time, and not exceeding 
three montlis in any one year, as to the court iu its discretion shall 
seem meet.” 

The 13tli section of the 7 & 8 Geo. J, c, 29, with regard to what 
shall b? considered p.irt of the dwelling-liouse in burglary, (which 
has b('cn already given, anUty p. 349,) ai)plios likewise to this offence. 

I’he ofteiico of house-breaking differs from that of burglary, iu 
Yequii’ing that an actual larceny should be committed in the house, a 
mere attempt to commit felony not being sufficient, and also in not 
requiring that the offence shall bo committed in the night. 

The prosecution to support an indictment for house-breaking must 
prove, 1, llie breaking and entering; 2, that it is a dwelling-house; 
3, the larceny. 


Proof o f the hreakiiiff and enitrinff.'] It is sufficient to prove such 
a breaking uud entering, as, if done in the night, would have consti¬ 
tuted biiTglary ; 1 JTtihy o22, 520, 548; Foatcr, 108; 2 Fast, P, C. 
638; 2 linss.'i'l. If it should be jiroved to have been none iu the 
night, so as to amount to burglary, it Avould seem that the pai-ty may, 
notwithstanding, be convicted of hduse-breabing. See Pearce’s ease. 
It. (.y It. 174 ; Rohiltson’s case. Id. 321; but see Taiuhj’s case., 1 C, 
ij' P. 297. Wliere the sash of a window was partly open, but not so 
much so as to admit tlie body of a iJcrson, and the prisoner raised it 
so as to admit a person, upon an indictment for house-breaking, this 
was held not to amount to a hreakintf. Henry Smith's case, 1 Moody, 
C. C. 178 ; ante, p, 330, See also Robinson’s ense^ Id. 327; ante, 
p. 330. Wlu>re the entry was effected though a hole, which had 
been left in the roof, for the purpose of light, Bosanquet, J., held, 
that it was not sufficient to constitute a breaking of the house. 
Spriyg’s case, 1 Moo, lioh, 357, ante, p. 331. 


Proof of the premises being a dwctling-JMmc.'] Whatever Duilding 
is, in contemplation of law, a dwelling-house, in which burglary may 
be committed, is a dwelling-house also, so far as respects tlie offence 
of house-breaking. 2 Rms, by Grea. 849, A chamber in an inn of 
court, was held to be a dweliing-houso within the repealed statute 
89 Eliz. c. 15. Frans's case, Cro. Car. 473. ^ 

With legard to out-buildings, the repealed statute before mentioned 
containing the words “ dwelling-house or houses, or any part thereof, 
or any out-house or out-bonses belonging and used to and with any 
dwelling-house,” the auxiliary statute 3 & 4 W. & M. o. 9, varied 
the words, using “ dwelling-nouse, shop, or warehouse tWeimto 
belonging, or therewitJi used.” Both these statutes are now repealed, 
and the 7 & 8 Geo, 4, c. 29, uses only the term “dwelling-nouse.” 
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Such buildings, therefore, as at common law, were considered ])ait of 
the dwelling-house, (as to which, vide ante, ]), 335,) come within the 
protection of the statute, and buildings situated withiu the curtilage, 
must appear to bd w ithin the provisions of 7 & 8 Geo. 4, c. 29, s. 13, 
ante, p. 335. 

Proof of the force??//.] The larceny must be proved, as in father 
cases, with this addition, that it must bo shown to have taken place 
in the house. The It ast removal of tlie goods from the place whore 
the o^endor found them, though they be not carried off out of the 
house, is within the act, as in other larcenies, for the statute does »ii»t 
'create a ne\v felony, but only alters the ])iiui!5hmcnt of a particular 
species of litreeny. Sinijmon'n vmhc, 1 JIah, P. (J. 527; Kel. 31 ; 
2 East, P. C. (539. See Aoicir's cose, 0 C. P. 341. Where the 
prosecutor, in t:i*nsequeuce of the threat of an armed mob, fetched 
provisions out of his house, and gave them to the mob, wljo stood 
outside of the door; this was holdep, not to be a stc^aling in the 
dweUing-housc. Itcg. v. Leonard, Arch. Crim. PI. 240, U)ih vd. 

• * 

STEALING IK A nWt:LLIKn-HOUSE TO THE AWOUKT OE FIVE 

J'OUNHS. 

Statutes 7 8 Geo. 4, c. 29, and 7 71'//?. 4 1 Viet. c. 90.] This 

offence, so far as it extended to the sum of 40.s-., was provided against 
by the statute 12 Anne, c. 7 (now repealed). The sum being raised 
to 51., the offence was made a capital felony by 7 <fe 8 Geo. 4, c. 29 
(E.), and the 9 Geo. 4, c. 55 (I.) 

By the A 2th section of tliosc statutes, it is enacted, that if any 
person shall steal in any dwelling-house any chattel, monej’^, or 
valuable security, to the vain/' in the whole of 5/. or more, every 
such offender, being convicted ibereol, [shall suffer death as a felon.] 

By the 2 & 3 Wm. 4, c. 02, (U. J\.) the ca^tal punishment wa4 
repealed, and transportation for nfe substituted; and by the 3 & 4 
Win. 4, c. 44, s. 3, the offender might be imprisoned and kept to hard 
labour, or conlined in the Penitentiary before transportation; ante, 
p. 410. 

Now bv the T" Wm. 3 & 1 Viet. o. 90, (IT. K.) s. 1, so much ot 
the two last-mentioned flbts as relates to the punishment of persons 
convicted of oflences, for which they are liable under the 2 & 3 
Wm. 4, c. (52, to be transported for life, and so much of the 3 & 4 
Wm. 4, c. 44, as relates to the punishment of any person convicted of 
the offence of breaking and enieiing any dwelling-house, and stealing 
therein, as in that act mentioned, is repealed, and it is enacted, that 
every person convicted of any such offences sljall ho liable to he trans¬ 
ported beyond the seas for the term not exceeding fifteen years, nor 
less than ten years, or to bo imprisoned for any term not exceeding 
three years. 

S. 3 of the. above get, authorises tlie court, in eases of imprisonment, 
to award hard labour and solitary oonffnement. By 12 & 13 Viet. c. 
11, a. 2, tenants and lodgers stealing from houses or apartments let 
to them, if the value exceed 51. are punishable os before the passing 
of that aet. Sec ^>*4, tit. Larceny. 

' Tp tphpport an indictment fin* this offence, the prosebutor must 
—^1, the stealing; 2, thatihe goods, &o,, stolen, wetfe of tl^e value 
xsd'pk or more j and 3, that they were stolen in a dwefliBg-hoffse, 
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Proof of the stealing of the goods—what goods,^ It is not all goods 
of the valuo of fl/. or more, which may happen to be within the house, 
the stealing of which will come within tlie statute. A distinction is 
taki'U between goods which are, as it has been termed, nndi r the pro- 
fection of the house, and those which are not. Therefore, where goods 
are ieloniously obtained from the person, they arc not considered to he 
goods within the protection of Oie house, as where the occupier of tlio 
house gave a bank note to t!»e prisv)ner, to get changed, who there¬ 
upon stole it, the judges, upon a case reserved, were of opinion, tliat 
this was not a capital olfenco within the 12 Anne, c. 7. Campheirs 
ease, 2 Leach, 564; 2 ICast, P. C. 644. 8o whom the prisoner ob¬ 
tained a sum of money from the prosecutor, in the dw'olling-house of 
the latter, by ring-dropping, this also was held not to ho within the 
statute. The judges were »'f opinion,‘that to bring a case within the 
statute, the propoity must be undi'r the protection of the house, dij- 
posited there for safe custody, as the furniture, money, plate, &c., 
kept in the house, and not things immediately under the eye or por- 
sonal care of some one wdio happens to bo in the house. Oirnds ease, 
2 £!asi, P. C. 615 ; 2 Leaeh, 572. The same point was ruled in sub- 
seinient cases. Custledine s case, Watson's ease, Id. 674. 

I'or the oases where goods have been held to be within the protec¬ 
tion of the house, see jntsf, p. 414. 

Proof of the value of the goods stolen.'] It must appear not only 
that the goods stolen were of tho value of of., but likewise that goods 
to that value were stolon ujion one occasion, for a iiumbor of distinct 
larcenies cannot, he added together to constitute a compound statutable 
larceny. ^Vhero it appeared that the jirisonor had purloined his 
master’s ]n*v»pcrty to a very considerable amount, but it was not shown 
that he had over taken to the amount of 4()s. at any one particular 
time, upon an indictment under the 12 Anne, c. 7, the court held that 
the jiroperty stolen must not only be in the whole of such a value as 
the law requires to constitute a capital olfeuoo, but that it ’must be 
stohm to that amount at one and the same time; that a number of 
distinct petty larcenies could not be combined so as to constitute grand 
larceny, nor could any distinct number of giaiul larcenies be added 
together, so as to constitute a capital olleuce. Petrie's case, 1 Leach, 
295. And the same was ruled by Ashursf., J., in a-cubsequent case. 
Farley's case, 2 Fast, P. C, 740. But it rd% vaiy the consideration, 
if the property of several persons lying together in one bundle or chest, 
or even in one house, be stoleu together, at one time; for there the 
valuo of all may he put together, so as to make it grand larceny, or to 
bring it witliin a statute which aggravates the punishment, i‘or it is 
one entire felony. 2 Fast, P. C. 740. And where the property was 
stolen at one time to the value of 40s., and a part of it only, not 
amounting to 40s., was found upon tho prisoner, the court left it to 
the jury to say, whether tho prisoner had not stolon the remainder of 
the property, which the jury accordingly found. Hamilton's case, 
1 licach, 348; 1 Fms. hg Qrea. 857. 

Where the prisoner, who was in the prosecutor’s service, stole a 
quantity of lace in several pieces, which were not separately worth 
5/., and brought them all out of his master’s house at one time, 
Bolland, B., held tliat the offence was made out, although it was 
suggestedf that the prisoner might have stolen the lace a piece at a 
time. Jones's case, 4 C. ^ P. 217. The learned baron mentioned a 
case tried before Garrow, JI., where it appeared that the articles, 
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■which were separately under the value of 5/., were in fact stolen at 
different times, but were carried out of the house all at once, and the 
lat^r learned judge held, after much consideration, that as the 
articles were brought out of tlio liouso altogether, t^e offence (which 
was then capital) was committed. 

Proof of fhe stealing being in a dwcUing-’hoxtsc.'] The same evideneo 
which is adduced iu indictments for burglary, or housebreaking, vide 
sxtpra, will be sufficient proof of the premises being a dwelling-house 
upon this indictment, and the thirteenth section of the 7 & 8 Geo. 4, 
c. 29, extends to this as well as the above-mentioned offences. Vide 
ante, p. 349. See Turner's ease, 0 C. ii' J*. 407. 

It has been held, on a case reserved, that stealing in a dwelling- 
house to the value of of., or more, by the owner of the house, is within 
the 7 & 8 Geo. 4, c. 29, s. 12. iieg. v. James liowden, 2 Moo. 0. C. 
285; S. C. 1 C. Ji* A'. 147. As to the ow’nership of the house of an 
adjudged felon, see Peg. v. WhiteJma^ 2 Moo. C. C. 181. 

The house in which a person lodges merely has always been held 
not to be his dwelling-house, so as to prevent the commission of this 
offence in it by him. Therefore, where a lodger invited the prose¬ 
cutor to take part of his bed, witftout the knowledge of bis landlord, 
and stole his w'utoli from the bed-head, it was held by the judges 
that he was properly convicted of stealing iu a dwelling-house, 
Taylor's case, R. R. 418. So w'here goods were left by mistake at 
a house in which the jirisuncr lodged, and were placed in his room, 
and carried away by him, they were held to be within the protection 
of the house. Carroll's ease, 1 Mon. C. C. 89. So if a man on 
going to bed, put his clothes and money by his 4edside, these arc 
under the protection of the dwtdling-liouse, and not of the person, 
Thomas's ease, Car. Sup. 295. So where a man went to bed with a 
prostitute, having put las watch in his hat on a table, and tlie woman 
stole the watch while the man was asleep, Parke, 11., and Patteson, J., 
after referring to Taghr's ease, supra, wore of ojunion, that the prose¬ 
cutor having been asleep when the watch was taken by the juisoner, 
it was sufficiently under the jirob’ction of the house to bribg it within 
the statute. Hamilton's ease, C. isf 1*. 49. It -would appear that had 
the prosecutor beeu awake instead of asleep, in Taylor's ease, the 
property was suffioientl^within his personal control to render the 
stealing of it a stealing *m the person, and that an indictment under 
the above enactment would not have been sustainable. Reporter's 
note to Hamilton's case, supra. See 1 Russ, by Orea 855 (m). But 
where a person put money under his pillow, and it was stolen whilst 
he was asleep, this was held not a stealing of money in the dwelling- 
house within the meaning of the 12 Anne, c. 12. 2 Stark. C. 1*. 
467; Rex v. Challenor, Dick. Quar. Sess. 235, 5th ed.; 1 Rms. Ity 
Grea, 805. 

It is a question for the court, and not for the jury, whether goods 
are under the protection of the dwelling-house, or in the personal care 
of the owner. Tlwmas's case, supra. 

As in burglary, the ownership of the*dwelliug-house must bo proved 
as laid, 

Covmquences of verdict against one of several, as to part of the 
fffence.'y Although a verdict may be found against one only, upon a 
joint indiotment, yet if all the prisoners are found guilty, they must 
Vo found guilty of the compound lareenfr. Thus, where A, and B. 
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were indicted under the statute 12 Anne, e. 7, for stealing goods to 
the value of 6/. 10«. in a dwelling-house, and the jury found A. jjhilty 
of such stealing to the value of (51., and B. to the value of 10.v.; upon 
a case reserved, the judges were of opinion, that judgment could not 
ho given against both the prisoners, but that on a pardon being 
granted, or a nolle proneqni entered as to B., judgment might be 
given against A. JlemimU'aifs case, Russ. Ry. 344. And sec 
Campbell v. Rtg. 11 Q. B. 799. 

Convietion for, on indictment for burghiry.~\ Upon an indictment 
for burglary, and stt*aling to more than the amount of bl., on a failure 
to prove a breaking and entering in the night-time, the prisoner may 
be convicted of stealing in a dwelling-house to the value of bl. Rcj' 
V. Cmnpton, 3 C. t-V R. 418. 


STEALING IN A I>',\ LLLINO-limfsK, ANT TERSON THERETN HE1N& rVI 

IN JIODIT.Y NEAR. 

Statute 7 Wm, 4 and 1 Viet. <^^86.] Tliis offence was provided 
against by the statute 3 W. & Iff. c. 9, s. 1 (repealed by 7 & 8 
Oeo. 4, c. 27), and the provisions of the former statute were re-enacted 
in the 7 & 8 Cleo. 4, o. 29 (E.), and the 9 Geo. 4, c. 55 (1.) 

By the twelfth section of which statutes it was enacted, that if any 
person should break or enter any dwelling-house, and steal therein 
any chattel, moiw’, or valuable security, to any value whatever, or 
should steal any |||bh property to any value Avhatever in any dwelling- 
house, any person therein ||^iiig put in fear, every such offender, being 
convietfid thereof, should suffer death as a felon. 

By the 7 Win. 4 & 1 Yiet. c. 86 (E. & ].), s. 1, so much of the 
above act as relates to stealing,in a dwelling-house, any person therein 
being put in fear, and so much of the same act as relates to the punish¬ 
ment of principals in the second degree, and of accessaries before and 
after the fact to tho said otlence, are repealed, excei>t as to offences 
committed before the 3()th September, 1837, which are to be dealt 
with and punished os if the recent act had not passed. 

By 8. 5, “ whosoever shall steal any property in any dwelling-house, 
and shall by any menace or threat put any (file being therein in bodily 
fear, shall be guilty of felony, and being convicted thereof, shall be 
liable to be transported beyond the seas, for any term not exceeding 
fifteen years, nor less than ten years, or to be imprisoned for any term 
ijot exceeding three years.” 

S. 7, authorises hard labour and solitary confinement, in cases of 
Hbprisoument. 

Jly s. 9, the word “ property” is, throughout the act, to be deemed 
to denote everything included under the words “ chattel, money, or 
valuable security,” used iu the 7 & S Geo. 4, c. 29. 

The thirteenth section of the 7 & 8 Geo. 4, c. 29, vide ante, p. 349, 
describing the buildings which are to be considered parcel of the 
dwelling-house, is applicable to this oft'ence. 

Upon an indictment for this offence, tlie prosecutor must prove— 
1st, the stealing; 2d, that it took place in a dwelling-house; and 3rd, 
that some person therein was put in bodily fear or some menace or 
threat. It will only be necessary in this place to state the evidence 
with regard to the latter head. 
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Proof that some person was put in hodily fear,'] Some doubt existed 
■with^regard to the interpretation of the words “ being put in fear,” 
under the repealed statutes, but the correct opinion appeared to be, 
that though it was necessary that some person in the house sliould be 
put in fear by the offenders, yet it was not essential that the larceny 
should be committed in the piesence of that person. 2 East, P. C. 
633; 1 Itms. hy Grea, Sfll. Whether or not it was necessary under 
the former statutes (and tho words of the 7 & 8 Geo. 4, c. 29, were 
the same) to prove the actual sens^iliou of fear felt by any person in 
the house, or whether if any person in the house was oonscious of the 
fact at the time of the robbery, the fact itself raised the implication 
of fear from the reasonable grounds existing for it, did not appear 
to be anywhere hctlled, (2 East, P. V. 634, 635.) According to 
Mr. East, the practice was to require in oof of the actual fear excited 
by tho fact, when committed out of tl»c presence of the party, so as 
not to amount to a robbery at common law. Hut he added, that cer- 
tatnly if tho person in Avhose presence tho thing was taken was not 
conscious of the fact at the lime, the case ivonld not fall ivithin the 
act. 2 Mast, P. C. 634, 635. liow by the 7 Wm. 4 & 1 Viet. e. 
90y 8. 3, the nature of the acts are deffned by w'hich feai’ is to’ be 
excited, aud in order to make ouf^he offc'uce, it must be proved that 
some person, then being in tlie^iouse, was put in bodily f ar, by 
the use of some menace or threat. Upon an indictment for steal¬ 
ing in a dwelling-hous^', some persons therein being put in fear, the 
prisoner may be convicted of the simple larceny. Elthcrinylon's case, 
2 Leach, 673. 


imEAKISG AND ENTEKINO A BriLDTNa%TTUIN THE OUnTTLAGB. 

A distinction having been created by the 13th sections of the 7 & 
8 Geo. 4, c. 29 (E,), and the 9 Geo, 4, c. 56 (I.), between such build¬ 
ings within the curtilage, as have a communication between them¬ 
selves ai^d the dwolliiig-house, either iramcdiattly or by means of a 
covered and inclosed passage, and such buildings as have not; the 
latter 8pccie.s of buildings are protected by a separate enactment. 

By the 7 & 8 Geo. 4, c. 29 (E.), s. 14, and the 9 Geo. 4, c. 65 (I.), 
s. 14, it is enacted, “that if any person shall break and enter any 
building, and steal thert-in any chattel, money, or valuable security, 
such building being within tJjc curtilage of a dwelling-house, aud 
occupied therewith, but not being part thereof, according to the 
jrrovision hereinbefore mentioned every such offender being con* 
victed thereof, either upon an indictment for the same offence, or 
upon an indictment for burglary, housebreaking, or stealing to iBfe 
value of bl. in a dwelling-house, containipg a separate count for such 
offence [shall be liable, at the discretion of the court, to be trans¬ 
ported beyond the seas for life, or ffm any term not less than seven 
yeans, or to be imprisoned for any t«rm not exceeding three years, 
and if a male, to be once, twice, or thrice {|ublio]y or privately 
whipped (if the court shall so think fit), in addition to such imprison¬ 
ment. 

Nowfhy the 7 Wm. 4, & 1 Viot. c. 90 (U. E.), s. 2, so much of 
the abdve.section as relates to the punishment of persons convicted of 
the offenod therein specified, is repealed, and it is enacted, that every 
person convicted after the oommeneement of this act, of any suen 
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offence, sliall be liable to bo transported beyond the seas for anv term 
not exceeding fifteen years, or to be imprisoned for any tcrffi not 
exceeding three years. 

Jly s. 3, hard labour and solitary confinement may be awarded, in 
cases of imprisonment. 

It has been observed, upon the 7 & 8 Geo. 4, c. 29, s. 14, that spe¬ 
cifying as it does, in cxi)rcs8 terms, a building within the curtilage of 
a dwelling-house, it appears not to apply to many of those buildings 
and out-house.s, which although n«t within any common inclosure or 
curtilage, were deemed by the old law of burglary parcel of the 
dwelling-house, from their adjoining such dwelling-house, and being 
in the same occupation. 2 livsa, hy Grea. 8GI. To this it may bo 
added, that the enactment likewise does not seem to extend to those 
buildings, which being within the curtilage, yet not communicating 
with the dwelliug-house internally, are still held to be parcel of the 
dwelling-house, as in several of the cases already mentioned. 

Upon an indictment framed upon this cnactintoit, tlie prosecutor 
must prove—1st, a breaking and entering, as in burglarj'; 2ud, a 
stealing within ttie building ; 3rd, that the building comes within tho 
statute, riz. that it is a building, ’ijj.thin the curtilage of a dwelling- 
house occuj)ied therewith, and npt being part of such dw'elling- 
house, uceovding t{^ the l.'3ih section of the same statute; and, as 
above suggested, it should also appear that the building is not part 
of the dwcliirig-housc, according to the rules of the common law. 

On the trial of an indictment, for breaking into a building within 
tho curtilage, it njrpeared that the building was in the fold-yard of 
the proseeuptr’sijiiui, and that to get from his dwelling-house to the 
„ fold-yard, it waSBeeessary to pass through a yard called the jmmp- 
yard, into which the hack door of the dwelling-house opened, the 
pump-yard being separated from tho fold -yard by a wall four feet 
nigh, in W’hich there was a gate. The fold-yard had another gate 
leading to the fields on one side, a hedge with a gate leading to a 
high road on another, the other sides of the fold-yard being bounded 
by the farm building, and a continuous wall from the dwelling-house. 
It was lield that the building was within the curtilage. Keg. v. Gt/- 
hert, I C. K. 84. 

Tor the loth section of the 7 & 8 Geo. 4, c. 29, relating to breaking 
and entering shops, &c., see titlCf 
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Statute 7 8 Gen. 4, f. 29 . ,.418 

Proof of heiuy a sefront .419 

What Horrantii are within the statute » . , . 419 
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Proof of being a clerk within the statute .... 428 

Proo f of being a jwrson emplogcd for the purjMtse or in the 

eapaeitg of a elerk or servant within the statute , . 425 

Proof of the chattels, nioneg, ii'C, embezzled , . . 42G 

Proof of the embezzlement ....... 429 

Pnrtieuhtrs of the embezzlement .482 

Embezzlement by persons employed in the public service . 482 

by persons employed by the hank of England 484 

by bankers, agents, and factors . . . 485 

if nural and military stores . . . . 487 

of warehoused yoods, (§*<•. . * . . . 488 


Statute 7 4' 8 ^<’0' 4, c. 29.] Tlie offence ofnmbezzlement, by 
clerks and servants, was provided for by tUe 89Bpo. 3, c. 85 ; but 
that statute is now repealed, and the substance ot it re-enacted by 
the 7 & 8 Geo. 4, c. 29. 

By the 47th sectiou of the latter statute it is enacted, for the 
punishment of •embezzlements committed by clerks and servants, 
“that if any clerk or servant, or any person employed for the pur¬ 
pose or in the capacity of a clerk or seivant, shall, by virtue of such 
employment, receive or take into bis imssessiou any eliattel, money, 
or valuable security for, or in the name, or on tne account, of Lis 
•master, and shall fraudulently embezzle the same, or any pai*t thereof, 
every such offender shall be deemed to ,have feloniously stolon the 
sanie from his master, although such chattel, money, or security was 
HOT received into the possession of such master, otherwise than by 
the actual possession of his cleik, servant, or other person so employed, 
and every such offender being convicted thereof, shall be liable, at 
the discretion of the court, to any of the punishments which the court 
may award as hereinbefore last mentioned.” (8ec. 46, transimrtation 
for not exceeding fourttten years, nor less than seven, or imprison¬ 
ment for not exceeding three years, aind if a male, whipping, see 
jmstj title, Larceny.) 

The 40tli section of the Irmh statute, the 9 Geo. 4, c. 55, corre¬ 
sponds with the above 47th clause, *BXcept that after the words 
“ master” are added the words “ or employer.” 

Hard labour and solitary confinement may he added, in oases of 
imprisonment by the 7 & 8 Geo. 4, o. 29, s. 4, and by the above 
Irish statute/ qualified by the 7 Wm. 4, & 1 Viet. o. 90 (E. & I.), 
s. 5. 

'And by TiS: 8 Geo. 4, c. 29, s. 48, (s. 41,1.) for preventing the 
difficulties that have been experienced in the prosecution of the last- 
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mentioned offenders, it is enacted, “ that it shall be lawful to charge 
’in the indictment and proceed against the offender for any nunfter of 
distinct acts of embezzlement, not exceeding three, which may have 
been committed by him, against the same master, within the space of 
six calendar months from the first to the last of such acts; and in 
every such indictment, except where the oftence shall relate to any 
chattel, it shall be sufficient to allege the embezzlement to be of 
money, without specifying any particular coin or valuable security; 
and such allegation, so far as regards the description of the property, 
shall bo sustained, if the oti’ender shall be proved to have embezzled 
any amount, although the particular species of coin or valuable secu¬ 
rity, of which such amount was cora])osod shall not be proved ; or if 
he shall be juoved to have embezzled any piece of coin or valuable 
security, or any portion of the value thereof, although such piece of 
coin or valuable security may have been delivered to him, in order 
that some part of the value thereof should be returned to the party 
delivering the same, and such part shall have been returned accord¬ 
ingly.” 

Upon a prosecution under this statute, the prosecutor must prove; 
1st, that the prisoner was a clerk or servant, or a person employed 
for the purpose or in the capacity of a clerk or servant, and that by 
virtue of such employment lie received the money, &c.; 2nd, that 
he received or took into his possession some chattel, money, or 
valuable security for or on account of his master; and 3rd, that he 
fraudulently embezzled the same, or some part thereof 

Proof of hvinan servant—what servunts are within the act,~\ It 
is not every pormlb who is employed as a servant that comes within 
the provisions of the statute as to embezzlement; it must be in the 
course of the servant’s emydoyment to receive money, in order to 
render him liable. Thus, the servant of a carrier emjiloyed to look 
after the goods, but not entrusted with the receifit of money, is 
not within the statute. 2'horlep’s case, 1 Mmt. C. C. 343. The 
prisoner was an apprentice to a butcher, and his duty was to carry 
out the meat, but he had never been employed to receive money. 
Having delivered a bill for meat to one of his master’s customers, 
he embezzled the amount. Being convicted of the embezzlement, 
the judges, on a case reserved, lield the conviction wrong, on the 
ground that it did not appear, by the evidence, that the prisoner ims 
employed to receive money for his master, or receive the mone^n 
question by virtue of his employment. It seemed to be the opinion 
of the judges that an apprentice was a servant, within the meaning 
^f the act. McUish's case, Jiuss. lit/. 80. Where the prisoner 
was employed to lead a stallion, with authority to charge and 
receive a fixed sum, hut not less, and he received a less sum and 
embezzled it, this was holden not to be within the statute, because 
the money was not received by virtue of his employment. Snmcley*s 
case, 4 P. 890. A. a brewer sent his drayman B. out with porter, 
witli authority to sell it at fixed prices only. B. sold some of it to 
C. at an under price, and did not receive the money at the time; but 
A. hearing of tliis, unknown to B., told C. to pay B. the amount, 
which C. did, and B. when asked for it by A. denied the receipt of 
the money. Patteson, J., held this to be sufiioient evidence of embez¬ 
zlement. Aston*s ease, 2 C. if K. 413. In the more recent case of 
R. V. Harris, 1 Dears. C. C. B. 344 ; 8. C. 23 L. J. M. C. 110, 
Parke, B., expressed himself as satisfied with his decision in 8nowUy*s 
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case. In iJ. v. Harris, the prisoner was the miller of a mill in a 
ciumty gaol, and it was his duty to direct persons bringing grain to 
be ground to obtain from the porter a ticket speci^ iug the quantity 
of the grain, which ticket was the tniller’s order for receiving the 
grain. Ho was to receive tbe grain with the ticket, to grind the 
grain, to take the money for the grinding, and to account for it to 
the governor, who had to account to the treasurer. The miller 
had no right to grind any grain at the mill for his own beiielit. The 
prisoner grouml some grain for certain ]»ersoua who never obtained 
a ticket, and who were not directed by the pi honor to get one, and 
be applied the money paid for the grinding to his own use. It was 
held that the prisoner had been improperly convicted of embezzle¬ 
ment ; the judges being of opinion tivat the money was not received 
on account of his master, but by a misuse of the pow'er of his master’s 
mill. 

Where a servant, who was not authorised to receive money, was 
standing near a desk in his master’s counting-house, and a person, 
who owed money to the master, paid it to the servant, supposing that 
he was authorised to receive money, and the servant never accounted 
for the money to his master; this w’us held no embezzlement. (Jrow- 
Uajs case, cited by Aldi-rsnn, ]{., in Ilawtin's ease, infra. So where 
A. owed the prosecutor o/., and paid it to the prisoner, who was the 
prosecutor’s servant, supposing him authorised to receive it, which he 
was not, and the ])risoner never accounted to his master for the 
money; Alderson, B., held, that tliis was not einhezzlement. TIaw- 
tin's case, 7 C. tS’ !*• 281. See also llcy, v. lieareovk, 1 (,hjr, (J. 187. 
But it is sutRcient if he wsys employed only upon tlie one occasion 
in question to receive money, if acting at that tiific in tlie capacity 
of a servant so employed. Thus, a persem employed by a carrier was 
directed by his employer to receive a sum of 21., which he did receive 
and embezzled ; and on a case reserved, the judges w'ere of opinion 
that ho was riglltly eonvieted of embezzlement. Spencer's case, Jiiiss, 
<$• Ky. 299. where a drover keeping cattle for a farmer at Smith- 
held, w'as ordered to drive the cattle to a purchaser and receive the 
money, which he did, and embezzled it, the judges were unanimously ’ 
of opinion that the prisoner wms a servant, within the meaning of 
the act, and that the conviction was right. Hw/ltes's case, 1 Moo. 
a. a 370 . 

^ut where a drover was employed by a grazier in the country to 
dnve eight oxen to London, with instructions that if he could sell 
them on the road he might, and those he did not sell on the road he 
was to take to a particular salesman in Smithfield, who was to sell 
them for the grazier; and the drover sold two on the road, aii^ 
instead of taking tlie remaining six to the salesman, drove them hiiu- 
self to Smithfield market and sold them there, and received the 
money and apidied it to his own use; it was held by Littiedale, J., 
and Parke, B., (there being separate indictments against the prisoner 
for larceny and embezzlement,) that Jhe could not bo convicted of 
either offence. Goodlmlij's case., 8 P. 605. 

It i| not neiessary that the servant should have been acting in the 
ordinary course of his employment when he received the money, pro¬ 
vided, that he was employed by his master to receive the money on 
that.parUonlar occasion. ,The prisoner was employed to collect the 
tglU at a {i^rticular gate, which was all that he was liired to do ; but 
on one eetasion bis master ordered him to receive the tolls of another 
gnte, which the prisoner did»‘ and embezzled them. Being indicted 
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(trader the 39 Geo. 3, o. 86,) for this embezzlement, a doubt arose 
whether it was by virtue of his employment, and the ease was reserved 
for the opinion of the judges. Abbott, C. J., Holroyd, J., and 
Garrow, B., thought that the prisoner did not receive the money by 
virtue of his emploj'raent, because it was out of the course (»f his 
employment to receive it. But Park, J., Burrough, J., Best, J , 
Huilook, B., and Bayley, J., thought otherwise; because, although 
out of tlie ordinary course of tlie prisoner’s employment, j'ct as, in 
the character of servafit, he had submitted to bo employed to rective 
the money, the case was within the statute. Thoma/t Smith’s case, 
liuss, iV Jly. 61(>. 

So althou*-!! it may not have been part of the servant’s duty to 
receive money, in the capacity in which he was originally hired, yet 
if he has been in the habit of receiving money for his master, he is 
within the statute. Thus, where a man was hired as a journeyman 
miller, and not as a clerk or accountant, or to collect money, but was 
in the habit of selling small quantities of meal on his master’s account, 
and of receiving raontijpr for them ; Richai’ds, 0. B., held him to he a 
servant witliin the 39 Geo. 3, c. 85, saying, that he liad no doubt the 
statute was inb-nded to comprehend raasttirs and servants of all kinds, 
whether originally eonneeted in any particular character and capacity 
or not. JjarJiCi''s case, J)ow. Jii/. N'. F. C. 19. 

If the servant be intrusted with the receipt of money from par¬ 
ticular jjersons, in the ordinary course of his employment, and 
receives money from other persons and embezzles* it, the case seems 
to be within the act. The prisoner was employed by tlie prosecutors 
in the capacity of clerk, as et'eiiinff eollevtor, in which character it 
was his duty to leceive every evening, from the porters employed in 
the business, snch money as they had received from the customers in 
tlie coursv^ of the day ; and it was the prisoner’s duty to pay over 
these sums to anotlier ehuk the fdlowing morning. lie W'as not ex¬ 
pected in thu course of his cmploynumt to receive money fz’om the 
customers tliem-selves. Having called on a customer for the payment 
of a bill, lie received a check and embezzled it. Being convicted of 
this offence, the judges, on a case roseived, were of opinion that as 
the prisoner was intrusted to receive from the porters such moneys 
as they had collected from the customers in the course of the day, tfie 
receiving immediately from the customers, instead of receiving 
through the medium of tlie porters, was such a receipt of money “Jtiy 
virtue of his employment ” as the aet was meant to protect, lieechey's 
ease. Fuss, Fy. 319. So where the prisoner received a sum of 
money from one of his roastei’s regular customers, and it appeared 
that it was not part of^is duty to receive moneys from those persons, 
it was ruled by Arabin, S., after consulting Gaselee, J., Aldcrson, B., 
and Gurney, B., that this was within the statute. Williams's case, 
6 a ^ F. 626. 

A female servant is within the statute. EJizahvth ^Smith’s case, 
Fuss. Fy. 267. So likewise is on appronGce. Mellish’s case, Fuss. 
cS* Fy. 8()', ante, p. 419. Bo a clerk or servant to a corporation, 
although not ajipoiuted under the common seal, forlfe is, notwith¬ 
standing, a jierson employed as a clerk or servant within the statute. 
Feacall’s case, 1 C. fy F. 4fi1; 2Fms. hy^ Grea. 169 («.): and in 
Williams v. Stott, 1 Vrom. fy M. 689, it is said by Vaughan, B., 
that there can he no doubt that the statute would be held to embrace 
persons employed in the capacity of clerks or servants to corporations. 

A person wlio is the serz ant of two persons in partnership, is the 
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Beryant of each within the act (but eee pod, p. 423,) The priBoner 
was in the employ of B. and R. as their book-keeper. While in this 
situation he received into his possession the notes in question, beinjsf 
the private property of B., to be deposited in the safe where the 
money of the firm was usually kept. Being indicted for embezzling 
these notes, it was objected that he was the servant of the partners, 
and not of the individuals ; but Bay ley, J., held that he was the 
servant of both [each,] and said that it had been decided by the 
judges, that where a traveller is employed by ^veral houses to receive 
money, he is the individual servant of each. Carres case, liuss, ^ 
Jty. p. 423; Leechh case, 3 8i^rk. 70. A person employed 

by A. B. to sell goods for him at certain wages, may be conviotei of 
embezzlement as the servant of A. B., though at the same time 
employed by other persons, and for other purposes. Jietj, v. Batty, 
2 Moo. a C. 2o7. 

A. being one of several proprietors of a Hereford and Birmingham 
coach, horsed it from Hereford to Worcester, and employed the pri¬ 
soner to drive it when he did not drive it himself, the prisoner having 
all the gratuities, as well when A. drove as when the prisoner did so. 
It was the prisoner’s duty, on each day when ho drove, to tell the 
book-keeper at Malvern £ow much money he had taken, the book¬ 
keeper entering the sum, together with what he had taken himself, in 
a book and on the way-bill, and he then had to pay over the latter 
sum to the prisoner, who was to give the two sums to A. The pri¬ 
soner gave true acSounts to the book-keeper, who made true entries, 
but the prisoner accounted for smaller sums to A., saying that these 
were all, and paid over to A. such smaller sums. All the proprietors 
were interested in the money, but A. was the party to receive it, and 
he was accountable to his co-proprietors. It was held by Patteson, 
J., that this was embezzlement, and that the prisoner was rightly 
described in the indictment as the servant of A., and that the money 
embezzled was properly laid as the money of A. Whitens case, 8 C, 
^ r. 742; S. a 2 Moo. C. C. 91. 

The prisoner was a carrier, whose only employment was to carry 
unsewed gloves from a glove maniifacturer at A. to glove-sowers who 
resided at B., to carry back the gloves when sewed, and to receive 
the money for the work, and pay it to the respective glove-sewers, 
deducting his charge. On some occasions, instead of paying over the 
money received for certain of the glove-sewers, ho denied the receipt 
of it, and appropriated it to his own nse. It was held, that he could 
not be considered the servant of the persons defrauded, and there¬ 
fore was not liable to be convicted of embezzlement, for his offence 
was a mere breach of trust, as he was bailee of the money. Gibb's 
ease, I Bears. 0, C, M. 445; S. C. 24 X. J. Sf, V, 63. 

Vroqf of being a servant within the statute—wages or payment 
of eervant.yfs Several cases have occurred in which doubts have 
arisen whether the ’J)arty offending opuld he considered a servant 
within the meaning of the statute, on account of the manner in which 
he Wes' remuriirated for his services. The allowance of part of the 
profit on the goods sold will not prevent the character of servant 
from arising. The prisoner was employed to take coals from a colliery 
and sell them, and bring the money to his employer. The mode of 
paying him was by allowing.;him two-third parts of the price for 
which he sold ^e coal, abotd the price charged at the colliery. It 
was objected thipt the money trAs the joint property of himself and 



Embezzlement. 


423 

liis employer; and the point was reserved for the judges, who hel^ 
that the prisoner was a servant within the act, They said that the 
mede of paying him for his labour did not vary the nature of his 
employment, nor make hind less a servant than if he had been paid a 
certain price per chaldron or per day; and as to tiie price at which 
the coals were charged at the colliery in tliis instance, that sum he 
received solely on his master’s account as his servant, and by embez¬ 
zling it he became guilty of larceinr within the statute. Jlartlcy's 
case, Rms. Jiy. 139; See also Wftrtlf‘y''s case, 2 Den, C. C. M. 333 ; 
8. C, 21 L. J. M. V. 44. The prisoner was employed by the prose¬ 
cutors, who were turners, and was paid according to what he did. 
It was part of his duty to receive orders for jobs, and to take the 
necessary materials from his master’s stock to work them up, to 
deliver* out the articles, and to receive the money for them; and then 
his business was to deliver the whole of the money to his masters, 
and to receive back, at tlie week’s end, a jnoportion of it for working 
up the articles. Having executed an order, the prisoner received 
three shillings for which ho did not account. Being convicted of 
embezzling the three shillings, a doubt arose whether this was not 
a fraudulent concealment of the order, and an embezzlement of the 
materials ; but the judges held the conviction right. Hoggin^e case, 
Muss. My. 145. 

A partner in a firm contracted to give his clerk one-third of his 
own share in the profits. The other paitners knew of and assented 
to the arrangement. It was held by Chambre, J., that this did not 
make the clerk a partner, and he was convicted of embezzlement. 
Zfolmes^s case, 2 J^ew. C. C. 256. The above learned judge quoted a 
parallel case on the northern circuit before Wood, B, The prisoner 
was employed by a Mr. F. as master of a coal vessel, who sent him 
with a cargo of coals. The custom of the trade was for the person 
who superintended the business to receive two-thirds of the freight, 
and the owner one-third. The prisoner took the whole; whereupon 
he was indicted for embezzlement, and convicted. It was objected, 
on his behalf, that he and the owner were joint proprietors of the 
freight, hut a largo majority of the judges held the conviction right. 

Proof of hetng a clerk, within the statute.‘\ A person who acts as a 
traveller for various mercantile houses, takes orders, and receives 
moneys for them, and is paid by a commission, is a ehrk (but see 
post) within the statute. The prisoner was indicted for embezzling 
the property of his employers, Stanley & Co. He was emidoyed by 
them and other houses as a traveller, to take orders for goous, and 
collect money for them from their customers. He did not live in the 
house with them. He was paid by a commission of five per cent, on 
all goods sold, whether he received the price or not, provided they 
proved good debts. He had also a commission upon all orders that 
come ty lettey, whether from him or not. He was not employed as 
a clerk in the counting-house, nor in any other way than as above 
stated. Stanley & Co. did not allow him anything for the expenses 
of his jonmeys. Having been convicted of embezzling money, the 
property of Stanley & Co., the judges, on a case reserved, held the 
conviction right. Carres case. Muss. ^ My. 198. 

But in Qoodhody's case, ante, p. 420, Parke, B., said, I am of 
opinion, that a man cannot be the servant of several persons at the 
same time, but is rather in the oheracter of an agent. There is one 
case in which it was held that a man may be the servant of several at 
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one time {Carres case, supra; and see It. v. Hatty, ante, p. 422^; but 
1 wish to have that question furtlier considered by the judges.” 

A person employed by overseers of the poor, under the name of 
their accountant and treasurer, is a clerk within the statute. The 
prisoner acted for several years for tlie overseers of the parish of 
Leeds, at a yearly salary, under the name of their accountant and 
treasurer, and as such received and paid all the money receivable or 
payable on tlieir account, rendering to them a weekly statomemt, 
purporting to be an account of moneys so received and paid. Having 
retained a portion of the moneys for his own use, he was indicted ana 
convicted of embezzlement; and on a case reserved, the judges were 
of opinion that he was a clcik and servant within the 39 Oeo. 3, c. 85, 
Squires's ease, Hass. iS* Ity. 349 ; 2 Stark, 349. So wh*^re a person, 
who acted as clerk to parish olliccrs, at a yearly salary voted by the 
vcsti-y, was charged with crabczzlomcnt, as clerk to such officers, no 
objection w'as taken. Tyers' case, liuss. (if- JRy. 402. And an extra 
collector of j)oor-ratcs, paid out of the parihh funds by a per contage, 
was held by Jlichardsou, J., to be the clerk of tlie churchwardens and 
overseers, so as to support an indictment for embezzlement. IVards 
ease, Gow. 168. The treasurer to the guardians of the poor of llir* 
mingham, appointed under the 1 & 2 \Vm. 4, c. (Si (local and per¬ 
sonal), is the servant of the guardians. U^'lch's case, 1 l)cn. C. 6'. 
It. 199. 

On an indictment against the clerk of a savings’ bank, the judges 
held that he w'as proporly described as a clerk to the trustees, 
although elected by the managers. Jenson's case, 1 3foo. C. V. 434. 
So on an indictment for embezzlemt'nt, a collector of poor and other 
rates in tlie parish of St. Paul, Covent Garden, was held by Vaughan 
and Patteson, ii., to be rightly described under a local act (10 Geo. 4, 
e. Ixviii), as servant to the committee of management of the affairs 
of the parish^ though he was elected by the vestrymen of the i>arisli. 
Callahans case, 8 C. P. 151. An assistant overseer, apiminted 
and paid a salary by tlie guardians of a poor-law union, is not the 
servant of the overseers. TowusentVs case, 1 Den. C. C. P. 167. The 
prisoner was employed by the overseers of a parish to collect poor- 
rates on their account. As their agent he demanded the amount of a 
rate from the landlord of a house, w'ho usually paid his tenant’s 
poor-rates; but he entered the amount in his book as uncollected, 
and as legally excused, and appropriated the money. It was luld, that, 
although the overseers might not have been able to enforce the pay¬ 
ment of the sum so embezzled, the prisoner received it in virtue of 
his employment, and on account of liis employers, and that it w'as not 
necessary to lay the money as the joint property of the cliurch- 
waidens and overseers. Atky's case, 1 Den. C. C. It, 671; S. C. 19 
L. J. M. C. 149. W. engaged with a railway company to find 
horses and carmen to deliver the company’s coals, and that hq or Ids 
carmen should, day by day, duly account for and deli\er to the com¬ 
pany’s coal manager all moneys received from customers in payment 
of coals. The delivery-notes and receipted invoices of the coals were 
handed to W.’s carmen by the company’s officers. The delivcpT'- 
.were entered by W. in his book, and the receipted invoices 
to the customers. The prisoner was a servant of W., and was 
empb!»yed by him in the delivery of cools of the company. It was 
'the prisoner’s duty to pay over direct to the clerk of the company 
Jkxjy money' he might rceeivq from customers. Such moneys never 
fbrmcd items of account between W, and the company. The prisoner 
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appropriated to his own nse a sum of money which he had thui^ 
received in payment of some of the company’s coals, delivered by him 
as seiwant of W. It was held by a maiority of the judges, that these 
facts showed that such a inivity existed between the prisoner and the 
company, os to make the latter the company’s agent to receive the 
monev, and to pay it over to them; that the money could not be 
consiiitred as money received on account of W., but on account of the 
company, and, consequently, that the prisoner could not be indicted 
asW.’sseivantforembezzliiigW.’smoncy. Benunmnt's casc^ 17>ear«. 
C. C. It. 270 ; S. C. 20 L. J. M. V. 54. Sec also Bayky's cme^ 5 Weekly 
Itejm-ter (Mich. Term, 18G5), p. 48. So it was held by the judges that 
it was embizzlement in a member of and secretary to a society, 
fraudulently to withhold money received from a member to be paid 
over to tile trustees, and that he miglit be stated to bo the clerk and 
servant to the trustees, and that the money was properly described 
as their propi^rty, fdthou;!;h the society was not enrolled, and though 
the money in the ordiiiarv course ought to have been rec<‘ived by a 
steward. Hull's vase, 1 C. C, 474. So it is embezzlement in 
the clerk of a friendly society fraudulently to w’itliheld the rents of a 
house collected in the course of his duty as cleik; and he maybe 
laid to be the clfirk or servant of the trustees to wham the house was 
couveyed, if appointed, i ither by Ilium or the society. It is no defence 
that the business of the society has not been conducted according to 
the statute. Jtvy. v Milkr, 2 Moo. C. C. 249. 

But where a society iu consequence of administering to its mem¬ 
bers an unlawful oath was an unlawful combinutiou and confederacy * 
trader the statutes 37 Geo. 3, e. 123; 30 Geo. 3, c. 79; 5.2 Geo. 3, 
c. 104 ; and 57 Geo. 3, c. 19 ; it was lield by Mirehouse, C. S., (after 
consulting Bosanquet and Coleridge, JJ.,) tliat a person charged with 
embi'zzleinoiit as clerk and servant to such society could not he 
convicted. Ifuni's case, 8 C. P. 042. ^ 

Proof of bvitiff a person employed for the 2 )urpose or in the capacity 
if a clerk or servant within the stalide.'] It is sulUcient, if it be shown 
tliat the prisoner was a person employed, for the purjiose or iu the 
capacity of a clerk or servant. The casually procuring a person to 
receive a sum of money will not render that person “ a person em¬ 
ployed for the purpose, or iu the capacity of a clerk or servant.” 
The prisoner w^as schoolmaster of a charity-school, llis appointment 
was by a committee, of which the prosecutor Avas treasurer. There 
was a regular collector to receive the subscriptions to the school. 
The duty of the prisoner was only to teach the scholars. The prose¬ 
cutor had been accustomed himself to receive a voluntary coatribii- 
tion to the school^ but being confined to his bed, he left a written 
direction for the puisoher to receive it. This was not the order of the 
committee. The prisoner received, and did not account for the 
money. Being convicted of embezzlement, the judges, on a case 
reserved, were unanimously of opinion that the conviction was wrong, 
inasmuch as the prisoner did not stand in such a relation to the pro¬ 
secutor, or the committee, as to bring him within the act 7 & 8 Geo, 4, 
e. 29. Netthtovis case, 1 Moo, C. C. 269. So Avhere tlie prisoner 
had sometimes been employed by the prosecutor as a regular labourer, 
and sometimes as a roundsman, for a day at a time, and had been sent 
several times by him to the bank for money; but, upon the day in 
question, was not working for the prosecutor, and was sent to the 
bank for money, recei\ing sixpence for his trouble; he having applied 
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^he money to his own nso, and being indicted for embezzling it, it was 
held by Park, J. (after conferring with Taunton, J.), that the prisoner 
was not a, servant of the prosecutor within tlie meaning of the act of 
parliament, and that it wos no embezzlement. Freeman's case, 8 
C. ^ P. 534. The clerk of a chai»elry, who receives the sacrament 
money, is not the servant either of the ourate or of the chapel wardens, 
or of the poor of the township, so as to render a retaining of part of 
the money collected by him embezzlement. BurUtn's ease, 1 Moa. 
C. C. 237. A person was chosen and sworn in, at a conrt-leet held 
by a corporation, as chamberlain of certain commonable lands. The 
duties of the chamberlain (who received no remuneration), were to 
collect moneys from the commoners and other persons using the com¬ 
monable lands; to employ the monevs so receivtd, in keeping the 
lands in order; to account, at the end of the year, to two judermen 
of the corporation; and to pay over any balance in his hands to his 
successor in office. In an action for accusing this person of felonious 
embezzlement, it was held by the court of Exchequer that the plain- 
titf w'as not a clerk or servant within the 7 & 8 Geo. 4, c. 29, s. 47. 
Mr. Baron Bayley said, “It appears to mo that the statutory provision 
was intended to enabrace persons of a vtry different description from 
the plaintiff’. From the whole of that provision, if seems to me to 
have been intended to apply to jiersons in the ordinary situation of 
clerks or servants, and having masters to whom they are accountable 
for the discharge of the duties of their situation. Now, in the present 
case, is the plaintiff’ in that situation r' and who are his masters ? 
From the evidence, it appears that he was not nominated by the cor¬ 
poration or commoners, but was appointed to the post of chamberlain 
at a conrt-leet. And how can it be said that the corporation or the 
commoners are his masters, when he does not derive his autljority 
from them V* He then distinguished this case from those of Squires 
and Tyers iMntc', p. 424), and thus proceeded:—“In the present 
case, 1 thinlPbhat tne plaintiff’ does not come within the fair meaning 
of the statute; he is not the servant of another; he fills an office 
of his own; he does not receive money in the course of his employ¬ 
ment as the mere agent of another; but ap{)ears to bo entitled, by 
virtue of his office, to keep the money in his own hands, until the 
end of the year for which he is appointed.” Wlllmm v. Stott, 
I M. 675. 

It was held, on a case reserved, that a clerk to a joint-stock banking 
company, established under the 7 Geo. 4, c. 40, may be convicted of 
emb^zlmg the money of the company notwithstanding he is a share¬ 
holder. B. V. AtkimoUf Carr. ^ M. 525; 2 Moo. C, C. 278. 

Proof of the chattel^ money^ 8^e. embezzled.'] The chattel, money, or 
valuable security embezzled by the prisoner mnsi be such as has not 
come to the possession of his master; if it has come to his possession, 
the offence is larceny, and not embezzlement. The prisoner received 
a sum of money from her master to pay his taxes and poor-rates, but 
did not pay the same; being indieted and convicted of having em¬ 
bezzled the money, on a case reserved, the judges held the conviction 
wrong. B. v. Miz^eth Smithf Buss. ^ By, 267; 2 Buse. by 6rea. 180, 
lajA, ,later case the indictment charged the prisoner with having 
re^sh^ and taken into his possession one shilling on account of his 
mister, and embezzled the same; and upon the evidence, it appeared, 
that having 2s. 6d, of his master’s money, to pay an account of his 
master, he only pmd one shilling and sixpence, and converted the 
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other shilling to his own use; upon whieh Park, J., directed the jury ‘ 
to acquit the prisoner. JR. v. 2 Rum. by Grea. 180. The 

prisoner, a clerk in the employment of A., received from another 
clerk, 3/. of A.’s money, that he might (amongst other things,) pay for 
inserting an advertisement in the gazette. The prisoner paid 10#. for 
the insertion, and charged 20s. for the same, fraudulently keeping 
back the difference. The prisoner having been convicted of embezzle¬ 
ment, on a case reserved, the judges thought the offence not.within 
the statute, because A. had had possession of the money, by the hands 
of his other clerk, and they thereupon held the conviction wrong. 
John Murray's case, 1 3foo. (7. C. 276; 5 C. ^ P. 145. 

But where money is received on account of his master by one 
servant, and by him handed over in due course of business to another 
clerk, the prisoner, to be delivered to the master, but the prisoner 
fraudulently appropriated it; it was held that tliis was embezzlement. 
Mazters's ease, 1 Den. C. C, R. 332. “ In Murrays case,'’ said 

Pollock, C. B., “the case was not within the statute, because the 
master had luid possession of the money by the hands of another 
servant: and wlieu it was given away to the prisoner by that servant 
to be paid away on a<fR>uut of the master, it must be deemed in law 
to have been so given to the prisoner by his master: the fraudulent 
appropriation of it, being thus a tortuous taking in the first instance, 
was not embezzlement but larceny. But here the money never 
reached the master at all: it W'as stopped by the prisoner on its way 
to him. The original taking was lawful, and therefore the fraudulent 
appropriation was embezzlement.” In a subsequent case, it appeared 
that rixe prisoner having been entrusted by his master with a number 
of articles of soldiers’ clothing i'or the purpose of selling them, and 
tmi pounds in silver to enable him to give ohange, sailed in a ship for 
the coast of Africa, having before his departure written to his master 
to say that he would send the account, together with a reimttanoe, from 
Madeira: it was held that he could not be convicted of embezzlement, 
having received the goods and money from his ipaster himself. 
Hawkins’s case, 1 Den. C, L\ R. 584. 

Where a servant, who was sent by his master to get ohange for 
a 52. note, apx>ropriated the change to his own use, it was held % the 
judges, that as the master never had possession of the change, but by 
the liands of the prisoner, this was embezzlement and not larceny. 
Sullen’s case, 1 Moo. C. C. 129; where the master’s good%are sold 
without his authoriW, and their price embezzled, the statute does 
not apply. Reg. v. Wilson, 9 C. ^ P. 27. 

In the following case, although the money bad been in the posses¬ 
sion of the master, and was at the time, in construction of law, still in 
his possession, the offence was, notwithstanding, hold to be embez¬ 
zlement. The prosecutors suspecting that the prisoner, their servant, 
had embezzled their money, desired a neij^hbour to go to their shop 
and purchase some articles, and they supplied him with three shillings 
of their own money, which they had marked for the purpose. ^ The 
neighbour went to the shop, bought the articles, and paid the prisoner 
for thm with the three shillings, wbieh he embezzled. It was oon- 
tendeiTibr the prisoner that the money was already in the master’s 
possession, and that the offence, therefore, was not embezzlement. 
The prisoner being convicted, on a case reserved, the judges held the 
conviction right. liege’s case, Russ. 41' -Ky* 160; 2 Leach, 1033; 
occ, GilPs case, 1 Dears^ C. C, R. 289; S, C. 23 L. J. M, C, 50, 

Some difficulty formerly arose upon indictments under the 39 Qeo. 3, 
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with regard to the money which should be deemed to he embezzled, 
where the prisoner had received several sums on the same day, and 
had not accounted for some. The prisoner received on account of 
his masters 18/. in one pound notes; he immediately entered in the 
books of his employers 12/. only as received, and accounted to tliem 
only for that sum. In tlie course of the same day he received 1()4/. 
on their account, which he paid over to tliem that evening witn the 
12/. It was urged for the prisoner that this money might have 
included all the 18/. iu one pound notes, and if so, he could not be 
said to have embezzled any of them. The prisoner being convicted, 
on a case reserved, nine of the judges lield the conviction right, being 
of opinion, that from the time of making the false entry, it was an 
embezzlement. Wood, B., doubted whether it could be considered an 
embezzlement, and Abbott, C. J., thought that the point should have 
been left to the j ury, and that the conN iction was wrong. llaWs case, 
Rms. tS* Ry. 463 ; 3 Stark. 67. 

The halves of country bank-notes may be described as “ chattels,” 
within the statute. Mbad's vase, 4 C. tii' I*. o3o. But upon a charge 
of embezzling so many pounds, it is not sallicient to prove an em¬ 
bezzlement of tlio same number ol‘ bank-noflh to the same amount. 
Lindset/s case, 3 Cketw. Bunt, 189. A bank post bill cannot be 
described as a bill of exchange. J/oor’s case, 1 JLeicm, C. V. fK). 

It was held upon the statute 39 Geo. 3, that the indictment ought 
to set out specially some article of the property embezzled, and that 
the evidence should support that statement. Theretbre, where tlie 
indictment charged that the prisoner embezzled the sum of oae pound 
eleven shillings, and it did not appear whether the sum was paid by a 
one pound note and eleven shillings in silver, or by two notes of one 
pound each, or by a two pound note, and change given by the prisoner; 
on a case reserved, the judges wt're of opinion that the indictment 
ought to set out specifically, at least, some articles of the property 
embezzled, afnd that the evidence should support the statement, and 
they held the conviction wrong. Furneaux's case, Rim Ry. 335 ; 
Tyers* case, id. 402. But now hy the 7 & 8 Geo. 4, c. 29, s. 48, it 
is sufficient to allege the embezzlement to be of money, witliout 
specifying any particular coin, or valualile security, and such allega¬ 
tion so far as it regards the description of property, shall be'eustaiucd, 
if the offender shall be proved to have embezzled any amount, although 
the par^jpular species of coin, or valuable security, of which such 
amount was composed, shall not be jiruved. 

It was the duty of the prisoner, who was a banker’s clerk, to receive 
money and to put it either into a box or a till, of each of which he 
kept the key, and to make entries of his receipts in a book; the 
balance of each evening being the first item with which ho debited 
himself in the book the next moping. On the morning of tlic day in 
question he had thus debited himself with 1762/. and at the close of 
business on the latter day, he made the balance in the “ money book” 
1309/. On being called upon in the evening by pe of his employers 
to produce his money, he threw hin^self upon his employers’ mercy, 
saying he was about 900/, short. On examination it was fomd that 
the prisoner, instead of having 1309/. had only 345/. making tM actual 
■ deff^pey 9G4£ The jury having found the prisoner guilty, upon an 
inj^ri^ent of embezzling “money to a large amount, to wit, 500/. 
a, majority of the judges height to seven) after very considerable 
<^ubt8, Were of opinion that; there was suflleient evidence to go to the 
of the prisoner having received certain moneys on a particular 
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day, and for them to find he had embezzled the sum mentioned in the 
indictment. Grove's case, 7 C. P. 635; 1 Moo. C. C. 447. But 
in a more recent case, Alderson, B., after stating that the determin¬ 
ation in the above case proceeded more upon the particular facts than 
upon the law, said, “ It is not sufficient to prove at the trial a general 
deficiency in account. Some specific sum must be proved to be em¬ 
bezzled, in like jnanner as in larocny some particular article must be 
proved to have been stolen.” Jones's case, 8 C. <Sr P- 288. It was 
the duty of a clerk to receive money for his employer, and pay wages 
out of it, to make entries of all moneys received and paid m a book, 
and to enter the weekly totals of receiitis and payments in another 
book, upon which last book he, from time to time, paid over his 
balances to liis employer. Having entries of weekly payments in his 
first book, am5unting to 25/., he entered them in the second book as 
35/.; and two months after, in accounting with his employer, by these 
means made his balance 10/. too little, and paid it over accordingly. 
William, .1., held that tlie clerk could not, on these facts, be con¬ 
victed of embezzlement, without its being slnp^n that he had received 
some particular sum on account of his employer, and Imd converted 
either the whole or part«of that sum to his own use. Peg. v. Chapman, 
le. 119. 

It is not necessary that the exact amount or value of the thing 
embezzled should bo stated. Carson's case, Jt, ^ It. 303. 

Proof of the emhczzlement.'] The fact of embezzlement*'by the 
prisoner must bo proved as charged. It is not sufficient to snow a 
pare non- 2 »aymfut. Tims, where a master gave his servant money to 
•pay taxes, and the only evidence of embezzlement was, that the 
collector had never received the money, the ijrisoner being convicted 
Cf embezzlement, the judges held the conviction wrong, upon tlio 
ground that there was not sufficient evidence of the prisoner having 
embezzled the money; the fact of not having paid the monev over to 
the collector not being evidence of actual embezzlement, but only 
negativing the application, of the money in the manner directed. 
£liz. Smith's case, Russ, <§■ Ry. 2G7. The prisoner was clerk to the 
proprietors of a mail coach, and it was his duty to receive money for 
passengers and parcels, to enter the sums in a book, and to remit the 
amount weekly to his employers. He was indicted for embezzling 
some of the moneya thus received ; and it appeared that he had 
entered all the sums in the book, and had made no false entry, but it 
was imputed to him that he had not forwarded the sums in question 
to his employers, according to his duty; Vaughan, B., said, “ this is 
no embezzlement, it is only a default of payment. If the prisoner 
regularly admits the receipt o| the money, t^e mere fact of not paying 
it over is not a felony, is only matter of account.” Hodgson's ease, 
3 C. P, 423. So where it appeared by the books of a derk, that 
he had received much more than he had paid away, and from tliis the 
prosecutors wished it to be inferred that he must have embezzled 
some particular note or piece of money; Garrow, B., held that this was 
not enough, and that it was necessary to jirove that some distinct 
act of i|pibezzlement had been committed. Helh's case, 2 Russell, 
1242, Is/ ed. So BoUand, B., held that it was not enough to jiroye 
that a clerk had received a sum of money, and not entered it in his 
hooks, unless there was also evidence that he had denied the retseipt 
of it, or the like. Jones's case, 1 C. ^ P. 883. On a second 
indictment against the same prisoner, it appeared that one £. owed 
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th« prosecutor 51., and that he paid the prisoner 3f. 14s. 6<f. in cash, 
Is. m. being allowed for discount, and the remaining 11. 4s. being 
set against an account due :&om the prisoner to £. The prisoner 
had credited E. in the ledger to the amount of 51., and had entered 
51. 148. Qd. in the cash book. The prosecutor bad never called the 
prisoner to account with respect to the sum of 51. BoUand, B., held 
that this did not amouht to embezzlement, ohservijig, “ In oases of 
this sort, the thing alleged to be embezzled should not be laid out of 
the question. If goods are taken an intent may more clearly appear 
than in the case of money, as the same pieces of coin may, in many 
oases, not be paid over.” Jb. 834, See also Luder^s coze, 5 Weekly 
Meporter, 50 {Mich. Term, 1850). ' 

In general the act of omhezzloment cannot be iwad to take place 
until the party who has received the money refuses *to account, or 
falsely accounts for it. When the prisoner received the money in 
Shropshire, and told his master in StaBbrdshire that he had not 
received it, the question was, whether he was properly convicted for 
the embezzlement in ^e former county. On a case reserved, the 
conviction was held rignt. Lawrence, J., thought that embezzlement 
being the oilcnce, there was no evidence of anv offence in Shropshire, 
and that the prisoner wiis improperly indicted in that county.* But 
the other judges were of opinion, that the indictment might be in 
Shropshire, where the prisoner received the money, as well as in 
Staffordshire, where he embezzled it, by not accomtiny for it to his 
master f that the statute having made receiving moiHey and embezzling 
it a larceny, made the offence a felony where the property was first 
taken, and that the offender might, therefore, be indicted in that or 
in any other county into which he carried the property. Mobson^s 
case, 1 Bast, JP. C. Add. xziv.; Russ. Ry. 50. The doctrine, that 
the not accounting is the evidence of the embezzlement, was also laid 
down in the following case. The prisoner was indicted for embezzling 
money in Middlesex. It appeared that ho received the money in 
Surrey, and returning into Middlesex, denied to his master the 
receipt of the money. It was objected \bat he ought to have been 
indicted in Surrey, and the point was reserved. Lord Alvanley, 
delivering tlie opinion of the judges, after referring to the last case, 
said, “ The receipt of the money was perfectly legal, and there was 
no evidence that he ever came to the determination of appropriating 
the money until he had returned into the county of Middlesex. In 
oases of this sort, the nature of the thing embezzled ought not to bo 
laid out of the question. The receipt of money is not like the receipt 
of an individual thing, where the receipt may be attended with cir¬ 
cumstances which plainly indicate an intention to'steal, by showing 
an intention in the receiver to appropriate the thing to his own use. 
But with respect to money, it is not nwessaryjbhat the servant should 
deliver over to his mastw the identical pieces of money which ho 
receives, if ho should have lawful occasion to pass them away. In 
such a case as this,, therefore, even if there had been evidence of tbe 
prisoner having spent the money on,the other side of Blackfriars 
Bridge^ it would not necesst^ily oonffhe the trial of the offence to the 
county of Surrey. But here there is no evidence of any act |ia bring 
the jaisqner within the statute, utdil he is called upon by the master to 
aecos^i When so called upon, he denied that he had ever received 
iC ^||il;wBS the first act mom which the jury could with certainty 
prisoner intex^ed to embezzle the money. There was 
prisoner haring done any act to embezzle in the 
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county of Surrey, nor ooul4 tW olPence be complete, nor the prisoner 
be guilty within the ^ntate, until he refused to aooount to his master,” 
Wtllianr Taylor's cole, 3 J?oi. ^ Pul. 696; 2 Leach, 974; Puss. ^ My, 
63. So in Hairs ease, Mms. f My. 463 ; ante, p. 428, the judges 
were of opinion, that from the time of making the false entry it was 
embeiczlement. The tnisoner was a travelling salesman, whose duty 
it was to go into Derbyshire every Monday “to sell goods and receive 
money for them there, and return with it to his master in Notting¬ 
hamshire every Soturaay. He received two sums of money for his 
master, in Derbyshire, but never returned to render any account of 
them. Two months'afterwards he was met by his master in Notting¬ 
hamshire, who asked him what he had done with the money, and the 

f risoner said he was sorry for what he had done: he had spent it. 
t was held, under these circumstances, that the prisoner was rightly 
indicted in Nottinghamshire, there being some evidence to go to tlie 
jury of an embezzlement in that county. Murdock's case, 2 Den, 
0, a M. 298; 8, C. 21 X. J. M. C. 22. 

TTpou an indictment for embezzlement, it appeared that the pro¬ 
secutors were owners of a vessel, and the jirisoner was in their service 
as the master. The vessel carried culm irom Swansea to Plymouth, 
whiej^, when weighed at Plymouth, weighed 215 tons, and the pri¬ 
soner received payment for the freight accordingly. When he was 
asked for his account by the owner, he delivered a statement, acknow¬ 
ledging the delivery of 210 tons, and the receipt of freight for so 
much. Being asHbd whether this was all that he had received, he 
answered that there w’as a difierence of five tons between the weighing 
at Swansea and Plymouth, and that he had retained the balance for 
his own use, according to a. recognised custom between owners and 

S tains in the course of business. But there was no evidence of the 
iged difference of weight, or of the custom. OresswoU, J., held 
that this did not amount to embezzlement. Embezzlement neoes- 
Borily involved secrecy; the concealment, for instance, by the de¬ 
fendant, of his having appropriated the money. If instead of his 
denyinjj his appropriation, a aefendant immediately owned it, alleg¬ 
ing a right or an excuse for retaining the sum, no matter how 
frivolous the allegation, and although the fact itself on which the 
allegation rested were a mere falsification; as if, in the present case, 
it should turn out that there was no such difierence as that asserted 
by the defendant between the tonnage at Swansea and at Plymouth, 
or that there was no such custom as that set up, it would not amoimt 
to embezzlement* ^ieg, v. Norman, Carr, M, 601, So if a 
person, whose duty it is to receive money for his employer, receive 
money,* and render a true account of all the money he has reo' Ived, 
he is not guilty of embezzlement, although he afterwards absconds 
and does nut pay over the money ; but if he hod received the money, 
and had rendered an hcoount m which it was omitted, that would 
have been evidence to show that he had embezzled the amount. Per 
*Erskine, J ,; M. v. Ch-eed, 1 C, ^ K, 63. But where the prisoner 
was sent to receive money due to her master, and on receiving it went 
went off to Ireland, Coleridge, J., held that-the circumstance of the 
prisoner having ouittod her place, and gone off to Ireland, was 
evidence irom which the jury might infei' that she intended to em¬ 
bezzle the money. The prisoner was convicted. Sarah Williams's 
case, 1 C, P, 338, It was the duty of a servant to rewive money 
for nis employer, to account to his employer on ^ evenmg of every 
day for the money received daring the day b^ him fpr his employer, 
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and to pay <»vov tlic amount. Re received ilirco aunib for his employer*' 
on three difierent days, and noitlior aocounted for thoioe bums, uor 
paid them over: he never denied tho receipt of them, or rendered* 
any written account in whieh they were omitU'd, Ooleiulge, J., hold, 
that it the servant wilfully omitted to account .for thebe auma and 
pay them over on the lehiieclive days on which he reonved Itienj, 
these wcro cmb( ^s^iemeuts, and that such wilful omibsionu to^acoount 
and pay tr u ere eeiuivnltnt to a denial of the receipt of them. 

V. JachMn, 1 (' tS ii. .‘181. 

BetoK the 7 8 O'eu. -1, c. 29, pAidenc^of oneaot of erabexzlement 

only’ could be {^i\cn upon one indictment, and thus the full cuho upon 
winch tlu nuistir lud ddirnimedto prohpcutc, was frt*tp»ontly pre¬ 
vented flora beinfr brous'ht hirward. See 2 Hms, ly (Urea, 168, 
lo nraidy this inconveiiu nee that htatutc enacts, iluii tlie pro- 
seoutoi nny include iutlie imlictnunt any numb i of distinct actu 
of imbe/rlenient, not cxeoedinf? thiee, comiuitlid against himself, 
within the space of six; months fiom tlu. tiist to the last of hucli acts. 

Wliere the iudictimnt contains only one count tor ono act of 
embmlemout, and it appeals m c\ad< noo th.it tho pnsonci received 
money in dilTeicui bums on dilieioni days, the prosecutor must elect 
one sura and one day upon whn h to proceul, OVZ/mwis’* 6,<’. ^ 
1\ 626. 

A count containing three charges of embezzlement, and not 
alleging that tho three sums vi-ro embez/kd within si\ cub'i.dac 
monthb, IS bad. Jt/g. l‘itrcJtu*>c, 2 hg%na. 188, Carr, 

ly 31. 617. 

ParthaUirs of Ihc tnihetzUmtui.'] Jr is not recibsniy to state in 
the indietim ut fntra whom the momy, (Sk.c. was rteeived. liunall’i 
case, 1 ty i’. 451; hut tlu judge *111 loro whom tlie iudietmeut is 
loiuidj will order the piosoeutor k> luruish the lumoui r with a ]»ar- 
tieular of the ohargtB, upon the piisouor mabiiig an aflidaMt that lie 
is unacfiuaiukdwitii tie charges, and that bo has ajtplud to tbe 
piosecutor for a paiUeuiar, which has he<n k fused. Jhofginan's 
rase. 5 (\ kS P. oOO. Wbcie three acts of {mbe/^k*racut woie btuted 
in Die iudit tmont, the prisonor moved, upon sliidaMt, for an older 
directing the prosecutoi to furnish a partiiular of tho charges. 
UTotioe of the motion bud been gnen, Vaughan, B., to whom tlie 
atiulioatiQU was made, said, “ I think j ou ought to apply to the other 
Slue to furnish you with a particuliii, and it they ix'tusc, 1 will grant 
an order. The clausa of the 7 & 8 (b-o. 4, % 29, rtspecting the 
framing of indictmeuts for emb( zzlemont, eaubos gnat hardship to 
ju’isoners. What iuiormatioii does the indictment convey to such a 
man as this ? As a clerk iii a tjoach-offioe, he must have received 
money trom many hundred persons. 1 should, therofo»*o, recommend 
tlie psriboner’s attorney to apply to the prosecutor for a partienlar; 
and 4 think that tbe^ prosecutor ought at least to give tlie names of 
the persons from wbmn the |umb of money arc alleged to have been* 
received, and if the necessary inform alien bo retusod, 1 will, on an 
affidavit of that fact, g«mt dn ordeisWu put off the trial.'' 
son’s oosr, 8 C. 4* -P* 422. 18ae also 1 Cbtf/g Jtep. 698. 

jtv PKRSOWS jaiPLWrjsD m thb pvblio sbhvicb. 

^ By 2 Wm, 4, e. 4, s. 1 (RnJC.), (repealing so much of the 60 0eo. 8, 
i. 69, as relatMi to emberal^nt by persons to whom any money or 
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soonritips for money shall he issued for Ihe public service), it is 
. eii^scted, that “if any person employed in the public service of his 
Majesty and entrustea by virtue of such emjdoyment with the 
receipt, custody, management, or control of any chatitcl, mcmey, or 
valuable geeurity, shall emhez/le the same, or any part thereof, or 
in anv manner fraudulently fli)ply or dispose of the same, or any 
part theioof to his own use or beueiit, or for any pur^wse whatsoeNor, 
except for the public serviee, ever)' such offender shall be deemed to 
Jiave stolen the same, and shall in Mngland and Ireland bo deemed 
guilty of felony, and in Scotland of a high crime and offence, and 
on being thereof convicted in due form of law, shall ho liabh*, at tho 
disci-efion of the court, to ho transp(;rted he) imd the seas for any 
terra not exceeding fourteen years, nor leas than seven years, or to be 
imprisoned, with or witliout Uard laboiu’, ns to the court shall seem 
moot, for any term not exceeding three years.” 

An iiulietmcnt under this section against a clerk in a public office 
for (‘inbe/zleirient of moneys received by lirfue of his employment as 
such clerk, is good, without iillcging the (unbezzloment to have taken 
place whilst the prisoner was clerk. Lon IPt, cane, 2 Mon. <!>• R. 230. 
tac(> Mwh\ ant, 25 L. •/. M, (J. (>6; in which ease the above section 
is oxplaiiu'd by the judges. 

It) s. 2, “(very tally, order, or other security whatsoever, entitling 
or evideneiug the title of any jHM'hou or body corporate to any share 
or intei.'st in aniy jmblic stock or fund, whether of the Tnilcd 
Kingdom, or of Gnat Ilritahi, or of Induiul, or of any foreign state, 
or to any shiire or infen'st in any fund of any body <,orporate, com¬ 
pany, or soci. t \, (»r to .inv dt posits in any sa\ings-batik ; and every 
debcntiue, died, bond, bill, note, warrant, order, or other security 
whatsocMr, for money or lor 4 »ayment ol money, whether of this 
kingdom or ol any foreign stale; and every warrant or order for the 
diluery oriranster of auy goods or valuable thing, shall, throughout 
this a<t, he deemed for every purpose, to be included under aiiQ. 
denoted by the words * valuable seciuity and that if any person so 
employed and intrusttd as aforesaid sllall embezzle, or fraudulently 
appl), or iI’sjioHC of any such valuable security as aforesaid, ho 
shall bo deemed to liave stolen the same, within the intent and 
m<*aning of this act, and shall be piinisliable thereby in tho same 
maimiT as if he had stolen any chattel of like value with the share, 
interest or di'i>osit, to which such security may relate, or with the 
m<»ney dui' on suoii sepurity, or secured thereby and remaining unsa¬ 
tisfied, or with ^e value of the goods or other valuable flung 
miuitioucd in •suen security.” 

by s. 3, “ it shall be lawful to charge in the indictment to be 
prefeired against any offender under this aef, and to proceed against 
Jiim for any number of distinct acts of eraljezzloment, or of frau¬ 
dulent applicttfion or di.sposition, as aforesaid, not excet'ding three, 
which may have been committed by him within the space of six 
calendar months from the first to the lust of such acts; and in 
eveiy such indictment, where tlie offence shall relate to any money 
or any valuable security, it shall he sufficient to allege the embez¬ 
zlement, or fraudulent application or disposition to be of money, 
without specifying any particular coin or valuable security; and 
such allegation, so far as it regards the description of the property, 
shall be sustained, if the offender shall be proved to have embezzled 
any amount, although tho particular species of coin or valuable 
security, of which such amount was oum|>osed, shall not he proved, 

u 
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or if he shall be proved to have embezzled any piece of coin or any 
valuable security, or any portion of the value thereof, althoujch such 
piece of coin or valuable security may have been delivered to him, in 
order that some part of the valuo thereof should be returned to the 
party deliverinf? the same, and although such part shall have been 
returned accordingly.’* 

By s. 4., “in every such case of embezzlement, or fraudulent 
application or disposition, as aforesaid, of any chattel, money, or 
valuable security, it shall be lawful, in the order of committal by the 
justice of the peace, before whom the oflender shall be charged, and 
in the indictment to be preferred against such offender, to lay the 
property of any such chattel, money, or valuable security, as afore¬ 
said, in tlie king’s majesty.” 

As to einbezzlement by persons in the post-olUce, see that title. 


nr OiTICEBS AND SERVANTS OF THE RANK OF ENGLAND. 

By 15 Geo. 2, c. 13, s. 12, it is enacted, that if any oihcor or ser¬ 
vant of the said company, being intrusted with any note, hill, dividend 
warrant, bond, deed, or any security, money, or other effects belong¬ 
ing to the said company, or having any bill, dividend warrant, bond, 
deed, or any security or effects of any other person or persons, lodged 
or deposited with the said company, or with him as an officer, or ser¬ 
vant of the said company, shall secrete, embezzle, or run away with, 
any such note, hill, diviilend warrant, bond, deed, security, money, or 
effects, or any part of them, every officer or servant so offending, and 
being thereoi convicted in due form ^f law, shall be deemed guilty of 
felony [and shall suffer death as a felon, without benefit of clergy]. 

The punishment pursuant to the 4 6 Viet. c. 56^ ss. 1, 4, is 

altered to transportation for life, or not less than seven years; or 
imprisonment for any term not exceeding three years, wither without 
hard labour, and with or without solitary confinement. 

Provisions similar to the above are contained in the 35 Geo. 3, c. 06, 
s. 6, and 37 Geo. 3, c. 4G, s. 1. The 24 Geo. 2, c. 11, also contains a 
clause (s, 3,) to the same effect, with respect to officers and servants 
of the South Sea Company. The punishment for offences under 
these statutes is now also pursuant to the 4 and 5 Viet. c. 5(5, ss. 1,4. 

The corresponding statutes relating to ombci^lement by officers 
md servants of the Bank of Ireland are the 21 & 22 Geo. 3, c. 16, 
s. 16, and, as to the punishment, the 5 Viet. st. 2,^. 28, s. 4. 

Upon a prosecution under the 15 Geo. 2, c. 13, the prosecutor must 
prove, 1st, that the prisoner was an officer or servant of the bank of 
England, intrusted with a note, &e. belonging to the bank, or having 
a bill, &c. deposited with tlie bank,, or with him ; and 2nd, that he 
embezzled, or ran away with the same. 

* 

Proof of heiftg an officer^ §*c. mtruMedy <^c.] It is not sufficient, in 
<Htler to bring a party within the statute, that he should be an officer 
of the bank, and as such have access to the document in question. It 
must api>ear also that he was mtrmted with it, A bank clerk, em¬ 
ployed to post into the ledger, and read from the cash-book, bank¬ 
notes in vdue from 100^, to 1000/., and who, in the course of that 
occupation, had, with other clerks, access to a file upon which paid 
^notes of every dkcription were filed, took fffom the tile a paid bank- 



JEn^eszlemevi. 


485 


note for 60/. Being indicted for this, under the stat. 15 Geo. 2, 
0 . 13, s. 12, it was contended that he was not intrusted'mt\x this note, 
within the statute, the only notes with which he could he said to be 
intrusted being those between 100/. and 1000/. Having been found 
giiilty, the judges held the coniaction wrong, on the ground that it 
did not appear that he was intrusted with the oanoelled note, though 
he had access to it. liakewelVs case, Jtms, ^ It//. 35. 

J-‘roqf of the 7nlh, H'e.j Where the prisoner was charged with 
embezzling “ certain bills, commonly called exchequer-bills," and 
it appeared that the bills had been signed by a person not legally 
authorised to sign them, it was held that the prisoner could not be 
convicted. yisMl’s (Jirst) case, 2 Leach, 954. The prisoner was 
again indicted xmder the same statute, for embezzling “certain 
effects" of the bank, and being convicted, the judges, on a case 
reserved, were of opinion that these bills or papers were ejfecis 
within the statute; for they were issued under tlie authority of 
government as valid bills, and the holder had a claim on the justice of 
government for payment. Asletfs (second) ease, Mass. It//. 67 ; 
2 Leach, 95M, 1 JR. 1. In this case, the judges likewise held that 
the stat. 39 Goo. 3. c. 85, had not repealed any part of the 15 Geo. 2, 
c. 13. 


IIY BA^TKEBS, AGENTS, Olt FACT0E8. 

The offence of embezzlement by bankers and other persons, 
intrusted wfth money, was juovided against by the statute 62 Geo. 3, 
0 . 63 ; but that statute is now repealed by the 7 «fe 8 Geo. 4, c. 27 ; 
and its provisions are in substance re-enacted by the 7 & 8 Geo. 4, 
c. 29, (E.), s. -19, w'hich enacts, “ thatif any money, or security for the 
payment of money, shall be intrusted to any banker, merchant, broker, 
attorney, or other agent, with any direction in writing to apply such 
money, or any part thereof, or the proceeds, or any part of the pro¬ 
ceeds, of such security, for apf purpose specihed in such direction, and 
he shall, in violation of good faith, and contrary to the purpose so 
specilied, in any wise convert to his own use or benefit, such money, 
security, or proceeds, or any part thereof respectively, every such 
offender shall be guilty of a misdemeanor, and being convicted thereof, 
shall be liable at the discretion of the court, to be transported beyond 
the seas for any term not exceeding fourteen years, nor less than 
seven years, or to suiter such other punishment by fine and imprison¬ 
ment, or by both, (such imprisonment with or without hard labour, 
and with or without solitary' confinement, s. 4), as the court shall 
award; and if any chattel or valuable security, or any power of attor¬ 
ney for the sale or transfer of any share or interest in any public 
stock or fund, whether of this kingdom, or of Great Britain, or of 
Ireland, or of any foreign state, or in any fund of any body corporate, 
company, or society, shall he intrusted to any banker, merchant, 
broker, attorney, or other agent, for safe custody, or for any special 
purpose, without any authority to sell, negotiate^ transfer, or pledge, 
and he shall, in violation of good faith, and contrary to the object or 
purpose for which such chattel, security, or power of attorney shall 
have been intrusted to him, sell, negotiate, transfer, pledge, or in any 
manner convert to his own use or benefit such chattel or security, or 
the proceeds of tho same or any part thereof, or the share or interest 

tJ 2 
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in the stock or fund to which such power of attorney shall relate, or 
any part thereof, every such offender shall be guilty of a misdemeanor, 
and being convicted thereof, shall be liable, at the discretion of the 
court, to any of the punishments, which the court maj" award, as 
herein-before last mentioned, (same* stat. s. 46) ” [transportation for 
any term not exceeding fourteen years, nor loss than seven years, or 
imprisonment for not more than three years ; such imprisonment with 
or without liard labour, and with or without solitary confinement, 
s. 41 

The above section does not touch the ea^ of trustees and mort¬ 
gagees, W'ho are expressly excluded from it^operation by the succeed¬ 
ing section (50) ; by which it is provided and enacted, “ that nothing 
hereinbefore contained relating to agents shall afleet any trustee, in 
or under any instrument whatever, or any mortgagee of any property, 
real or personal, in respect of any act done by such trustee or mort¬ 
gagee, in relation to the T)ro]>erty comprised in or affected by any such 
trust or mortgage, nor shall restrain any banker, merchant, broker, 
attorney, or other agent, from receiving any money which shall be or 
become actually due and payable u])ou or by virtue of any valuable 
security, according to the tenor and effect thereof, in sueh manner as 
he might have done if this act had not been passed, nor from selling, 
transferring, or otherwise disposing of any securities or effects in his 
possession, upon which he shall have any lien, claim, or demand, 
entitling him by law so to do, unless such sale, transfer, or other 
disposal, shall extend to a greater number or part of such securities 
or effects than shall be reijuisite for satisfying such lien, claim, or 
demand.” 

The 61st section of the same statute relates to embezzlements by 
factors, or agents intrusted for the purpose of sale with any goods, &o. 
It enacts, “ that if any factor or agent intrusted, for the purpose of 
sale, with any goods or merchandize, or intrusted with any bill of 
lading, warehouse-keeper’s or wharfinger’s certificate, or wajTant or 
order for delivery of goods or merchandize, shall, for his own benefit 
and in violation of good faith, deposit or pledge any sucli goods or 
merchandize, or any of the said documents, as a security for any 
money or negotiable instrument borrowed or received by such 
factor or agent, at or before the time of making such dofiosit or pledge, 
or intended to be thereafter borrowed or received, every such offeniler 
shall be guilty of a misdemeanor, and, being convicted thereof, shall 
be liable, at the discretion of the court, to be transported beyond the 
seas for any term not exceeding fourteen years, nor less tWn seven 
years, or to sufier such other jiunishment by fine or imprisonment, or 
by both, as the court sliull award ; but no such factor or agent shall 
be liable to any prosecution for deiKisiting or pledging any such goods 
or merchandize, or any of the said documents, in case the same shall 
not be made a security for or.subject to the payment of any greater 
sum of money than t&e amount which, at the time of such deposit or 
pledge, was justly due and owin^ to such factor or agent from his 
principal, together with the amount of any bill or bills of exchange 
drawn by or on account of such principal, and accepted by such factor 
or agent. ” 

The above provisions are not to extend to deprive parties of any 
remedies which they possessed before their enactment, according to 
the 52nd section of the same statute, by which it is provided and 
enacted, “ that nothing in this act contained, nor any proceeding, 
conviction^ or judgment to be had or taken thereupon, against any 
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banker, merchant, broker, factor, attorney, or other agent as afore¬ 
said, shall prev(mt, lessen, or impeach any remedy at law, or in equity, 
which any party aggrieved by any such offence might or would have 
had if tins act had not been passed ; but nevertheless, the conviction 
of any such oftender shall not be received in evidence in any action at 
law or suit in equity against him; and no hanker, merchant, broker, 
factor, attorney, or other agent as aforesaid, shall bo liable to be con¬ 
victed by any evidence whatever as an oflender against this act, in 
respect of any act done by liim, if he shall at any time, previously to 
his being indicted for such oflbnce, have disclosed such act, on oath, 
in consequence of any coiflpulsory process of any court of law or equity 
in any action, suit, or ))roeeedihg whiiih shall have been hand Jide 
instituted by any ])arty aggrieved, or if he shall liave disclosed the 
same in any examination or deposition before any commissioners of 
bankrupt.” 

Under this section it would appear that a disclosure of any illegal 
act to which the statute relates must, to be I’endored available as a 
protection, be made bond Jide, and must not be a mere voluntary state¬ 
ment made for the expres.s purpose of screening the person making it 
from the consequences of his acts. Strahatde ease, 7 Cox, C, C. 85. 

The corresponding statute law for Ireland is to be Ibund in the 
0 (leo. 4, 0 . 55, ss. 42, 43, 44, 45, 

Upon a prosecution against a banker or agent under these statutes, 
the prosecutor must prove—1, the detendant’s character of banker or 
agent; 2, the intrusting him with mdney, or security f*r money ; 3, 
the direetious in writing for the application of the same ; and 4, the 
conversion of the same in violation of good faith, and contrary to the 
purywse specified. 

The purpose; specified is matter of description, and must therefore 
bo proved as laid. Tims, an allegation that the prosecutor directed 
the defendant to invest the proceeds of certain valuable securities in 
the funds, is not provqd by evidence of a direction to invest them 
in the funds, in the event of an unexpected accident occurring. 
Whites ease, 4 C, tV E. 46. 

An indictment on the 7 & 8 Geo. 4, c. 29, s. 49, against a broker 
for embezzlement of a security for money, must allege a written 
direction to him as to the application of the proceeds, lieg, v. Golde, 
2Moo. ^ lt.42o, ■ 


EMBEZZLEMENTS OF MTNOtt IMPOETANCE. 

Statutoiy provisions are made in oases of various embezzlements, a 
few of which it will be sufficient to notice briefly in this place. 

Emhe.zzUug naval or military By the 4 Goo. 4, c. 53, every 

person who shall be lawfully convicted of stealing or embezzling his 
Majesty’s ammunition, sails, cordage, or naval or militaiy stores, or 
of procuring, counselling, aiding or abetting any such offender, shall 
be liable, at the discretion of the court, to be transported beyond tho 
seas for life, or for any term not less than seven years, or to be impri¬ 
soned and kept to hard labour, in the common gaol or house of 
correction, for any term not exceeding seven years. This statute 
does not seem to extend to Ireland. 1 Gahb, Crim. Law of Ireland, 
632. See also the 9 & 10 Wra. 3, c. 41, and 39 and 40 Oeo. 3, c. 89, 
extended to Ireland by the 52 Geo. 3, c. 12. By tlie annual mutiny 
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acts, persons employed in the care of military stores embezzling the 
same, may be tried by a court-martial and transported for life, or for 
any less term of years; or ined or iraijrisoned, ^ 

Embezzling warehoused poods.'] By the 3 and 4 Wm. 4, c. 67, 8.41, 
it is enacted, “ that if it shall at any time happen that any embezzle¬ 
ment, waste, spoil, or destniotion shall be made, of or in any goods or 
merchandize, which shall be warehoused in warehouses under the 
authority of that act, by or through any wilful misconduct of any 
officer or officers of customs or excise, sudi officer or officers shall be 
guilty of a misdemeanor, and shall, on convfction, sufler such punish¬ 
ment as may be inflicted by law in cases of misdemeanor.” 

Embezzlement hi/ pensioners, ^c. in Greenwich hospital.] The em¬ 
bezzlement by any pensioner or nurse of Greenwich liospital, of any 
clothes, &c. belonging to the hospital, is made punishable, by the 
64 Geo. 3, c. 110, s. 1, by six months’ imprisonment in the gaol of the 
town, &c. in which such pensioner, &c. shall be apprehended. 
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Proof of escape by flic 2 }(irt;/himself .439 

Proof of the criminal custody . . 439 . 

Proof of escape sttlfcred bii an ofjficcr .449 

Proof of arrest .440 

Must hcjustijialilc 440 

Proof of voluntary cscaite . 440 

Petal'iny .441 

Proof of ncyliycnt escape ^ . 441 

Petnl'iny . . . . . . . , .441 

Proif of cscaiie from the. custody of a 2 irirate person . . . 442 

Punishment . 442 


An escape by a person in custody on a criminal charge may be 
either with or without force, or with or without the consent of the 
officer or other person who has him in custody. 

Prmf of escape by the party himself] All persons are bound to 
submit themselves U) the judgment of law, and therefore, if any one, 
being in custody, frees himself from it by any artifice, he is guilty of 
a high contempt, punishable by fine and imprisonment. 2 Hawk, 
P. V. €. 17, s. 6. And if by the consent or negligence of the gaoler, 
the prison doors are opened, and the prisoner escapes, without making 
use of an’- force or violence, he is guilty of a misdemeanor. Id. 
c. 18, «. 9; 1 JJale, P. C. (ill; 1 Muss, by Grea. 416. 

Proof of escape—party himself] It is laid down that it must be 
proved that the party was in custody upon a criminal charge, other¬ 
wise the escape is not a criminal ofienee. 1 Muss, by Grea. 416: 
but in Allows case, Car. & M. 295, Erskine and Wightman, JJ., 
held that to aid a person confined under the warrant of the Oojoi- 
missioners for the Relief of li; solvent Debtors to escajie from custody, 
was a common law misdemeanor. Post, title, Mcscue. Before the 
passing of the 4 Geo. 4, c. 64, (E.) it was decided that a certificate 
of the prisoner having been conviqted, granted by the officer of the 
court, was not evidence. M. v. Smith, 1 Muss, by Grea. 417. 

But now, by the 44th section of the above statute, it is enacted, 
“ that any offender escaping, breaking prison, or being rescued there¬ 
from, may be tried either in the jurisdiction where the offence was 
committed, or in that where he or she shall be apprehended and 
retaken; and in case of any prosecution for any such escape, attempt 
to escape, breach of prison, or rescue, either against the offender 
escaping or attempting to escape, or having broken prison, or having 
been rescued, or against any other person or persons concerned 
therein, or aiding, abetting, or assisting the same, a certificate given 
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by the clerk of aadze, or other clerk of the court in which such 
offender shall have been Mnvicted, shall, together with due proof of 
the identity of the personae sufficient evidence to the court and jury 
of the nature and fact of the conviction, and of the species and priod 
of confinement to which such person was sentenced.” 0 

A certificate under this statute should set forth the effect and 
substance of the conviction, and not merely state it to have been for 
felony. Watson's case, Jt. 4' -K. 468. 

Proof of escape suffered hy an offeer.'^ In order to render a person 
sufieritig an escape liable, as an officer, it must appear that he was a 
known officer of the law. Thus where the constable of the Tower 
committed a nrisoner to the house of a warder of the Tower, the 
latter was hela not to be such an officer as the law took uotiue of, and 
that he could not therefore be guilty of a negligent escape. 1 Chetw. 
Purn, Escape, 930. But whoever de facto occupies the office of 
gaoler is liable to answer for such an escape, and it is no way material 
whether his title to such an office be legal or not. Hawk. 1\ C. b. 2, 
c. 19, s. 28. 

It is said by Hawkins to be the better opinion that the sheriff is as 
much liable to answer for an escape suffered by his bailiff, as if he 
had actually suffered it himself; and that either the sheriff or tlie 
bailiff may be charged for that escape. Hawk. P. (\ b. 2 , e. 19, 
«. 28 ; 1 Hale, P. C. 397 ; 1 Ititss hy Greet. 421. But this is opposed 
to the authority of Lord Holt, who says, that the sheriff is not answer- 
able criminally for the acts of his bailiff. EelPs ease, 1 Salk. 272; 
1 Zord Itaym. 424. 

Proof of escape suffered hy an officer—protf of arrest.'] In case of 
a prosecution against an officer, eithef for a voluntary or negligent 
escape of a prisoner in custody for a criminal offence, it must appear 
that there was an actual arrest of the offender. Tlicrefore where an 
officer, having a warrant to arrest a man, sees him in a houso and 
challenges liim to be his prisoner, but never actually has him in his 
custody, and the party gets free, the officer cannot be charged with 
the escape. 2 Hawk."P. C. e. 19, s. 1. See Simpson v. Hill, 1 Esp, 
431. 

Proof of arrest—must he jiistifiahle.] The arrest must be justifiable 
in order to render the escai)e criminal; and it is laid down as a good 
rule, that whenever an imprisonment is so far irregular as that it is no 
offence in the prisoner to break from it by force, it will be no offence 
in the officer to suffer him to escape. 2 Hatch. P. C. c. 29, s. 2. A 
lawful imprisonment must also be continuing at tho time of the escape; 
and therefore, if an officer suffers a criming, who was acquitted and 
detained for his ices, to escape, it is not punishable. Id. s. 3, 4. 
Yet, if a jierson convicted of a crime be condemned to imprisonment 
for a certain time, and also till he pay his fees, and ho escape after 
such time is elapsed, without paying them, perhaps such escape may 
be criminal, because it w'as pai-t of th.|.punishment that the imprison¬ 
ment should continue till the fees were paid. But it seems that this 
is to be intended where the fees are due to others as well as to the 
gaoler. Id, s. 4. . 

Pro of voluntary escape."] It is not every act of releasing a pri- 
Sjpmer mat will render an offioer subject to the penalties of voluntarily 
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permitting an escape. The better opinion appears to be that the act 
must be done malo animo, with an intent to defeat the progress of 
justice. Thus it is said by Hawkins, that it seems agreed that a 
person who has power t® bail is guiltv only of a negligent escape, by 
bailiilg one who is not bailable; neither, he adds, is there any autho¬ 
rity to support the opinion that the bailing of one who is not bailable, 
by a person who has no power to bail, must necessarily be esteemed 
a voluntary escape. And there are cases in which the officer has 
knowingly given his prisoner more liberty than he ought, as to go 
out of prison on promise to return ; and yet this seems to have been 
adjudged to be only a negligent escape. The judgment to be made, 
adds Haw'kins, of all oftencts of this kind must depend on the circum¬ 
stances of the case; as the heinousness of the crime with which the 
prisoner is charged, the notoriety of his guilt, the improbability of his 
returning, and the intention and motives of the officer. Hawk. P. C. 

b. 2, c. 19, s. 10; 1 Ituss. by Orea. 419. 

Proof of voluntary escape — retaking.'] It is laid down in some boohs, 
that alter a voluntary escape the officer cannot retake the prisoner 
by force of his former warrant, for it was by the officer’s consent, 
lint if the prisoner return, and put himself again under the custody 
of the officer, the latter may lawfully detain him, and bring him 
before a justice in pursuance of the warrant. 1 Iturn, 930, titlcy 
Escape, citing Ealt. e. 109; 2 Haick. e. 13, s. 9; 1 Russ by Grea, 
421. Hut Hawkins observes, that the purport of the authorities 
seems to he no more than this, that a gaoler who has been fined 
for such an escaj)e, shall not avoid the judgment by retaking tho 
prisoner; and he adds, “Ido not see how it can be collected from 
hence that he cannot justify tlie retaking him.” Hawk. P. C. b, 2, 

c. 19, s. 12. 

Proof of negligent escape.] A negligent escape is where the party 
arrested or imprisoned escapes against the w'ili of him that arrested 
or imprisoned him, and is not freshly pursued and taken before he is 
lost sight of. Dalt. c. 159 ; 1 Chetw. Burn, 930, Eseape. Thus, if 
a thief suddenly', and without the assent of the constable, lAng or 
drown himself, this is a negligent escape. Id. It is said by Lord 
Hale, that if a prisoner for felony breaks the gaol, this seems to be a 
negligent escape, because there wanted either that due strength in 
tlie gaol that should have secured him, or that due vigilance in the 

S ealer or his officers that should have prevented it. 1 Hale, 600. 

ut upon this passage it has been remarked, that it may be submitted 
that it would be competent to a person charged with a negligent 
escape under such circumstances, to show that all duo vigilauce was 
used, and that the gaol was so constructed as to have been considered 
by persons of competent judgment a place of perfect security. 1 Russ, 
by Grea. 420. 

Proof of negligmt escape—retaking.] Where a prisoner escapes 
through the negligence of the gaoler, but the latter makes such fresh 
pursuit as not to lose sight of him until he is retaken, this is said not 
to be an escape in law; but if he loses sight of him, and afterwards 
retakes him, the gaoler is liable to be punished criminally. It is 
scarcely necessary to add, that the sheriff or gaoler, though he had no 
other means of retaking his prisoner, would not be justified in k illing 
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him in finch a puTfinit. Hatch, P. C, h. 2, c, 19, m. 12,13 ; 1 ifa/e, 
P. a 602. 

Proof of escape from the custody of a private person."^ The evidence 
upon an indictment against a private person, for the escape of a pri¬ 
soner from his custody, will in general be the same as on an indict¬ 
ment against an officer. A private person may be guilty either of a 
voluntary or of a negligent escape, where he has another lawfully in 
his custody. Even where he arrests merely on suspicion of felony 
(in which case the arrest is only justifiable if a felony be proved), 
yet he is punishable if he suffer the prisoner to escape. Hawk. P. C. 
0 . 2, c. 20, «. 2. And if, in such case, he deliver over the prisoner 
to another private person, who permite the escape, both, it is said, 
are answerable. Id, Hut if be deliver over his prisoner to the 
proper officer, as the sheriif or his bailiff, or a constable, from whose 
custody there is an escape, he u not liable. Id, s, 3; 1 Ituss, hy 
Grea, 425. 

Punishment,'] A negligent escape in an officer is punishable now 
by a fine imposed on the party, at the discretion of the court. 2 Hatdk, 
c. 19, s. 31; 1 Hale, P. C. 600. 

A voluntary escape in an officer amounts to the same kind of offence, 
and is punishable in the same degree, as the offence of which the 
prisoner is guilty, and for which ho is in custody, whether treason, 
lelony, or trespass. But the officer cannot be thus punished until 
after the original delinquent has been found guilty, or convicted ; he 
may, however, before the conviction of the principal party, be fined 
and imprisoned for a misdemeanour. 2 Hawk, c, 19, s. 26; 1 Hale, 
688, 589; 4 (hmm, 130. 

Where a private person is guilty of a negligent escape, the punish¬ 
ment is fine or imprisonment, or both. 2 Hawk. c. 20, s. 6. 

As to escapes from Parkhurst prison, see the 1 & 2 Viet. c. 82, 
s. 53 ; from Pentonville prison, the 6 Yict. sess. 2, c. 29, ss. 24, 25 ; 
from Millbank prison, 6 & 7 Tict. o. 26, ss. 22, 23. For aiding 
escapes, see post, tits. Prison Breach and ILescue. 
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At electims—parlimneniary . 443 

Municipal .443 

Before magiHtrates .443 

On reyistratimi of births, deaths, and marriages , . . 444 

Customs ...... ..... 445 


At elections—parliamentary.1 By the Reform Act, 2 & 3 Wm. 4, 
c. 45, s. 58, throe questions were allowed to be put to the voterat the 
I)ol], to be answered by him on oath; but by the 6 Viet. c. 18, ss. 81, 
82, those Avere reduced to two. See Jtogers on Electiom, chap. Pro¬ 
ceedings at the Election. Sec. 81 of the latter statute enacts, that 
“if any person shall wilfully make a false answer to either of the 
questions, he shall he deemed guilty of a misdemeanor, and shall and 
m^ be indicted and punished accordingly.” 

Upon an indictment under this statute the word “ wilfully” should 
be construed in the same way as in an indictment for peijury, and be 
supported by the same sort of evidence. Per Patteson, J., in Ellis*s 
case, Car. if M, 6G4. For other cases upon the 2 «fe 3 Wm. 4, c. 46, 
8. 58, see Jiawler's case, Car. «ij* M. 559; Spalding*s case, Car. (Sr M. 
5(58; and Latg's case, Car. (Sr M. 611, See also Bent's case, 1 Den, 
C. C. M. 157, infra. 

At elections — municipal.'] The Municipal Corporation Aotj 5 & 6 
Wm. 4, c. 76, 8. 34, provides likewise for questions being put to pr- 
Bons voting at municipal elections, and in the same woras as those 
used in the 6 Viet. c. 18, makes it a misdemeanor for a burgess 
wilfully to make a false answer to any of these questions. It was 
held, that ad indictment charging that “ the defendant falsely and 
fraudulently answered” was bad for omitting the word “ wilfully.” 
Bent's case, 1 Den. C. C. It. 157. 

Before magistrates.] The 6 & 6 Wm. 4, o. 62, s. 18, after reciting 

whereas it may be necessary and proper in many cases not herein 
speified to require confirmation oi written instruments or allega¬ 
tions, or proof of debts or of the execution of deeds or other matters,” 
enacts, that “ it shall and may be lawful for any jptioe of the ppoe, 
notary public, or other officer now by law authorised to administer 
an oath, to take and receive the declaration of any person voluntarily 
making the same before him in the form in the Schedule to this act 
annexed; and if any declaration so made shall be false and untrue 
in any material particular, the person wilfully making such false 
declaration «ba.ll be deemed guil^ of a misdemeanor.” 
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Erskine, J., held, in Soijnes's case, 1 C. ^ K. 65, that the enacting 
words of this section were not restrained by those in the preamble, so 
as to exclnde from the ojwration of the statute a declaration by a 
member of a benefit society that he had sustained a loss by an acci¬ 
dental fiire, it being a rule of such benefit society that any full free 
member thereof, who sustained a loss by an accidental fire was to be 
indemnified to the extent of 15/., on making a declaration before a 
magistrate verifying his loss. 

On reffistration of births, deaths, and marriaffes."] The statute 
6 & 7 Wm. 4, c, Sb, s. 41, enacts that “eveiy person who shall 
wilfully make, or cause to be made for the purpose of being inserted 
in any register of birth, death, or marriage, any false statement 
touching any of the particulars herein required to be known and re¬ 
gistered, shall be subject to tlie same pains and penalties as if he 
were guilty of perjury.” 

Sect. 43 enacts, that “ every person who shall wilfully destroy or 
injure, or cause to be destroyed or injured any such register book, or 
any part or certified copy, or any part thereof, or shall falsely make or 
counterfeit, or cause to be falsely made or counterfeited any part 
of any such register book or certified copy thereof, or shall wilfully 
insert or cause to be inserted in any register book or certified copy 
thereof, any false entiy of any birth, death, or marriage, or shall 
wilfully give any false certificate, or shall certify any writing to be a 
copy or extract of anv register hook, knowing the same register to 
be false in any part tliereof, or shall forge or counterfeit the seal of 
the register oifice, shall be guilty of felony.” 

To support an indictment on the 41 at section, for making a false 
statement touching the particulars required to be registered for the 
purpose of their being inserted in a register of marriages, it is essen¬ 
tial that the false statement should have been made w'ilfully and 
intentionally and not by mistake only. Lord Dunhoynds case, 3 C, 
iSf K. 1, per Campbell, C. J. 

To constitute an offence under this section it is not essential that 
the purjjose for which the false declaration was made, should have 
been eflected. Ter Crcssivell, J., in 31ason's case, 2 C. .V A”. 622. 
An indictment under this section charged that a clergyman had 
solemnised a marriage, and was about to register in duplicate the 
particulars relating to the marriage, and that the prisoner did 
wiKully make to the clergyman, for the purpose of being inserted in 
the register of marriage, certain false statements. T^e proof was 
that the particulars were enkred by tie clerk of the church before 
the marriage; that after the marriage the clergyman asked the 
prisoner if they were correct, and that he answered in the affirmative, 
and the clergyman signed the register. It was held, that the j»risoner 
had been rightly convicted. Mroten's case, 1 Den. C. C. It. 291; 
S. C. 17 L, J. 31. C. 145, Upon such an indictment it is not 
necessary to prove that the marriage register hook is the identical 
hook directed to be furnished by the,registrar-general under 6 & 7 
Wm. 4, c, 86, s. 30. * 

It is a felony, under sect. 43, to cause the registrar to make an 
entirely f4lse entry of a birth, marriage, or death. Ter Cresstcell, J., 
in Mason's dfSle, supra. Therefore, where a woman went to a regis¬ 
trar of births, and asked ,him to register the birth of a child, she 
stated to him the particidars necessary for the entry, and he made 
'the entry accordingly, and she signed it as the person giving the 



^aUe JDeclarations. 


445 


information; the same learned judge held, that this amounted to the 
felony of causing a false entry to bo made within sect. 43, and was 
not merely the misdemeanor of making a false statement under sect. 
41. Dewttfs case, 2 C. ^ K. 905. 

Customs.'] As to making false declarations in matters relating to 
the customs, see 16 & 17 Viet, c. 107, s. 198, and 18 & 19 Viet, 
e 96, s. 38. 
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Offence at common law.'\ The offence of falsely personating another 
for the purpose of fraud is a misdemeanor at common law, and 
punish^e as such. 2 Fast, P, C. 1010; 2 Muss, by Grea. 539. In 
most cases of this kind, however, it is usual, where more than one are 
concerned in the offence, to proceed as for a conspiracy; and very 
few cases are to be found of proseoiftions at common law for false 
personation. In one case, where the indictment merely charged that 
the prisoner personated one A. B., clerk to H. H., justice of the peace, 
with intent to extort money from several persons, in order to procure 
their discharge from certain misdemeanors, for which they stood com¬ 
mitted, the court refused to quash tlie indictment on motion, but put 
the defendant to demur. Dvpee^s ease, 2 East, P. C. 1010, It is 
observed by Mr. East, that it might probably have occurred to the 
court, that this was something more than a bare endeavour to commit 
a fraud by means of falsely personating another, for that it was an 
attempt to pollute public justice. Ibid. 

Offence by statute.^ In a variety of statutes against forgery, pro¬ 
visions are likewise contained against false personation, which in 
general is made felony Thus personating the owner of stock, &c. 
IS made felony, by 1 Wm. 4, c. 66, s. 7. Vide post, tit. Forgery, 

Personating bail—acknowledging recoiwry, ^c.] By the 1 Wm. 4, 
0 . 66, 6. 11, “ if any person shall, before any court, judge, or other 
person lawfully authorised to take any recognisance or bml, acknow¬ 
ledge any recognisance or bail in the name of any other person not 
privy or consenting to the same, whether such recognisance or bail 
in either case be or be not filed; or if any person shall, in the name 
of any other person not privy or consenting to the same, acknowledge 
any fine, recovery [now botn abolished], cognovit actionem, or judg¬ 
ment, or any deed to Jbe enrolled; every such offender shall be ^ilty 
of felony, and being convicted thereof, shall be liable, at the discretion 
of the court, to be transported beyond the seas for life, or for any 
term, not less than seven years, or to be imprisoned for any term not 
exceeding four ypaxs, nor less than two years.” 

The Irish statute similar to this is the 7 Wm. 4, o. 18, the punish¬ 
ment therein , enacted being modified by the 2 & 3 Wm. 4, o. 123, 
and the 1 Viet. o. 84, a. 2. 
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Fake personation of soldiers and seamen,'] The false personation of 
soldiers and seamen was made felony by several statutes, the provisions 
of which are now re-enacted in the 5 Geo. 4, c. 107. By %e fifth 
section of which statute, reciting that, whereas it is expedient that 
the crime of personating and falsely assuming the name and character 
of any person entitled to prize money or pension, for the purpose of 
fraudulently receiving the same, shall no longer be punished with 
death, it is enacted, that, from and after the passing of that act, 
“ whosoever shall willingly and knowingly personate or falsely assume 
the name or character of any officer, soldier, seaman, marine, or other 
person entitled, or supposed to be entitled to any wages, pay, pension, 
prize money, or other allowance of money for service done in his 
Majesty's army or navy, or shall personate or falsely assume the name 
or character of the executor or administrator, wife, relation, or creditor 
of any such officer or soldier, seamen, marine, or other person in 
order fraudulently to receive any wages, pay, pension, prize money, 
or other allowances of money due, or supposed to be due, for or on 
account of the services of any such officer or soldier, seaman or marine, 
or other person, every such person, being thereof convicted, shall be 
liable at the discretion of the court, to bo transported beyond seas 
for life, or for any term of years not less than seven, orfo be im¬ 
prisoned only, or imprisoned and kept to hard labour in the common 
gaol or house of correction, fu any term not cxcepding seven years.” 
(See also the 10 Geo. 4, c. 2 k (U. K.), the 11 Geo. 4 and 1 Wm. 4, 
c. 20, s, 84 (U. K.), and the 2 Wm. 4, c. oil, s. 59.) 

The statute 6 Geo. 4, o. 107, as well as the former statutes, makes 
use of the words “ some officer,” &e., “ entitled, or supposed to be en¬ 
titled,” &c. Upon a prosecution, therefore, for such false personation 
there must be some evidence to show that there was some person of the 
name and character assumed, who was either entitled, or might, primd 
facie at least, be 6uj)posed to be entitled, to the wages attempted to 
be acquired. Browns ewse, 2 East, 1*, C, 1007. Whore the prisoner 
w'as indicted for personatiog and falsely assuming the character of 
Peter M‘Cann, a seaman on board the Tremendms, and it appeared in 
evidence that there had been a seaman of the name of M^Caru on 
board the vessel, but no one of the name of McCann; the prisoner 
being convicted, the judges held the conviction wrong. They were 
of opinion that “ personating ” must apply to some person who had 
belonged to the smp, and that the indictment must charge the per¬ 
sonating of some such person. TanneVs ease, Russ, ^ Ry, 351. 

It has been held that the ofience is the same, though the seaman 
personated was dead at the time of the offence committed. Martinis 
case, Russ, ^ Ry, 324; Grampus case. Id. 327. 

Under the 57 Geo. 3, c. 127, it has been held, that all persons 
present aiding and abetting a person in person^ng a seaman, are 
principals in we offence. PoWs case, Russ, ^ Ry. 353. 

False personation of voters.'] To falsely personate a burgess at an 
^eoibn of a town-councillor is no offence at common law, or under 
the 6 & 6 Wm. 4 o. 76. ThonpsmCs case, 1 Den. C. C. R. 355. 
But the personation of a voter at an election for a member of par¬ 
liament is now made a misdemeanor by the 6 Yict. o, 18, s. 73. 
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Statutory jrrovmon.1 Br the 7 & 8 Geo. 4, c. 29, s. 53, reciting 
that a failure of justice frequently arises from the subtle distinotion 
betM'een larceny and fraud, for remedy thereof it is enacted, “ that if 
any person shall, by any false pretence, obtain from any other person 
any chattel, money, or valuable security with intent to cheat or de¬ 
fraud any person of the same, every such oflender shall be guilty of a 
misdemeanor, and being convicted thereof, ahull be liable, at the 
discretion of the court, to be transported beyond the seas for the t^'rm 
of seven years, or to suffer such other punishment, by fine or im¬ 
prisonment, or by both, as the court shall award: provided always, 
that if upon the trial of any person indicted for such misdemeanor, 
it shall be proved that he obtained the property in question in any 
such manner as to amount in law to larceny, he shall not, by reason 
thereof, he entitled to be acquitted of such misdemeanor, and no such 
indictment shall be removable by certiorari; and no person tried for 
such misdemeano% shall be liable to be afterwards prosecuted for 
larceny upon the same facts.” 

The foi^-sixth section of the Irish statute, the 9 Geo. 4, o. 55, is 
the same as the above enactment. 

As many of the cases hereafter cikd were determined upon tltf 
repealed statute 30 Geo. 2, c. 24, it will ^ imeful to give the words 
of tliat act, which, after reciting that evil-ftisposed persons had, by 
various subtle stratagems, Iraudhiently obtained various sums of 
money, goods, &o., |o the great injuiy of industrious families, and to 
the manifest injury of trade and ored^, enacted, that all persons who, 
knowingly and designedly, by piretenoe or pretences should ob¬ 
tain from any person or persons, money, goods, wares, or merchandises, 
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■with intent to cheat or defraud any person or persons of the same, 
should be deemed offenders against law and the public peace, and 
should be punished, &c. 

The ingredients of the offence are, the obtaining of money, &c., by 
false pretences, and with an intent to defraud. Barely asking another 
for a sum of money is not sufficient, and the intent is necessary to con¬ 
stitute the crime. If tlie intent be made out, and the false pretence 
used to effect it, it brings tho case within the statute. Per JiuUer, 
J., Ymw/s ease, 3 T. Ji. 98. 

“There must be a knowingly false statement of a supposed by-gone 
or existing fact made Avith intent to defraud, and an obtaining of the 
money by means of that representation.” Per Jervis, C, J., in Tf 74- 
man^s ease, 21i Z. J. M. C. 120, 

In Jusfjth Aihfs case, 7 C. & P. 140, where for the defence an 
endeavour was made to sho'fr that the prosecutor and his friend Avent 
to the defendant, well knowing who he was, for the purpose of making 
evidence to support a case against him; Patteson, J., is reported to 
have said, “ If tlie defendant did obtain the money by false pretences, 
and knew them to be false at the time, it doe#iot signify whether they 
intended to entrap him or not.” ’ It did not appear in the above case, 
that the prosecutor had gone with any such intention; and he swore 
that he was induced to j)art Avith his money through the representations 
of the defendant, whiehhe stat(^ he believed. As in order to support 
the charge it must be shoAvn, tliat the jirosecutor parted with his 
property by rea^ou of some false pretence used by the prisoner, tliere 
seems a difficulty in saying, where a person does not believe the 
pretence alleged, but parts with his property in order to establish a 
case against the defendant, that the offence is committed. 

Where goods are obtained under a false representation, but that 
representation is in writing, and amounts to a warrant or order for 
the delivery of goods within the stat. 1 Wm. 4, c. 66, s. 10, it is a 
forgery, and the offender must be indicted for it as such, and cannot 
be convicted of obtaining the goods under false pretences. Thus 
when?, upon an indictment for obtaining goods by false pretences, it 
api>eared tliat the prisoner had procured them under tho following 
forged order:— 

“ Mr. B.—Please to let tho bearer have, for J. R., font yards of 
Irish linen. J. R.” 

Taunton, J., directed the prisoner to be acquitted, Shying that the 
offence was a felony, and not a misdemeanor. Pvans's ease, 5 C. 4’ 
P, 5i53. SiJ qiuere as to this being a forgery. See Anderson's case, 
jtosf, p. 4o6, and post, tit, Foryery, 

The cases illustrating the distinction between false pretences and 
larceny, will be found under the latter head. 

What shall amwmt to a false pretenee,'\ “ The term ‘ false pre¬ 
tences,’ says lUr. East (2 i*. C*. 828k is of great latitude, and was 
used, os Ashurst, J., remarked, iu Yomfs case {stqn'a), to protect 
th^weakor part of mankind, because all were not equally prudent; it 
seems difficult, therefore, to restrain the interpretation of it to such 
false pretences only, against which ordinary prudence cannot be sup¬ 
posed sufficient to guard. But still it may be a question, whether 
the statute extends to every false pretence, either absurd or irrational 
on the faoe of it, or such as the party has, at the very time, the 
means of detecting at hand; or whether the words, wliioh aro 
general, shall be considered oo-extensively with the cheat aotudly 
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effected by the false pretences nsed. These may, p^haps, be matters 
proper for the consideration, of the jury, with the advice of the 
court.” In the following case, however, the judges appear to have 
been of opinion, that the want of common prudence and caution, on 
the part of the prosecutor, was an answer to the indictment: The 
prisoner was indicted for obtaining meat from the prosecutor, who 
was a butcher, under pretence tiiat he would pay for the same on 
delivery, and would send the money hack by the servant of the pro¬ 
secutor. The jury found a verdict of guilty, and that, at the time 
the prisoner applied for the meat, and proimsed to send the money 
back, he did not intend to return the money, but by that means to 
obtain the meat and cheat the prosecutor. On a case reserved for 
the opinion of the judges, they held the conviction wrong, and that it 
was not a pretence within the meaning of the statute. It wps merely 
a promise for future conduct, and combaon prudence and caution 
would have prevented any injury arising from the breach of it. 
OoodhaU's casey llms. ^ Ry. 461. * 

In Woolley'» case, 1 Ihn. C, C.M. 559; S, C. 19 L. J. M, C, 165, 
Erie, J., observed, that # the notion that law was only for the protec¬ 
tion of the strong and prudent, had ceased to prevailand Alderson, 

B. , said, a man represents as an existing fact, that which is not an 

existing fact, and so gets your money, that is a false pretence ; for 
instance, that a certain church hod been built, and that there w'as a 
debt still due* for the buildiug, where there was no debt due, that 
would be a false pretence ; yet the matter might be easily inquired 
into and ascertained.” In that ease the prisoner, who was the secre¬ 
tary of an Odd Fellows’ lodge, told a member that he owed the lodge 
13«. 9^/., and thereby obtmncd from him that sum frauduleutiy, 
whereas the member only owed 2«. 2d. ; it was held that he was 
rightly convicted. 

The pretence must be of some existing fact, made for the purpose 
of iuduoing the prosecutor to part with his property. Therefore, a 
pretence that a party would do an act, he did not mean to do, as a 
[U’etence to pay for goods on delivery, is not a false pretence within 
the act, but merely, as held above, a promise for future conduct. 
GoodhalTs case, supra. So an indictment for obtaining money from 
H. G-. H. under tJie false pretence that the prisoner intea(^d to 
marry H. G. H., and wantea the money to pay for a wedding-suit he 
had purchased, is not sufficient to sustain a conviction. Reg. v, 
Johnston, 2 Moo. C. C. 254. Bee R. v. GopeUxnd, post, p. 458. 

It is no objection that the false pretences are of some fact relating 
to a future event. Thus where the four prisoners came to the pro¬ 
secutor representing that they had betted that a person named Lewis 
,8hould walk a certain distance within a certain time, and that they 
should probably win, and thus obtained money from the prosecutor 
toward the bet; it was objected tiiat, although the ^presentation of a 
thing past <Hr present, against whidii caution cannot guard, may be 
witl^ the statute (30 Geo. 3, or 24), yet if it be the representhtion. 
of some future transaction respecting which inquiries may be mgde, 
it is not an indiotabig offence, W the subject omj of a civil rern^y. 
The Court of King’s Bmeh, however, -^ere of (pinion that false pre¬ 
tences^ referring to fhtore transactions, were equally within tite 
statute. Younfe ease, 3 T. R. 98; see Reg. r. Christeg, 1 Cox, C, 

C. 239. 

Where a j^son, with intent to defraud, gives a iffieque upon 
a hanker witii whom he keeps no accotuxt, tra is a false pretence 
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within the statute. The prisoner, for the purpose of defrauding 
the prosecutor, gave him, m pa;^'ment for goods, a cheque upon a 
banker with whom he kept no cash and had no account. He was 
indicted upon the statute 30 Oeo. 2, c. 24, and Lara's case (ante, 
p. 366) was cited, Per Baiky “ This point has been recently 
before the judges, and they were all of opinion, tliat it is an indictable 
offence, fraudulently to obtain goods by giving in payment a che<}ue 
upon a banker with whom the party keeps no cash, and which he knows 
will not be paid.” Jackson's case, 3 Camph. 370; Henry Jackson's 
case, Fork Sum. Ass. 1830, corani Bayley, J., Matthews's Diy. C. L. 
167. So where the prisoner was charged with falsely pretending that a 
jiost-dated cheque, drawn by himself, was a good and genuine order 
for 26/., and of the value of 26/., whereby he obtained a watch and 
chain; and the jury found, that before the completion of the sale and 
delivery of the watch by the pro8ecutt)r to the prisoner, he repre,- 
sented to the prosmitor that he had an account with the bankers on 
whom the cheque was draw'U, and that he had a right to draw the 
che<|ue, though he post})oned the date for his own convenience, all 
which was false; and that he represented lb at tlie cheque would be 
paid on or after the day of the date, but that he had no reasonable 
ground to believe that it would be paid, or that he could provide 
funds to pay it; the judges held, that he was properly, convicted. 
J'arker's case, 7 t\ P. 825; S. C. 2 Moo. C. C. 1. See 2 liusa. by 
Orea. 300 {«), 

An indictment on the 7 & 6 Oeo. 4, c. 29, s. 63, stated that the 
prisoner contriving, «kc. to cheat A. B., falsely pretended to A. B, 
that he was a captain in the East India Company's service, and that 
a certain promissory note which he then delivered to A. B., was a 
valuable security for 21/.; by means of which false pretences he 
fraudulently obtained from A. B. 8/. 16s., whereas the prisoner was 
not a oaptam, &c., and the note was not a valuable security, &o. It 
was held, as it did not appe^ but that the note was the prisoner’s 
own note, or tliat ho knew it to be worthless, there was no sufficient 
false pretence in that respect, and as the two pretences were to be 
taken together, that the indictment was bad, and the judgment given 
upon it was reversed in error. Wicham v. The Queen, 10 A. ^ 
A 34. 


Where the indictment alleged, that the defendant “did unlawfully 
and falsely pretend,” &c., it was held, that the oftiission of the word 
“knowingly” was no ground for arresting the judgment. JB. v. 
Bowen, 13 Q. B. 790; S. C. 19 i. J. M. C. 65. Lord Denman 
said, “ The only difficulty I have felt has been occasioned by the 
decision of the judges in Jx. v. Hettderson, 2 Moo. C. C. 192; but I 
think it was not sufficiently brought before the attention of the court, 
tliat the word ‘ knowingly’’ is not in the statute, 7 & 8 Geo. 4, c. 29.” 
The knowledge, however, by the defendant, that pretences wwe 
false must be proved to the satisfaction of the jury, in order to warrant 
them in finding a verdict of guilty. Haycraft v. Creasy, 2 East, 92. 

Although there may have been a previous confidence between the 
parties, yet if the particular money or goods in question were ob¬ 
tained un^r false pretences, it is an indictable offienee within the 
statute. The prisoner was indicted under the 30 Geo. 2, for obtain¬ 
ing money under false pretences. The prosecutors were clothiers, 
and the prisoner, a ^earman in their service, and employed as 
superintendent to keep an account of the persons employed and the 
amount of ^eir wages and earnings. At the end of each wee^ he 
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■was supplied with money to pay the different shearmen, by the olerk 
. of the prosecutors, who advanced to him such sums, as, according to 
a written account or note delivered to him by the prisoner, were 
necessary to pay them. The prisoner was not authorised to draw 
money generally on account, but merely for the sums actually earned 
by the shearmen; and the clerk was not authorised to pav any sums, 
except such as he carried in, in his note or account. The {irisouer 
delivered to the prosecutor’s clerk, a note in writing, in this form, 
“ 9 Sept. 1796, 44/. 11«. wliich was the common form in which 
he made out the note. In a book in his handwriting, which it was 
his bustTiess to keep, were the names of several men who had not 
been employed, vrho were entered avS having earned different sums of 
money, and also false accounts of tlie work done by those who were 
employed, so as to make out the sum of 44/. 1 Is. (Vi. The prisoner 
l^ing found guilty, on a case reserved for the opinion of the judges, 
it was argued, that the statute did not extend to cases wlierc there 
was a previous confidence. At first, there was some diversity of 
opinion; but finally, thej' all agreed, that if the false pretonce created 
the (Sredit, the case was ifithin the statute. They considered that the 
defendant would not have obtained the credit, but for the fahsc 
account he had delivered in; and, therefore, that he was profxirly 
convicted. The defendant, as was observed by one of the judges, 
was not to have any sura that he thought fit on account, hut only so 
much as was worked out. IVUcheWs case, 2 East, 1*. C. 830. 

It was the duty of the prisoner, who was tlie servant of the prose¬ 
cutors, in the absence of their chief clerk to purchase and pay for, on 
behalf of his masters, any kitchen stuff brought to their premises for 
sale. Ou one occasion, he falsely stated to the chief clerk, that be 
had paid 2s. 3r/. for kitchen stnfi', which he had bought for his 
master, .and demanded to be paid for it. The clerk on this paid 
2s. Zd. out of money which his masters had furnished him witn to 
pay for the kitchen stuff, and the pris<mer applied the money to his 
own use. It was held, that as the clerk had delivered the money to 
the prisoner with the intention of parting with it altogether, the 
prisoner was not liable to an indictment for stealing the money, but 
that he might have been indicted for obtaining it by false pretences. 
Barnes's ease, 2 Den. C. C. li. 57; V. 20 X. J. M. C, 34. 

The indictment charged, that one Barrow, at K., &c., delivered to 
the prisoner, a conAnon carrier, certain goods to be carried by him 
from K, to one Leach, at L., there to bo delivered, &o.; that the 
defendant received the goods under pretence of carrying them, and 
delivering them, and undertook so to do, but that intending to cheat 
Barrow of his money, he afterwards unlawfully, &c. pretended to 
Barrow, that he had carried the goods from K. to L., for the purpose 
of delivering them to Leach, and had delivered them to Leach at L., 
and that L^ch had given him, the defendant, a receipt, expressing 
* the delivery of the pods to him, but that he had lost, or mislaid the 
same, or had left it at home, and that the defendant thereupon 
demauded of Barrow 16*. for the carriage of the said goods, by means 
of which Mse pretences he obtained the money, &c. On a writ of 
error after conviction, the judgment Vas affirmed. Airey's case, 
2 EaH, r, C. 831; 2 East, li. 30. The defendant, Count Yille- 
neuve, applied to Sir T. Broughton, telling him, that he was empWed 
by the Duke deliauzun, to take some horses from Ireland to London, 
and that he had been detained so long by (wntrary winds, that all his 
money was spent; by w'hioh representations Sir T. Broughton was 

* an. 
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induced to advance some money to Mm ; after wMoh it turned out 
that the defendant never had been ^ployed by the duke, and that 
Uie whole fstory was a fiction. The defendant was convicted. VUh- 
tmit'ch rase, corain Morcton, C. J., at Chester, cited by Butter, J., in. 
Young*s case, 3 T. R. 101, 103. • 

Where an attorney who had appeared for J. S., who was fined 21. 
on a summary conviction, called on the wife of J. S., and told her 
that he had been with J. N., who was fined 2/. for a like oflGence, to 
Mr. B. and Mr. L., and that he had prevailed ujwn them to take 1/. 
instead of 2/., and that if she would give him If., he would go and do 
the same for her; and she thereupon gave him a sovereign, and after¬ 
wards paid him for his trouble; and it was proved that the attorney 
never applied to Mr. B. or Mr. L. respttoting either of the fines, oni 
both were afterwards paid in full; it was held, that the attorney 
was guilty of obtaining money by false pretences. Asterley's case, 

1 C. 1\ 101. 

It is said by a writer of authority, that a man cannot be guilty of 
a forgery, merely by passing himself oif as the person whose real 
signature apwars, though for the purposes of fraud, and in concert 
with such yeal person ; for there is no false making. But this appears 
to be a false pretence within the statute 30 Geo. 2, c. 24. 2 East, 
P. a 850. 

The mere breach of a warranty, or a false assertion at the time of 
a bargain, caunot, as it seems (but see post, ]>. 454), be construed into 
an obtaining money by false pretences. The indictment stated, that 
the defendant, by falsely pretending to one Varlow, that he was 
entitled to a reversionary interest in one-seventh share of a sum of 
mouey left by his grandfather, obtained the sum of 29/. 3s. Od., 
whereas he was not entitled to any interest in any share, &c. (nega¬ 
tiving the pretences). To prove the pretences a deed, assigning the 
defendant’s interest in one-seventh share of the interest to Varlow 
was put in, and in this deed was contained the usual covenant for 
title; I.ittledale, -F., observed, that a covenant in a deed could not be 
taken to be a false pretence. The prosecutor stated, that the de¬ 
fendant asked him to purchase a seventh part of some money which 
he would bo entitled to under his grandfather’s will, on the death of 
one of his relatives, and that he agreed to purchase it, and got a deed 
of assigumeut executed to him, and thereupon paid the defendant the 
purchase money. To prove the falsity of the pretences, a previous 
assignment by the .defendant to a person named Peek was jgit in. 
After argument, Littledale, J., said, “TTie doctrine contended for, 
on the part of tlie prosecutor, would make every breach of warranty, 
or false assertion at the time of a bargain, a transportable ofieuce. 
Here the party bought the property, and took as his security a cove¬ 
nant, that the vendor had a good title. If he now finds that the 
vendor had a good title, he must resort to the covenant. This is 
only a ground lor a civil action.” Codrington's case, 1 C. ^ P, 661. 
The indictment charged that the defendant, having in his possession ‘ 
a certain weight of 28 pounds, falsely pretended to C. that a quantity 
of coals which he delivered to C. weighed 16 hundred weight 
(meaning 1,792 pounds weight), and were worth 11., and that the 
weight was 56 pounds; by means of which he obtained a sovereign 
from C., with intent to defraud him of part thereof, to wit, 10a,; 
whereas Hio coals did not weigh 1,792 pounds; and were not worth 
1/.; and whereas the weight was not 66 pounds; and whereas the 
coals were of the weight of 896 pounds only, and were not worth more 
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than 10«.; and whereas the weight was 28 pounds only. The pri* 
.soner being convicted, it was moved in arrest of judgment, that all 
the pretences mention^ in the indictment, exoe]^ that which related 
to the false weight, were no moro tlian mere false affirmations; and 
that as to the weight, there was no allegation in the indictment to 
connect the sale of the coals with the use of the weight. The judges 
held the conviction on the indictment wrong. JReed's case, T C. 
P.848. 

The prisoner had accepted a bill drawn on him by the prosecutor 
for 2,638/:, which he owed to the latter. The bill was negotiated, and 
when it became due, the prosecutor asked the prisoner if he was pre¬ 
pared to pay it. The prisoner answered that he was prepared with 
sufficient funds, all but 300/., and that he expected to get the loon of 
that sum from a friend. The prosecutor expressed his willingness to 
advance the 300/. himself, and ultimately did so, but the prisoner, 
instead of taking up the bill, applied the 300/. to his own purposes, 
and suffered the bill to be dishonoured, and the prosecutor eventually 
had to pay it. Evidence was also given, that at the time the prisoner 
obtained the money, he was not in possession of funds sufficient to 
make up the balance between the 2,638/. and the 300/. but was in 
insolvent circumstances. For the prisoner it was contended, that the 
representation was not a false pretence within the statute, being a 
mere mis-statement, or at the worst a naked lie, and Codrinffton's 
case, ante, p. 453, was cited; and, secondly, that the act did not 
extend to cases where the prosecutor had only lent, not parted with 
the property of the goods or money. Patteson, J., said, “ The 
words 01 this act are Very general, and I do not think I can with¬ 
draw the case from the jury. If they are satisfied that the prisoner 
fraudulently obtained the 300/. froni Uie prosecutor by a deliberate 
falsehood, averring that he had all the funas required to take up the 
bill, except 300/., when in fact he knew that he had not, and 
meaning all the time to apply the 300/. to his own purposes, and not 
to take up the biU, it appears to me that the jury ought te convict 
the prisoner. In M. r. Codrinifton, it does not appear that the pri¬ 
soner did distinctly allege that he had a good title to the estate which 
he was soiling/ As to the money being advanced by the prosecutor 
only as a loan, the terms of the act of parliament embrace every 
xOOae of obtaining^ money by false pretences, by loan as well as by 
transfer.” ■ The prisoner was acquitted. J2. v. Crosshy, 2 Moo, ^ if, 

, IT; e. t'. 164. 

A felse pretence,* knowingly made to obtain money is indictable, 
though tile money be obtained by means of a contract which the pro¬ 
secutor was induced by the falsehood to make; Retf, v. Kenriek, 
6 Q. B, 49; where it.whs stated by Lord Denman, that B, v. Cod- 
lington had been much doubted by the judges. The decision in R. 
V. Kendrick was unanimously acted upon by the judges, in Ahhott^s 
case, 1 Den, C. C, R. 276, In that case, the prosecutor bought 
che^ of the prisoner at, n friri and paid for it. Before he bought it 
t)ie prisouer, who was offering cheese for sale there, bored two of the 
cheeses with an iron jsooop, and ;produoei| a piece of cheese, called 
a taster, at the end of the scoop,'fof th# prosecutor to taste; this he 
d^d, beUeving it to have been taken from the cheese, and upon that 
Ig^ef bought the cheese; in fact, however, it was taken from another 
superior Iwd of ^cheese, and had been frandolentlv inserted in the 
a^p by 'the jwisoner. It was held, that upon these facts he was 
rii^tiy oouviom bbtainiog the pri^ of tiie cheese from the prose* 
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ontoT by false pretences. So in a subseqnent case where the prisoneir 
by falsely repmentis|f to the prosecutor, that he bad built ajbouse 
on certain land, and by depositing with the prosecutor the lease of tJbe 
land as a security, and by entering into a written agreement to 
execute a mortgage on the land, induced the prosecutor to advance 
him money by way of loan; he was held by all the judges, to have 
been properly convicted for obtaining the money by false pretences. 
Jlufffoti's cane, 25 L. J. M. C. 105. So also if a m^ asks a pawn¬ 
broker to advance money on a chain which he pretends to be silver, 
but which he knows to be of another metal of inferior value, he is 
liable to be indicted for attempting to obtain money by fidse 
pretences. Jtmihtck^s vane, 25 L. J. M, C. 101. See also Eaglcton's 
case, 24 L. J. M, C. 158, 

As to the assumption of a false name and profession, see J2. v. 
jtamiltaH, 2 Vox, C. C, 244. 

TFImf shall amount to—not mcessary that words should be U8ed,'\ 
The statute, 38 Hen. 8, o. 1 (now rci>ealed), related to false pretences 
by means of a false seal or token; and under the general words 
“ false pretence,” in the statute 30 Geo. 3, c.'24, it was held, that the 
oileuce might be effected by other means than by words. The pri¬ 
soner was indicted for unlawfully producing to A. li., &c. at the 
Nottingham iwst-offioe, a money order tor the payment of one pound 
to one John Storcr, and that he unlawfully pretended to the said 
A. B. Uiat he was the person named in such omer, with intent, &c., 
whereas, &o. It appeared in evidence, that the prisoner had gone 
to the post-otlice, and inquired for letters for Jolm Story, whereupon 
by mistake, a letter for John Storcr, containing the money order, 
was delivered to him. He remaiiied a sufHcient time to read the 
letter, and then presented the order to A. B., who desired him to 
write his name upon it, which he did in his real name, John Story, 
and received the money. The terms of the letter clearly explained, 
that the order could not have been intended for the prisoner, who, on 
being apprehended, denied that he had ever received the money, but 
afterwards assigned the want of cash as the reason of his conduct. 
Chambre, J., left it to the jury to find against the prisoner, if they 
were satisfied that he had, by his conduct, fraudulently assumed n 
character which did not belong to,him, although he made no falsP 
assertions. The jury found kirn gtiilty. The judges held the con¬ 
viction right, being of opinion, Ist, that the prisoner writing his own 
name on the order, did not amount to a forge^; and 2ndly, that by 
presenting the order for payment, and signing it at jthe post-office, he 
was guilty of obtaining money by a false pretence within the statute. 
Story\ case, Muss, d* My, 81; see Freethh case, Id. 127, S. P. it^fra. 
So where, a person at Oxford, who was not a member of the univer¬ 
sity, jwent to a shop for the purpose of fraud, wearing a commoUer’s 
gown and cap, and ohtainea goods; this was field a sufficient false 
pretence to satisfy the statute, ^ough nothing passed in words. M, 
V. Marnurd, 7 C, ^ P, 784, • 

What shall amount to—-goods ditained upon an instrument voi^ in 
law.l Although the instrument by means of which the priwner car¬ 
ries nis intent to de^aud into effect, may be on tho face of it illegal, 
and of no value; yet if the prisoner fraudulently ohtMUs goods, ffic.,* 
he may he oonvmted. The prisoner was indicted in one count, upon 
the statute 30 Geo. 2, o. 24, and in another, as fw an offense atetgn- 
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aon law. It appeared in evidence, that ^e prisoner came to the 
proseeutor’s shop, and asked for a loaf, which he served to him for 
nve pence; that the prisoner then asked him for some tobacco, and the 
proseontor serv^ him with an ounce for three pence. The prisoner 
then threw down a note for ten shillinzs and sixpenoe, upon which 
the prosecutor said, he had no change, but in oopper. The prisoner 
said copper would do. The prosecutor then gave him nine shillings 
and ten pence in copper, which the prisoner took with the loaf and 
tobacco, and went away. The note was forged. The same evening, 
and the following morning, the prisoner put off several similar foiged 
notes. *Tho notes purported to be made by Sparrow, who was a 
person of good credit, and whose notes under 20s. were generally 
circulated in the neighbourhood. It was contended for the prisoner, 
that this was not within the statute, wldch was oohdned to cases of 
false suggestions, but it appeared to the learned judge, that the 
uttering of the note as a genuine note was tantamount to a representa¬ 
tion that it was so. Itw'as also objected, that a note of this sort being 
void, and prohibited by law, it was no offence to forge such a note, or 
to obtain money upon it when forged, as the party taking it ought to 
be upon his guard. The learned judge, however, left the case to the 
jury, who found the prisoner guilty on both counts, and the ease was 
reserved for the opinion of the judges. All being present {except 
Booke, J.y, the majority of them thought that the conviction was 
‘ right, ana ^that it was a false pretence, notwithstanding the note, 
upon the face of it, would have b^n good for notliing in point of law, 
if it had not been false. Lawrence, J., was of a different opinion, 
and thought that the shopkeeiter was not cheated if he parted with 
his goods for a piece of paper, which he must be presumed in law to 
know w'as worth nothing, if true, Freeth's cam', Jiim. if Jty, 127. 
Fraudulently offering a “ flash note ” in payment, under the pre¬ 
tence that it is a Bank of England-note, is a false pretence within 
the statute. C(»il»on*acuae, 1 JUen.C.C. It. 592; S. C. 19 L, J, M. C, 
182. A sailor’s shipping note for 2/. 15«., payable to A. B. or bearer, 
five days after the ship shall sail, is not a void instrument under the 
17 Geo. 3, c. 30, but is an “undertaking, warrant, or order for Uie 
payment of money” under the 11 Geo, 4 and 1 Wm. 4, e. 06, s. 3. 
therefore, where such an instrument was forged, and goods obtained 
*y means of it, it was held, that the prisoner ought to have been 
indicted for foi'gery; and that an iudictment for obtaining goods by 
fidse pretences, could npt bo, sustained. In this case, Parke, B., after 
consulting Coltman, J., said, Where a par^ commits a forgery, 
and 8ubse<j[ttently obta^ goods by use of me forged instrument, the 
proper course is to indict fw the felony.” Itcy. y, Anderaonj 2 Moo. 

469. 

On an indictment for obtaining money by falsely pretending that 
the promissory note of a bank which had stopped payment by reason 
of bankruptcy,, was a good - and valuable security for the payment of 
the amount xbanttoned in it, ^d was of that value, it is sumcient to 
prove the time when the bank^-stopped payment, and that cash could 
not be obtained for the note ^ its pi^esented for payment at 
the plane where it wim made payable^ and it is not neoessary to pmve 
the. proeeecl^s in bankruptcy. SmUFacaao^Q O 09 , C, C'. 314, 

Fro^ of iks falae preiene(!^,2 The pretenges must be proved as 
laid. Where in the averment of the pretence it was stated, “ that 
'tkh defendant pretended 1ha€ he hetd podS « certain sum into the 
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bank of Engjiand,’* and l^e witsieos stated, that the words used were, 

the money has boeh paid at the bank.” Lord Ellenboi'ough said, 
“ In an indictment for obtaining money by false pretences, the pre¬ 
tences must be distinctly set out, and at the trial Uie^ must be proved 
ns laid. An assertion that money has been paid into the bank is 
very different from an assertion, that it had been paid into the banlf, 
by a particular individual. The defendant must be aetjuitted. 
PU'stow'it cmry 1 Campb. 494. “ There the assertion that an indi- 

I'idual had paid tlie money was not proved.” Per Maule, J., in 
JJewf/ill’s case, 1 Dears. V. t’. It, 322. But where tho indictment 
charged, that Ihu ilefondaiit having in his custody a certatu parcel to 
be delivered, &c. for which he was to charge 6s., delivered a ticket 
for the sum of 9.s, lOt/. hv means, &o., and it appeared iu evidence 
that the parcel mentionea in the indictment was a hashet of fish, it 
Avns objected that this was a variance, but Lord Ellenborough over¬ 
ruled the objection, saying, that a basket answered the general 
description of a parcel well enough, but that if the indictment had 
been on the 39 Creo. 3, c. 58 (which enacts, that if any porter, or 
other person employed in the porterage, or delivery of boxes, baskets^ 
packages, -parcels, trusses, game, or other thing.s, shall teke anv 
greater sura, &c.) it would have been a fatal variance. Duut/ias^s 
mac, 1 Citniph. 212. An indictment stated, that the prisoner did 
unlawfully attempt and endeavour fraudulently, falsely, and unlaw¬ 
fully to obtain from the Agricultural Assurance Company a large sum 
of money, to wit, 221. 10s., with intent thereby to cheat and defraud 
tho company; it was held, that the nature of the attempt was not 
suflicienuy set forth. Marsh's rase, 1 Dea, C. C. li. 605; 8. C, 
19 L. ,T. M. V. 12. 

Thu rule that the false pretences averred in the indictment must 
ho proved os laid, is subject to the qualification that all the pre¬ 
tences need not be proved, but that a single false pretence, proved as 
laid, though joined with others, is sufficient to support the indict¬ 
ment. Tho defendant was indicted under the 30 Geo. 2, for obtaining 
money under pretence of assisting two seamen to procure a pension, 
and it was alleged that he pretended, that “ two guineas must be sent 
up to the under clerks as fees, which they always exjjccted, and that 
Hothiny could be done without it," The part of the pretences printed, 
in italics was not proved, and it was objected that this was a fatal 
variance, but the defendant being convicted, the judges held Gic 
conviction right. Hill's case, Muss. 41' My. 190. 

It is sufficient if tho actual substantial^retence, which was the main 
inducement to the prosecutor to part witn his money, be alleged and 
proved; although it may be shown by evidence, that other matter?, 
not laid in the indictment^ operated in some measure upon the mind 
of tho prosecutor as an inducement to him to part witn his money. 
HeiogiU's ease, 1 Dears, C. C. M. 315. But the rule that it is 
sufficient to prove any part of the pretences laid, if the property were 
obtained thereby, must bo oontined to those cases where suon part is a 
separate and independent pretence; for if false pretences ore so con¬ 
nected together upon tlie record that one cannot he separated from 
the other, and the statement of one of those pretences is insufficient 
iu point of law, no judgment can be given on the other pretence. 
2 Muss, by Grea. 310, citing Meg, v. Wickhatu, 10 Ad. ^ E. 34, ante, 
p. 451. Where it appears that statements were made on different 
occasions, it is a question for the jury whether they ate so connected 
as to form one continuing representation. Thus tlic defendant with. 
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. the view of mdiioing tlie prosecutrix to become a member of a burial 
sooietj, had represented to her that the society ms strong and re¬ 
spectable, and had 7000f. in the bank. On this occasion she declined 
to join the society. A month afterwards he again made a similar 
statement, but said nothing about the 7000?. in the bank. She then 
consented to enter the club and pay the subscription. The statement 
with re^d to the 7000/. being untrue; it was held to be a (question 
for the Jurj', whether the two conversations were so connected as to 
form one continuing representation. JVebmii’s 1 Dotn-a. 

C. a R.: S. C. 22 L. J. M. C. 118. 

Parol evidence is admissible of the false protouccs laid in the 
‘ indictment, though a deed between the parties, stating diflerent con¬ 
siderations for parting with the money, be also put in evidence for the 
prosecution, such deed having been made for the purpose of tlio fraud. 
Rtiy, V. Adatmon, 2 Mw, C. C. 280. The prisoner was indicted for 
false^ pretending that his wife was dead, with intent to defraud n 
benefit society. The stewards required a certificate of her death, and 
the prisoner produced to them a false one. It was held, tJiat the real 
false pretence was that of the wife’s death, and not the feigned certi¬ 
ficate of it, which latter was the only evidence of tlie actual false 
luetence. Rey. v. Denf, 1 Cox, C. C. 15; S. C. 1 C. «.y K. 219. 
where the false pretences are contained in a letter, and buch litter 
lias been lost, the prisoner, after proof of the loss, may hi; convicted 
on parol evidence of its contents. Chadicivk's con', G vV 2\ 181. 

It must appear that the prosecutor parted with Ids property, by 
reason of the false pretences, or one of tne false pretences charged. 
The prisoner was indicted for obtaining a filly, by the false pretDiiee 
that he was a gentleman’s servant, ana had lived at Brecon, and had 
bought twenty horses in Brecon fair. It appeuved tliat the prisoner 
bought the filly of the prosecutor, and made him this statement, 
which was false, and also told him that he woidd come down to the 
Cross Keys and pay him. The prosecutor stated that he parted with 
his filly, becau.se he believed wiat the prisoner would come to the 
Cross Keys and pay him, and not because he believed that the pri¬ 
soner was a gentleman’s servant, &c. It was held by Coleridge, .1., 
that the prisoner must be acquitted. Dale’s case, 7 C, <)' P, .751 ; 
see also Gcorqc Smith’s case, 2 Russ, hy Grca, .312. 

In KcaUo/s case, 2 Den. C. C. R. OS); S. C. 20 X. J. 31. (\ 57, 
the indictment charged the false pretence to have been made to 
“ John Baggalley and others; ” it was proved to have been made to 
John Baggmey; but this was held be no variance for that tlje 
words ** and others” might be rejected as surplusage. 

The prisoner represented himself to bo paymaster of the Duke of 
Wcllinyton, and that his name was do Laney, upon which ho made 
with the prosecutrix a contract for board and lodgbg at a guinea 
u-weok. He was lodged and fed as the result of that contract, and 
1 he engagement entered into upon this representation, which was found 
(o be a false pretence. It was held, that a conviction upon the above 
facts was bad,’ “ because tlie supply of, articles upon tho contract was 
too remotely the result of the; false pretence to support an indictment 
for obtaining tiie articles by the mso pretence.’’ Oarduer’s case, 
25 X. J. M. C. 100. 

Proof of idle falsity of. i/mjpretence.] The falsity of tho pretence 
.must olemyi appear on the prosecutors evidence, and must not bo 
left to inference. The prisoner bought firom tho proscontor at llu^clcy 
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fair a Iiorso for 1*2/, and tendered him in payment notes to that 
amount on the Oundle bank. On the prosecutor oWeeting to receive 
these notes, the prisoner assui*ed him they were good notes, and ujwn 
this asBurauoo the prosecutor parted with the horse. Tlic ])risoner 
was indicted for obtaining the horse on false pretences, riz. by deli¬ 
vering to the prosecutor certain papers purporting to bo promissory 
notes, well knowing them to be of no value, &o. It appeared in 
evidence, that these notes had never been presented by the prosecutor 
at Oundle, or at Sir J. Esdaile’s in London, Avhere they were made 
payable. A witness stated, that he recollected llickett’s bank at 
Oundle stopping pajunent seven years before, but added that he 
knew nothing but what he saw in the papers, or heard from the 
people who had hills there. The notes appeared to have heen ex¬ 
hibited under a commission of bankrupt against the Oundle bank. 
The words importing the memorandum of exhibit had been altemjitcd 
to bo obliterated, but the names of the commissioners remained on 
each of them. The jury found the prisoner guilty, and said they 
were of opinion, that when the prisoner obtained the horse, be well 
knew that the notes were of no value, and that it was liis intention 
to cheat the prosecutor. On a case reserved, the judges held the con¬ 
viction wrong, and that the evidence was defective in not sufficiently 
proving that the notes wore bad. No opinion was given, whether 
this would have been an indictable fraud, if the evidence had been 
sulUcicut, Flhit'tt crt.vf', Jttifis, By. 460. The defendants were 
indicted for obtaining money under the false pretence of their being 
collectors of the property tax. It appeared in evidence, that they 
had in fact been appointed collectors tiy the commissioners, but that 
llicir appointment was informal. This w-as held not to be a false 
pretence within the statute, 30 Creo. 2, c. 24 ; Dobson's casCy 7 Eusty 
218. The defendant was indicted for obtaining money by falsely pro¬ 
tending that a note purporting to bo the promissory note of Coleman, 
Smith, and Morris, was a good and available note of 0. S. and M., 
whereas it was not a good and available note. The defendant gave 
the note to the jirosecutor in payment for meat. A witness proved 
that he had told the defendant that the Ijeominster bank (from which the 
note issued) had stopped payment. It was also proved that the bank 
was shut up, and that Coleman and lilorris hau become banknipts; 
but it aTjpeared that Smith, the third partner, had not become bank¬ 
rupt. uaseloe, J., said, that upon this evidence, the prisoner must 
he ac(j[uittcd, because, as it appeared, that the note might ultimately 
ho paid, it could not be said wRit the defendant was guilty of a fraud 
in passing it away. Spenver's case. 3 *5* P.420; Clark's case, 2 

Dirk, (i, 6'., by Talfonrtl, 315. 

The prisoner paid his addresses to the prosecutrix, and obtained a 
jiromise of mamagLc from her, which promise she afterwards refused 
to ratify. lie Uion threatened her with an action, and by this means 
obtained money from her. Luring the whole of the transactions the 
prisoner had a wife. On an indictment against him for obtaining 
money under false pretences, the pretences laid were, first, that ho 
was unmarried; secondly, that ho was entitled to bring and maintain 
his action against her for a breach of promise of marriage. It was 
hold that the fact of the prisoner paying his addresses was sufficient 
evidenoe for the jury on which they mi^t find the first pretence that 
the prisoner was a single man, and in a condition to marry; and that 
this was sufficient evidenoe on which to find the falseness of the othm* 
pretence, that ho was entitled to maintain his action for breach of 

X 2 
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promise of marria^^ and that such latter false pretence was a 
sufficient false pretence within the statute. Bty/. v. Copehiml, 
Carr. M. 616. Sec also tlie same case as to the form of the 
indictment. 

Proof of iatmt to cheat or (hfnml.'] It must appear that the 
defendant obtained the money, &c,, with intent to cheat or defraud 
some person of the same. Thus, where in an indictment for obtain¬ 
ing money under false pretences, the allegation of the obtsiining the 
money did not state that it was with intent, &c., the judges, on the 
point being reserved for their consideration, wore of opinion that 
the indictment was had. Jtuhhicorth'a case, Jiiiss & Jii/. 617 ; 1 
atari-. 396. 

The primary intent must ho to cheat and defraud. Thus, where 
the prisoner was indicted for having procured from the overseer of u 
]>arish, from which he received parochial relief, a pair of shoos, by 
falsely pretending that he could not go to work because he had no 
shoes, when he had really a sufficient pair of shoes; and it appeared 
in evidence, that on the overseer bidding him go to work, he said he 
could not, because he had no shoes, upon which the ovei’seer supplied 
him with a pair of shoes, whereas the prisoner had a pair before ; 
the prisoner being competed, tlie case was considered by the judges, 
who held that it was not within the act (30 (too. 3, c. 24,) the state¬ 
ment made by the prisoner being rather a false excuse for not Avorking, 
than a false pretence to obtain goods, ll'akelinfs case, Ituss. ».V /»'//. 
604. A. owed B. a debt, of which B. could not obtain payment. C., 
a servant of B., went to A.’s wife, and got two sacks of malt from 
her, saying that B. had bought them of A., which ho knew to be false, 
and tt»k the malt to his master, in order to enable him to pay him¬ 
self ; it was lield by Coleridge, J., that if C. did not intend to defraud 
A., but only to put it in his master’s power to compel A. to pay him 
a just debt, he could not be convicted of obtaining the malt by false 
pretences, iniliaius's case, 7 C. P. 304. A defendant was charged 
in the first count of an indictment Avith having falsely pretondird 
that he was Mr. II., who had cured Mrs. (!., at the Oxford Infirmary, 
and thereby obtained one sovereign, with intent to defraud G. P., 
“ of the same.” The second count laid the intent to he to defraud 
G. r. “of the sum of 0.s'., parcel of the value of the said last men¬ 
tioned piece of current gold coin.” It was proved that the defendant 
m^c the pretence, and thereby induced the prosecutor to buy, at the 
price of 5»., a bottle containing somethlfag which he said would cure 
the eye of the prosecutor’s child. The prosecutor gaA o him a sove¬ 
reign, and received lOs. in change. It Avas further proved that the 
defendant was not Mr. II. It was held that this was a false pretence 
Asithin the act, and that the intent was properly laid in the second 
count. Jtea. v. Bhovtjichl, Carr. • * * 

But see the note to Leonardos case, 1 Urn. C. ('. li. 30f>, Avhere it 
is suggested that the second oount in Itei/. v. liloowJicU was bad as 
aA'erring an obtainmg of one thing vith intent to cheat of another. 
In Leomr^s case the first count of the indictment charged the 
pri^ner with obtaining from the prosecutor an order for the payment 
of Mf. Is. 2dl,,hy false pretences with intent to defraud him of the 
same; the. evidence as to this count was that the prisoner ojdy 
intended to de&aud fhe prosecutor of la,, as the rest of the money 
.was really due, it was held that the first count was proved. The 
second count was similar to, the second oount in JlhomfUl^s case, 



Fahe Pretenre/f. 461 

and upon this the court recommended the recorder who had reserved 
the case« to pass a separate sentence upon it. 

Now by sect. 8 of the 14 & 15 Viet. c. 100, it is suflBlcient to allege 
in the indictment, “that the defendant did the act with intent 
to defraud, without alleging the intent of the defendant to be to de¬ 
fraud any particular person.” 

Sect. 18 of the same statute enacts, that “ in every indictment in 
which it shall be necessary to make any averment as to any money 
or any note of the bank of England or any other bank, it shall bo 
sufllcient to describe such money or bank note, simply as money, 
without specifying any particular coin or bank note; and such 
allegation, so far as regards the description of the property, shall be 
.sustained by proof of any amount of coin or of any oank note, 
although the particular species of coin of which such amount was 
composed, or the particular nature of the bank note, shall not be 
proved, and in cases of embezzlement and obtaining money or bank 
notes by false pretences, by proof that the offender embezzled or 
obtained any piece of coin or any bank note, or any portion of the 
value thereof, although such lueco of coin or bank note may have 
boon delivered to him in order that some part of the value thereof 
should bo returned to the party delivering the same, or to any other 
person, and such part shall have been roturned accordingly.” 

Proof if till' ohtomhuj mmic rhitfrl, or rafnahfc Horurifi/,'] 

In order to render it an oflence within tlm statute, the property 
obtained must come Avithin the description of “ chaUcl, monvi/, or 
riift/ahle scrurHi/P An unstamped order for tho payment of money, 
Avhieh ought to'be stamped under 55 Goo. 3, c. IW, is not a valuable 
security within the statute. Vutt’s’s rase, 1 Mooth/, C. C. 170. 

A railway pass-ticket, enabling a person to travel free on the 
journey, is a “chattel” within the statute. “Tho ticket,” said 
rolloct, C. B., in ddivering the judgment of the court, “ while in 
tlie hands of the party using it was an article of value entitling him 
to travel Avithout further payment; and the fact that it Avas to ho 
returned at the end of tho journey docs not atfect the question.” 
Jtoulfiofs rasr, 1 J)eo. C. C. It. 508'; 8. (\ 19 L. J. M. C. 67. 

Obtaining credit with a hanker by false pretences, and thus pro¬ 
curing him to pay drafts to third persons, is not an obtaining monev, 
chattel, or valuable security Avilhin tbo 7 & 8 Geo. 4, c. 29. Tfie 
defendant was iudieted for (Ataining money under false pretences. 
The first count stated the false pretences by Avhich the defendant pro¬ 
cured the prosecutors to cash a cheque in favour of one Jacob, and 
concluded thus, “ and obtained from tlmm the amount of the checiue 
to ho paid to the said Jacob, and further advances to him to ansAver 
other cheques dtaAnm by liim on tho prosecutors, riz. with 
intent, &o.*’ In tho second count it Avas alleged, that tho defendant 
by means, &e., obtained a largo sum of money, to Avit, «feo., from tho 
prosecutors, and also tho cheque mentioned to he paid to the said 
Jacob, with intent, &c. It appeared in evidence, that in order to 
induce the prosecutors, who Avere the defendant’s bankers, to give 
him credit, and honour his cheques, he delivered to them a bill drawn 
by him upon a person with whom he had no account, and which had 
no chance of being paid. The prosecutors paid the amount of the 
cheque to Jacob. The defendant was convicted, and on a case 
reserved for the opinion of tho judges, they were of opinion that the 
prisoner could not ho said to have obtained any specific sum on the 
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bill; all that was obtained was credit on acootint, and tlioy therefore 
held the conviction wrong. WuvelVs 1 Moody, V. C, 224. 
The defendant had procured a circular letter of credit from B. S. 
and Co., of New Yori, for 210/., of which they advised their corrc" 
spondents tlie Union bank of London. Tlio defendant came to 
England and drew various sums from the Union bank, but to less 
amoxint than the 210/., and then going to St. Petersburg, altered the 
letter of credit l>y inserting the liguro 5,” so as to make it appear 
to be a letter of credit for 5210/. By this means he obtained from 
W. and Co., of St, Petersburg, large sums of money, giving drafts 
for those amounts npon the Union bank, which drafts referred to 
the letters of credit, and one of these was presented by W, and Co’s, 
branch house in Loudon to the Union bank, but was not paid. Tho 
defendant having returned to England, was indicted for attempting 
to obtain money from the Union bank by false pretences, and was 
convicted, the jury finding that he meant the draft to he presented 
and the money to be obtained thereon: it was held, however, hy tho 
Court of Criminal Appeal, after two arguments, that if the money 
had actually been obtained, it would not have been an offence within 
the statute,* and therefore tliat the conviction was bad. GarreWn 
case, 1 Dears. C. C. It. 232; S. C. 23 X. J. M. V. 20. Campbell, C. J., 
in giving jud^ipient, said, “ I think the act means that the money 
shoold be obtained according to the wish, or to gain some object of 
the party who makes the fa&c pretence. Here the obtaining of it was 
not to ofctairi any object of tho prisoner. No advantage could arise 
to him from tho cheque being honoured. He liad gained his full 
object when he was in St. Petersburg. It was a matter of perfect 
inaiilereace to him whether Wilson and Co. did or did not obtain 
ptiyment from the Union bank. It -would have been much more for 
his benefit had the cheque been lost at sea cn its passage from 
St. Petersburg to London.” 

Obtaining money by way of loan, by means of false pretences, is 
within the statute. See (h'osshy*s ease, ante, p. 454. 

The money obtained may be by way of gift and yet still bo within 
the statute; as in the ease of a begging letter making false rciwesenta- 
lions 08 to the condition and character of tho writer by means of 
which money is obtained. Jones's case, 1 Den, C. C. li, 051; 8, V. 
19 X. J. 31. C. 162. 

It is sufficient for the prosecutor to prove that some port of tho 
goods, &o., stated in the indictment (for the rule in this respect is 
the same as in larceny, see that title), were obtained from him by the 
false pretences used. 

Proof of thei ownership of the property.'y The propertj' obtained 
by means of the false pretenoes, must be proved to he tho property of 
the parly mentioned in tho indictment. The prisoner was indicted 
for obtaining the sum of 3 a'. Ad, of the monies of the Countess of 
Ilchester, It appeared in evidence, that the prisoner brought a basket 
of fish, which he delivered to the servant of tho countess, with a false 
ticket, charging 33. Ad, too mi^h fin^obriage. The servant paid him 
the full amount, and was rfl|)aid by Lady Hehester. On it being 
objeeted, that at the time of payment this was not her money. Lord 
ElWl»Mrough said, that her fuhsequent allowance did not malm the 
money pbd to the defeifdaut her money at the time. She was not 
. chargealfie for more than vbs aotnally due for the carriage, and it 
depended upon her whether ihe^honM pay the overplus. The ser- 
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vant, however, afterwards swore that, at the time of this traasaotion, 
he had in his hands upwards of 9 k. lOrf. ^he whole sum charged) 
tlic property of his mistress, which Lord Ellenborongh oonsiderea 
sufficient to sustain the averment. Doufflas’s cose, 1 Vamph. 212. 

The indictment must state whose proper^ the money, &c. is which 
lias been obtained; since otherwise a conviction or acquittal on snoh 
indictment, could not be pleaded in bar to a subsequent indictment 
for larceny, in respect of the same transaction. Norton^s mse, 8 C. 

1*. 197. And this defect is not aided by verdict; Martini cast-, 
8 A(L IJ. 4S1; 3 C. P. 472 ; nor enred by tbo 14 & 15 Viet, 
c. 100, ss. 8, 25. Sillv, Jief/, {in error), 1 Dears, V. C, It. 132; /S', C, 
22 L. J. 31. C’. 41, And see Bvlloehh ease, 25 L. J. 31. C. 92, 

Proof if all heintj principnU.'] Where several persons were in¬ 
dicted ibr obtaining money under false pretences, it was objected, that 
altbongh they were all present when the representation was made to 
the prosecutor, yet the words could not be spoken by all, and one of 
them could not bo affected by words spoken by another, but that 
each was answerable for himself only, tho pretence conveyed by words 
being, like the crime of peijury, a separate act in the person using 
them; the Court of lung’s Bencn, however, held, that as the defemd- 
ants wore oU nresent, acting a different part in the same transaction, 
they were guilty of the imposition jointly. Younfs case, 3 T. M. 98. 

<)n an indictment for obtaining money under false pretences, a 
party who Ims concurred and assisted in the fraud, may be convicted 
as principal, though not present at the time of making the pretence 
ana obtaining the money. Mey. v. 3lolaud others, 2 Moo, 

(\ 276. 

Difendant not In be acqtuttvd where the offence u})pears to he 
hirerny.1 Uy tho 7 & 8 Oeo. 4, c. 29, s. 53 {ride ante, p. 448), if it 
apjiears on the trial, that the defendant obtained the property in 

S 'ion in any such manner as to amount in law to larceny, he 
not bo entitled to be acquitted by reason thereof. In all cases, 
thereforo, where it is doubtful whether, in point of law, the offence is 
larceny or a misdemeanor, the safest course Is to indict the party as for 
a misdemeanor ; for should it appear upon an indictment for larceny, 
that the offence is, in fact, that of obtaining money, «&o., under false 
pretences, the prisoner must be ao(j[uitted. 

The Irish statute, the 9 Geo. 4, o. 55, also recites in s. 46, that a 
feilure of justice frequently arises from this subtile distinction 
between larceny and fraud; but tho provision in this clause, which 
was intended to obviate the defect in tne law, was rendered nupfatory 
and ineffectual by the omission of the word mt; the error m now 
amended by tho 6 & 6 Wm. 4, c. 34. 


Cheutiny at play punishable as a false pi'fitence.l By the 8 and 9 
Viet, c. 109 (E. & L), 8. 17, “ every person who shall, by any fraud 
or unlawful devioo or ill practice in playing at or with cards, dice, 
tables or other game, or in bearing a part in tlie stakes, wagers, or 
adventures, or in be^ng on the sides or hands of them that ^ play, 
or in wagering on the event of any game, sport, pastime, or exercise, 
win from any other person to himself or any other or others, any 
sum of money or valuable thing, shall be deemed guilty of ob^^ping 
such money or valuable thing from such other person by fafre pret|ttbe, 
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•with intent to cheat or defraud such person of the samcy and being 
convicted tixereof, shall be punished accordingly.” 

The offence under this section is wuinint/, and it is not necessary 
therefore to state in the indictment the name of the person whoso 
money is alleged to have been won. Moss's case^ 5 Wt-ekly JRep, 54, 
(Mich. Term, 1856), see ante, p. 463. 

Obtaining Itounfy money by false representation punishable as a 
fake jireUnce.} The 18 & 19 Viet. c. 11, s. 57, provides that “any 
recruit who shall designedly make any false representation of any 
particular contained in the oaths and certificates in the schedule fo 
this act annexed, before the justices at the time of his attestation, 
and shall obtain any enlisting money or bounty for entering into her 
Majesty’s service, shall be deemed guilty of obtaining money under 
™se pretences, within the true intent and meaning of the 7 & 8 
Geo. 4, c. 29.” For a decision upon this section, see Jessup's case^ 
25 i. J. M. a 54. 

liesfifution of the properly obtained.'] The court had not the power, 
formerly, of ordering the restitution of property obtained by false 
lirctencos, the statute, 21 Ileti. 8, e. 11, extending only to stolen 
■ property. Jlut now by the 7 & 8 Geo. 4, o. 29, s. 57, tlie court 
lias power in cases of misdemeanor to award the restitution of the 
property. Bee this section stated, post, title, Lareeny, 
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TAKlXCf Ott PESTROYING FISIF. 


It wiil he seen {post, title, Lureewj), that larceny might he cqp- 
mittod at eoinnKHi law f»l‘ lish in a tank or net, or as it seems in any 
inclosed place, where the owner might take them at his will. 2 Emt, 
J*. V. 610. Hut it was no larceny to take fish in a river, or other 
groat water, where they w'orc at their natural liberty. J£awh. P. C, 
h. 1, e. 36, s. 89. Property of this kind was protected by various 
statutes (4 & 5 Wm. 3, c. 23, s. 5; 22 & 23 Car. 2, c. 25, s. 7; 
9 Geo. 1, 0 . 22; 5 Geo. 3, c. 14); hut those statutes are now repealed 
bv the 7 & 8 Geo. 4. c. 27, and the substance of them is re-enacted in 
tfie 7 & 8 Geo. 4, c. 29. Hy s. 34, “ if any person shall unlawfully 
and wilfully take or destroy any iisli in any water which shall run 
through, or be in any the land adjoining or belonging to the dwelling- 
liouse of any person’being the owner of such water, or having a right 
of fishery tlicrein, every such offender shall be ^ilty of a misde- 
meanor, and, being convicted thereof, shall be punished accordingly ; 
and if any person shall unlawfully and w’ilfuliy take or destroy, or 
attempt to take or destroy, any fish in any water not being such as 
aforesaid, but which shall be private property, or in which there shall 
be any private right of fishery, every such offender, being convicted 
‘thereof before a justice of the peace, shall forfeit and pay, over and 
above the value of the fish taken or destroyed (if any), such sum of 
money, not exceeding five pounds, ns to the justice shoU seem meet; 
proviued always, that notliingherein-before contaiued shall extend to 
any person angling in the day-time ; but if any person shall by 
angling in the day-time unlawfully and wilfully take or destroy, 
or attempt to take or destroy any fish in any such water as first men¬ 
tioned, he shall, on connction before a justice of the peace, forfeit 
and pay any such sum not exceeding five pounds; and if in any 
such water as last mentioned, he shall, on the like conviction, forfeit 
and pay any sum not exceeding two pounds, as to the justice shall 
seem meet; and if the boundary of any parish, township, or yUl shall 
happen to be in or by the side of any such water as is hcrein-beibro 
montioned, it shall be suflcicnt to prove that the offence wm com¬ 
mitted either in the parish, township, or vill named in the indictment 
or information, or in any parish, township, or vill adjoining thereto.” 

On on indictment under the above section, the taking of the fish 
need not be such a taking as would bo neoessary to constitute larceny. 
See Glover*8 case, Jf. tf M, 269. 

The words “adjoining,” &c., “to the dwelling-house,” import actual 
contact, and, theroforo, ground^ separated from a house by a narrow 
walk and paling, wall, or gate, is not within their meaning, Jlc^jes* 
case, M. M. 341. 

And by s. 85, “ if any person shall at any time be found fishing, 

X 3 
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agaisst the provisions of this not, it shall bo lawful for the owner of 
the ground, water, or fishery where such ofiender shall he so found, 
his servante, or any person authorised by him, to demand from such 
offender any rods, lines, hooks, nets, or other imjdemcnts for taking 
or destroying fish, which shall then be in his possession, and in case 
such offender shall not immediately deliver up the some, to seize and 
take the same from him for the use of such owner: provided always, 
that any person angling in the day-time, against the provisions of this 
act, from whom any implements used by anglers shall be taken, or 
by whom the same shall be delivered up as aforesaid, shall by the 
taking or delivering thereof be exempted from the payment of any 
dama'^cs or penalty for such angling.” 

And by s. 36, “ if any person shall steal any oysters or oyster brood 
from any oyster bed, laying, or fishery being the property of any 
other pemn, and sufficiently marked out or known as such, every 
such ofiender shall be deemed guilty of larceny, and, being conviclod 
thereof, shall be punished accordingly; and if any person shall unlaw¬ 
fully and wilfully use any dredge, or any not, instrument, or engine 
whatsoever, within the limits of any such oyster fishery, for the pnr- 
|)Ose of taking oysters or oyster brood, although none shall be actually 
taken, or shdl with any net, instrument, or engine drag upon the 
ground or soil of any such fishery, every such person shall be deemed 
guilty of a misdemeanor, and, being convicted thereof, shall be 
punished by fine or imprisonment, or both, as the court shall award ; 
such fine not to exceed twenty pounds, and such imprisonment not 
to exceed three calendar months, and it shall he sufficient in any 
indictment or information to describe cither by name or otherwise, 
the bed, laying, or fishe^ in which any of the said offences shall 
have been committed, without stating tne same to bo in any par- 
eular parish, townriiip, or vill; provided always, that nothing therein 
contained shall prevent any person from catching or fishing for any 
lloating fish ivitnin the limits of any oyster fishery, with any net, 
instrument, or engine adapted for taking floating fish only.” 

The Irish statute, the 5 & 6 Viet. c. 106, has consolidated and 
amended the several acts relating to the fisheries of Ireland; in its 
71st sect, it enacts a summary penalty against persons entering upon 
lands or premises for the purpose of fishing without authority : and 
its 11 til sect, is a provision r€si>ccting oysters, closely similar to the 
above Ji6th sect, of the 7 & 8 Geo. 4, c. 2U. 

As to destroying the dams of fish ponds, &e., sec //(/<•, Mnliciom 
Tiijfh’m, 
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FORCIBLE ENTRY AND DETAINEE. 


Offence at cnjmntm Iwr . 467 

OJfe/ice htf »Uitute . 467 

Pt'onf fif the entry ...... 468 

Proof t)f thf force ami violence . 469 

Proof that the iletainer was foreihle . . . 4t)9 

Proof of the possession upon which the entry was made 470 

Prtsfihat the offence was committed by the defendant 471 

Award of restitution . 471 


Offence at common hiw.'] It seems that entering witli such force 
and violence into lands or tenements, as to c:soeoa a bare trespass, 
was an offence indictable at common law. Wilson's ease, 8 T, R, 
:j57 ; 1 Rnss. by Grea. 304. But against this olFence provision has 
been made by various statutes. 

Offence by statute.1 The first enactment against forcible mitries is 
that of 6 Rich. 2, c. 8, which merely forbids them. 

By the ^o Rich. 2, c. 2, it is accorded and assented, that the ordi¬ 
nances and statutes, made and not repealed, of them that make 
entries with strong hand iftto lands and tenements, or other posses¬ 
sions whatsoever, and them hold with force, and also of those that 
make insurrections, or great ridings, riots, routs, or assemblies in 
disturbanco of tlio peace or of the common law, or in affray of the 
])eoplf, shall be holdcn and kept, and fully executed, joined to the 
same tliat at all times that such forcible entry shoR be made, and 
complaint thereof cometh to the justices of tho peace, or to any of 
them, that the same justices or justice take sufficient power of the 
county, and go to tho place where such force is made; ana if they find 
any that hold such place forcibly after such entiy made, they shall 
be taken and put in tlio next gaol, there to abide convict by the 
record of the same justices or justice, until they have made fine and 
ransom to tlio king. 

This statute was followed by that of 8 lien. 6, c. 9, which, after 
reciting the 15 Rich. 2, o. 2, enacts, for that the said statute doth sot 
extend to entries in tenements in ^aoeable manner, and after holden 
with force, nor if the persons which enter with force into lands and 
tenements be removed and voided before the comduag of tile said jus¬ 
tices or justice, as before, nor any pain ordained if the sheriff do not 
obey the commandments and precepts of the said iustioes, for to exe¬ 
cute the said ordinances, many wtongfol and ontnes'be daily 

made in lands and tenements, by such as havs^uo rigltjk and also 
divers gifts, feoffments, and discontinuances, sometizpy&s aaade to lords, 
and other puissant persons, and extortioners, witibiii tibsaid ootiuties 
where they be conversant, to have maintenance, and sometimes fo 
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sucli persons as bo unknown to tbm ‘so i>nt out, to the intent to 
delay and defraud such rightful possessors of their right and recover)' 
for ever, to the final disherison of divers of the king's faithful liege 
people, and likely daily to increase, if due remedy be not provided in 
this behalf; enacts, that from henceforth, where any doth make any 
forcible entry on lands and tenements, or other possessions, or them 
hold forcibly after complaint thereof made within the same county 
where such entiy is made, to the justices of peace, or to one of them, 
by the party grieved, that the justices or iustice so warned, within a 
convenient time shaU cause, or one of them shall cause, the said 
statutes duly to be executed, and that at the costs of the party so 
grieved. (See Ifllson's case, post, p. 470.) 

By section 10 of tliis statute, the justices are directed to rc-scizc 
the lands or tenements entered upon, and to put the party put out 
into full possession of the same. But it is provided, tout they who 
keep their possession with force, in any lands and tenements whereof 
they or their ancestors, or they whose estate they have continued 
their possession in the same, for three years or more, be not endamaged 
by the statute. This proviso is enforced by the 31 Eliz. c. 11, s. 3, 
which declares that no restitution shall be made, if the person indicted 
has had the occupation or been in <j[uiet possession for the space of 
three whole years together, next before the day of the indictment 
found, and his estate therein not ended or detcimincd. 

In order to extend the remedy for forcible entries upon other 
estated than those of freehold, it was, by 21 Jac. 1, c. Id, enacted, 
“ that such judges, justices, or justices of the peace as, by reason of 
any act or acts of parliament now in force, are authorised and enabled, 
upon inqfiiry, to give restitution of possession unto tenants of any 
estate of freehold, of their lands or tenements which shall be entereU 
upon with force, or from them witbholdeu by force, shall by reason of 
this present act have the like and the same authority and ability from 
henceforth (upon indictment of such forcible entries, or forcible with¬ 
holding before them duly found), to give like restitution of possession 
unto tenants for term of years, tenants by copy of court-roll, guardians 
by knight’s service, tenants by elct/ii, statute-merchant, and staple, of 
lands or tenements by them so boldcn. which shall be entered upon by 
force, or holden from them by force.” 

U^n a prosecution undor these statutes, tlie prosecutor must 
prove,—1, the entry or detainer; 2, that it was forcible; 3, the pos¬ 
session upon which the entry was made; and 4, that it was made by 
the defendant. 

Proof of the eniry,"] A forcible entry or detaiuer is committed by 
violently taking or keeping possession of lands or tenements by 
menaces, force, afad arms, and without the authority of law. 4 Ml. 
Votn, 148. It must be accompanied with some circumstances of 
actual violence or terror, and! therefore an entry which lias no other 
force than such as is inmlied bylaw in every trespass, is not wi^in 
the statutes. Hawk, P. C\ b. 1, e,,64, «. 25. Ine entry may be 
Yiole»4 not only in respeot to violence actually done to the person of 
«s by hating him if he refuses to relinquish possession; but 
to any other land of violence in the entry, as by break- 
mgmea we doora of a houie, whether any person be within ot not, 
eweeikUy if it he a dw^ing4iou8e; and perhaps by aote of outrage 
iai^r the entay, as by carrying away the party’s goods. Ibid. «. 26; 
eee 3 Purr. 1702 (»). 
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But if a person, who protends a title to lauds, barely goes over 
them, cither with or without a great number of attendants armed or 
unarmed, in his way to the ohiu*oh or market, or for such like pur¬ 
poses, without doing any act which express!;^ or impliedly amounts to 
ti claim to such lands, tins is not an entry within tne meaning of tho 
statutes. Jiawk. P. C, b. 1, r. 64, «. 20. Drawing a latch and 
entering a house is said not to be a forcible entry, according to the 
better opinion. Id. s. 26 ; Dae. Ahr. Foreibh Entry (B.), 1 Mtm. by 
Orea. 710. 

Proof uf the force and violence.'] Where the party, either by his 
behaviour of speech, at the time of his entry, jrives those who are in 
possession just cause to fear that he will d(f mem some bodily hurt 
if they do not give way to him. Ids entry is esteemed forcible, whether 
he cause the terror by carrying with him such an unusual number of 
servants, or by arming himself in such a manner as plainly to inti¬ 
mate a design to back his pretensions by force, or by actually threat¬ 
ening to kill, maim, or beat those who continue in possession, or by 
making use of expressions which plainly imply a purpose of uinng 
ibree against those who make resistance, llaick. P. C. h. 1, e. 64, 
$. 27. But it seems that no entry is to be judged forcible from any 
threatening to spoil another’s goods, or to destroy his cattle, or to do 
1dm any similar damage, which is not personal. Id. s. 28; aed vide 
auprn. 

It is not necessai-y that there should be any one assaulted to con¬ 
stitute a forcible entry; for, if persons take or keep possession of 
either house or land, with such numbers of persons and show of foroi* 
as are calculated to deter tho rightful owner from sending {hem away, 
and resuming his own possession, that is sufficient in point of law to 
constitute a forcible entry, or a forcible detainer. Pet' Abbott, C. J., 
Milner v. Maclean, 2 C. *5' P. 18. An indictment for a forcible entry 
cannot be supported by evidence of a mere trespass, but there must 
be proof of such force, or at least such kind of force as is calculated 
to prevent any resistance. Per Lord Tcnterden, C, J., Elka SmyWa 
case, 5 C. <$' P. 201, 

Proof that the detainer teas forcible.] The same circumstances of 
violence or terror which make an entry forcible will make a detainer 
forcible also; therefore, whoever keeps in his house an unusual num¬ 
ber of people, or unusual weapons, or threatens to do some bodily 
hurt to the former possessor if he return, shall be adjudged guilty of 
a forcible detainer, though no attempt is made to re-enter; so also, 
it is said, if he place men at a distance from the house, to assault 
any one who shall attempt to make an en^; but barely refusing to 
go out of a house, and continuing therein in despite of another, is not 
a foroiblo detainer. Hawk, P. (J. b. 1, c. 64, a, 30, So where a 
lessee, at the end of his term, keeps arms in his house to prevent the 
entry of the lessor, or a leasee at will retains possession wilii force, 
after the determination of the will; these are furcible detainers. 
. Com, Dig, Fore, Det. {D. 1). 

The statute, 15 Rio. 2, only gave a remedy in oases of forcible 
detainer where there had been a previous forcible entry; but tho 
statute, 8 Hen. 6, c. 9, gives a remedy for forcible detainer after a 
previous unlawful entry; for the entry may be unlawful, tiiough not 
forcible. Oahky'a caaSj^ B, ^ Ad. 307. But it does not hence fol¬ 
low that the statute 8 Hen. 6, does not apply to Ihe case of a tenant 
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at will, or for years, holding over after the will is detenuined, or tho 
term expired; because the continuance in possession afterwards may 
amount, in judgment of law, to a new entry. Pei' Parke^ J., id. p. 312, 
citing Hawk, P. C. b. 1, e. 64, s. 34. 

A conviction for a forcible detainer is bad, if it only state that the 
prosecutor complained to the justices of an entry and unlawful expul¬ 
sion and forciblo detainer, and that they ][>ersonaily came and found 
the defendant forcibly detaining the premises, whereupon they con¬ 
vict him, &c. For the justices cannot know by tlieir view without 
evidence, that the detainer w'as unlawful, or that there had been an 
unlawful entry, Bemble, tliat the conviction ought to show that the 
defendant was summoned, or bad otherwise an opportunity to defend 
liimsell'. Held also, th&t the court was bouud to award a re-restitu- 
tion, as a consequence of quashing tho conviction without inquiring 
into the legal or equitable claims of tlie respective parties. 71 ihu/i'a 
vase, 3 A. 4' E, HIT ; Attwood v. Joliffvj 3 N. Seas. C'os. 116. 

Proof of the possession ujmt whieh ihe entri/ was made.'] With regard 
to Ae kind of entry in respect of which a pereon may be guilty of 
a forcible entry, it is said by Hawkins to be a general rule, that a 
person may be indicted for a forcible ent^ into such incorporeal 
hereditaments, for which a writ of entry will lie either at common 
law, as for rent, or by statute, as for tithes; but that there is no 
good authority that such an in^ctment will lie for a common or an 
office. So no violence offered in respect of a way or other easement, 
will make a forcible entry. Hawk. P. C. h, 1, c, 04, s. 31. Kor 
can a person be convicted under the 15 Hie. 2, of a detainer of any 
tenements into w'hich he could not have made a forcible entry. Ibid, 

It is said by Hawkins, that it seems clear tiiat no one can come 
within the intention of the statutes, by any force wffiateoever done by 
him on entering into a tenement whereof he himself had the solo and 
lawful possession, both at and before the time of such entry, as by 
breaking open the door of his own dwelling-house, or of a cast le, which 
is his own inhcritanco, but forcibly detained from him by one who 
claims the bare custody of it, or by forcibly entering into the land of 
his own tenant at will. The learned writer has added a “ sed qmre'^ 
to this passage, and Lord Kenyon has observed tliat perhaps some 
doubt may hereafter arise respecting what Mr. Serjeant llawkins 
‘save, that at common law the party may outer with force into that to 
whi^ hb has a legal title. IVilsotfs ease, 8 T, It, 361. 

There seems now to be no doubt that a party may bo guilty of a 
forcible entry, by violently and with force entering into that to 
which he has a legal title. Xewion v. Harland^ 1 M. O. 644 ; 
1 Russ hy Qrea, 80d, and (n). 

The possession of a joint tenant, or tenant in common, is such a 
possession as may be the subject of a forcible entry or detainer by his 
00 -tenant ; for wough the entry of the latter be lawful mie et per 
t<nttf so that he cannot in any case be ptmished for it in an action of 
trespass, yet the hiwfulness of Ihe entxj is no excuse for the violence. 
Hawk. P. a b. 1, c. 64, s. 33* 

Upon an indiotsnent fbnnd^ on the^S Hen. 6, it must be shown 
that the entiy^was npon a deltoid j and if founds on the 21 Jao. 1, 
that It was a le^hold, &e., aoocHcding to that statute. Wanmjp*s 
ease, Sayer.^,%b2. On a idros^ntion for a forcible entry on the pos- 
lession of n lessee for years, is snffident to prove that such lessee 

possessed, althoi^n the iipictmmit aliego.Biat the premises were 
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his freehold. IdoyiVe ca«c, CaU, 413. Proof that the parly holds 
oolourably, as a’.freeholder or leaseholder, will suffice; for the cotirt 
will not, on tho trial, enter into the validity of an adverse claim, 
which the party ought to assert by action, and not by force. Per 
Vauyhnn^ ji,, iVillmns'H eaee, Tmf. Dick, Sees. 239. 

Proof that the offence rem commiHed by the defendant,"] This offence 
maybe committed by one person as well as by several. Ilmek. P, V. 
h. 1, c, <)4, .V. 29. All who accompany a man when he makes a forcible 
entry, will bo admdgcd to enter with him, whether they actually 
come upon the land or not. Jd. t>. 22, So also will those who, having 
an estate in land by a defensible title, continue by force in possession, 
after a claim made by one who has a right of entry. Id. s, 23. 
where several come in com])auy with one who has a right to enter, 
and one of the company makes a forcible entry, that is not a foroiblo 
entry in tho others. 3 liac. Jbr. Forcible Entry (i?.). And a person 
who* barely agrees to a forcible entry made to his use, without his 
knowledge* or privity, is not within the statutes, because he no way 
concurred in, or promoted the force. Hatch. P. C. b. 1, c. 64, «. 24. 

An infant or feme covert may be guilty of a forcible entry, for 
actual violence done by such party in person; but not for violenoo 
(lone by others at their command, for such command is void. A feme 
covert, it is said, may be imprisoned for such offence, though not an 
infant, because he shall not be subject to. corporal punishment, by 
force of the general words of any statute in whicn she is not expressly 
named. Hawk. P. (\ b. 1, c. 64, s, 35. A feme covert maybe 
guilty of a forcible entiy, by entering with violence into her husband’s 
house. Eliza SmytlCe case, 5 V. <§• P. 201. 

A ward of restitution.] The court in which the indictment is found, 
or the Court of King’s Bench upon tho removal thither of ibe indiot> 
luent by certiorari, has power on the conviction of the defendant to 
award restitution to the party upon whose possession the entry has 
been made. Hawk. P, 0. b. 1, r. 64, ss. 49, 60, 51. Though by the 
provisoes in the statutes of Jlen. 6 and James 1, the defendants may 
set up a possession for three years to slay the award of restitution. 
Jd. s. 33. A supersedeas of the award of restitution may be granteil 
by the same court that made the award. JJ. «. 61. And a re-resti- 
iution may bo awarded by the King’s Bench. Jd. s. 66. See fJTtYsOn’s' 
case, ante, p. 470. 

Before conviction it is in the discretion of the judge of assize to' 
award a restitution or not, although a true bill has been found by 
ill© grand jury tor a ibrciblc entry. Harlmd^s ca.w, 2 IjCW, C, C. 
170 ; 8 Ad. .y E, 826; 1 P. D. 03 ; 2 M. It. HI. 
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The offence of forestalling, with wliich may likewise be considered 
those of engrossing and regrating, was defined to bo every practice 
or device, by act, conspiracy, words, or nows, to enhance the price of 
Actuals or other nierchandiso, ;i Inat. 190; 0 Jitw, Ahr. 201; 1 Jims, 
hy Grea, 168. All endeavours whatever to enhance the common price 
oif any merchandise, and all kinds of practice which had an apparent 
tendency thereto, w’hethcr by spreading false rumours, or by buying 
things in a market before the accustoiuea hour, were offences at common 
law, and came under the general notion of forestalling, which includes 
all kinds of offences of this nature. Jlatcl. P. C. b. 1, e, 80,». 1. These 
offenees were prohibited by scl eral old statute.*?; but those acts w’cr<‘ 
repealed by the 12 Geo. 3, c. 71, leaving the offenees as tliey stood at 
common law, and punishable by fine or imprisonment, or both. 

In modern times prosecutions have seldom been instituted for any 
of these offences ; but in one ease, an information for enhancing the 
price of hops was sustained, .li. v. WatMingfon, 1 Eaet, 143. 

Now, by the 7 and 8 Viet. c. 24, s. I, it is enacted, “that after the 
passing of this act the several oflences of badgering, enCTossing, 
POKESTALLijfG, and regrating be utterly taken away and abolished, 
and that no information, indictment, suit, or prosecution shall lie 
either at common law, or by virtue of .any statute, or be commenced 
or prosecuted against any person tor or by reason of any of the said 
offences or supposed offences.” 
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FOllGEllY. 

Forgery at common law .474 

J’roof of the false mahing .475 

In the name of the jHH-ty—assuming the name of a jicrson 

in existence . 475 

J*arfi/forging haring the same name . . . . 475 

Fictitious mime ....... 477 

Assumed and borne by the party forging . . . 479 

Proof of the false making—with regard to t/w ajfparent validity 

of the matter forged .482 

Substantial resemhhtnee to true instrument . . , 484 

Cases of non-rest'wiblanec . . . . .485 

Proof of the net of forging. . . . , . . . 487 

Prttof of the xdtering ........ 487 

Prmf of the disposing or putting ojf . . . . , . 488 

Prtnfof the inteut to defraud—mode of proof .... 490 

With regard to the party intended to be defrauded . 491 
Proof of identity of the party whose name is forged . • . 491 

Proof ^ the foi'gcd instrument ...... 493 

Proof with regard to principals and accessaries . . . . 496 

Proof of guilty knowledge . 498 

Venue .497 

Forgery of instruments not made, or purporting to he not 

made in England . 497 

Interpretation clause .498 

Punishment . • fl * • ..498 

Forgery of particxdar instruments .500 

Forging wills 500 

Forging deeds .500 

Forging bills of exchange, promissory notes, and under'^ 
takings, warrants or orders for of 

money, 502 

Proof of forging bills of exchange, notes, {^c. . . 502 

l*roof of forging undertakings, orders or warrants, 504 

Forging warrants, orders, or requests for the delivery of 

goods, .’ . . . . 509 

Forging receipts .512 

Forgeries relating to the public funds . . . ... 516 

False entries in books of hank a.ttl transfer in false 

names . 516 

Proof of forging transfers of stock, and power of 

attorney to transfer stock , . . . .517 

Proof of personating otmer, and endeavouring to 

transfer stock ..618 

Proof of forging attestatioH to power of attorney, or 

transfer of stock .518 

Proof of chrks in the hank making out false dividend 

warrants .519 
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Proof o/forghtg exchequer bills, East India bonds, Sfc. 519 
Fnrgenf and mnilur offences with retford in hank notes . . 520 

Proof of ntterim/and forffinff hud,■ notes . . . 520 

Proof of jmrvhasing, receiring, Is'c., forged hank notes 520 
Proof of making nr having moulds, , . . 520 

Proviso as to ^inpt'r usedhtr hills of exchange, t^'c, . 521 

Proof of engraving any (Muk note, iSr. . . .521 

Proof o f engraving any U'ord, . . . . 522 

Prottf of making, ke., mould for manufacturing jntper 522 
Prwf if engraving hill of exchange, ^'C,. . . . 5211 

Proof of engraving foreign hills or notes, ^'c, , . 524 

Forgery of seals, sfanq)s or siynatnres, and false printiny of 
prirate acts or journals of qiarliament, under the 8 and 0 
Viet, c. lltl • . . . . . . • • 525 

Forgery of entries in q^uhlic regish rs , . . . . . 52<> 

Forgery of stamq>s . 527 

Forgery of other puhlie dtK'umenh . . . . , , 531 


Under the present head will first be stated, the law oi‘ forp-ery, as 
it regards all forged instruments, with tlie general proofs necessarj' 
to establish the act of forging, uttering, &o. The evidence required 
to prove the forgery of particular doeuiacnte, both private and public, 
wiU then bo given. 

Forgery at common laiCt"] At common law the offence of forgery 
was punishable as a misdemeanor. It is defined by Sir W. lUaekstone 
as the fraudulent making or alteration of a writing to the pre¬ 
judice of another man’s right;” 4 Com. 247; and by Mr. East, as 
“ a false making, a making walo animo, of any written instrument 
for the purpose of fraud and deceit.” 2 East, P. C. 852. 

With regard to the nature of the instru||^ent8 or writings, the 
forging of which is punishable at common law, it has been held that 
the falsification of records and other matters of a public nature is 
a misdemeanor, as a privy seal; 1 JiolL Jib. 88; a license from tlie 
barons of exchequer to compound debts; Id. 05; Gregory v. IVilks, 
2 JhUst. 137; a parish register; llatek. P, Q. h. I, el 70*; or a cer¬ 
tificate of holy orders, or a matter of record. Maivk. P. C.h. I, 
e, 70, s. 9, 10. So a forged letter, in the name of a magistrate, 
to the governor of a gaol, directii^ the discharge of a prisoner, 
has been held to be a forgery. Earris*s case, 0 C. & P, 129; 

1 Moody, C’ C. 393, 8. C, And see Faweetfs case, 2 East, P. C. 8G2, 
infra. 

So with regard to private wrUings, it is an offence at common law 
to forge a deed or wiH. JIatck,^P» C. b. 1, c. 70, s. 10. And though 
doubts were formerly entertaiueii on th^ subject, it is now clear that 
forging any private^ooument, with a f^ndulcnt intent, and whereby 
another perwm may be prejudi^, i% wi^n the rule. Thus, after 
mucdi debatli it was held that, forging an order for the delivery of 
goods 3 Va 8 a’misdemeanor at common law. Ward’s case, 8(r, 747; 

2 JA. itspi. 'HGl. And the same was held by a majority of the 
judg^, with regard to a docunmnt purporting to be a discharge from 
a creditor te a gaoler, dirOeti]^ him to disohaii^a prisoner in his 
custody* Fawce^s case, 2 Jmet, P, C. 862. Ward's case is con- 




475 


Forgery, 

sidcred by Mr. East to hare settled the rule, that the counterfeiting 
of any writing, with a fraudulent intent, whereby another may m 
prejudiced, is forgery at common law. 2 East, P. C', 861. The 
forging of a railway pass, to allow the bearer to pass free on a 
railway, is a forgery at common law; but the uttering of it is not 
a misiUimoanor unless some fraud was actually perpetrated by it. Per 
(irosswell, J., in IhntWs case, 2 C', K, 604. To forge a certificate 
of sfirdoc, sobriety, and good conduct at sea, with intent to deceive 
and defraud, is an offence at common law. Toshack's case, I Dm, 
(\ ('. JL 492. Or a false testimonial to character. SfMrman^ case, 
1 Dears. C. C. J2. 285. 

It is not necessary to the sustaining an indictment for forgery at 
common law, that any prejudice should in fact have happened by 
reason of tho fraud. U'ar<rs ease, i^tr. 747; 2 JUI, Maym. 1461. 
Kor is it necessary that there should be publication of the forged 
instrument. 2 East, P. C. 855, 951 ; 1 Jitm. by Grea. 318. 

It is'''not forgery fraudulently to procure a party’s si^ature to 
a document, the contents of which have been altered without his 
knowledge; Ji. v. Chndwicke, 2 Moo. R. 645; or fraudxdently to 
induce a jiorson to execute an instrument on a misrepresentation of its 
contents. Per Rolfe, JJ., R. v. Collins; jyW., 2 Moo. ^ R. 401. 

Proof of the false making—in the name of the party—assuming the.' 
name of a person in exutence,'\ Tho most usual kind of forgery is, 
where the psirty assumes tho name and character of a person actually 
in cxistonoe, and by means of the credit attached thereto, carries 
liis fraud into effect; as in tho following case: The prisoner, whose 
name was liadfield, appeaitrd in the neighbourhood of the lakes of 
Cumberland, calling himself the Hon. Alexander Aiigustus Hope, 
brother of ilie Earl of llopetown, and in that name imposed upon 
scv'cral persons in the neighbourhood. During his residence near 
tlie lakes, he drew a bill u|)on a gentleman in the neighbourhood, 
which would have been paid, had not the prisoner been detected. 
Eor this forgery, ho wa||indictcd, convicted, and executed. HatJicUVs 
case, 6 Ev, titat, 680; zRnss, by Grea. 331. 

The adoption of a false description and addition, where a false 
name is not assumed, and there is no person answering the description, 
has been held not to be forgery, WtWs case, Russ. Ry, 406; 
alitm\ if there be an existing person answering the description. 
Rknliinsoph case, 1 Den. C. (J. R, 276; S. C, 17 L. J. M, C, 62. 
In this ease an address was put to the name of the drawer of a bill of 
exchange, while the bill was in the course of completion, with the 
intentiou of making tho acceptance appear to be that of a different 
existing person; and it was held to bo forgery. 

0^ tlw false making—in the name, of the. party—party forging 
kamng the same name.'} A man may be guiliy of forgery by the 
fraudulent making of an instrument, though in his own name; as if 
he makes a feoffment of lands to J. S., and afterwards a deed of 
feoffment of the same lands to J. D., of a date prior to that of the 
feoflment to J, S. Uoick. P. C, h. 1, c. 70, s, 2. And the offence, 
it is said, would have been the pme, if he had passed onW an 
equitable interest for a good oonsideration, and had afterwards by 
# such a subsequently antedated conveyance endeavoured to avoid it. 
Id. So if a bill of exchange, payable to A. B. or order, come to llio 
hands of a person named A. B. (not the payee) who fraudulesHy 
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indorses it for the purpose of obtaining tbe money, this is a forgery. 
Mead y. Ymng^ 4 T. JB, 28; see also Parkers case, 1 Cox, C. C, 4. 
The prisoner, whose name was Thomas Brown, was charged together 
with Matthias Parkes, with forging’ a promissory note, purporting to 
be made by Thomas Brown. It appeared that the prisoner Brown 
had passed the note in question to a tradesman, representing it to him 
a^ the note of his brother. The note was dated at Ronghton, Salop, 
and was made payable at Thornton and Co.’s, bankers, London. It 
was proved that there was no ihtsoii of that name and description 
residing at Ronghton, and that no such person kept an account at 
Thornton and Co.’s. It was objected for the prisoner Brown, that the 
note being made in his own name, could not be a forgery; but the 
judges on a case reserved, held that he had been properly convicted. 
Grose, J., in delivering tlieir opinion, said, “The prisoner, at tlie 
time he uttered the note, did not utter it as his own note, but as tlio 
note of his brother, of the same name; but there is no brotW of the 
prisoner of the name of Thomas Brown existing, and, therewe, this 
is the false making of a note in the name of a non-existing person, 
for it is equally a forgery, whether the nou-existing person be de¬ 
scribed as bearing the name of the person uttering the note, or another 
name. The prisoner, therefore, although his name is Thomas Brown, 
having uttered the note, describing the signature as the name of 
•another person, is as guilty of having uttered a forged note, as if he 
had uttered a note on which any other name whatever had been 
forged.” Parkes' and Brown's case, 2 Beach, 775; 2 PJast, P. C, 
963. The authority of this case has been doubted by Mr. Evans, 
who has observed, that it appears to rest on very questionable prin- 
dplo 9 , and in opposition to it, he cites the following case: A bill 
of exchange was made by the prisoner, 1). Walker fa pauper at 
Manchester). It was datcid Liverpool, signed D, Wo&er and Co., 
and drawn on Devayne’s and Co., Loudon. Similar bills had been 
before drawn in the same manner, and regularly paid, though the 
drawer was unknown to that house. ParM and Brown's case, 
svpra, was cited; but the learned judge ru^d, that there was not 
evidence sufficient to go to the jurj*. Wafker'^ase, corain Ch(imbre,J., 
Lane., 6 Evans's Stat. 680. In support of his opinion, Mr. Evans 
refers to Meny's case, d Learh^ 229 [cidc jmst, p. 495), whore .a 
prisoner, who had assumed to be the real indorser of tlie bill, was 
held not to be guilty of forgery, there being no false making; but 
upon this, it may be observed, that the fact of there being no false 
making in the latter case, seems to distinguish it entirely from 
Brown's case, and to prevent its being considered an authority against 
that decision. An eminent writer has made the following comments 
upon Brown's case. “ In the abstract it amounts to this, that a man 
who signs his own name to a note, dated at a place where he does not 
reside, and payable at a banker’s where he has no money, is gui^ of 
forgery. It m remarkable that the jury did not expressly Aot an 
intention on the part of the prisemer, at the time of the making, to 
utter it as the note of a third person. If the note cemtained a mere 
promise to pay (Irithqut place of date or payment), signed by the 
prisoner, ana was ^terwa!ras uttered bj^Hm as the note of another, 
the-,(M^ wooM be more doubtful,; See also It. v, Wchh, 3 B, ^ B, 
228 ';” U JStark, Ev. 333 (».), 2#Mf A point similar to that upon 
which Brovhn's case turned, occluTed in the foRowing case, but# 
was not dmded* The prisoner, Qwtge Ms^docks, was charged witli 
^ fjaging the fdkwingindorseinent'upon a bill:— 
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“ Per pro for Mob, Falcon, George Maddoche.'* 

It appears that he was clerk to an attorney, and had authority to 
upon letters, receive money, and to do what was necessary in case a 
writ was wanted; but he had no authority to indoae a bill. The 
bill in question was sent in a letter to the prosecutor’s chiunbors, 
where the letter was opened by the prisoner, who after writing upon 
the bill the indorsement mentioned above, took it to the bank, and 
rcoeived payment. He gave a receipt, “ Iteceived for 11. F. (his 
master’s real name), G. M.” On the following day he wrote to his 
luaster, stating he nad taken the bill for acceptance, though at that 
time he had received the money. Ho then absconded. On his trial 
ho said he received the money for his master’s' use, and did nut 
intend to apply it otherwise. The judge left it to the jury to say, 
whether the prisoner meant only to receive the money for his master’s 
use, and acted under a suptwsition, in the situation of trust in which 
he was placed, that ho had a right to describe himself as acting by 
proouniph>Q, or whether he made the indorsement and received thu 
money, for the purpose of defrauding the prosecutor or the bank. 
The juiT were of opinion that it was for the purpose of fraud, and 
referrea to the letter in wliich the jurisoner a^joke of having taken tin; 
bill for acceptance; and found him guilty. As it did not appear that 
the prisoner had offered to make use of the indorsement to transfer 
the bill to any other person, or to enable himself to receive the con¬ 
tents as bearer or holder, haviiig on tl\e contrary given the receipt in 
Ilia own name for the use of his master, a doubt aro-se, whether the 
indorsement was such au “ indorsement ” as was meant by the statute. 
The question, whether, under the special ciroumstances of his con¬ 
duct, the prisoner ought to have been acquitted, or whether a false 
assertion in au indorsement that the prisoner has a procuration, 
w'iihout any other circumstance of falsehood or misrepresentation, 
constitutes a forgery, was referred to the judges, but no opinion was 
given, the prisoner dying in prison. Maddock's case, 2 Muss, by 
Greu. 401). 

Many of the above c^es were cited in the argument in White's 
case, 1 Men, U, C. ii.%08. The prisoner Emanuel White, was 
indicted for forging a certain indorsement on a certain bill of ex- 
ohango for 18/. 12«., with intent to, defraud Thomas Tomlinson.” 
The bill in question purported to be drawn by M. C. on W. N., to bo 
accepted W W. N., and then to bo indorsed by M. C., and “ per pro¬ 
curation, Thomas Tomlinson, Emanuel White.” This latter was in 
the prisoner’s handwriting; and he suhsequeutly got the bill dis¬ 
counted and absconded with the money. The prosecutor swore that 
he never authorised the prisoner to. indorse bills for him, or to accept 
bUls, or to sign lus name, or to use his name, and if he ever did send 
liim to get the money on any biU of exchaugo it was ready indorsed. 
The^dges held that this was no forgery. 

Proof of the false making—in the name of the'parly-—Jktitiom 
name,'] Making au instrument in a fictitious name, or the name of 
a non-existing person, is equally forgery, as maki% it in t^e name 
of an existing person. 2 Mast, P, C. 957; 2 Muss, by Qrea, 3111. 
The prisoner was indicted under the 2 Geo. 2, c. 25, for utteru^ a 
forged deed, purporting to be a power of attorney from EUss^th 
iiTingle, administratrix of liiohard Tingle, late a marine, empowering 
a person to receive prize money due to her. There was no such person 
as Elizabeth Tingle. The prisoner being convicted, a doubt was enter- 
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tained, whether, as there was no such person in existence ^ tlic party 
in whose name the deed was executed, it amounted to forgery, and 
the ease was referred to the judges, when eleven of them were of 
opinion, that case was within the meaning and tiie letter of the 
act. XetrtVs rase, Foster^ 116. In a case which occurred a few years 
after the preceding, where a prisoner had been convicted of indorsing 
a hill of exchange in a fictitious name, the judges, on a reference to 
them, held unanimously, that a bill of exchange, drawn in fictitious 
names, where there were no such persons existing as the bill im¬ 
ported, was a forged bill within the 2 Geo. 2. Wilkses eusv, 2 Fast^ 
P. C. 957. The same point was decided by the judges in PolhnuPa 
case, 1 Leach, 83 ; 2 Fast, P, (958. Ana again where the prisoner 
had forged a cheque upon a banker in the name of a fictitious person, 
the judges observed, tliat it would be a very forced constniction of 
the statute to say, that the forgery of a fictitious name, with inttmt to 
defraud, was not within it. Locheith ruse, 1 Leach, 91; 2 Fast, P. < 
940, So if a person write an acceptance in his own name toll^resent 
a fictitious firm, with intent to defraud, it is a forged acceptance; for 
if an acceptance represent a fictitious firm, it is the same as if it 
represented a fictitious person. Per Ihmnquct, J., Itofirrs's case, 

8 a 4' P. 629. 

It is not necessary, in order to render the act forgery, that the 
party should gain any additional credit by the iictitious name. 

Tne prisoner was indicted for forging an indorsement of a hill of 
exchange in the name of ./oAm Tf lViaius. It appeared that the jiri- 
soner having paid away the bill, the holder applied to a banker to 
discount it, which he refused to do, unless the holder tvould put his 
name upon it. This the holder declined to do, but said, he would 
procure the person from whom he received it, to indorse it. He 
accordingly applied to the prisoner, who immediately indorsed it, 

“ John WiUiams,” which was a fictitious name, and the bill was dis¬ 
counted. On a case reserved, tbejudgeswere unanimously of opinion, 
that this was forgery within the statute; for although the fictitious 
name was not necessary for the prisoner’s obteiiiing the money, and 
his object in it, probably, was only to conwal the hands through 
which the bill had passed, yet it was a fraud both upon the holder 
and discounter, as the one lost tl^c chance of tracing the bill, and the 
other the benefit of a real indorser. Taft's case, 1 Leach, 172; 2 East, 
P, C, 959, So where the prisoner, having got possession of a bill 
indorsed in blank, gave a receipt for the amount in a fictitious name, 
being indicted for this forgery, it was objected, that he gained no 
additionad oro^t by the name he assumed. Being connoted, the case 
was reserved for the opinion of (he judges, who (with the exception 
of BuUer, J., who doubted) unanimously held that the conviction was 
right. They sai^ that though the prisoner did not gain any addi¬ 
tional credit by signing the name he put to the receipt, as the bi^vas 
not payable to the person whose name was used, but indorM in 
blank, it was still a forgery, for it was done with intent to defraud 
the true owner of the biU, and to prevent the possibility of tracing the 
person by whom ttieinoney was *jeei?e^ Taylor's case, 2 Fast, P. C, 
960; 1 Leach, 214. • 

In wder to prove <^at the name “ Samuel Knight, market-place, 
Binmi^m,” was fictitious, thb prosecutor was called and stated, 
that he went twice to Bimingham to make inquiries, and inquired at < 
a bank there, and at a pUoe wiere tiie overseers usually met; and 
he also had made inquiries at Kottingham, without success. 
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The poscoutor waa a stranger in. both of these towns. It was objected 
fur the prisoner, that this evidenoe was not sirifioient; that in the 
case of a proscoation at the instance of King’s College, in order to 
prove a certain name flctitLous, the twopenny potman and poUoe 
ufliccr of the district were called. The judges aPthe Old Bailey 
(Parke and Parke, JJ. and BoUand, B.) were of opinion, that there 
was evidenoe, though not satisfactory, to go to the jury, not being 
the usual evidence given on such occasions, but that it was for the 
jury to say whether it was sufficient. The Jury found the prisoner 
not guilty. Kintfs vase, 6 C. 123. Upon an indictment for 
uttering a forged cheque upon Jones Lloyd and Co., bankers, pur- 
porting to be drawn by G. Andrews, it was held sufficient itrimu 
facie evidence of the* drawer’s name being fictitious, to call a clerk 
of the bankers, who stated, that no person of that name kept an 
aco/hmt with, or had oiyr right to draw cheques on their house. 
liavkler's case, 5 -C. 4* P, 119 f Brannan^s vase, <> C, lij- J\ 32{i. 
On oniiindictment for uttering a forged ciiequo it is sufficient to 
disprove the handwriting of the suppo.sed maker; and he need not 
bo called to disprove an authority to others to use his name; circum« 
stances showing guilty knowledge arc enough, llurlvfs case, 2 Moo. 
.V jR. 473. 

Proof of the false mahiag—ia the name of tJic parfi/^ficfitious natne 
—assumed and home htj the party foryiny,'] The circumstance that 
the party making Uic forged instru’meut has assumed, and been known 
by the fictitious name in which it is executed, for some time before 
the making, will not prevent its being a forgery; there being no 
distinetiou whether the credit was given to the^ier-suw of the prisoner, 
or the name assumed by him. On a prosecution for forging an order 
for tho payment of money, it appeared that tlie prisoner had made 
the order in a fictitious name, and the prosecutor stated, that ho 
looked upon it to be the prisoner’s draft. The prisoner being con¬ 
victed, a doubt arose upon tho point, whether the prosecutor had 
given credit to the prisoner, or to the draft; but the judges held the 
conviction right, observing, that it was a false instrument, and not 
drawn by any such person as it purported to be. Shepnarefs case, 
2 East, P. C. 967 ; 1 Leach, 226. 

The prisoner, Elizabeth Dunn, was indicted for forging a promissory 
note as the maker. The note was subscribed, 

her 

Mary M Wallaoe, 
mark. 

It was payable to tlie prosecutor, a prize agent, to whom tho prisoner 
applied, in tho character of executrix of John Wallace, a aoctased 
scamau. The prosecutor having advanced her the sum mentioned in 
tho note, wrote tho body of it, and desired her to sign it, asking her 
wheil name ho must write over her mark. She replied, Mary Wallace, 
and the prosecutor’s clerk put his name as a witness. The prisoner 
beixm found groilty, a ease was reserved, when niuo of the judges 
helti tho conviction right. Mr. Justice Ashton ^doubted, upon a 
principle not now maintainable, that to constitute forgery the in¬ 
strument itself must be false, and ^at the merely assuming n 
fictitious name to H, will not make it forgery. Duntds case, 1 Leach, 
57; 2 East, P, C. 962. 

The circumstances in the following case were somewhat differ«at| 
and tho judges were divided in opinion; though it is observed by 
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Mr. Ewt (2 P. C. 008), that it is difhoult to distinguisii it from Iho 
foregoing ease: The prisoner, John Jlatn/ Atrklc^, was indicted for 
forging a promissory note, which pur^iorted to bo made by John 
Mason. The i^, which was dated 18th of December, 1786, was 
offered in paymSit by the jiayoe, Byron, on the 9th of January, 1787. 
Byron being asked where the maker lived, replied at No. 4, Argylc- 
streot. On a reference there, it appeared that the prisoner had taken 
the house in the name of John 3lason, and atos known by that name. 
IDs name was in fact Aiekles, by which be Imd bcch known up to 
1780. Grose, J., told the jury, that if they believed that the name 
taken by the prisoner was in consequence of a concerted scheme 
between him and Byron, to defraud the prosecutor, they would lie 
justified in finding him guilty; and he directed them to findwhotlier 
the prisoner had ever gone by the name of John Mason before, and 
whether he had assumed it for thti purpose of this fraud. The jury 
foimd that the prisoner intended totlefraud tho prosecutor, and that 
he assumed tho name of Mason for the purpose of the fraud; -that he 
had never gone by that name before, ana that they disbelieA'ed a 
witness* who stated, that two years before he was inc^uired for, and 
known tliat name at the British Coffotj-liouse. The prisoner was 
found guilty by consent, subject to the opinion of the judges. Grose, 
Ji, and other judges, thought the case amounted to forgery. There was 
au apparent design to defraud in general, and the jury had found that 
the fictitious name was assumed with a dt^sign to defraud. Whether 
tlicro was a person of tliat name was immaterial, the felony consisting 
in the intent to defraud. A |)erson might assume a feigned name and 
make a draft in it, and yet innocently, as if he concealed himstdf to 
avoid arrest and had appointed his friend, on whom he drew, to pay 
liis bill, or giving notes, took care to pay them when due. But the 
prisoner, on the contrary, intended to defraud the party by the feigned 
name, by making the note under a disguise by Avhicb, after he left the 

S laco of concealment, he could not be traced. There was nothing to 
istinguish this from the common case of a note made in the name of 
a man who does not exist. The judges who tiiought it not a forgery, 
proceeded on the doubt whether, to constitute a forgery it was not 
necessMy that the instrument should be made as the act of another, 
according to the definition of Lord Coke, whether that other existed 
or not i whereas hero llie note was made as the prisoner’s own, and 
avowed bj^ him to be so; the credit was given to the person, and not 
to the name, and the person, and not the name, Avas the material tiling 
to be considered. Upon some favourable circumstances appearing in 
the case of the prisoner, he Avas acquitted, and the judges never camo 
to any final resolution upon the case. A icicles^s case, 2 J'Jmt, J\ C. 968; 

1 Zeae/if 438. The opinion of the judges who held tlie conviction of 
the prisoner right* has been defended by several Avriters of great 
eriiinenco. 2 £astf JP. C. 972; 6 JSva/ts, CoU. Stfit. 580; 2 Him, In/ 
Orea. 337, The ppiut again arose, and was decided in the following 
case ; The prisoner was indicted for forging a bill of exchange, dated 
3rd,of April, 1812, in tho name cd Thomas White, as drawer. It ap- 
lieared that Uie prisoner came to li^ewnl^am, on the 2l8t March, 1813, 
where be introduced himsdf under the name of White, and Avhere be 
resided* that name until t^e 22nd of May, oMciating os curate 
under th{iA|ime. On the 17th ef April, he passed away the bill in 
question; j'|ia^, J., told tbe jury, that if they thought tho prisoner 
went to Newnham in the ffetitaous character of a clergyman, with a 
false name, for the sole purpose of getting possession of the curacy, 
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and of tlio profits belonging td it, they should acquit him; but if they 
wero sti^iBficd that he went ^ere, intendix^ paudulcuUy to raise 
money by bills in a false name, and that the bill in question was made 
in prosecution of such intent, they should convictfhim. The jury 
couTioted him accordingly, and found that the prisoner had formed 
the scheme of raising money by false biUs, ^fore he went to Newnham, 
and that he went there, meaning to commit such fraud. The judges, 
on a ease reserved, were of opinion, that where proof is given of a 
prisoner’s real name, and no proof of any change of name until the 
time of the fraud committed, it throws it upon the prisoner to show 
that he had betbre assumed the name on other occasions, and for 
dilferent purposes. They were also of opinion, that where the prisoner 
is proved to have assumed a false name, for the purpose of pecuniary 
frjmd connected with the forgery, drawing, accepting, or indorsing in 
buwi assumed name is forgery. Pt-twock'n rose, 1 Russ, Ry, 21H. 

The prisoner, Samuel \Vhiley,* was indicted for forging a bill of 
o.voha]tgc, drawn in the name of Samuel Mibcard. On the 27th of 
Dcoomber 1804, the prisoner came to the shop of the proscqptor, at 
Itath, and ordered some goods, for which, a few days afterwards, he 
said ho would give a draft upon his baulcor in London, and accordingly 
ho gave the bill in question. Ko such person as Hamuel Mil ward 
kept an acoount with the Loudon banker. Tiio prisoner had been 
•baptised and married by llio name of W/iiley, had gone by that name 
in Bath in the July preceding this transaction, and at Bristol the fol- 
luw'ing October, and at Bath again on the -ItU of December. About 
the 20thi of that month he had taken a house in Worcestershire, under 
the same name; but, on the 28th of December, the day after his first 
application to the prosecutor, he ordered a brass plate to bo engraved 
with the name of “ Milword,” which was fixed upon the door of Ms 
house on the following day. The prosecutor stated that he took the 
draft on the credit of the prisoner, whom he did not know; that he 
presumed the prisoner’s name was that which ho had written, and 
had no reason to suspect the contrary; and if the prisoner had come 
to him under the name of Samuel Whiley, he should have given him 
equal credit for the goods. In his defence, the prisoner stated that 
he had been christened by the name of Samuel’mihoard^ and Uiat ho 
had omitted the name of Whiley for fear of arrest. The judge left it 
to the jury to say, whether the prisoner had assumed the. name of 
‘‘ Malward;’ m the purchase of the goods, and given the drafts with 
intent to defraud the prosecutor. The jury found the prisoner''gailty, 
and the judges, upon a reference to them, were of opinion, that the 
question of fraud being so left to the jury, and found by thorn, the 
oonviotion was right. IVhUetfs cos;*, 2 Russ* 335; Rum. ^ Ry. 90. 

The prisoner, John Francis; was indicted for forging an order for 
payment of money upon the bankers, Messrs, rraedand Co., inlayour 
of Mrs. Ward., On the 16th of August, the prisoiier had taken 
lodgings at Mrs. W.’s'hifiise, under the name of Cooke, and continued 
there till the 9th of SeptemW, when he gave her the order in ^ues* 
tion, for money lent Mm 1^ her. The order, which was signed 
‘ * James Cooke,” being ref^ed by .the bankers, he baid he had omitt^ 
the word “junior,” whichihe added; but the draft was lE^aln refused, 
and the prisoner in the mean time left house. The case was left 
by the judge to the jury, with a dirCotiioh that they should eousMer 
whether the prisoner h&d assumed the name of Cooke with a frao^- 
lent purpose, and they %ind him guilty. On a owe reserved, alt the 
judges who we{e present, held ihe conYioth)n i^ht, and '#ere of 

T 
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'opinion ihaty if tiie name were assninod for the purpose of fraud and 
avoiding detection, it 'was as much a forgery as ft the name Were that 
' of any other person, tiiough the case 'would be different if the party 
had habitually used, aud become known by, another name thim his 
own. a«c, jB«ss. 4' 209 ; 2 iim$, by GVea. 339, 340, 

To bring the case within the rule laid down in the above decision, 
it must appear that the name was assumed for tho purmses of fraud 
in the partioular transaction. The prisoner, Thomas ilontien, was 
ohaiged with foiging the acoeptanoe of a bill of exchange. It ap¬ 
peared from the evidence of the prosecutrix, that having a house at 
Tottenham to let, in October 1811, the prisoner took it, and, to pay 
for the fomiture and fixtures, wrote the bill in question, which the 
prosecutrix signed as drawer, and the prisoner accepted in tht? name 
of Thomas Scott. The bill was dated I2th of November lBlO;i||lhc 
prisoner went at the time by the n 9 ,mc of Thomas Scott: at various 
times he liad gone by the name of Bontieu ; but he called a witness, 
who stated that he first knew the prisoner at the latter end of August 
1810, aiid knew him continually by the name of Scott; that he had a 
nick name of Bont or Bontivn at times. He proved that ho had tran,s- 
acted buisness with the prisoner in the name of Scott, in the year 
1810; that he never knew him by anv other name; and that Ids only 
knowledge of his ha\’ing gone by other names was from the news¬ 
papers. The prisoner being convicted, a majority of the judges, upon 
a case reserved (Mr. Justice Heath appearing of a contrary opinion), 
thought that it did not sufiiciently appear upon the criaence, that 
the prisoner had not gone by the name of Switt before the time of 
accepting the bill, or tlxat he nad assumed the name for that purpose, 
and they thought the conviction wrong. Jhnticn^s Cfise, linns, tS- 
JBy. 260. 

Proof of the false making—with reyiml to the apparent ralUUty of 
the mutter foryedJ] It is said tube in no way material whether a 
forged instrament be made in such a 'ivay as, w'cre it true, it would be 
of validity or not. Jlairk. P. (', h. J, c. 70, ,v. 7. But this, it is 
observed by Mr. East, must be understood where the false instnunent 
carries on the face of it the semblance of that which is counterfeiUd, 
and is not illegal in its very frame; 2 Bast, P, V. 048. Thus iu 
Cruoke's ruse, 'U'ho was indicted upon tlie statute 5 Eliz. c. 11, where 
the conveyance described the estate intended to be aficctcd by a wrong 
name, and was therefore incficctual at law, if genuine, to pass tiio 
property intended (though some of the judges thought that oijuity 
womd hfve decreed a proper conveyance] ; yet the forgery was hold 
indiotable, it not bcii^ necessaij that luere should be a charge, or 
possibility of charge, if done with intent to defraud. Crooke's rase, 

2 Sir. 901; 2 Bust, P. C. 948. So "where a man was indicted at 
common law for forg^g a surrender of the lands of J. S., and it did 
not appear in the indictment that J. S. ha/l any lands; ujwn motion 
in arrest of judgment, it was held good, it not being nccessa^ to show' 
any actual parejudioe. GoaUh case, 1 Ld. Itaym. 737. Upon the 
same principle it has been held in several qpses, that the false making 
of a will is forgery, although the supposed testator be alive. Where 
the prisoner had b^ (lon'neted of forging the will of J. G., a living 
j>orson, on a ease reserved, it was objected for the prisoner, that tiio 
uutrum^, being ambulatoiy, could not properly bo described as the 
lastvtiU' and testament, of J; 0., and that there could not be a forgery 
of a iMog which did not, and could not exist, at 4he time of the 

4 
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forgery. Bat the judges held the oonviotion proper: they said that* 
it was suiEoiont if it pui^orted on the face of i^ to be a will, and &at 
the objection was only applicable to the effect which a will has inlaw, 
and not to the fact of mtmng it; that the inslampiont e^ted in his 
lifetime,^ though not to take effect till his death, and if the act of 
making it were not a forgery at the time, the subsequent publication 
of it would not make it so. Voogon^s cascf 2 Mast, P. C, 948; 1 
Leach, 440. So the making of a false instrument is forgery, though 
it may be directed by statute that such instruments shall to in a certain 
form, which, in the instrument in q^ucstion, may not have been com¬ 
plied with, the statute not making the informal instrument absolutely 
void, but it being available for some purposes. This question arose 
upon a prosecution for forging a power of attorney for the receipt of 
prize-money, which, by the 26 Geo. 3, c. 63, was required to nave 
certain forms. The power had not, in one particular, followed the 
directions of the act. The prisoner being convioted, a case was 
reserved for the opinion of the judges, when all (except Graham, B,, 
and Bay ley, J.,) were of opinion that the letter of attorney was not a 
^'oid instrument, but that it might be tlio subject of a criminal prose¬ 
cution; that a payment made under it, to the use of the petty officer, 
would be good os iigainst him, and that the attorney under it might 
bring an action for the prize-money, or execute a release. Graliam, 
B,, and Bayley, J., thought that it was a void instrument; that no 
jHjrson, wiuiout a breach of dutv, could make the payment of prize- 
money under it; and conse<iuently that no person could be guilty of 
a capital crime by forging it. Lyon's rase, Pass. 4- Py. 25o. Upon 
thu same principle, a man may be convicted of forging an unstamped 
instrjpnent, though such instrument can have no operation in law. 
TIu* prisoner was indicted for forging a bill of exchange. It was 
«)bjectod for him, that the bill was unstamped, and the 23 Geo. 3, c. 
68 , 8. n, was referred to, which enacts, that no bill of exchange jffiall 
be pleaded, or given in evidence in any court, or admitted in any 
court to be good or available at laiv or in equity, unless stami)ed. 
The prisoner was convicted, and the judges determined that the con¬ 
viction was right; for the words of the act cited mean only, that the 
bill shall not be made use of to recover the debt; and besides, the 
holder of a bill was authorised to get it stamped after it was made. 

J [a fcki.'S wood’s rasr, 1 Leach, 257. Soon after this decision, the point 
arose again, and on the authority of llawkcswood's case, the prisoner 
was convicted, and executed. Lee's case, Id. 258 («). The ques¬ 
tion, a few years afterwards, again jmderwent considerable discussion, 
and was decided the same way, though, in the mean time, the law, 
with regard to the procuring of bills and notes to be subsequent!}'- 
stamped, upon whion, in llawkesicood's case, the judges appear in 
some dei^ree to have* relied, bad been repealed. The prisoner was 
indicted for knowingly uttering a forged promissory note. Being con¬ 
victed, the case was argued before the judges, and for the prisoner it 
was urged, that the stat. 31 Geo. 3, c. 25, s. 19, which prohibits the 
stamp from being afterwards alfixed, distinguished the case from 
llnwiicstoood's. Though two or three of the judges doubted at first 
the propriety of the latter case, if the matter were res inteyra, yet they 
all agreed, wat being an authority in point, they must be governed 
by it; and they held, that the stat. 31 Geo. 3, made no difference in 
the question. Most of them maintained the principle of Matches 
tcood^s ease to be well founded, for the acta of parliammit reforred jio 
were mere revenue laws, meant to make no alteration in the ex^ 
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of forgery, bat only to provide that the insteument should not be 
available for recovering upon it in a court of justice, though it might 
be endenoe for a collateral purpose; that it was not necessary, to 
constitute forgery, that tho#nstmmcnt should bo avaUablo; that the 
stamp itself might bo forged, and it would be a strong defence to 
admit, in a court of justice, that because tho^ man had forged the 
stamp, he ought to be excused for having forged the note itself, 
which would be setting up ouo fraud in order to protect him from the 
punishment due to another. Morlotts 2 £astf F, (\ 9o5; 1 
Zeac/t, 258 («)• Tlio doctrine was again confirmed in Teague'« ease, 
2 Fast, P, C'. UTth wijen the judges said, that it had been decided 
that the stamp acts had no relation to the question of forgery; but 
that, supposing the instrument forged to bo such, on the face of it, as 
would be valid provided it had a proper stamp, the ofibneo was 
complete. 

■ 

♦ 

Proof of the false }uaJ>im/—triih regarti to the oyparenf volaUfg of 
the matter forged—suhstatUial r< nemhhinec to true It is 

not essential that the forged instrument should, in all respects, boar 
an exact resemblance to the real instrument which it purports to be ; 
it is sullicieat if it bear a substantial resemblance. Where the 
forgery, says Mr. East, consists in counterfeiting any other known 
instrument, it is necessary that tho resemblfinoe should bo an exact 
one ; if it be so like as to be calculated to deceive, when ordinarv and 
usual observation is given, it seems sutKcicnt. The same rule nolds, 
in cases of counterfeiting the seals, and coining. 2 Eaiit, P, C\ 858. 
Thus where the prisoner was indicted for forging a bank-note, and 
a person from the bank stated that he should not nave bcen^ imnosed 
ufwn by the counterfeit, the difference between it and the trua note 
being to him so apparent; yet, it appearing that others had been 
deceived, though, the counterfeiting was ill executed, Lo lUanc, J., 
held, that this was a forgery. Jlotisfti case, 2 Fast, P. C. 1)50. The 
prisoner was indicted for forging a bank of England note. The 
instrument, tuough it much resembled a real bank-note, was not 
made upon paper bearing the water-mark of Uic bank; the number 
also was not lilicd up, and the word “pounds” was omitted after the 
word “fiftybut iu the margin were the figures 501, It was con¬ 
tended, that on account of these defects, this could not be htdd a 
foi'gcry of a bank-note; but the judges held the prisoner rightly 
convicted; for, first, in forgery, there need not be an exact resem¬ 
blance—^it is sufficient that the iusfrument is prirnd facie fitted to 
pass for a true one; secondly, the majority inclined to think tliat the 
omission of “pounds” in the bodv of the note, had nothing else 
appeared, would not have exculpaiea the prisoner; but it was matter to 
be left to tho jury, whether the note purported to be for 50/,, or any 
other sum ; but ail agreed that the 50/. in the margin removed all 
doubt. EUiolVs t use,'Z East, P. C. 051; 1 Leach, 175, 2 Acic 
Jiep. 93 {/<). Hoe also It. v. JIT* Conuelf, 1 C. K. 371; 2 Moo. 
a C. 298. • 

The same point has arisen iu several cases upon indictments for 
forging bills of exchange. The prisoner was indicted for forging, and 
also for uttering, a forged bill of exchange. He discounted tlie bill and 
indorsed the name uppn it; but there was no indorsement of the name 
of the ^tfers, to whose order it was payable. It was urged for the 
prisouori that as there was nb indorsement by the payees, nor anything 
pUrporti^ to be such an mdoracment, tho iustntment could not pass 
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as a bill of exchange, and conid not, therefore, effect a fraud. The 
prisoner was convicted, and all the judges who were present on the 
argument of a case reserved, held the conviction proper. Lawrence, J,, 
at first doubted, but his doubts were renifoved by the argument that, 
had it been the true and genuine bill it purpo^d to be, the holder, for 
a valuable consideration from the payees, might have compelled the 
latter to indorse it. Mr. Justice Baylcy was not present at the meet¬ 
ing, but thought the conviction wrong ; he was of opinion that, for 
want of an indorsement, the bill was not negotiable, and therefore, if 
genuine, not of value to the holder of it. It. v. U icJcSy Jtnsa. 
Jt;/. 149. 

An instrument drawn by A. upon B., requiring him to pay to the 
order of C. a certain sum at a certain time “ without acceptance,” is 
a hill of exchange. Per Ptitti'aoriy •/., It, v, KitmeaVy 2 Mw>, It. 
117. 

A mistake in the Christian name of the i>arty, in making the false 
signature to the instrument, ■will not prevent its being a forgery. The 
prisoner was indicted for forging the will of Pefer Perry. The will 
began, “ 1, Peter Perry,” and was signed, 

his 

.lohn >-1 Perry, 
mark. 

Jt was objected, that this was not a forgery of the will of Peter Perry, 
as laid in the indictment; but the prisoner was convicted, and after¬ 
wards executed. FitzgvrahVs rasey 2 fmty P. V. 953. 

So upon an indictment for vending counterfeit stamps (contrary to 
*14 Geo.- 3, c, 98), it appeared that the stamp in all respects resembled 
a genuine stamp, excepting only tlie centre part whielx specifies the 
duty, which in tlio forged stamp had been cut out, and thojwoiils 
“ Jones, Bristol,” on a paper, pasted in the place. The fabrimtion 
was likely to deceive the eye of a common observer. The judges, on 
a case reserved, held, that the prisoner was rightly convicted of 
forgery, observing, that an exact resemblance, erfw'-'smih'y was not 
necessary to constitute the crime of forgery ; for, if there be a sutti- 
cient resemblance to show that a false jpiakingwas intended, and that 
the false stamp is so made as to have an aptitude to deceive, that is 
sufHoiont. CiiUieott'a (‘aary 2 Lmchy 1918; 4 Taunt. 300; Puas. 
Ihj. 212 . • 

Proof of thi> folar junhing—with rrijartl to the apparent raliiiity of 
the matter forged — snhafanwt/ reavmbtanre to the true, instrimenh—^ 
eases of mm^rcscmhlanee.'] Though a similarit)’ to a common intent 
he sufficient, yet it is necessary that tlie forged instrument should in 
all essential parts bear upon the face of it tho similitude of a true one, 
so that it be not radically defective and illegal in tlie very frame of it. 
2 Fasfy P, C. 952. This principle is illustrated by many cases which 
have occurred upon indictmento for forging bills of exchange and 
promissory notes. Tho prisoner was indicted for uttering a forged 

f iromissory note. It appeared, that he had altered a note of the 
ledford Bank, from one to forty pounds, but had cut off the signature 
of the party who had signed it, so that the words “ for Barnard, 
Barnard, and Green,” only were loft. The prisoner being convicted, 
the judges were clearly of opinion that the conviction was wrong. 
Pateman*8 case, fuss, Py. 455. « 

The prisoner was indicted for having in his custody a certain 
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forged paper writing, purporting to be a bank-note, in the following 
form 

I promise to pay J. W.*, Esq., or bearer, £10. 

London, March 4, 1770, 

For Self and Company of 

£Ten. my B(mk of England. 

Entered. John Jones.’’ 

A special verdict was found, and the question argued befoio th<* 
court was, whether this paper wTiting puriwrted to be a bank-note. 
Tlie court •were of opinion, that the representation which tlie prisoner 
had made that it was a good note, could not alter the purport of it, 
which is w'hat appears on the face of the instrument itself; for 
although such false representations might make the partj' guilty of 
a fraud or cheat, they could not make him guil^ of felony, Joms's 
case, 1 XeufA, 204 ; ilEast, I\ C. 880 ; sec 4 TamiU 303. 

The prisoner was indicted tor putting ofi’ a forged promissory note. 
The instrument was as follows :— 

No. 6414. Blackburn Bank. 30 Shillings. 

I promise to take this as thirty shillings, on demand, in part for a 
two pound note, value received. 

Entered. J. 0. Blackburn, Sept. 18, 1821. 

No. 6414. 

Thirty Shillings. For Cunliffe, Brooks, and Co. 

11. Cunliile. 

The prisoner was convicted; but it being doubted by the ir 
wbeyier the instrument bad any validity, a case was reserved, and 
the jpSiges held, that the judgment ought to bo arrested. It has been 
observed of this instrument, that it was not payable to Uic bearer on 
demand; that it was not payable in money; that the maker only 
promised to tal-e it in payment; and that tiic requisitions of the 
statute, 17 Geo. 3, c. 30, were not complied with, Burkins case, Buss. 
vy By. 496. So where the f risoncr was indicted for forging the 
nc(»ptanee of a bill of exchange for 3/. 3s., and it appeared that the 
requisitions of the statutes, 15 Geo. 3, c. 5, and 17 Geo. 3, o. 30, liad 
not been comiHied with, tlie bill not specifying the place of abode of 
the payee, nor being attested by any subscribing witnes.s, the prisoner 
having b^n convicted, the judges, on a reference to them, were 
unanimously of opinion, that the instrument, if real, would not have 
been valid or negotiable, and that therefore the conviction was wrong- 
Moffat^s case, 1 Beach, 431; 2 JEasi, P. V. 954. This case was dis- 
tinguishod, on the conference of the judges, from HawkestcootPs case, 
ante,v. 483, where the holder of the Ml had a tight to get it stamped 
(see Mortonh case, ante, p. 484); and the stamp act only says, it diall 
not be used in evidence till stamped. 2 East, P. V, 954. 

A document in the ordinary form of a hill of exchange, but requir¬ 
ing the drawer to pay to his own order, and purporting to be indorsed by 
the drawer, and accepted by the drawee, cannot, in an indictment for 
foiging and uttering, be treated as a bill of exchange. Per ErsHne, 
•L, JR. V. Bartlett, 2 Moo. JB. 362, The prisoner was indicted for 
forging In order for the pa^^ent of money npem the treasurer of the 
navy. There was no payee named in the order; and upon tliis 
grouni^ and also upon ihe ground that the order was directed to the 
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treasurer and not to the commissioners of the nary (the latter being 
tie legal paymasters!, it was objected that the prisoner was wrongly 
convicted. Eleven oi the judges naving met, agreed that the direction 
to the treasurer instead of the commissioners, would not prevent its 
being considered an order for the payment of money; but the majority 
of them (Mansfield, <J. J., </»«*.) held that it was not an order for the 
payment of money, because of the want of a payee, and that the 
conviction was wrong, Midtard’s case, Jtuss, 4* -Ry* 1^5*3, In a case 
wMoh occurred soon after we preceding, the jradges ruled the same 
way, with regard to a bill of exchange, in wnich the name of the 

E io was left blank. RandaJTs cane, Itusst 4* 3dy> 195. liut it has 
i holden, on a ease reserved, that an instrument in,the form of a 
])iU of exchange with an acceptance on it is a bill of exchange, 
although there be no person named as drawer in the bill. JB. v. 
JIairJu's, 2 Mm. C. 6*. fiO. 

Upon the ground, that the instrument, if genuine, would have 
bten of no validity, the following case was decided: The pri¬ 
soner was convicted of forging a will of land, of one T. S. deceased, 
attested by tu'o witnesses only. It did not apjpear in evidence what 
estate the supposed testator had in the land demised, or of what nature 
it was; and it was urged that it must be presumed to have been free¬ 
hold, and that the will therefore was void by the statute of frauds, 
for want of attestation by three witnesses. The judges, on a con¬ 
ference, held tlio conviction wrong; for, as it was not shown to bo a 
chattel interest, it was to be presumed to be freehold. WaIVs case, 
2 East, r. C. 953. 

Proof tf the act of forgery.'} It is seldom that direct evidence can 
be given of the act of forgery. In the case of negotiable securities, 
the evidence is usually applied to the uttering rather than to the 
forging, although both are usually •charged. Where the instpment 
is not of a negotiable nature, as in a case of a bond or will, after proof 
that it has been forged by some one, a strong presumption necessarily 
arises against the party in whose favour the lorgery is made, or who 
lias the possession of it, and seeks to derive benefit from it. Evidence 
that the forged instrument is in the handwriting of the pHsoner, 
must, if unexplained, be necessarily strong evidence of his guilt. 
2 Stark. Be, 331, 'Id cd. 

In the description of the act of forging, it will not in general bo a 
material variance if words are added urliich are not in the statute. 
Thus an indictment on the statute 2 Geo. 2, c. 25, which charged the 
defendant with feloniously altering, and causing to be altered, a cer¬ 
tain bill of exchange, by lalsely making, forging, and adding a cipher 
0 to the letter and figure 8/., &e. was held good, though the words of 
the statute were, “ if any person shall make, forge, or counterfeit,” 
iipd the word alter was not used. Blsworfh's ease, 2 Bast, P. C, 986, 
988. So where on indictment, since the passing of the statute 11 Geo. 
4 & 1 Wpi. 4, c. 66, which uses only the word farye, st‘:.ted that the 
prisoner “ forged uni counterfeited” u certain inftrument, it was held 
not to bo bad, and that tho word “counterfeited” might be rejeoted. 
Jircwcf*s ease, 6 C. if P. 363. 

Proof of the uttering.} It is an ofTonoe at common law to utter a 
forged iustrumont, the forgery of which is au ofii’enoe at common law. 
Where, therefore, the prisoner was indicted for uttering a forged 
testimonid to his character os a schoolmaster, and the jury found 
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Mm guilty of uttering the forged dooumeut witli intent to obtain 
the emolaments of the place of sohoohnaster, and to deceive, it was 
held that the prisoner was properly convicted. Shanmin'ft rasCf 
1 Jiears. C. C. M. 285, -S'. (\ 23 X. X M. ft 51. 

The various statutes relating to the offence of uttering forged 
instruments, employ various words to doBignato tho act. In the 

1 Wm. 4, e. 6(}, the terms used to describe the offence, arc “ offer, 
utter, dispose of, or put off.” The ajk'ortnent of uttering will in 
general be proved by,the same description of evidence as is necessary 
to maintain an indictment for uttering counterfeit coin, the cases 
respecting which have been already detailed, tmte, p. 487. 

Proof of ut^ring a forged aeceiitann' will not support an indictment 
charging the prisoner with uttering a forged htl). Honi'clVs cuftc, 
0 a ^ P. 148. 

The addition of words not used by the statute 1 Win. 4, c. tUJ, in 
describing the otfenec of uttering, as wlpre tho indictment stated that 
the prisoner uttered and “published as true,” &c., will not vitiate 
the indictment. Jh civern rase, G C. S,' P. 3<53, nntr, p. 487. 

Where the prisrnor presented a bill for payment, uilh a forged 
indorsement upon it of a receipt by the payee,* and on the person to 
whom it was presented objecting to a variance between the spelling of 
tlie payee’s name in the bill and in the indorsement, altered the 
indorsement into a receipt btf Jn'msrlf for the drawer, it was ruled 
that the presenting of the bill before the objection was a suffioient 
uttering of the forged indorsement. ArsroU's ruse, G vS- P. 4G8. 

Where upon an indictment for uttering a forged acceptance to a 
bill of exchange, it appeared that the bill in question came in a letter 
inclosed in the prisoner’s handwriting, and that the day before the bill 
became due, the prisoner "wrote a letter acknowled^ng it was a for¬ 
gery, it was held not to be necessary to i>rovc any prior act of uttering 
either»by the prisoner’s putting tue letttT into the |)ost himself, or 
commissioning anybody else to do so. P. v. 3IrQutit, 1 fV-r, ( '. (\ 34. 

If an engraving of a* forged note be given to a party as a pattern or 
specimen of skill, the person giving it not intending tliat the parti¬ 
cular note should be put in circulation, it is not an uttering. Per 
LiitletTalr, J., JlarnWti rnur, 7 (■. *S‘ P. 428. In Heytrond^s rase, 

2 f ". iS' A'. 852, Alderson, Ik, held, that if A. give to Ik a forged cer- 
titicate of a pretended marriage between himself and Ik, in order that 
Jk may give it to a third person, A. is not guilty of an uttering 
within the 11 Geo. 4 & 1 Wm. 4, c. 06, a. 20. 

A conditional uttering of a forged instrument is as much a crime as 
any other uttering. Where a j»erson gave a forged acceptance, 
knowing it to be so, to the manager of a banking company with 
which he kept an account, saj'ing that he hoped the biU would satisfy 
the bank as a security for the debt lie owed, and the manager replied, 
that would depend on tlie result of inquiries respecting the acceptors; 
Patte.son, J., held it to be a sufficient uttering. C>ink\s rase, 8 «!(• 

P. 582. 

As to uttering by*severa!, see ante, p. 37G. 

Proof of the disjfOHing or putiing off.'] Upon tho words of the 
repealed statute of 15 Geo. 2, c. 13, s. 11, which were, “ dispose of or 
put away,” the following case was decided. Tho prisoners were 
indicted foy disposing. and putting away forged bank of England 
notes. It atoned that Uie^rLsoner, Ttumer, had been in the habit 
of putting onlferged bank notes, and had employed the other prisoner, 
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Hudson, in putting them otf. Tim latter having offered a forged 
note in payment, in the ovoniug of the same day, Palmer went with 
her to the person who hod stopped it, and said, This woman has 
been here to-day, and offered a two-pound note, which vou have 
stopped, and I must either have the note or the change.” It was 
contended for the prisoners that the evidence was of two distinct and 
separate offences, and nof of a joint offence. The jury having found 
Palmer guilty of the offence of disposing and putting away the note, 
a case was’ reserved for the opinion of the judges, which was delivered 
by Mr. Justice Grose. He said that a difference of opinion had 
existed among the judges, some holding that until Hudson uttereii 
tht! note it was to be considered as virtually in Paper’s possession, 
and that when she did utter it he was to be considered only as an 
accessary before the fact, and ought tu have been so indicted. But a 
great majority of the judges were of opinion that tlie conviction was 
n'ght. It clearly appeared that Palmer knowingly delivered the 
forged note into the hands of Hudson, for the fraudiilent purpose of 
uttering it for his own use. lie could not have recovered it back by 
any action at law. It was out of his legal power, and ivhen it was 
actually uttered by lusr, the note was diniKM'il of, and jmt atmi/ by him 
through her means. As delivering an instrument to another was a 
step towards uttering it, it soemetl most consonant to the intentions 
of tlio legislature to hold that the delivery to another for a fraudulent 
pur[>03e, was an offence within the words “dispose of,” or “put 
away.” Paliuer^n eo.sr, 2 Lvaf'h, 'J7N; 1 Bos. vS- P., N. li. 96; linss. 

i/y. 72. 

The same point arose, and was decided the same way, in Giles's 
rose. The jury in that case found the prisoner had given the note to 
one Burr, and that he was ignorant of its being forged, and paid it 
away. The judges to whom the case vras referred, thought that Burr 
knew it was forged; but were of opinion that the giving the note to 
him, that he might pass it, was a disjjoshtff of it to him, and that the 
conviction was right. 1 Moo, (\ C. ICO. Had the prisoner been 
charged with otterimj instead of disposiuy of the note, it seems that, 
according to the view of the case taken by the judges. Burr being 
cognisant of the forgery, the prisoner could not have been convicted 
on that indictment, as in that cast' his offence would have been that 
of accessary before the fact. Sec Soorcs's rase, lioss. liy. 2.1; 
2 East, P. C. 074; Doris's rose, Iloss. tV liy. 116, antr, p. 376. 

It seems that in the case of the forgery of an instrument which has 
effect only by its passing, tlie mere showing uf such false instrumtmt 
with intent thereby to gain credit, is not an ollencc within the statutes 
against forgery. The prisoner was indicted (under the 13 Geo. 6, 
c. 79) for uttering and publishing a pivmiissory note containing the 
words, &c. It appeared, that in order to persuade an inn-kocper that 
he was a man of substance, lie one day after dinner pulled out a 
pocket-book, and showed him the note in question, and a uO/. note of 
the same kind. He said he did not like to carry so much property 
about him, and begged the iun-kceper to take charge of them, which 
he did. On opening the pocket-book sometime afterwards, the notes 
were found to be forged. The prisoner being convicted, the judges 
hfild that tliis did not amount to an uttering. In order to make it 
such, they seemed to bo of opinion that it should be parted with, or 
tendered, or offered, or used m some way to get money or credit upon 
it. Shukarfa case, Buss. My. 200. “ The words‘uixm it,’ wo 
consider as equivalent to ‘by means of it,’ otherwise there could 
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hardier be an uttering of court-rolls and oUior iustnmcute enume¬ 
rated in the statute.” Per Campbell, C. J., in deliTerin^ the judg¬ 
ment of the court in ,J'ones's mse^ infra. 

But if A. ejdbibit a forged receipt to B., a person with whom he is 
claiming credit for it, this is an ottering witnin the 1 Wm. 4, o. 60, 
s. 10, although A. refuse to port with the possession of the paper out 
of hia hand. Jt, v. litulfurdf 1 i\ A*.‘707; S, V, 1 DenimUf 
V, C. 59. In this latter case, which was reserved for the consideration 
of the judges, Pollock, C. B., said, ** In all these coses reference 
must he had to the subject. A purse is of no use except it be given. 
Not so a xecoipt, or turnpike tiokot. A promissory note must btj ten¬ 
dered to be taken. Not so a receipt, as tlie person who has it is to 
keep it.” In Jones's case, 2 Dm. C. C. P. 475; iS. C. 21 L, J, 
M. C. 166, the prisoner placed a forged receipt for poor-rates in the 
hands of the prosecutor for inspection, in order that by representing 
who had paid the rates he might induce the prosecutor to advanct! 
money to a third person. This ivas held to bt' an uttering within the 
11 Geo, 4 & 1 AVm. 4, c. 66, s. 10. 

The prisoner waa indicted in Lontlon under the 44 Gt'O. 3, c. 98, for 
uttering forged medicine stamps. Having an order to supply medi¬ 
cines to certain persons at Bath, he delivered tliem at his house in 
Middlesex to a porter, to carry them to Aldersgate-street, in London, 
to tbo Bath waggon. It was obiected that this was not an utferimj by 
the prisoner in the city of London, and upon the argument of the case 
before the judges, there was a difference of opinion upon tlic subject, 
although the majority held the offence complete in Ix)ndon. Collicotfs 
case, 2 Leach, 1048; litm, Dtj. 212; 4 Taunt. 300, S. C. 

Prmf of the intent to defraud,'] An intent to defraud is an essen¬ 
tial ingredient to constitute tlie offence of forgeij. The deiinition of 
the crime by Qrose, J., on delivering the opinion of the judges, is 
“the false making of a note or otner instrument with intent to 
defraud'' Paths and Brown's case, 2 Leach, 775; 2 East, P. V. 
853. fcJo it was defined by Eyre, B., “ the false making of an instru¬ 
ment, which purposes on the face of it to be good and valid, fur tlie 
purposes for whicn it was created with a desu/n to defraud.” Jones's 
case, 1 Leaeh\ 367; 2 East, P. C. 853. The word deeeire has been 
used by Buller, J., instead of the word defraud: but it has been 
observed, that the meaning of this word must doubtless bo ineduded 
in that of the word defraud. 2 East, P. (/. 853. In TyJni fs case, 
1 Den, C, C. li. 321, the judges were divided in opinion whether the 
prisoner could be convicted of forging a will without proof that the 
folgttd instrument was capable of effecting a fraud on some person or 
other. In liodf/sim's case, 25 L. J. M. 78, it was held, iJmt a man 
forging a diploma of the College of Surgeons, wth intent to induce 
people generally to believe that he was a member of Uie college, but 
having no intent in the forging or uttering to commit anjf j)artionlar 
fraud or speoiiio wrong to any individual, was not guilty of tho 
offence of forge^ at common law. And see Nash's vase, 2 Den, 
V. V, E. 493; B. C. 21 X. J. M. C. 147. 


Proof 0 ^ the intent to defraud—mode of proof.] The intent is 
mostiy Vvidenced by the not itself, which, from its nature, leaves in 
genersd-tm room for doubt upon the point. The inference is fre- 
g^uently confirmed by the odhduct and oehaviour of the guilty party, 
in tho artifices and folsehoods which he employs for the purpose of 
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effecting hu object^ or of aToidix^ detection. The subsequent utter¬ 
ing or pubHoation of the for^ instrument is admissible, and. stxong 
evidence to prove the origins design of forging the instrument, ana 
whether the making or uttering of a forged instrument be done with 
an intent to injure a particular person as alleged, is matter of evi- 
<ience for a iury. 2 HUvrk, JhJv. 330, 2ml ed. ; Barronh coie, 2 East. 
/*. C. 989.' 

Proof of the intent to defraud—with regard to the party intended to 
he defruuikd.l Formerly the averment of the intent to defiraud must 
ho pointed at the particular person or persons against whom it is 
meditiited, and the proof must agree with such averment, 2 East^ 
J\ (J. 988. But now by the 14 & 15 Viet. c. 100, $. 8, it is enacted, 
that “ it sliall be sufficient in any indictment fer forging, uttering, 
offering, disposing of, or putting off any instrument whatsoever, or 
for obtaining or attempting to obtain any property by false pretences, 
to allege that the defendant did the act with mteut to defraud, with- 
out alleging the intent of tlio defendant to be to defraud any parti¬ 
cular person; and on the trial of any of the offences in this seotion 
mentioned, it shall not bo necessary to prove an intent on the part of 
tlie defendant to defraud any particular person, hut it shall be suf¬ 
ficient to prove that the defendant did the act charged with an intent 
to defraud.” In Hodgson's ease, ante,p. 499, Jervis, C. J., in giving 
judgment said, “The statute 14 & 15 Viet. e. 190, with reference to 
criminal plea^ng, does only that which it professes to do, alter the 
form of the pleadings; this case, therefore, may be treated just as if 
it had occurred before the statute.” And see also Nash's case, 2 Den. 
(\ a. It. 493; S. a, 21 L. J. 21. C. 147. 

Proof of the identifg of the party whose name is forged.'j It is 
essential to prove the Msity of the instrument, either by mowing that 
the writing is not that of the person by whom it purports to have 
been made, or by .showing tliat no such person exists; 2 Stark, Et. 
334, "Ind ed. ; or where the instrument is in the name of the iiacty 
himself, by showing that he put it off fraudulently, as being the act 
of another person. Whero the name forged is that of an existii^ 
person, it is necessary to disprove the m^ing of the instrument in 
<|uestion by him. • 

It was supposed at one time, that the best evidence of the party 
not having made the instrument, was the party himself, and (tould 
and Yates, .IJ., in one case directed an acquittal on that groimd. 
Smith's ease, 1 Leaeh, 333 (n). 

In the following case, in omer to identify the person whose name 
was forged as the indorser of a bill, it was thought necessary to call 
the drawer, for the purpose of showing that t^ individual iu ques¬ 
tion was the party really connected wiUi the bM. The bill had neen 
sent to Pearpe, the payee and indorser, an intimate^ friend of Davis, 
the drawer; but it never came to his hands, and it we j proved to 
have been uttered by the prisoner, with the indorsement, William 
Pearoe,” upon it; Davis was not called, and the testimony of Pearce 
W’as rejected by Adair, S,, recorder; for although it might not bo his 
handwriting, yet it might be the handwriting of a Wuliam Pearce, 
or as he had not been proved to b*.* the person intended as the payee 
of the bill, it might be tiic handwriting of the William Pearoe to 
whom the bUl was made payable. The prisoner was aooordingfy 
acquitted, Sponsonby's case, 1 Leaeh, 332 ; 2 East, P, 0, 996. It 



493 


}ias been observed ujKm this case, that it may bo doubted whether the 
fact of this William Pearce being an intimate acquaintanoe and oor- 
I'cspondent of the drawer, and no evidence being given of the exist¬ 
ence of any other William Pearce, to whom it might be anpposed that 
the bill was made payable, was not sufficient evidence of the identity 
of the payee. 2 Fast, P. 997. The decision in SiH>nsonhi/*s vast- 
may be considered as much shaken hy tlie following authority. Thu 
prisoner was indicted for forging a promissory note, purporting to bi' 
made by one William Holland, payable to the prisoner or order. Jt 
appeared that the ])risoner had ottered the note in payment to the 
prosecutor, who at first refused t«i take it, u|M)n w'hich the prisoner 
said, he need not be afraid, for it was drawn by William Holland, 
who kejtt the Jlulf’s Jfead, at Tipton. William Holland was called, 
and proved that it was not liis handwriting. He stated tliat there 
wAs no other publican of his name at Tipton, but there was a geuth - 
man of the name of Wilfinm lloUand, living there on his means, who, 
for distinction, was called (fmflt'man Holland, The latter William 
Holland not lieing called, it was contended for the prisoner thattliere 
was not sufficient evidence of the note having been forged. The pri¬ 
soner being convicted, on a case reserved, the judges held, that as 
llic prisoner had stated, that William Holland, of tlve JiufPs JHad, 
was the maker (and from being payee of the note he must imve known 
the particulars), it w'as sufficient for the prosecutor to show that it 
was not the note of that William Holland, and that it lav niam the 
prisoner to prove, if the cose were so, that it was the genuine note 
another William Holland. Jlamjdmi^s vase., 1 M*>o. (\ C. 225. r' ; 

The identity of the party whoso name is forged may also be esta¬ 
blished by the admission of the prisoner himself, os in the foUmving 
case. The prisoner was charged with forging and uttering a bill of 
exchange in the name of Andrew Jlelme, with intent to defraud one 
Anthony, and also with forging an indorsement in tlie name of John 
Sowerby, on a bill purporting to be drawn by the said A. Helnu', 
with the like intent. Some letters written by the prisoner, after liis 
apprehension, to A. Ilclme, who was ihe prisoner’s uncle, were pro¬ 
duced, from which it clearly appeared that the name of A. Hi'lme 
was forged. In the same manner tlie forgery of Sowerby’s name 
appeared, and that he was the son of a person of the same name at 
Livei^xml. A witness proved that tlie prisoner ofterwi him the hill 
in question with the indorsement upon it, infonning him that A. 
Holme was a gentlemto of credit at Liverpool, and the indorser a 
ebeesemonger there, who had received the bill in payment for cheeses, 
fsowerby, the father, vras then called, who swore that the indorsement 
was not his handwriting; that he knew of no other per-son of the 
same name at Liverpool; tliat his son had been a cheesemonger 
there, but had leil tiiat town four months before, and was gone to 
Jamaica, and that the indorsement was not in Itis handwriting. It 
was objected, that Helme, the drawer, was not called to prove what 
Sowerby, the joiyee, was; but the prisoner wiis convicted. The 
judges, on a case reserved, hold the conviction right. They said, the 
objection supposed tbat there was a genuine drawer, who ought to 
have been called, but to this there were two answers, let, tliat the 
drawer's name*was forged, whicL tlie prisoner liimsclf had acknow¬ 
ledged; an^2ndly, that the prisoner himself hod ascertained wiio 
was intond^by the Johij^ Sowerby, whose indorsement was foiged, 
for he represented him as a cheesemon^r at Liverpool, and tiiat he 
meant young Sowerby appeared from nis mentioning his mother; 
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and it appearinff not to bo young Sowerby’s handwriting, the proof of 
tho forgery was complete. Dowtiets's ease, 2 JRast, P. 0. 997. 

In the following case also, the falsity of the insteument was proved 
by tho admiision of the prisoner, llcatty and others were indicted 
for a conspfracy to defraud by means of a fraudulent acceptance of 
a bill of exchange. The indictment averred that Beatty fraudulently 
wrote tho aeoeptance. Tho only evidence to support this averment 
was that of a witness who proved that the bill, with the acceptance 
upon it, was shown to Beatty, w'ho being asked whether it was a 
good one, answered, rerg gtaal. The prisoners being convicted, the- 
judges, on a case reserved, were of opinion that the confession was 
properly left to tho jury, as evidence Irora which they might liud the 
fact of ius having w'ritten the acceptance, and that the conviction was 
right. Ueretfs ease, 1 Leaeh, 232 ; 2 Learh, P. C, 856 («). 

But where it appears that there are persons iu existence residing 
at tho place which the forged instrument refers to, tho proof must hi} 
given that those persons are not iu fact tho real persons referred to, 
although iu some respects they may be misdescribed. The prisoner 
was charged with both lorging and uttering a forged acceptance. 
Tlie bill was a<ldressed thus; 

To ilcssrs, Williams & Co. 

Bankers, Bircliin Lane, 

3, London. 

It was uncertain, on the evidence, when the figure 3 vras written. 

*The prisoner, w'hon he paid away the bill, was asked whether the 
acceptors were Williams, Birch & Co., and liis answers imported that 
thev were Williams, Bircli & Co., living at Ko. 20, Bircldn Lane, 
and the acceptance was proved not to be theirs. Theirs was tho only 
tirm of Williams & Co., bankers in London. At No. 3, Bircliin 
Lane, the name of Williams & Co. was on tho door, and some bills 
addressed to Messrs. Williams & Co., bankers, {Swansea, had been 
accepted, ]>ayablc at No. 3, and jioid there. There was no evidence 
as to who Jived at No. 3, but another bill of the same tenor as that in 
questiou, drawn by the prisoner, had been accepted there. The pii- 
honor Avas convicted, but the judges, on a ease reserved, were of 
opinion that the facts proved against the ^irisoncr did not amount to 
forgery. flatis\i rase, linss. Jig, 436; 3 Jirotl, Jiingh. 197. 

Proof of the forged lustra meat.'] The nature of the forged 
instrument must bo stated in the indictment; Wllmx's case. 
Him, Jig, 50, and the proof must correspond witli such state¬ 
ment. But any immaterial variance would be amended, sect, 14 & 
15 Viet. c. 100, 8. 1. 

The forged instrument may also ho described by its purport, as a 
jiaper writing purporting to be the particular instrument in question. 
2 JSasi, P, S>80. By the 14 & 15 Yict. c. 100, s. 5, “many 
indictment for forging^ uttering, stealing, embezzling, destroying, or 
concealing, or for obtaining by false pretences any instrument, it 
shall be sufficient to describe such instrument by any name or 
designation by which the same may be usually known, or by the 
purport thereof, without setting out any copy or faa simile thereof, 
or otherwise describing tho same or the value thereof,” In all oases 
the vtatA pur^mrt imports what appears on the face of the instrument. 
/(/. Where in one coimt tho instrument was described as purporting 
to bo a bonk note, tho court being of opinion that it did not on the 
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face of it piurport to be snob, held' that the count could not sup¬ 
ported, and that the representation of the prisoner at the time ne 
pa^d it off as such, oomd not vary* the purport of the instrument 
itself. Joneses rase^ 2 Eafst^ P. C. 883, 981. Where 4lreoeipt was 
signed C. Ollier,” and the indictment stated it as purporting to be 
signed by €kriiit(mh<'r Oliver, the court (consisting or Heath and 
Lawrence, JJ., and Thompson, li.,) were inclined to think there was 
no absolute repugnance in the statement, and they reserved the case 
for the judges, but no opinion was ever given. JiinWn rnm^ 2 
Leach, 808, ; 2 East, P. i\ 984 (/?.), 

Where a iictitious si^atuxe is stated, it should be described as 
purporting to be the signature of the real party. Thps, where the 
instrument was described as “a certain bill of exchange, remiiring 
certain persons by the name and description of Messrs. Down, ac., to 
to the order of K. Thompson, the sum, &e., and simed by JIrnrg 
Jiutchittson, for T. G. T. and H. Jlntohiiison, &c., wfiioh bill is as 
follows,” &c., and it appeared in evidence that the signature to the 
bill, “ Henry Hutchinvson,” was a forgorv, it was objected that the 
indictment averring it to have been signeil by him, (and not merely 
that it purported to be signed by him,) which was a substantial 
allegation, was di^roved, and so the judges held, on a reference to 
them after conviction. Cartels ease, 2 East, P, C. 983. 

Where the particular nature of the instrument is misdescribed, 
the variance, unless amendable, is of coiu’se fatal. The indictment 
charged the prisoner with forging “a promissoiy note for payment of 
money which is as follows,” The instrument appeal’s to be in tlt«f 
following form. 


“Two months after date, pay Mr. B. 11. or order, the sum of 
2HI. 13». value received. 


“ At Messrs. Spooner and Co.’s, 
Bankers, London.” 


JouN Joses. 


The xirisoner being convicted, the jud^s, on a case reserved, held 
that the instrument was a bill of exchange, and not a promissory 
note, and that the conviction was wrong. Jlimter's erne, Ums. iS’ 
Eg. 511. 

A bank post bill must not be described as a Uil o f exchange, but it 
is sufficiently described by the designation of a hank bill of exchange. 
Eirkeifs case, Jtim. vS' E}/> 251. 

By the 2 & 3 Wm. 4, c. 123, s. 3, (U. K.) it is enacted, “that 
in all informations or indictments for forging, or in any manner 
uttering any instrument or writing, it shaU not bo necessary to set 
forth any copy or /ac simile thereof, hut it shall be sufficient to 
describe the same, in such manner as would sustain an indictment 
for stealing the same, any law or custom to the contrary notwith¬ 
standing.” 

W'here an indictment for forgery charged that the prisoner “ did 
forge a certain promissory note for the payment of 50/.” without 
stating it to h? of any value; Pattmn, J., said that the court must 
take judichad notice of what a promissory note is, and held the de¬ 
scription to hi sufficient. .Tamers ease,l C. ^ P. 653. With reference 
to this statute, it was held, that an instrument payable to the order 
of A., ai4 j^rected “at MesOTS. P. and Co., bankers,” may be 
described as a Dill of exchon^; Smith's ease, 2 M. C. V. R. 293 ; that 
“ a deed purporting to bo a lease of certain premises,” is a sufficient 
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dosoription; JDavWa case, 2 M. C. C. M, ITT. So “a requert for 
tile delivery of goods; ” Mobson'a case, 2 3f. C. C. B, 182 ; that 
the instrument may be declared as a deed, 'without assaming that it 
is ono which imay oe the subject of larceny; Collins'a case, 2 If. 4!' 
Bob. 461; that an indictment charging that the prisoner “ did forge 
a writing as a certificate of W. N., vdth intent to deceive and 
defraud W. P. and others,” was good. Toshoeh's vase, 1 T>en. C. C, 
B. 492. 

If an instrument is set out in full in the indictment, the descrip¬ 
tion of its legal character would appear to be surplusage. Tims in 
WilUama's vase, 2 Den. C. C. Jt. \ 61 A*. C. 20^f,. J. M. C. 1()6, 
the prisoner was indicted for forging a certain warrant order and 
request in tlic words, &p., following; “Please to send by bearer a 
quantity of basket nailk and clasps for E. Lloyd : ” it was proved to 
bo only a request. Pollock, C. B., in delivering the judgment of the 
court, said, “ The case has stood over to enable the court to see a 
copy of the indictment. The judges find that the instrument was set 
out in hfvv vvrba, and therefore the only ground of doubt being re¬ 
moved, the conviction must he allirmed.” 

It will be no variance, if it appear that the instrument which is 
described in the itidiotmcnt as a forged instrument, was originally a 
genuine one, but that it has been IVaudulontly altered by the pri¬ 
soner; for everv alteration of a true instrument for a fraudulent 
purpose makes ft, when altered, a forgery of tho whole instrument. 
Teague's vase, 2 East, P. C. 9T9. Thus where the prisoner altered 
a figure of 2 in a bank note into 5, the judges a^ed that it was 
forging and counterfeiting a bank note, forgery being the alteration 
of a deed or writing in a material part, to the prejudice of another, 
as well as when tho whole deed or writing is forged. B. v. Dawson, 

1 East, P. C, 9T8. In practice, however, forgeries of this kind are 
stated, in one count at least, as alterations. 2 East, P, C. 986; 

2 Buss, by (irca, 288. 

Proof with regard to principals and acvessaries.'] Although, in 
general, it is necessary, in order to render a party giulty as principal 
in an oficnoe, that he should have been present at the commission of 
the complete act, yet it is otherwise in forgeiy', where a person may 
incur the guilt of a principal offender by bearing a part only in the 
committing of the act, and in the absence of the other parties. Thus 
where the prisoner impressed the wafer-marks, the date, line, aud 
number, on forged bank-notes, and tho other requisites were odded 
at different times, and by different parties, not in the presence of the 
prisoner; on conviction, the judges were of opinion that the convic¬ 
tion was right; that each of the ofienders acted in completing some 
port of the forgery, aud in pursuance of the common plan each was 
a principal in the forgery, and that though the prisoner was not pre¬ 
sent when the note was completed bj' the signature, he was equally 
guilty with the others. Binglvy's vase, Buss, By. 4^16. Nor does 
it make any distinction in the case, that the prisoner was ignorant 
of those who were to effect the other ports of the forgery; it is sufficient 
to know that it is to be effected by somebody. Kirkwood's case, 1 
Moo, €. 0. 304; Dade's 'ease, Id. 307. 

But whore tliree porapns were jointly indicted under the 11 Geo. 4, 
& 1 Wm. 4, c. 60, s. 19, see post, p. 524, for feloniously using 
plates containing impressions of tbrei^ notes, it was held by Little- 
dale, J., that the jury must select some one particular time after all 
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three had becomo connected, and must he satisiicd in oi'der to coii- 
vict them, tiiat at such time they were all either preBont together at 
one act of naing, or assisted in such one act, as by two using and one 
watching at the door to prevent the otliera being disturbed, or the 
like; and that it was not sutlicient to show that the parties were 
general dealers in forged notes, and that at diflerent times tliey had 
singly used the plates, and were individually in jwssession of forged 
notes taken from them. Harries ease, 7 C. P, 4U>. 

Whei'C three prisoners were indicted under the same section for 
feloniously engraving a promissory note of the Kmperor of Russia, 
and it appeared tlw^t the plates were engraved by an Englishman, 
who was an itmocent agent, and two of the prisoners oply were pre¬ 
sent at the time when the order was given |pr the engraving of the 
plates; but they said they %rerc employed to get it done by a tliird 
person, and there >vas some evidence to cuuueet the third prisoner with 
the other two in subsequent parts of the transaction; it was held 
that in order to find all three guilty, the jury must be satisiied that 
they jointly emploved the engraver, hut that it was not necessary 
that they should all be present when the order was given, as it would 
be sufficient if one lirst communicated with the other two, and all 
three concun-cd in the employment of the engiavtr. Miizetta's ease, 
0 V. P. 076; 2 Ituss. hy Urea. y7(}. 

With regard to the olfcncc of ittieriny forged instruments, it is 
necessary, in order to render a party guilty as principal, that he 
should have been present. Snare's rase, 2 'jJast, I\ 974, aute, 
p. 376, Where a wife, with her husband’s knowledge, and by his 
procurement, but in his absenci*, uttered a forged order and eerti- 
licate for the payment of prize-money, it Avas held by the judges, 
that the presumption of coercion on tiie part of the husband did not 
arise ; that sht' might be indicted as principal, and her husband us 
accessary before the fact. Murrh's cus^, Jltm. t.V Jty. 270; 2 Leaeh, 
1096. iSo an assent afterwards does not render the part}' guilty as u 
principal. 1 //«/», /*. f. 6 Si; 2 East, P. 973. Rut iu forgery 
at common law, which is a misdemeanor, as in other cases of mis¬ 
demeanor, those who, in foloiiA*, would be accessaries, are principals. 
2 East, V. <\ t>73. 

As to trial and punishment of accessaries befoi'C and after the fact 
to a felony, see ante, pp. 20 t) and 212 . 

• 

Proof of guilty hnoiehilge.'} Where the prisoner is charged with 
uttering or putting otf a forged instrument, knowing it to bo forge*!, 
evidence of that guilty knowledge mu.st bo given on the jmrt of the 
prosticution ; and for that purpose the uttering or having jwssessiou 
of similar forgeries will be admi.ssible. jJost of the cases upon tliia 
subject have been already stated. Ante, pp. 87 to 92. 

On an indictment for forging and uttering a forged bill, a letter 
written by the prisoner after he was in custody, to a third party, 
saying that such party’s name is on another bill, and desiring him 
not to say that the latter bill is a forgery, is receivable in evidence 
to show guilty knowledge, but the jury ought not to consider it os 
evidence that the otl^r bill is forged, unless such bill is produced, 
and the forgery of it proved in the usual way. Per Coleridge 
EorMa tyue, C. tV P. 224, Bo it was hel<i by Pattoson, J.j that 
evidence of what the prisonfcr said respecting other hUls of exchange, 
which are not produced, is not udnussible. Cookers ease, 8 f 9 - 
P. 586. 
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It was formerly necessary to lay the venue im the enun^ 
where the forgery was committed; andl^ it was frequently difHmilt 
to procure direct proof of the act of forjfery, much inconvenience 
was occasioned; see 2 Itusa. hy Orea. 389. But now by the 11 
Geo. 4 & 1 Wm. 4, o. G6, s. 24, “ if any person shall commit any 
offence against this act, or shall commit any offence of forging or 
altering any matter whatsoever, or of offering, uttering, disposing of, 
or putting off any matter whatsoever, knowing the same to be forged 
or altered, whether the offence in any such case shall be indictable at 
common law, or by virtue of any statute or statutes made or to 
be> made, the offence of every such offender may be dealt with, 
indicted, tried, and punished, and laid aud charged to have been 
committed, in any county or place in which ho shall be appre¬ 
hended or be in custody, as if his offence had been actually; committed 
in that county or place; and every accessary before or after the 
fact to any such offence, if the same be a felony, and every person 
aiding, abetting, or counselling the commission of any such offence, 
if the same be a misdemeanor, may be dealt with, indicted, tried, 
and punislied, and his offence laid and charged to have been com¬ 
mitted ill any county or place in which the principal offender may 
be tried.” 

Under the above section, which states tliat the offence may be 
“ laid and charged to have been committed in any county or place in 
which the offender shall be apprehended or bo in custody; ” Patte- 
son, J., held it to bo sufEcient to prove that the party was in custody 
in the county where he was tried, and that the indictment need not 
contain any averment of his being in custody there. Jameses e<m\ 
7 ( if' F. 6.73. in SmyfJu's's ritscy 1 iJew. C. .V, It, 498; S, C. 
19 L. ./. M. V. 31, the prisoner was not shown to have been in 
custody till he surrendered just before the trial. The jury found 
that he was guilty of forging, but that there vras no evidence of its 
having been dune w'ithiu the jurisdiction of the court; this finding 
was held to amount to a conviction. 

Vvuue, — Fon/ery of ilwumcnta not nimh', or jnirpoyfing to he not 
math' in Enghuul.'] llie offence of uttering in brngland documents 
forged abroad, is provided against by the 30th section of the 11 
Geo. 4 & 1 Wm. 4, c. 60, b)” which it is declared and enacted, 
“ that where the forging or altering any writing or matter whatsoever, 
or the offering, uttering, disposing of, or putting oft', any waiting or 
matter whatsoever, knowing the same to be forged or altered, is in 
this act expressed to be an offenee, if any person shall, in that part 
of the United Kingdom called England, forge or alter, or offer, utter, 
dispose of, or put oft*, knowing the same to bo forged or altered, any 
such writing or matter, in whatsoever place or country out of England, 
whether under the dominion of his maiesty or not, such >vriting or 
matter may purport to be made or may nave been made, aud in what¬ 
ever language or languages the same, or any port thereof, may be 
expressed, every such person, and every person, aiding, abetting, or 
counselling such person, shall be deemed to be an offender within the 
meaning of this act, and shall be punishable thereby in tlio same 
manner as if the writing or matter had purported to bo made, or had 
been made in England; and if any person shall in England forge or 
alter, or offer, utter, dispose of, or put off, knowing the same to be 
forged or altered, any bil} of exeliange or any promissory note for 
tlio payment of money, or any indorsement on or nssignment of any 
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bill of exobaago or promissorv note for the payment of money, or any 
acceptance of any bill of exakango, or any undertaking, warrant, or 
order for the payment of money, or any deed, bond, or writing 
obligatory for rao payment of money, (wnether aaoK deed, bond, or 
writing obligatoiy shall Ik5 made only for the payment of money, or 
for the payment of money together mth some o^er porposo,) in umat- 
ever place or oount^y out of England, whether under the dominion 
of his majesty or not, the money payable or secured by such bill, 
note, undertaking, warrant, order, deed, bond, or writing obligatory 
may l||^ or may purport to bo payable, and in whatever language or 
languages the same respectively or any port thereof may be expressed, 
and whether such bill, note, undertaking, warrant, or order, be or bo 
not under seal; every such person and every person aiding, abetting, 
or counselling such person, shall he deemed to be an otfendor within 
the meaning of this act, and shall be punishablo thereby in the same 
manner as if tlie money had been payable or had purported to bo 
payable in England.” 

An indictment under this section for uttering a forged foreign pro- 
missoiy not© need not allege it to be payable out of England. JC, v. 
John Zee, 2 Moo. «Sr‘ li. 281. 

As to engraving foreign bills, &c., &eej> 0 !<t, p. .>2-1, 


Interjireiafion of ihr statute 11 Geo, 4 vV 1 Wm, 4, c, 80.] The 
11 Goo. 4 & 1 Wm. 4, c. 06, contains the following clause (sec. 28) 
with regard to the interpretation of various words used in the act. 
And be it declared and enacted, “ that where the having any matter 
in the custody or possession of any person is in this act exi>re8Sod to 
bo anoftence,if any person shall have any such matter in his personal 
custody or possession, or shall knowingly and wilfully have any such 
matter in any dwelling-honse or other building, lodging, apartment, 
Held, or other place, open or inclosed, whether belonging to or occu¬ 
pied by himself or not, and whether such matter shall be so had for his 
own use or for the use or benefit of Jinother, every such person shall 
be deemed and taken to have such matter in his custody or possession 
witliin the meaning of this act; and where the comniitliug any offence 
with intent to defraud any itcrson whatsoever is made punishable by 
this act, in every such ease the word “ person” shall throughout this 
aot be deemed to include his majesty or any foreign prince, or state, 
or any body corporate, or any company or society of persons not 
incorporated, or any person or number of persons whatooever, who 
may bo intended to do defrauded by such oft'enco, whether such body 
corporate, company, society, person, or number of persons, shall reside 
or carry on business in England or elsewhere in any place or country, 
whether under the dominion of his majesty or not; and it shall be 
sniheient in an indictment to name one person only of such company, 
society, or number of persons, and to allege the offence to have been 
committed with intent to defraud the person so named and another, 
or others, as the case may be.” 

Pwniskment.’l IW the 11 Geo, 4 & 1 Wm, 4, e. 66 (E.), s. 1, the 
pnniflhment of death was abolished for all forgeries not mMe capital 
by that* act, and it is thfu^eby miacted, that in all oases not made 
punishable with doith by the act, every person convicted of any sudi 
offence, or of aldi^, abetting, counsellmg, or procuring the com¬ 
mission thereof, should be liable to be transported beyond the seas 
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for life, or for any term not less than seven years, or be imprisoned 
for any term not exceeding four years^nor less t^ two years. 

By 8, 26, where any person shall be convicted of any offence 
pnnishablo under this act for which imprisonment may be awarded,” 
the court may direct such imprisonment to bo with or without hard 
labour, and may also add solitary confinement; but such solitary 
confinement cannot now exceed a month at a time, and thiec months 
in any one year. 

By the 2 & 8 ’ Wm. 4, c. 123 (IJ. K.), s. 1 (after reciting the 11 
Geo., 4 & 1 Wm. 4, c.’ 66 ), it is provided, that “ where an;j|.person 
shall, after the passing of this act, be convicted of any offenw what¬ 
soever, for whim the said act enjoins or authorises the infliction of 
the punishment of death, or where any person shall, after the passing 
of that aot, be convicted in Scotland or Ireland of any offence now 
punishable with death, which oftenco shall consist wholly, or in part, 
of forging or altering any writing, instrument, matter, or tiling what¬ 
soever, knowing the same to bo forged or altered, or of falsely per¬ 
sonating another, then, and in each of the cases aforesaid, the person 
f .0 convicted of any such oflence as aforesaid, or of procuring, or aiding, 
or assisting in the commissson tlicrcof, shall not suffer death, or have 
senfenco of death awarded against him, but shall be transported 
beyond the seas for the term of such otfenderis life.” 

Jly s. 2, it is enacted, that “ notwithstanding any thing herein¬ 
before contained, this act shall not be construed to affect or alter tho 
said recited act, or any other act or law now in force, so far as tho 
same may authorise tlie punishment of death, to be inflicted upon 
any persons convicted either in England, Scotland, or Ireland, of 
forging or altering, or of oftcring, utteiing, or disposing of, knowing 
the same to be forged or altered, any \ml, testament, codicil, or 
testamentarj' writing, with intent to defraud any body corporate, or 
person whatsoever, or of forging or altering, or of uttering, knowing 
tho same to be forged or mtered, any power of attorney or other 
authority to transfer any share or interest of, or in any stock, 
annuity,* or other public fimd, which now is, or hereafter may be 
transferable at the bank of England, or South Sea House, or at the 
bank of Ireland, or to receive any dividend payable in respect of any 
such share or interest, with intent to defraud any body corporate or 
person whatsoever, or of procuring, aiding, or assisting in the com¬ 
mission of any of tho said oflVnccs, but that the punishment for each 
and oveiy of the said oflences, and for proeming, aiding, or assisting 
in tlie commission thcw'of, shall continue to bo the same, as if this 
aot hud not been passed.” 

Now by the 7 Wm. 4 & 1 VTct. c. 84 (U. K.), entitled, “ An act 
to abolish the punishment of death in cases of forgery,” after reciting 
tho said statutes of the 11 Geo. 4 & 1 Wm. 4, c. 6 G, and the 2 & 
3 Wm. 4, c. 123, s. 2; and also tho 2 & 3 Wm. 4, c. 69, s. 19; tho 
2 3 Wm. 4, c. 125, s. 64; the 5 & 6 Wm. 4, e. 45, s. 12 ; and 

the 5 & 6 Wm. 4, 0 .61, s. 5; whereby the forgeries therein specified 
were punishable capil^ly, see it is enacted that “ if any 
person shall, after the eomraencomont of this act, be convicted of 
any of the offences hereinbefore mentioned, such person shall not 
su%r death, or have sentence of death awarded against him for the 
same, but idiaU be liable, at tRe discretion of the court, to be trans¬ 
ported beyond the seas for life, or for any term not less than seven 
years, or to bo imprisoned for any term not exceeding four years, 
nor less than two years,” 
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By s. 2, after reciting tho llrst section of the said statute of the 

2 & 3 Wm. 4, c. 123; and also the 3 & 4 Wm. 4, o, 44, and the 

3 & 4 Wm, 4, c. ol, 3. 27 ; it is enacted that so much of the said 
three lastly hereinbefore in part recited acts as relates to the 
punishment of persons con^^cted. of offences for whieli they are 
liable under the said act of the 2 & 3 Wm. 4, e. 123, or the said 
act of the 3 & 4 Wm. 4, c. fll, respectively, to be transported for 
life, shall, from and after the coramcncoment of this act, he repedc4; 
and that from and after the passing of this act every person convicted 
of any such offences shall be liable, at tlio discretion of the court, 
to be *ansj)orted beyond tho seas for the term of the natural life 
of such person, or for any term not les.s than seven years, or to be 
imprisoned for any term not exceeding four years, nor less than two 
years. 

By s. 3, in cases of impi*isonmcnt, the (‘ 0 \jrt may award hard labour, 
and also solitary coniinement, not exceeding one month at any one 
time, and not exceeding three mouths in any one voar* 

It is to he observed, that the 11 Geo. 4 & 1 \Vm. 4, e. 66, only 
applies to forgeries which were punishable W'ith death at the time (»f 
the passing of that act, and eonsiMpxently other forgeries not so pimish- 
able retain the punishments provided* by the respective statutes in 
which tliey are contained, qualified as to solitary confinement by llie 
7 Wm. 4 & 1 Viet. c. 90, s. 5. 

The various forgeries which, by the 11 Geo. 4 & 1 Wm. 4, c. 60, 
were not made punishable with (leath, also retain the punishment* 
affixed to them by that act. 


FOIIGIXG OF rAKTICULlJl INSTBUMKNTS. 


I'OUOIXfi WILLS. 

• 

By the 3rd section of tho 1 Wm. 4, e. 60, the forging or uttering, 
&e., of “ any will, testament, codicil, or testamentary WTilinn,*’ was 
punishable with death, and continued so under the 2 & 3 Wm. 4, 
e. 123; hut see now, p. 499. 

It is to be observed, that althougli tliis act of the 1 Wm. 4, e. 66, 
does not extend to Scotland or Ireland, yet it applies to the forging 
or uttering in England of documents purporting to be made, or actually 
made out of England, and to the forging or uttering in England bilfs 
of exchange, promissory notes, bonds, &c., purporting to be payable 
out of Encana, ss! 29, 30. 

The Irish statutes against tho forgery of wills are the 3 •eo. 2, 
c. 4, and tho 17 Geo. 2, c. 11, the punishment being modified as at 
p. 499. y 

It is nq less a forging of a will, that the party whose name is forged 
is living. Cft^an'ft vase, IsJaHteh, 44#; 2 East, E. V. 948, Bo it has 
been held by|*attcs(»i, J., that the will of a non-existing person is an 
offence within*the above act. Avery's case, 8 C'. P, 596, 

Where it appeared that the will was a will of land, and attested by 
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two witnesses only, it was held thero was no lorging. WuWh cose, 

1 hmchy 419; 2 Easty P. C, 948, 953; but now, by the 7 Wm, 4 
& 1 Viet, c, 26, two witnesses are sufficient. 

Whore the prisoners were indicted for forging the will of Pefer 
Perry, and it appeared that the will began, “ I, Peter Perry,” and 
ended, his 

John Perry, 
mark. 

It was objected, tliat this was not the will of Peier Perry; but the 
prisoners being oonviote<l, the judges held the conviction right. 
J<7tzgeral(Ps <>««•, 2 Eddy P, C. 953. A probate, unrevoked, is not 
conclusive proof of the validity of the will, and its repeal need not be 
proved. Buttergh cdney Bum. By. 342. 

In Tylmy's wise, 1 J)cn, C. V. E. 321, the judges were divided in 
opinion upon the question, whether the prisoner could be convicted of 
forging a will, without proof that the forged instrument was capable 
of effecting a fraud on some person or other. As to what evidence is 
admissible, see IViUtamn's ram, uiite, p, 171. 


FOEOIA’f; DKEIJS. 

The forging of *' any deed, bond, or writing obligatory, or any court- 
roll, or copy of court-roll,” is made subject to transportation for life, 
or for any term not less than seven ye.'irs, or imprisonment for not 
more than four, nor less than two years, &c., by the 10th section of 
the 1 Wm. 4, c. 66. 

Tiio Irish statutes against the forgery of deeds, &c., arc the same 
as tliose with regard to wills (see above), the punishment being modi¬ 
fied !us at p. 199. 

On an indictment against accessaries before tlie fact to the forging 
of an administration bond, on administration granted for the effects 
of J. C'., it was objected tliat the 22 & 23 Car. 2, c. 10, requiring 
the bond to be given by the party to irhoni udministrdtion was grantedy 
and not by the party that was entitled to administrationy the bond 
could not be treated as a forgery, but was a good bond within the 
statute, having been given by the party to whom, in fact, administra¬ 
tion was granted. The objection was overruled. R. v. Barbery 1 C. 
iV E. 434. 

The forging of a power of attorney to receive a seaman’s wages, was 
held to be the forger}'' of a deed within the repealed statute, 2 Geo. 2, 
c. 25. Lewis's case, 2 East, P, C. 957. So a power of attorney for 
the purpose of receiving prize-money. Lyon's ease, Enss, '^'Ey. 255, 
ante, p. 483. In the same manner, a power of attorney to transfer 
government stock; Fauntkroy's vase, 1 Moo, C. C, 56 ; 2 liingh. 413 ; 
and an indenture of apprenticeship; Jones's 2 East, P, C. 991; 
I Leach, 366. Where a forged deed is alterCTl, the party may bo, 
convicted for forging and uttering it in the state in which it was so 
altered. Kinders vase, 2 East, P. C. 855. 

Though the instrument in question may comply with the 
directory provisions of a statute, it may still be j^cscribed as a deed. 
Lyon's case. Mass. Ey, 255, ante, p. 483. , 
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i'OUCJIKG BIU^ OF KXtllAXOi:, PltOMISSOBY NOTJJS, AND ITNDEIlTAIC- 
imSf WAKKAKTS, OR OKDEIW FOR PAYMEKT OP MONEY, &C. 

By the 11 Geo. 4 & 1 Ww. 4 (E.), c. 66, s. 3, it is enacted (f«&r 
aha), that if any i)cri>oii shall forge or alter, or shall ofter,'utter, dis¬ 
pose of, or put off, knowing the same to bo forged or altered, any bill 
of exchange, or any promissory note for the payment of money, or 
any indorsement on, or assignment of any bill of exchange or pro¬ 
missory note for the payment of money, or any acceptance of any bill 
of exchange, or any midortaking, warrant, or order for tlic payment 
of money, with intent, in any of the cases aforesaid, to defraud any 
iwrson whatsoever, every such offender shall bo guil^ of felony, and 
t)oing convicted thereof [shall sntfer death as a felonFor the pre¬ 
sent punishment, see anf/‘, p, 498. 

By the fourth section, if any instrument, however designated, is in 
law a bill of exchange, or promissory note for the payment of money, 
or an acceptance, &c., or an undertaking, &c., mthin the intent and 
meaning of the act, the jierson forging, &e., may be indicted as an 
offender against the act, and punished accordingly. 

The above offences, and those included in the tenth section, 
are provided against in Ireland by the 39 Geo. 3, c. 63, the punishmont 
being modified by the 2 & 3 Wm. 4, c. 123, s. 1, aatr, p. 498, 

PrtH>f (if forffiag Uilh of ('xchauf/e, proiiiisnoy}/ If A. 

put the name of B. on a bill of exchange as acceptor, without IJ.’s 
authority, expecting to be able to meet it when due, or t‘xi>ccting 
that B. irili overlook it, this is forgery; hut if A. eitlier had autho¬ 
rity from B., or from the course of their dealing houd Jidr considered 
that he had such .'luthority, it is uot a forgery. Pt r CokriU^v, J., 
Forbes’s case, 7 C'. if 1*. 224. The fact that on throe or four previous 
occasions when the prisoner had drawn bills in that way, the patty 
whose name was used had paid them without i-emark or remoustraifce, 
would afford fair ground for the belief that he had such authority. 
Per Coleridye, J,, Beard’s case, 8 (!. & P, 143. But if a pers<»n, 
relying on the kindnesvs of another (a near relation for instance), use 
his name on a bULwithout authority, trusting that such indi\’idual 
will pay it rather than there should be a criminal prosecution on the 
subject, this is forgery. Id. Parish’s vase, 8 P. 94, >V. P, 

If a person having the blank aoocptance of another, be authorised 
to write on it a bill of exchange for a limited amount, and he write 
on it a bill of exchange for a larger amount, with intent to defraud 
either the acceptor or any other person, this is forgery. Hart’s vase, 
7 C. 4' P. 6d2. So where a ppty receives a blank cheque signed, 
with directions to fUl in a certain amount, and to appropriate the in¬ 
strument to a certali purpose, and he fraudulently fills in a different 
amount, and devotes the cheque to other purp(«es, he commits forgery. 
li. V. Jiuteniun, 1 (.’ox, C. C. 186; and this, though he bond Jitle 
believes that the lar^r amount was due to him for salary, aud retains 
the proeM^i of tho^lteque. Wilson’e case, 1 Den. C. C. Jt. 284; 

C. 17 X if. ft 82, What is, or is not a false making of a bill 
of exchange is a question of law. Marfs case, supra, 

A. being in want of lOOO^. applied to B., who drew a bill for that 
luaiottntt'^ich A. accepted, pay^le three months after date. In a 
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few days B. come to A., and said ho oonld not got tho 1000/. bill 
disoountod, as it was too large, and proposed that two bills for 500/. 
each should be substituted. One bill for 600/. was drawn by B,, and 
aoecpteMi by A. B. upon this protended to destroy the 1000/. bill in 
A.’s presence, but did not do so in fact; on the contrary, he subse¬ 
quently altered it from a bill at three, to a bill at twelve months: it 
UTis held by Park, J., that this was forgery in B. with intent to 
defraud A. Atkinson'» rase, 7 V. «§* P. 609. 

Putting an address to the name of a drawer of a bill of exchange, 
while the bill is in the course of completion, with intent to make tho 
acceptance appear to bo thnt of a different existint/ person, is forgery. 
lihnJiimoj^H cose, 1 Den, C. C. Ii> 276; /S’. C\ 17 L, J, Jl/, (J, 62. 

If the prisoner write another’s name across a blank stamp, on which, 
after be w gone, a third person who is in league with him, writes a 
hill of exchange ; scmhle, that this is not a forgery of the acceptance 
of a bill of exchange by the prisoner, Cooke's cose, 8 C, P. 582. 
{So where tho prisoner, who was a partner in a firm, was indicted for 
forging an acceptance of a bill of exchange, and it api>eared that 
another party, by the direction of tho prisoner, had written the name 
of a customer across a blank stamp, on ■wdiioli tho prisoner some time 
subsequently drew a bill of exchange in the name of tho firm; 
Parke, B., held that this was not a forgery of an acceptance of a bill 
of exchange within the statute, W'hich does not make it forgery merely 
tt> counterfeit an acceptance, but an acceptance of a bill of exchange. 
Pntfenriek's {second) case, iJur/unn Uprin^ Ass, 1839, 3IS,, 2 31oo. 
vV JL 198. 

Ill order to liring the case within the statute, the instrument in 
question, wliich is laid to bc*a bill of exchange or promissory note, 
must purport on the face of it to bo legally suefi. Where the instru¬ 
ment was in the following form:—“ J promise to pay the bearer, one 
guinea on demand, here in cash, or a Bank of England notetho 
judges were of opinion, that this was not a note for tlio payment of 
money witliin the repealed stat. 2 Geo. 2 . c. 25, tho guinea being to 
be paid in cash or a bank of England note, at the option of tho payor. 
inieoeCs case, 2 Jlttss. doG. But it is not necessary, in order to con¬ 
st ituto a promissory note fur the iiaymeut of money within tho statute, 
that it should be negotiable. The prisoner was convicted under tlio 
2 Geo. 2 , c. 25, of forging a promissory note, in tho folloiving form:— 

“On demand, wo promise to pay to Mesdamos^S. W. and S. 1>., 
stewardesses, for tlio time being, of the Provident Daughters’ So¬ 
ciety, held at Mr. Pope’s, or their successors in office, 64/., value 
received. “ For G, F. and Co., 

“ J. F.” 

It was moved in arrest of judgment, tliat^ this was no promissory 
note; but tho judges were of a diflerent opinion, saying, that it was 
not necessary tnat it should be negotiable, and that it was immaterial 
whether the payees were legally stewardesses, and that their suc¬ 
cessors could not take tho note. Pox's cose, 2 Jiiiss. 460; Jiuss, ^S' 
Jiij. 300 ; 0 2\mnt 325. 

fck) tho otfence will amount to fot^ory where the bill of exchange is 
not in* a negotiable state, from being drawn by the prisoner in his 
own favour, and not indorsed by him. The jnisBner was charged 
with forging a bill, purporting to be drawn by Atherton and Co,, of 
Proston, on Denison ana Co., of London, payable to himself. The 
intent charged was^ in one count, to defraud Atherton and Co.) and 
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iu axioUi^er count, to defraud oue M. Yates. It appeared that the 
ipi^ner had idaeed the hiU ia the hands of Mrs. Yates, an innkeopr, 
as a security for his ooooant, trithout indorsing it. The judge (Mr. 
Boron Oritham} told the jury, that the use xnirae by the prisoner of 
the inshnunent, was conclusiTO evidence of lus fraudulent intent, and 
the jury found a verdict of guilty. The judge afterwards respited 
Uie Sentenoe, doubting whether ho ought not to have lett the question 
of fraudulent intention more open to the jury, in which ease they 
might have found that the prisoner did not mean to defraud any 
person, but by paying his reokoning, aud taking his bill, to make no 
farther use of it. On a reference to the judges, however, they were 
of opinion, that tiic facts amounted to forgery, and with ii fmudulcut 
intent, the bill having been given to the landlady to obtain credit, 
though as a idedgo only. Itirkctfa <■«««, Rtm. ^ My, 8(i,. 

Even bofot*e the late statute (11 Geo. 4 & 1 Wm. 4, c. 66, s. 4), 
it was held, that the instrument was not the less a bill of exchange 
if, containing the requisites which constitute a bill of exchange m 
law, it professed also to be drawn in pursuance of some particular 
statute, w’ith the requisitions of 'which it failed to comply. Thus a 
bill drawn upon commissioners of the navy for pay, was hold to be 
a bill of exchange, although it was not such an instrument as was 
warranted by tne 35 Geo. 3, c, 64, < hiaholm'n <mc, Mms, \ 

liy. 297. 

It has been already stated, tliat where the instrument alleged to 
be a promissory note is not signed, it cannot be treated as such. 
Patuman^s cii«e^ Itnss. tV Jty. 455, ante, p. 4S5. So wliero the name 
of the payee is ia blank. MitndalP.^ «/«<*, Him. .y Ihj. 195, aulc^ 
u. 487. So an instrument for the payment of money under 5h, 
imt unattested. MuffaPn cose, 1 Ijcach, 431, ante, p. 486. 

An instrument drawn by A. upon B., requiring him to pay to the 
order of C. a certain sum, at a certain time, “ without acooptance,” 
is a bill of exchange, and may bo so described in an indictment for 
lorgery. Pvr Patfvso/i, Kinnear^n nac, 2 Moo, 4' Hob. 117. 

The* forgery of a bill of exchange does not include that of tho ac¬ 
ceptance. BnUorwkk'a cmc, Durham Bprlay AmzvSf 1839, jjer 
Parke, B, ^ 

A document in the ordinary form of a bill of exchange, but 
requiring the drawer to pay his own order ('* please to pay to your 
order ”), and purporting to be indorsed by the drawer, and aceeptud 
by the drawer, is not a bill of exchange for which un indictment can 
be sustained. Per Erskine, J., Bart/ett's vane, 2 3foo. Jt, 362; ajid 
see H. V. Smith, 1 C. tV X 700. 

The forgery of a single indorsement on the back of o bill of ex¬ 
change, n^e payable to the party who.s& name is forged, together 
with several others, os executrixes, is witliin the third section. H. v. 
Winterhottom, 1 Cox, C. C, 164; 1 Den. C, C\ Ji. 41. 

As to the forging of foreign bills, &c. vak ante, p. 492, and 
poet, p. 524. 

Proof of forging undertakings, mders, or warrants for the payment 
of money, Jc.] An dnderjalang to ^y a sum wMoh is uncertain 
and dependent iipoti.S|eontiimeney, is within the third seodoDC of the 
statute; ante, p, 802.7 f 

Thus where the midertaking was to pay W. B. lOOf,, sueli 
other sum of money, ^ot exce^ing the same, ho may inour, or lie 
put into fio: or by reason Qt means of hto beponiiog one of the suretacs 
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to M. M., idioriff oleot fsr tibud ootm^ of T.; tho judges 
it to bo within tho ant. M* v. 8 V. 4 F, 623. 

Forging.an iwloraentetU upon a yikxrmi or order for the payment 
of money, is not within the abOTO seetiwi. M, v. Arac»tt, 6 C. dt 
1\ 408. 

« Previously to the 2 & 3 Win. 4, s;"3, ante, p. 494, in nn indict¬ 
ment under tho same section, fbr £}rgiag an order for the payment of 
money, it must have appear^, either upon the face of the instrument 
itself, or by proper averments, that the instnunont bore the obaraeter 
of an order. The prisoner was charged with forging ** a certain (xrder 
for payment of money, as follows; 


“Gentlemen, London, April 24, 18C>9, 

“ Please to pay the bearer, on demand, fifteen pounds^ and aecompt 
it to 


“ Your humble servant, 

“ Charles H, Ilavcnseroft, 


“ Payable at Messrs. Masterman & Co.’s, 

“White Hart Court, 

“ Wm. Mo Inerhene^.” 

* jt 


Tho prisoner being convicted, a majority of the judges, on a case 
reserved, held that this wa.s not an order for the payment of money, 
hut Mansfield, C. J., Wood, B., and Graham, B., held that it was. 
ItnveHscro/Ve case Runs. 4" Rg> 161. 

A paper in tho following form, “Mr, Jolmson, Sir, please to pay 
to James Jackson tho sum of 13/. by order of Christopher Sadler, 
Thornton-le-Moor, brcwcff. I shall sec you on Monday, Yours 
obliged, (Hit, Sadler, The District Bank,” was held, on a case 
reserved, to be an order for the payment of money within tho 

1 Wm, 4, c. 06, 8. 3; Sadler being proved to be a customer of the 

District Bank, whose draft, if genuine, would have been paid, 
although, as at tho time of the forgery, he had no efibets in the bank. 
Carteth case, 1 V, K. 741; Si. C. 1 Ben. C. C. R. 65. See also 
Vivian's case, 1 C. 4* iT. 719; S. V. 1 JJejt, V. C. R, 36 ;• where it 
was held by the podges on consideration, that “ any instrument for 
payment under which, if genuine, the payer may recover the amount 
against the party .signing it, may properly bo considered a warrant 
for the payment of money, and it is equally this, Whatever be the 
state of the account between the parties* and whether the party 
signing it has, at the time, funds in the hands of the party to 
whom it is addressed or n^.” See also Ferguson's case, 1 Co<r, 
C\ a 211. , 

To constitute an order for the payment of money, within the 
statute, it is not necessary that the instrument should specify in 
b'rms tiio amount^ordered to be paid. Where the order wa?, “Pay 
to Mr. H. Y., or order, all my proportions of priae-money due to mo 
for my services on board Ms Majesty’s ship Leander,” it was objected, 
that this was not an order for the payment of money, as no sum of 
money was mentioned, but the prisoner was convicted, and tlie judges 
Iield ^e eonviotion right, McIntosh's case, 2 JSast, P, C. 942. 

In the oonstruotitm of the words “ warrant and “ ordet for tii^ 
payment of money, it has been held, that instruments, which in tim 
commercial world have peculiar denominations, ate within the 
meaning of those words, if they be, in law, ordfii» ccr wsimnts. 

2 Ewd, P, <J, 943. Thus a bill of exohange may be desoribed as m. 



order for the payment of monew for evezj bill of exobango is, in 
law, aa prda for the payment of money, thougb not vice versa. 
Locked9.'casCf 2 JSiw/, P. C, i>40, 943 J 1 Leam^ 94; SlteppariTs 
casCf 2 Mastj JP. C, 944; 1 Zeack, 226. 8o a bill of exchauj^ is a 
“ warrant for the payment of money,” find may bo desOTibedin tho 
indictment assneh; for, if genuine, it would be a voucher to th* 
bmikers or drawers for the payment. Willoughby's vase^ 2 EasU 
P. a 944. 

A forged paper-purporting to b© an authority signed by three 
officers of a benefit club, to receive tho money of the club lodged in a 
bank, was held, on a case reserved, to be well described in some 
counts as a trarmut, and in others as an ortb r for the payment of 
money. JReg. v. Harris auti a»ofher^ 2 Moo, C. (\ Ji. 267. A post¬ 
dated cheque- is an order for the payment of money. Jt. v. Taylor, 
I aik K. 213. 

The prisoner was indicted for forging a certain order for the pay¬ 
ment ox money; that is to say, 

“ Mr. Thomas, 

Sir—You will please pay to the bearer, for Rd. Power, three 
pounds, for three weeks, due to luin, a country member, and you will 
much oblige, yours, &c. 

“ J. Beswiek. 

To Mr. Thomas, Gray’s Inn Lane.” 

The indictment then averred an intent to defraud S. Thomas, w’ho 
had in his hands a large sum of money belonging to a friendly society. 
Beswicb, whose name was forged, was secretary to the society, and he 
proved that there was no person named Ild. Power, a member. ^^) 
evidence was given of the rules of the socict}'. Tho recorder, in the 
absence of such evidence, thought tlmt tliere was nothing to pnis i- 
that Beswiek had any disposing power over the money in the hands 
of Thomas; and upon a case ivserveO, the judges (except Gaselco 
and Parke, JJ.) held, that this was not an order on the face of it, and 
that the conviction W'as wrong. ]hih‘r .s rn^e, 1 Moo. C. (/. 231. Upon 
the same principle it was held, that a forget! order, for tlie pur|H>8e t>f 
obtaining a reward for tho apprehension of a vagrant, not Ijcing under 
seal as required by tho statute 17 Goo. 2, c. 5, s. <> (repealed), and not 
being directed to the high constable, was not an order for the payment, 
although orders in that form had generally been acted upon. . Bay- 
lev, J., before whom the prisoner was tried, said, to briu^ the case 
within the statute, the order must bo such as, on tho face of it, imports 
to be mad© by a person who has a disposing [wwer over tlic funds. In 
this case the party,' looking at .the act, must have known that tlve 
order was not made by one who had a disp()sing ^wer over the fnnd.s 
in his lumds. The magistrate, as an individual, had no right to make 
such an order; and the, treasurer had ho right to consider it as an 
order which he was bound to obey. Tho magistrate, in his character 
of a justice of the peace, had no right to make such an order; if he 
had any, it was derived from tho statute; but ho had no power to 
make such an order as this; and such a one had betm made, the 
treasur«r ought not to have obeyed it. ItmhworWs case, 2 Mms. by 
Grm, iSif. On a reference to the judges, they held that this dbeotiou 
was rig^ Jltm. f By. 217; see FrotuTs cose, Buss, ^ By. 389. 

the forged instrument dees not pu^ort on the face of it to 
be an order, and tio par^ in whose name it is drawn, has not the 



right to command payment, it i#iiot an order for the payment of 
money Tiirithin the 1 Wm. fi6, s. 3. M. v. Moberts. 2 Rtm. hj 
arm, 522; Varr, ^ M, 652 ; 2 Mm. C. C, ^ 8 . 

If the instrument purport to he an order which the party has aright 
to moke, although in truth he had no such right, and although no such 
|K)rson be in eaustenco as the order purports to be made by, it i« still 
an order within the statute. 2 Bast, P. C, 940. The prisoner, Charles 
Lockett, was oonviotod of uttering a foiled order for the payment of 
money, as follows: “ Messrs. Neale and Co., Pay to Wm. Mop wood, or 
bearer, 16/. 10*. 6 c/. 11. Yennist.’' The prisoner had wven this oraei- 
iu payment for goods. No such person as Vennist k§pt cash with 
Neale*and Co..; nor did it appear that there was any such person in 
existence. The judges, on considering the case, held it to be a 
forgery. They thought it immaterial whcUier such a man as Vennist 
existed or not; or if he did, whether ho kept cash with Neale and V-o, 
it was sullicient that the order assumed tnose facts, and imported a 
right on the part of the drawer to direct such a transfer of his pro¬ 
perty. It. V. Locketf, 2 Bast, 1\ C. 940 ; 1 Lrach, 94. In Dawson's 
<tm , 2 Di-n, V. C. It. "I it; IS, (',. 20 L. J. 102, the document was 
in the following form; “ Mr. Lowe, London. Bought of C. Dawson, 
English and h'oreign. fruit merchant, two bushels of apples, 9«. Nov. 9. 
Sir, J hope you will excuse me sending^ for such a trilio; but X have 
received a lawyer’s letter this morning, and unless 1 can make up a 
eertaiu amount by one o’clock, there will be an action commenoed 
against me, and J am obliged to hunt after every shilling. Yours 
&c., F. Dawson,” It was proved at the trial, that Mr. Lowe was 
indebted to F, l>awsou, who carried on business in the name of C. 
Dawson, iu the stun of nine shillings for tw'o bushels of apples ; that 
the document was forged and uttered to Mr. Lowe as a getnuino in¬ 
strument coming from F. l)a^vson, with the intention of fraudidently 
obtaining from Mr. Lowe the above sum. The document was held to 
be a waiTant. In that ease, Jervis, C. J., stated the tost to be, 
whether “if this had been a genuine document, and payment had 
been made on its |)rodaction, proof of those facts would have been a 
good defence to ah action.” 

A letter of credit, on which the con-t' 8 p 6 ndcnts of the writer of it, 
having funds of his iu tlicir {wssession, apply them to the use of the 
party in whose favour it is given, was held by the judges to bo a wai’- 
rant for the payment of money within the 11 Geo. 4 & 1 AVm. 4, 
e. 66 , s. 3. liaah'i's rase, 8 fj, ir I*. 026 ; 2 3Ioo, C. C, 66 . A forged 
paper was in the following form : “ To M. and Co. Pay to my order, 
two months after date, to Mr. 1. S. tlic sum of 80/. and deduct the 
same out of my account.” It was not signed; but across it was writ¬ 
ten, “ Accepted, Ltiko Ladeand at the hack the name and address 
of I. S. M. and Co, wore bankers, and Luke Lade^ kept cash with 
them. It was held, on a case reserved, that? this paper was a warrant 
for the payment of money; as, if gonuine, it would have been a warrant 
from Luko Lado to the bankers to pay the money to I. S. It. v. Swith , 
1 a K. 700; S. a 1 Drn.<'. V. It. 79. 

An instrument containing an order to pay the prisoner or order a 
sum of money, being a month’s advance on an intended voyage, as per 
agreement wito the master, in the margin of which the prisoner had 
written an undertakiiig to sail in a certain number ' of nours, is an 
order for the payment of money within the 1 Wm. 4, o. 66, &. 3. 
BanifieWs case, 1 Moo. C. C. 416. 

The prisoner was charged with forging certain warrant and 
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order for iLo payment of money.”#Tbo instrument in question was a 
forged cheque upon a banker. Is was objected that this charged an 
offence wiui regard to two instruments; but Bosanquet, J., was of 
opinion, that the indictment was sufficient. He thought the instru¬ 
ment woa both a warrant and an order; tt warrant authorising the 
banker to pay, and an order upon him to do so. Vrincthtr's cast^B 
o C. i.y i'. •‘flfi ; and Taylor's case, 1 C. 5* K. *213. So a jM)st office 
money-order isivithin the section, (tilchn'st's case, Carr, y JIT. 22i. 
So also a sailor’s shipping note. Anderson's case, 2 M, tV lioh. 46!>, 
ante, ji. 456. 

An indictment describing the forged order as being for the payment 
of 85/. is goo3, although it appears that by the course of business, the 
bank where it is payable woidd pay that sum with interest. Jl, v, 
Atkinson, Carr. M. 325. 

Hior will the order be less the subject of forgery on account of its 
not being available, by reason of some collateral objection not ap- 
jicaring on the face of it. 2 Mass, by Urea. 352, The prisoner wiw 
convicted of forging an order for the payment of money, and it 
appeared that the party whoso name was forged was a di.schargod sea¬ 
man, who was at the time the order was dated within seven miles of 


proper, the order itself, on tlie face of it, purporting to bo made at 
another place bevond the limited distance. McIntosh's case, 2 East, 
P. C. t>42 ; 2 Leach, 883 : 2 Jtuss. hi/ Urea, 352. 

In Snellinys case, 1 Dears. C. C. A’. 211»; iS'. C. 23 L. /. M. C. 8, 


the forged document was in the following form: “ Holton, Mar. 31, 
1^53,—Sirs, }dcase to pay the bearer, Mrs. .1,, the sum of 854/. 10.s. 
for mi', .T. li.” It was hold, that although not addressed to any one, 
it might be shown, by parol evidence, for whom the document was 
intended, and this ap^aring to bo the banker with whom J. U. kej>t 
an account, the document was an order for the payment of money. 

bo it is no defence to an indictment for forging and uttering an 
order of a hoard of guardians for the payment of money, to show that 
the person who signed the order as presiding chairman, was not in fact 
chairman on the day he signed, the forgery charged being of another 
name in the order, li. v. Pike, 2 Moo, C, C. 70. 


But an indictment for forging an order for relief to a discharged 
prisoner, under the 5 Geo. 4, c. 85, which was in many respects un¬ 
grammatical and at variance with the act, was held bad. DoneUy's 
case, 1 Mao. C. C. 438. 


The 1 Wm. 4, c. 66, s. 3, does not comprise the forging of a request 
for the payment of money, and such a request cannot be described as 
an undertaking warrant, or order for the payment of money. E. v. 
Thwn, 2 Mw. C. C. 210. 


A .scrip oertificah^ of a railway company is not on undertaking for 
the payment of money. West's case, 1 Ihot, C. V, JR, 258. 

An undertaking lagr a supposed pajrty to the instrument for the 
payment of money by a thinf person ia within the section. Therefore, 
where the supposed maker of a forged instrument undertook, in oon- 
sideraUan of goods to be sold to It. P., to guarantee to the yendor 
the due lAymeut of such g^s; this was held to be the forgeiy of 
an undertaking for the parent of money. IStone's case, 1 jDc/i, 
f-, 0. JR, .jiSI, 
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FORGING "SVARRANTS, OEDKRS, OR REftUKSTS, I’OB THE DELIVERY 
^ OF GOODS, &C. 

By tJie 11 Geo. 4 and 1 Wm. 4, c. 66, s, 10, “if any person shall 
forgo, or alter, or shall offer, utter, dispose of, or put off, Knowing the 
same to be forged, or alter, any warrant, order, or request, for the 
delivery or transfer of goods, or for the delivery of any note, bill, or 
other security for payment of money, with intent to defraud any per¬ 
son whatsoever, every such person shall be guilty of felony, frc., the 
punishment being transportation for life, or not less than seven years, 
or imprisonment for four, and not lcs8*lhan two years.” 

Jt seoms, says Mr. Kast, to be now settled, that if the warrant or 
order do not purport on the face of it, or be shown by proper averments, 
(but this may now be matU-r of evidence, see ante, p. 494,) to be 
made by one having authority to command the payment of the money, 
or direct the delivery of the goods, and to bo compulsory on the pi i*son 
having possession of the subject-matter of it; but only purport to he 
a request to advance the money, or supjdy the goods on the credit of 
the warty applying, which the other may ftotnjdy with or not, os he 
tl)inks pro[)cr, it is not a w'arrant or order within the statute. 2 Enst, 
1*. C. 930. Thus, a note in the name of an overseer of the poor to a 
Hhop-keeper, desiring him to let the prisoner have certain goods, 
which he would see him paid for, -was held not to be a W'arrant or 
order for the delivery of the goods within the statute (7 Geo. 2, c. 22). 
The judges, on a ease reserved, said, that the w’ords “ warrant or 
order,” as they stood in the act, were synonymous, and imported that 
the person giving such warrant or order had, or at least claimed, an 
interest in the money or goods which were the subject-matter of it, 
and had, at least, assumed to have a disposing power over them, and 
took upon himself to transfer the properly, or, at least, the custody of 
them to the person in whose favour such vrarrant or order w'as made. 
One of the judges doubted, and another of their lordships dissented. 
Mik'MPs CUSH, 2 East, 1*. 930; sec also Etfan^srase, 1 Cox, 

29. The prisoner was indicted for forging the following “ order for 
delivery of goods.” “ Sir, please to li^ the bearer, Capt. Geo. Wil¬ 
liams, have 12 ban'els of tar.—W. llobinson.” It appeared that the 
prisoner was not the owner of, and had not any special interest in the 
goods in question, nor had he any authority to send such an order, if 
It had been genuine. Being convicted, tbe judges, on a case reserved, 
held that it was not an order w'itliin the act, on the authority of 
Mitchell's ease, tliougli most of them 8ai<L they should have doubted 
the propriety of that determination had it Been res i»te<jra, hut having 
been so long acquiesced in, they thought it should not now be departea 
from. Williams's ease, 2 East, P. ( 937; 1 Leach, 114 ; Elior^ ease, 
2 East, P. O. 938. The x)risoner was indicted for forging an order lor 
the delivery of goods. The indietment stated, that J. L. Desomcaux, 
silk dyer, delivered to F. Furser, silk dyer, 78Ibs. of raw silk, &c., 
and that the prisoner well knowing the i)remi8es, forged a certain 
warrant or oraer for the delivery of the ^oods, with the name of 
L. Desemockex thereto suhscribed, purporting to have been signed 
by one Louis Lcsormeaux, by the name of L. Desemockex, he, the 
said L. Desormeaux, then and there being the servant of the 
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said J, L. D. in his bnsinoss of a silk dyer, and purporting to be 
a warrant or order from the said L. Desormeaux, as such servant of 
the said J. L. D. for the delivery of, &c. the tenor of which. &c, is as 
follows• 

“ Pleiwe to send by the bearer 81b, of that wharpo bun market. 

“ L. Desemokes.*' 

It appeared in evidence that tlie prisoner, who bad lived for n 
fortnight with the prosecutor as serTOnt, ‘went to Purser, to whom 
certain silk had been delivered, with the forged order, which he re¬ 
presented‘as coining from Mr. L. Desormeaux, the son of the prose¬ 
cutor, who managed part of his father’s business. The prisoner being 
convicted, the judj^'s on a reference to them, on the authority of 
Miti-heirn and iViUiinm'n nist^aufc, p. oOi), held the conviction wrong. 
They said tliat the order must be directed to the holder of, or person 
interested in, or haNing possession of the' goods, but that the order in 
question was not directed to anj' person, merely expressing a desire 
that 81bs. of silk should be delivered to the bearer, without any direc¬ 
tion from whom it was to bo received. On that grmmd, therefore, 
the judges w’ew of opinion that tlus was not a warrant or order within 
the statute. They also said, that with regard to tho form of the in¬ 
dictment, it ought to have appeared therein iliat the person whoso 
name was subscribed to tho order had authority to make it, which 
was not to be collected from the words of the present indictment. 
('/inrh*s cone, 2 JUfisf, P. C, 938 ; 1 Leiirh, 540. It has been observed 
.IS a consequence of this decision, that if tiio indictment states the 
person, in whose name the order is forged, to have been a servant to 
.1, S., and that the order was for tho delivery of goods of J. S,, it 
ought to show that the serv'anl, as such, had a disposing power over 
the goods. 3fS. lUnjlvif, J., 2 hi/ 6'/v 520 («). With reject to 

C'AVicA's co.ve, .Tervis, C. .1., in r-aM ., 1 Ih-nrn, C. C\ JR. 219, 

p. 508, observed, “ If that case bo closely looked into, it will be 
found that the instrument must either bo an order or be capable of 
being explained by c-videnco to be an order. Tho objection was, that, 
it did not suliiciently appear by tlic indictment to be an order. TTu? 
question was one of pleading, and not of evidence. ” 

A conviction for uttering a forged order for the delivery of goods 
is bad if it appears that th®^ person whose name is forged has no 
autlioriU’ to order, and tho writing merely purports t(t bu a ri-quest. 
R. V. Newton, 2 Moo. (\ 59. 

The prisoner was indicted for disposing of and putting off a certain 
forged request, as follows;— 

“ Per IlcaTcr, 

2 Counterpain, 

* “T. ilavies, 

“ 88 , Aldgate. E. TweU.” 

It was proved by Davies, whose name Was forged, that they generally 
wrote tWr orders, “Send per bearer,” or “Per bearer,’’ and that 
fitioh orders were common in their business. On its being objected 
that this not purport to be a request within the 1 Wm. 4, c. 66 , 
and that’it was not addre^d to any one, tho judges were unani¬ 
mously of opinion, that the words “ per bearer” did not nooossarilv 
import send per bearer,” but might mean, “ 1 have sent per hearer,” 
and that there ougl^ to hare been on innuendo to explain them. 
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They seemed to think an address not neoessory. Cullen's case, 

1 Moo, a C. 300. 

Thu latter point again arose in a case which occurred soon after¬ 
wards. The prisoner was indicted for uttering a forged request for 
tlio delivery of goods, in the words and figures following:— 

a 

“ Gentlemen, 

“Bo so good as to let bearer have Ql yards of blue to pattern, &c., 
find you will oblige f 

“ W. Heading, Mortimer St,” 

The request was not addressed to any one. The prisoner being 
oonvietotl, the recorder respited the judgment, to take the opinion of 
i,lio judges, on the question, 'whether, as tlie request was not addressed 
to any individual jjcrson by name or description, it was a request for 
the delivery of goods withm the words and true intent of the statute. 
All the judges who were pi^sent at the meeting held the conviction 
right. Carnt'i/'fi case, 1 Mon. C. C. 3ul. The same point was decided 
in U. V. Puihrook, P, 37, where the judges held-that an 

instrument merely specifying the goods, ma)^ bo shown to he a request 
by the custom of the trade; sec also 11. v, Royers, 9 C\ 4' P- 41 ; 
li, V. Walters, (’are. M, 688; and Snelltny's case, ante, p. 608. 

An instrument may bo a request, although it be also an under¬ 
taking to pay for the goods, li. v. White, 9 C. 4" K, 282, 

in the following ,caso a forged request was held to be within the 
act, although the party whose name was forged had not any authority 
over, or interest in the goods, neitlier did the request profess to 
charge such party, ihc goods being supplied on the credit of the pri¬ 
soner : 'I'he latter represented to tne prosecutor that M. C. was dead, 
and had left him HOI, or (JOi., and it was in the hands of A. 1)., and 
that he wanted mourning. The prosecutor refused to let the prisoner 
have the goods, but said he should have them if he would get an 
onler for them from A. I). In about half an hour the prisoner 
returned with a forged paper, purporting to be signed by A. D,, con¬ 
taining (inter alia) as follows: “ Please to let W. T. have such things 
ns he wants for the purpose. Sir, I have got the mount of 211. for 
M. C. in ray keejnng these many years.” The prisoner being con¬ 
victed, it was held hv the judges, that the conviction was right. 
Thomas's ease, 7 (/. 4' P. 851; 2 Moo.JU, C. 10. 

»>o a forged paper j)urpoWjng to bo addressed to a tradesman by 
one of his enstomors in the following form: “Picas to let bearer,* 
William Gof, have spillshoul and grafting tool for me,” was hold by 
Giirncy, B., to be a forged request for the delivery of goods within 
the statute. James's ease, 8 C. 4' P. 292. See also li, v. White, 
9 C. A P. 282. A tasting order to taste wine in the London 
docks has been lu'ld to be an order for the delivery of goods within 
this section. Illidye's case, 1 Don. C, C. R. 104; S, C, 18 L, J, 
M. a 179i 

In a forged order for the delivery of goods, it does not appear to be 
neoessarv that the particular goods should be spooitied in the order, 
provide*^ it ho in terms intelligible to the parties themselves to whom 
the order is addressed. 2 Rast, P. C. 941. The prisoner was indioted 
for forging an order for the delivery of goods, as follows:—“ Sir, 
Please to deliver my work to the bearer. Lydia BeU.” Mrs. Boll, a 
silversmith, proved that she had sent several articles of plate to 
' Goldsmiths’-nall to be marked. The form of the order was such as 
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is nsuaily sent on sxich occasions, except that in strictness, and by 
tl»e rule of the plate-office, the several sorts of work, ^itlt the weight 
of the silver, ought to have been motioned in it. The prisoner 
being oqnvietcd, the jtidges were of opinion that the conviction was 
^ht. Jones's ease, 2 Fust, P, C. 941 j 1 Leach, 63; and see i?. v, 
Thomas, svpru. 


FOBGIKG IlECKIPTS. 

By the 1 Wra. 4, c. 06, s. 10, “ if any person shall forge or alter, or 
shall offer, utter, dispose of, or put off, knowing the same to he forged 
or altered, anv acquittance of receipt, either for money or goods, or 
any nocountahle receipt, either for money or goods, with inlcnt to 
detraiid any person whatsoever, every ofiender shall be guilty (*f 
felony, and being convicted thereol', shall Iw liable, at the discretion 
of thb court, to be transported beyond the seas for life, or for any 
term not less than seven years, or to be imprisoned for any term not 
exceeding four years, nor less than two years.” 

The Irish statute against I'orgtry of reeeijdH is the .39 (leo. 3, c, 63, 
the punishment being altered by the 2 & 3 Win. 4, c. 123, ante, 
p. 499. 

With regard to what, on the face of it, will constitute a receipt, 
the following ease was decided upon the repealed statute. The pri¬ 
soner was convicted of uttejring a forged receipt for numei/, as 
follows, — • 

*• IRlli March, 1773. 

“ Riccivcd the contents above, by mo 

Stephen Withers,” 

Tho prisoner was employed by a lotftry shopkeeper to carrj'out 
prize money, and had tin* following account delivered to him to 
carry out;— 

“Mr. it hers. 

“ One-16th of a iI20, price . . . ,£160 

Iteduct, &c. . . . . • . ..010 

£1 I 0 ” 

• 

To this account the prisoner forged the receipt in question. It was 
objected for the prisoner, that tho receipt lieiugfor “ contents above,” 
it and the bill were, one entire thing, and the whole ought to have 
been sot out; and that it did not appear by the indictment what the 
receipt was for. But tlie judges were of opinion that tho>indictment 
was good, for it was “ Received the cautents above,” which showed 
it to be a receipt for something, though the particulars were not 
expressed, and it was laid to be a forged receipt for money, under the 
hand of tj. W., for 1/. 4s. Od .; and the bill itself was only evidence 
of the fact, and showed it^ to bo a receipt for money as charged. 
Testick's cam, 2 EaU, /£ C. 926. 

"What is to be (Kmsidered a “receipt for money,” was decided in 
the following ease: The prisoner was indicted under the 2 (leo. 2, 



lorgery^ 


513 



altering a cvrtain aecovmtahh recmpt for bank noksfor payment 
of money^ with intent to defraud the bank of England. It appeared 
that the prisoner was accountant to the Iiondon Assurance Company, 
who kept their cash with the bank of England, who furnished them 
with a Wk in which the clerk of the bank entered all sums paid in 
by the company, and signed his name to the entry. One of these 
entries was altered bj the prisoner, from 210/. to 3,210/., which was 
the forgery in question. It was objected for the prisoner, that the 
statutes 2 & 31 Geo. 2, mentioned only money and yooth, and not 
bank nates ; and the statute 7 Geo. 2, related only to persons, and not 
to corporations. The prisoner was acquitted upon the lirst count, 
and on a reforonee to the judge.**, with regard to the second objection, 
they were of opinion that the statute did not apply to corporations. 
Jlarrison*s case, 2 J’Jast, I*. V. 926; 1 Leach, IW). It appears from 
the report of this case in Leach, that the judges expressed a clear 
opinion that the entry in the bank-book was an accountahtc receipt 
within the meaning of the act, but no opinion to that effect was 
publicly given. See 2 Last, P. C. 92H. 

In Wr8f*8 case, I Den. C\ C. J»*. 2oH, the majority of the judges 
held,* that an instrument professing to be a scrip certificate of a rail- 
w'ay company,,was not a receipt, nor an undertaking for the payment 
of money within the statute: “ That it was not a receipt in ordinary 
iiorlance, nor made with the intent of being such, though it might 
be used os evidence of a payment of the deposit; but that any paper 
capable of being so used was not a receipt; as, for instance, a letter 
written by a landlord to a third person, saying that his tenant had 
duly paid his rent; that it was only an undertaking to deliver shares 
hearing interest, not that the interest should be paid; as an under¬ 
taking to deliver a bond lor the payment of money with interest, 
would be no undertaking for the payment of money,” See also 
Clarke v. Keu'sam, 1 Lxeh, It. 131 : >V. C. 10 L. J. Lx. 296, 

It was the practice of the treasurer of a county, when an ordp had 
been mode on liim jfor the payment of expenses of a prosecution, to 
l»ay the whole amount to UiTo attorney for the prosecution, or his 
clerk, and to require the signature of every person named in the* 
order to be Avritten on the back of it, and opiiosite to each name the 
sum ordered to be paid to each person respectively, Eric, J., Jicld, 
that such a signature Avas not a receipt Avithin this section, but 
merely an authority to the treasurer to pay the amount. Cooper's 
casi‘, 2 C. K. 586. , 

In an indictment for forging a receipt tti an alignment for pay¬ 
ment of a certain sum in a navy hill, it is not sufficient to slate such 
navy bill and such assignment, and then to charge that the prisoner 
forg^ a receipt for money mentioned in the said uairy bill as foUows; 
riz. “Wm. Thornton, Wm. Hunter;” because the mere signing 
such names, unless connected with the previous matter, does not 
necessarily purport on the face of it to be a receipt ; but* it should be 
averred that such navy bill, &e., together with such signature, did 
purjKirt to be, and was a receipt, &o. The judges, to whom tlie case 
Avas referred, said that the name itself, os stated in the indictment, 
was no receipt, though, coupled with the navy bill, it might form 
one. But then it ought to be so stated, as Avas done in the case 
referred to in the Crown Circuit Companion, Avbioh was an indictment 
for uttering a forged warrant for the payment of a South Sea annuity, 

z 3 
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wherein it was stated tliat one P. H. was a clerk of S. S. Com¬ 
pany, intrusted to sign warrants for the payment of mmiey, and that 
one H. P., haTing in his custody a certlin warrant, &c., signed by 
tho said B. H., and directed to 11. 11., the cashier of ‘Ac company, 
for the payment of 8/. to one W. !>., on the hack of whi(^ said war¬ 
rant the said W. D. had signed his name; whirh aaid paper, parth/ 
prinletJf (.yc., totjvther v'Idi the said indorsement^ in form a/oresuki, 
did 2 ntrpoii to be, and uuis, n rieeipf, avquittanee, and discharge under 
the hand of the .said 1f\ I), for the said sum if Hf, j he the said 
H. P. did ielonionsly, &c., alter, &c. llunier’s easr, 2 Fa,sf, J*. (f. 
028; 2 Leach, 024. Ujk)!! llic authority of tJic foregoing case, the 
following was decided: The^ prisoner was indicted for forging “ a 
certain receipt for money,” as follows, that is to say, “ Settled, 
S. M.,” with intent, &o. It appeared in evidence, that the prisoner, 
who was employed to receive and pay tlie mone 5'^6 of a subscription 
fund, had forged the receipt in qnestion at the bottom of a bill sent 
into tltc trustees of the fund. It was eonfonded for the pri^puer, 
that on the face of the indictment there did not purport to be “a 
receipt for money,” and that it shoTild liave been shown to bo such 
by propei>avonnchts ; and the court (Thompson, B., and Graham, B.], 
on the. authority of JIunteFs case, supra, were of opinion, and jbcld, 
that the indictment was defective. 2'hompson's case, 2 Leach, PIO. 
The indictment charged that a precept had been issued by one C. Ji., 
high constable, &c., directed to the overseers of tho poor of (h to 
collect 21/. 1 l.v. 4^/.; that a receipt for monep, viz., for the sum of 
21/, 11s. id. had been forged, by falsely affixing and cementing to 
tho said precept, at the foot thereof, a certain receipt, in the hand¬ 
writing of one Henry Hargreav es, of the tenor following; tliat is to 
say, “ 1820, Kecd., H, II.,” which had, before then, been made and 
written by the said Henry Hargreaves as a receipt for other money, 
and that the prisoner published, &c. it was objected that tluiv 
ought to have been un averment to c/plain what was meant by tho 
word “ Heed.,” and what by the initials H. H. The prisoner being 
convicted, the judges considered the case, and held the indictment 
bad, because there was nothing to show what tho initials II. 11. 
jneant, or what connection Hargreaves had with llindle, or witli tin 
receipt. Barton^s case, 1 Moody, C. ('. 141. 

Thomjisotfs rase, supra, has been expressly ovemiled by Mariiifs 
ease, 7 C. Jy* P. o49, in which it was held by the judges, that the words 
“ settled, 4/., Samuel Hughes,” at the foot of a bill of parcels, import 
a receipt and ac(j[uittance, and that an indictment for uttering the ac- 
(luittance, which set out the bill of parcels with the word “ settled,” 
Sind tho supposed signature>t the foot of it, without any averment 
that the wwd “ settled ” imjMrtcd a receipt or acquittance, was suf¬ 
ficient. A servant employed to pay bills received from her mistress a 
bill of a tradesman, called tiadler, together with money to pay that 
and other bills, Hbe brought the bill again to her mistress, with the 
words, “ Paid, sadlcr,” upon it; Sadler being written wdth a small s, 
and there being no initial of the Christian name of the tradesman. It 
was hold by liord Denman, C. J., that the words “ Paid, sadlcr,” under 
the ciroumstan«e% imported a receipt or acquittance for the money, 
and were not merely a memorandum by the servant of her having 
paid the bill, ^ JSometnatfs »ase, 8 C. ^ F. 180. So where the prisoner 
was charged with fcjrging and uttering a receipt, and the proof was 
that be Imd altered a figure in the following voucher, “ 11?. 6s. 10</., 
for the high constable, T, H. j ” and it was objected, on the authority 
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of J^arlon^s case, supra, that the indictment waa bad for not con¬ 
taining an aTcnnent what T. H. meant; Alderaon, B., held it aul- 
iicient, and that the word ** acquittance or receipt” was not neces¬ 
sary to constitute the instrument suehj if it contained other words 
which sufficiently demonstrated that it was a receipt. Boardmanh 
VitHC, 2 Ltnc. C. (f. Ifsl; 2 Moo. 147. So it waa held by Gurney, 
B., that the words “roed. the above rate J. P.,” sufficiently im- 
I)orted a receipt, witiiout an innuendo to explain them. Vaughan^s 
rase, 8 t'. tV J\ 276. 

A scrip receipt, with the blank for the name of the subscriber not 
filled up, and thereibre not purporting to be a receipt of the sum 
therein mentioned from any person, is not a “receipt for money.” 
G rose, J., iu delivering the opinion of the judges in this case, observed, 
that the instrument, the tenor of which waa necessarily set forth in the 
indictment, was not a receipt for money in contemplation of law, 
within the stat. 2 Geo. 2, c. 2u. lhat it was the duty of the cashier, 
appointed by the bank, to receive such suhperiptions; to fill up the re¬ 
ceipt with the names of the subscribers; and until the blank was filled 
up, the iustrumi-nt did not become au acknowledgment of payment, 
or, in other words, a receipt for money; while, in such a state, it was 
no more a receipt than if the sum professed to be received were 
omitted. That in Horrisou's ease {ante, p. ol3), the book in whioli 
the entry was made, imported to be a book containing receipts for 
money received by the bonk from their customers, and showed that 
the money was received from the person to whom the book belonged. 
Ly07i's ease, 2 East, P. C. 933 ; 2 Leach, 597. 

In the following case, a jioint arose with regard to the party in¬ 
tended to be defrauded by certain forged receipts, Grose, J,, in 
delivering the opinion of the judges, stated the facta of the case. 
He said the prisoner was tried on an indictment charging him, in 
the first count, with having uttered twenty-two forged acquittances 
and receipls'for montT, purporting to be signed by different persons, 
as for money reeciveef by John CoUinridge. There were two other 
counts, one for forging, and another for uttering one of the receipts. 
Previously to the trial, it waa submitted to tne court by the pri¬ 
soner’s counsel, that the prosecutor ought to bo directed on which 
particular receipt he intended to proceed; but the indictment charg¬ 
ing him with having uttered all the receipts at one and the same 
time, the objection was overruled, and the judges were of opinion 
that this application was properly refused; for it was proved that 
the prisoner had uttered all the receipts, at the same time, to the 
solicitor of the naiy board, as vouchers for the account of CoUin- 
ridgt!, a public accountant, deceased, which the prisoner had under¬ 
taken to get passed at the navy board. The second objection was, 
that as these receipts purported to be receipts given to CoUinridge, 
by the workmen whom he employed, for work ,done and materials 
found for him, the navy board had no concern with them, and the 
offence was not witlmi the 2 Geo. 2, c. 25, s. 1, or 31 Geo, 2, 
c. 22; for that the workmen wore solely employed by CoUinridge, 
and not by the navy board; and that, as he only was answerable, it 
was indificront to the board whether the pms had been paid or not. 
In answer to this objection, the learned judge observed, that as the 
work was done for the commissioners of the navy board, the persons 
employed Jbr that purpose by him, were employ^ not solely on his 
own account, but also on account of the king; and these receipts, 
if genuine, would have been legal vonobei^, for bis aooonnt, and 
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woitld liaTC entitled him to a dischaj-gc from the jiavy board. The 
judges, therefore, were of opinion, that the instruments were forged 
receipts for money within the statute, and that tliey had been 
littered with intent to defraud the king. Thommh e««e, 2 Leach, 
877 ; 2 Fast, P. C. 934. 

To constitute a receipt for money, within the statute, the instru¬ 
ment must piurport to an acknowledgment by some one, of money 
having been received. The prisoner was indicted for forging a 
receipt and acquittance (setting it out). The instrument was as 
fiillow’S 

“ 'William Chinnery, Esq. paid to X tonmm the som of B pounds, 
feb. 13, 1812.” 

It was not subscribed, but was uttered bv the prisoner as a 
genuine receipt^ and taken as such by Mr. Chinnery’s housekeeper. 
The prisoner being convicted, the judges held the conviction wrong, 
being of opinion that this could not be eousiderod as a receipt. It 
was an assertion that Chinnery had paid the money, but did not 
import an acknowledgment thereof. Harvey's case, Jtuss. Ity. 227. 

"NVhere on an indictment for uttering a Ibrged receipt for tlie sum 
of 10/., it appeared tlmt the prisoner pretendinl that lie was autho¬ 
rised by James Ruse to settle the debt and costs in an action brought 
by lluse against Pritchard, and thereby obtained from Pritchard the 
sum of l(t/., for which ho produced the foUoiving receipt, which was 
stamped irith a 2s, Gd. stamp : 

** Received of Mr. Wm. Pritchard by the hands of Mr, Wm. GritKtbs 
the sum of 10/., ht-ing in full for debt and costs due to tbe said Jas. 
Ruse, having no further claim against the said Wm. I'ritchard. As 
w'itne.ss my hand, this 15th day of October, 1842. 

“Tl'emark of W Jafises Ruse.” 

And it was clearly proved that Ruse had not signed the receipt or 
authorised it to be signed, or emi>owered the prisoner to settle the 
debt and costs. It was objected that the receipt was not properly 
stamped; that the instrument was not a rccc'ipt, but an agreement; 
and that the statute only ai)plied to case.s whore a debt was actually 
due. But Wightman, J., overruled the objection, and the prisoner 
was convicted. (rriJUh's ease, 2 Ituss, hy (Srm, 997, Adilenda, 

But the document need not be signeil. Jn It, v. Jmla, 2 V-, K, 
635, an unsigned forged paper, “Jieceived from ilr. Bcudun, duo 
to Mr. Wanuan, 17«.—Settled,” was held to be a forged receipt 
within this section. 

As to what amounts to the uttering of a receipt, see A*, v Itadford, 
1 <S- K. 707 ; 1 Detmm, C, V. 69, ante, p. 190. 


ffOHGElirfS JlEr.ATI.VO TO THE ithulc funds. 

False entries in haohs of hank, and transfer in false names.l By 
the 11 Geo. 4 &,lWm. 4,^c. GG, s, 5, “if any person shall wil¬ 
fully make any entrj- in, or wilfully alter any word or figure in 
any of the books^of accoimt, kept by the governor and company of 
tlic bank of England, or by the governor or company of mcr- 
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chants of Groat Britain, trading to tho South Seas and other rarts 
of America, and for oneouraging the fisheries, commonly called the 
South Sea Company; in which hooks, the accounts of the owners 
of any stock, annuities, or other public funds, which now are or 
hereai’ter may be transl’erablo at the bank of England, or at the 
South Sea House, shall be entered and kept, or shall in any manner 
wilfully falsity the accounts of such owners in any of the said books, 
with intent, m any of tlie cases aforesaid, to defraud any person 
whatsoever; or if any person shall wilfully make any transfer of 
any share or interest of, or in any stock, annuity, or other public 
fund, which now is, or hereafter may be transferable at the bank 
of England, or at the South Sea House, in tho name of any person 
not being the true and lawful owner of such share or interest, with 
intent to defraud any person whatsoever; every such offender shall be 
guilty of felony; and being convicted thereof, shall suffer death as a 
felon.” As to present punishment rith unto, p, 49U, 

Proof of forgiog irtiofirs of sturl’^ and of poircr of attorney to 
transfer."I By the 11 Cieo. 4 & 1 \Vm. 4, c. (l(i, s. 6, “if any 
]>ers6n shall forgo or alter, or shall utter knowing the same to be 
forged or altered, any transfer of any shaiu or interest of or in any 
stock, annuity, or other public fund which now is, or hereafter may 
be transferable at the bank of England, or at the South Sea 
House, or of, or in the capital stock of any body corporate, com¬ 
pany, or society which now is, or hereafter may be established by 
charter or act of parliament, or shall forgo or alter, or shall utter 
knowing tho same to be forged or altered, any power of attorney or 
other authority to transfer any share pr interest of, or in any such 
stock, annuity, public fund, or capital stock as is heroin-before men¬ 
tioned, or to receive siny dividend jMiyable in respect of any such 
share or interest, or shall demand or endeavour to have any such 
share or interest tranferred, or to receive any dividend payable in 
respect thereof, by virtue of any such forged or altered power of 
attorney, or other authority knowing the same to l>e forged or 
altered, with intent in .my of the several eases aforesaid, to defraud' 
any person whatsoever; or if any person shall falsely and deceit¬ 
fully personate any owner of any such share, interest, or dividend 
as aforesaid, and thereby transfer any share or interest belonging to 
such owner, or tlicrebj* receive any money due to such owniT as if 
such person were the true and lawful owner; every such offender 
shall bo guilty of felony, and being comicted thereof, shall suffer 
death as a felon.” As to tlie present punishm^t see anU y p. 499, 

In the following ease which was au indictment founded on the 
former stat. 33 Goo. 3, c, 30, several points wore ruled with regard to 
indictments for forging a transfer of stock. Three objections were 
taken on belialf of the prisoner; 1st, that there did not appear in 
(jvidenco to he any acceptance of the transfer by the party who wus 
al^ged to be possessed If the stock, till which time it Avas said the 
trajisfer was incomplete; 2ndly, that till the stock was accepted, no 
transfer at all could be made; 3rdly, that the instrument was not 
witnessed, wliibh, according to tho printed forms used by the bauk, 
sbould have been done. The prisoner having been convicted, the 
opinion of the judges on the case Avas delivered by Builer, J. He ob¬ 
served, that as to the tAvo first objections, tAvo answers had been giAren: 
Ist, that the stock vested by the mere act of transferring it into the 
name of the party, and that if he had diod before he accepted it, it 
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would have gone to his executors as part of his personal estate; 
2 ndlj, that the nature of the offence would not have been altered if 
the party had not had any stock standing in his name; for tho 
transfer forged by the prisoner was complete on the face of it, and 
imported that there was such a description of stock capable of being 
transferred. Neither the forgery nor the fraud would nave been less 
complete, if the partv had really had no stock. As to the third ob¬ 
jection, tho judges all thought that the entry and signatures, as stated 

S tho indictment, wore a complete transfer, without the attestation 
witnesses, which was no part of tlio instrument, but only required 
by the bank for their own protection. Oadte's cme, 2 fast., 1\ i 
874; 2 Xcrtc/i, 782. 

Proof nf jK'rshnatintj ino’vr, ontt vmhitxonriug tu tramfor stQt‘h‘.'\ 
By the li Geo. 4 & 1 Win, 1, c. (>0, s. 7, “ if any person shall falsely 
and deceitfully personate any owner of any share or interest of, or in 
any stock, annmtv, or other pubbe fund*which no# is, or hereafter 
may be transferaWe at the bank of Kngland, or at tl>o jSouth Sea 
House, or any owner of any share or interest of, or in the capital stock 
of any body corporate, company, or society which now is, or hereafter 
may be established by charter or act of parliament, or any owner of 
any dividend payable in respect of any such share or interest as afore¬ 
said, and shiul thereby endeavour to transfer any share or interest 
belonging to any sueli owner, or thereby endeavour to receive any 
money due to any such OAvner, as if such offender wore the tnie and 
lawful owner, everj^ such offender shall be^iilty of felony ; and being 
convicted thereof, .shall be liable, at tho discretion of the court, to be 
transported beyond the seas for life, or for any term not less than 
seven years, or to be imprisoned for any terra not exceeding four 
years, nor less than two years.” 

The following case was decided ui>on the former statute, 81 Geo. 8, 
c. 22: The prisoner was indicted for personating one Isaac llarl, 
the proprietor of certain stock, and thereby endeavouring to receive 
from the bank of Kngland, the tram cf, &e. It appeared that tho 

S risoner, representing himself to be Isaac Hart, received from the 
ividend-payer, at the bank, a dividend warrant for the* sum due, on 
receiving which, instead of carrying it to tho pay-office, he walked 
another way, and made no attempt to receive tlie money. It wa.*! 
objected for the prisoner, that there was no proof of his having endea¬ 
voured to receive the money, but being convicted, tlm judges hold 
the conviction right. They said, that the manner in which he applied 
•for and received the viarrant was a prsonating of the true proprietor, 
and that he thereby endeavoured to receive the money, within the 
intent and meaning of the act of parliament. Purr’s cusc, 1 Lmrh 
134; 2 fust, P, C. lOOo. 

Proof of forging attestation to power of attorney, w transfer of 
By the 11 Geo. 4 & 1 Wm. 4, c. 68, s. 8, “if any pelftn 
shall forge tlio name or handwriting of any person, as or purporting 
to be a witness attesting the execution of any power of attorney or 
other authority, to transfer any share or interest of,'or in any such 
stock, amraity, public fund, or capital ^ck, as is in the said act 
before mentioned, w to receive any dividend payable in respoot of 
any snob Ibare or interest, Kxr shall utter any such jiGwer of attorney 
or other such authority, with the name or handwriting of any 
person fmrged thereon, as an attesting witness, knowing the same 
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to be forged, every such offender shall be j^Uty of felony j and being 
convicted thereof, shall be liable, at the duoretion of the oonrt, to be 
transported beyond the seas for the term of seven years, or to be 
imprisoned for any term not exceeding two years, nor less than one 
year.” 

Proof of clerks in the hunk making out false iJividend Karrants."] 
IJy tho 11 Geo. 4 & 1 Wm, 4, c. 66, s. 9, “if any clerk, officer, or 
servant of, or other person employed or entrusted by the govern^ 
and oomi>any of the bank of lingland, or the governor and compaily 
of merchants, commonly called the South Sea Company, shall know¬ 
ingly make out or deliver any dividend warrant for a greater or 
less amount than the person or persons on wh^ behalf such dividend 
warrant shall be made out is, or are entitled to, with intent to defraud 
any person whatsoever, every such offender shall be guilty of feioiiv, 
and being convicted thereof, shall bo liable, at the discretion of tlie 
court, to be transported beyond the seas for the term of seven years, 
or to be imprisoned for any term not exceeding tw'o years, nor less 
than one year.” 

The Irish statute which relates to the bank of Ireland, and provides 
against offences similar to those mentioned in the above sections, is 
the .*17 Geo. Jl, c. >)1, the punishment being altered by the 2 & 3 
Wm. 4, c. 126, s. 1, ante, p. 499. 

Proof of fnrguig exchequer hills—past India bonds, The 

forging or counterfeiting of any exchequer bill is made a felony by 
the several acts passed usually every year, authorising the issue of 
suoli security. Xjatterly it has been enacted by these annual acts, 
the last of which is the 8 Viet. c. 23 (U. K.), that the clauses of the 
48 Geo. 3, c. 1 (G. B.), <?ntitled “ An act for regulating the issuing 
of, and paying olf of Exchequer Bills,” shall be applied and extended 
to the exchequer bills to be made in pursuance of such annual acts. 
By the Oth sect of the 48 Geo. 3, c, 1, “if any person or persons 
sllall forge or coimtorfeit, an exchequer bill or any indorsement or 
w riting thereupon or thertin, or tender in payment any such forgetl 
or counterfeited hill, or any exchequer bill, with such counterfeit 
indorsciaeut or writing thereon, or shall demand to have such coun¬ 
terfeit bill, or any exchequer bill with .such counterfeit indorsement 
or writing thereupon or therein, exchanged lor ready money or for 
another exchequer hill by any person or persons, body or bodies 
politic or cori>orate, who shall be obliged or required to exchange the 
same, or by any other person or persons whatsoever, knowing the bill 
so tenderett in payment, or demanded to be exchanged, or the indorse¬ 
ment or wTiting thereupon or therein to be forged or counterfeited, 
and with intent to defraud his Majesty, hi.s heirs, and successors, or 
the persons to be appointed to pay off the same, or any of them, or to 
pay any interest thereiTpon, or the person or i)ersons, body or bodies 
ptlitic or corporate, who shall contract to circulate or exchange the 
same, or any of them, or any other person or persons, body or bodies 
politic or corporate, then cve^ such person or persons so offending, 
being thereof lawfully convicted, shall be adjudged « felon [and 
shall suffer as in cases of felony without benefit of clergy]; ” but for 
the jirosent punishment, see unte^ p. 499. 

Pursuant to ss, 9 and 10 of the u & 6 Yict. o. 66 (U. Hi), (whioh 
statute is extended to the 9 Viet. c. 23 (U. K.), by the 2nd scot, of the 
latter act), persons manufacturing or using paper, plates, or dies 
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intended to imitate tliose intended for exchequer bills, are guilty of 
felony, and persons unlawfully haring in possession paper to be used 
as exchequer biUs, are guilty of a misdemeanor. 

The 11 Geo. 4 & 1 Wm. 4, c. 66 , s. 3, enacts {inter ah«), thot “ if 
person shall forge or alter, or shall offer, utter, dispose of, or put 
off [Rowing the same to be forged or altered, any exchequer bill or 
exchequer debenture, or any indorsement on, or assignment of any 
exchequer bill- or exchequer debenture, or any bond under the oom- 

S on seal of the united company of merchants of England, trading to 
lb East Indies, commonly called an blast India bond, with intent 
in any of the cases aforesaid, to defraud any person whatsoever, 
every such offender shall be guilty of felony ; and being convicted 
thereof, shall suffer dejgh as a felon.” For the present punishment, 
see mitt'i p. 499. ^ 


VOKGEJiV, AXn SIWILAn OFFES'CF.!? WITH liEOAKU TO HAKK OF 
EXGLANO AXD DAXivEltS’ XOTES. 

The various statutes passed for the pu^ose of preventing the 
forgery of bank notes are repealed, and thoir provisions re-enacted 
by the 11 Geo, 4 & 1 Wm. 4, c. GO, which contains the follow ing 
clauses relating to this head of forgery: 

Frotifof forging and uttering hank uotta.'] By sec. 3, of tho above 
statute, it is enacted {inter alia), that “ if any person shall forge or 
alter, or shall offer, utter, disfwse of, or put off knowing the same 
to be forged or altered, any note or bill of exchange of the governor 
and company of tho bank of England, commonly called a bank note, 
a bank bUl of exchange, or a bank post bill, or any indorsement on, 
or assignment of any bank note or bill of exchange, or bank post bill, 
with intent in any of the coses aforesaid, to defraud any person 
whatsoever, every such offender shall bo guilty of felony, and, being 
convicted thereof, shall suffer death as a felon.” 4 

Proof of huncinghj pnrehaaing or receiving, or having in jmsession 
forged bunk notes.] By sec. 12, “ if any person shall, without lawful 
excuse, the proof whereof shall lie upon the party accus(;d, purclu).He 
or receive from any other |)erson, or have in his custody or possession, 
any forged bank note, b^k bill of exchange, or bank post bill, or 
blank note bill, blank bill of exchange, or blank post bill knowing tho 
same respectively to be forged, every smeb otiender shall bo guilty of 
felony ; and, being convictm thereof, shall be transported beyond the 
seas for the term of fourteen years.” 

Proof of making or having, without authority, any mould j^r 
making jnijper with tite icords ** Punk of linglund'" visible in the 
substance, or for making paper with curved bar lines, lS(c., or selling 
such jMper.'l'^ And by sec. 13, “if anyprson shall, without the 
authority of the governor and company ol the bank of England, to 
be proved by tihe parts;^' accused, make or use, or shall, without lawful 
excuse, t<%be proved by thd party accused, knowingly have in bis 
custody cff possession, any frame, mould, or instrument lor tho making 
of paper liritb the wofds * Bonk of England* visible in the substance 
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of the paper, or for tlic malting of paper with curved or waving har 
lines, or with the laying wire lines thereof in a waving or cmcved 
shaije, or with any numfo, sum, or amount expressed in a word or 
words in lioman letters, visible in the substance of the paper; or if 
any person shall, without such authority, to be proved as aforesaid, 
manufacture, use, sell, expose to sale, utter, or dispose of, or shall, 
without lawful excuse, to oe proved as aforesaid, knowingly have in 
his custody or possession any paper whatsoever with tne words 
* Hank of England ’ visible in the substance of the jjaper, or any 
paper with curved or waving bar lines, or with the lapng wire lin^ 
thereof in a waving or cxirved shape, or with any number, sum, or 
amount expressed in a word or words in lioman letters, appearing 
idsible in the substance of the paper; or if aqj' person, 'mthout such 
autliority, to be proved as aforesaid, shall by any art or%onnivanee 
cause the words ‘ Bonk of England * to appear visible in the sub¬ 
stance of any pi^r, or cause the numerical sum or amount of any 
bank note, banx bill of exchange, or bank post bill, blank banK 
note, blank bank bill of excbangi', or blank bank post bill, in a word 
or words in Homan letters, to appear a isible in the substance of the 
paper whereon the same shall be written or prated; every such 
oflender shall be guilty of felony ; and, being convicted thereof, shall 
he transported beyond the seas for the term of fourteen years.” 

JVor/w; as to paper usefl for hilh of cj-cJinm/n, iJC'**] -A-lld by sec. 14, 
it is provided and enacted, that “nothing therein contained shall 
prevent any person from issuing any bill of exchange or promissory 
note having the amount thereof expressed in guineas, or in a 
numerical figure or tigures denoting the amount thereof in pounds 
sterling appearing visible in tho substance of the paper upou which 
the same shall be written or printed, nor shall prevent any person 
from making, using, or selling any paper having waving or curved 
lines, or any other devices in the nature of watermarks visible in the 
substance of tlte paper, not being bar lines or laying wire lines, pro¬ 
vided the same are not so contrived as to form the groundwork or 
texture of the paper, or to reserablfe tho waving or curved laying 
wire or bar iiiios, or the watermarks of tho paper used by tho 
governor and company of the bank of England.” 

Prmf of t mjrarunj on any plate^ vVe. any hank note, hlank bank 
notcf A-e,, or nsiny or liariny such pktfc, or vttrring or having 
paper upon >/7</V7i a blank bank note, tVr'. shall he printedf mthont 
anthoriiy,'] And by s. lo, “ if any i)eraou shall engrave or in any¬ 
wise make iijwn any plate whatever, or upon any wood, stone, or 
other inutcrim, any promissory note or bill of exchange, or blank 
promissory note or blank bill of exchange, or part of a promissory 
7 iote or bill of exchange |)urporting to be a bank note, bank bill of 
exchange, or l>ank post bill, or blank bank note, blank bank bill of 
cxeliange, or blank bank post bill, or part of a bank note, bank bill 
of exchange, or bank post bill, without tho authority of the governor 
and company of the bank of ICngland, to bo proved by tli© party 
accused ; or if any person shall use such plate, Wood, stone, or other 
material, or any other instrument or device, for tho making or 
l>rintiug of any bank note, bank bill of exchange, or bank post bill, or 
blank bank note, blank bank bill of exchange, or blank bank post 
biB, or part of a bonk note, bank bill of exchange, or bank post bill, 
without such authority, to be proved as aforesaid; or if any person 
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shcdl, without lawM excuse, the proof whereof shall lie on the party 
accused, knowingly haye in his custody or possession any such plate, 
wood, stone, or other material, or any such instrument or device; or 
if any person shall, without such authority, to be proved as aforesaid, 
knowingly offer, utter, dispose of, or put off any paper upon which 
any blank bank note, blank bank bill of exchange, or blank bank 
port bill, or part of a bank note, bank bUl of exchange or bank post 
bill, shall be made or printed; or if any person shall, without lawful 
excuse, to bo proved as aforesaid, knowingly have in his custody or 
possession any such paper; every such offender shall be guilty of 
lelony; and being convicted tlioreof, shall be transported beyond the 
seas for the term of fourteen years.” 

Sewing to the parchment, on which the indictment is written, im¬ 
pressions oii^forged notes taken from engraved plates, is not a legal 
mode of setting out the notes in the indictment, Harris's ease, 7 C, 
uS- P. 429. 


Proof of engraving on any jtMe, Hfc.any wordy nnmhcr, or ornament 
resemhling any part of a hank notSy tyc.] And by s. 16, “ if anj* 
person shall engrave, or in anywise make upon any jdate whatever, 
or upon any woott, stone, or other material, any word, number, 
figure, character, or ornament, the impression taken from which shall 
resemble, or apparently be intended to resemble, any part of a banlt 
note, baiik bHl of exchange, or bank post bill, without the authority 
of the governor and company of the bank of England, to be jtroved 
by the party accused; or if any person shall use any such plate, 
wood, stone, or other material, or any other instrument or device for 
the making upon any paper or other material the impression of any 
word, number, figure, character, or ornament, which shall resemble, 
or apparently be intended to resemble any part of a bank note, bank 
bill of exchange, or bank post bill, without such authority, to bo 
proved as aforesaid ; or if any person shall, without lawful excuse, 
the proof whereof shall lie on the party accused, knowingly have in 
his custody or possession any such plate, wood, stone, or other 
material, or any such instrumCht or device ; or if any person shall, 
without such authority, to be proved as aforesaid, knowinll^ oiler, 
utter, dispose of, or put off any paper or dther material upon whicli 
there shall be an impression of any such matter as aforesaid; or if 
any Iperson shall, without lawful excuse, to be proved as aforesaid, 
knowingly have in his custody or possession any paper or other 
material upon which there shall be an impression of any such matter 
as aforesaid; every such offender shall bo guilty of felony; and, being 
convicted thereof, shall be transported beyond the seas for the term 
of fourteen years.” 

Proof of making or haring inposscssmi any mould for manufactur¬ 
ing paper.y with the name of any hankers aj}pearing %n the substance,] 
And by s, 17, “if omy person shall make or use any frame, mould, 
or instrument for the manufacture of paper, ivith the name or firm of 
any person or porsoiis, body corporate, or company carrying on the 
business of bankers (other than and except the bank of England) 
appearing.visible in the substance of the paper, without the authority 
of such person or persons, body corporate or company, the proof of 
which authoritv shall lie on ftie party accused; or if any person shall, 
without lawful excuse, the proof whereof shall lie on the party 
accused, knowingly have in his custody or possession any such frame, 
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mouldi or instrument; or if any person shall, without such authority, 
to ‘be proved as aforesaid, manufacture, use, sell, expose to sale, 
utter, or dispose of, or shall, without lawful excuse, to be proved as 
aforesaid, knowingly have in his custody or possession, any paper in 
the substance of which the name or firm of any such person or per¬ 
sons, body corporate, or company carrying on the business of bankers 
shall appear visible; or if any person shall, without such authority, 
to be proved as aforosaid, cause the hamc or firm of any such person 
or persons, body corporate, or company carrying on the business of 
bankers, to appear ifisible in the substance of Sie paper upon which 
the same shwl be written or printed; every such offender shall be 
railty of felony; and, being convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for any 
term not exceeding fourteen years, nor less than seven ycOTs, or to bo 
imprisoned for any term not exceeding three years, nor less than one 
year.” 

Proof of enffraving on uny pilule, any hill of exchmiye or pro- 
miHsory nolo of any banhrs, And by s, 18, “if any person 
shall engrave or in any wise make npon any plate|vhatever, or upon 
any wood, stone, or other material, any hilf of exchange or promis¬ 
sory note for the payment of money, or any part of any bill of 
exchange or promissory note for the payment of money, purporting 
to be the bill or note, or part of the bill or note of any person or 
persons, body corporate, or company carrying on the business of 
bankers (other than and except the bank of England), without tho 
authority of such person or persons, body corporate or company, the 
proof of which authority shall lie on the party accused; or if any 
])erson shall engrave or make upon any plate whatever, or upon any 
wood, stone, or other material, any word or wdtds resembling, or 
apparently intended to resemble any subscription subjoined to any 
bill of exchange or promissory note for the payment of money issued 
by any such person or persons, body corporate or company carrying 
on the business of bankers, without such authority, to be proved as _ 
aforesaid ; or if any person shall, witfiont such authority, to be proved' 
as aibrdfcid, use, or shall, without lawful excuse, to be proved by the 
party accused, knowingly^iave in his custody or possession, any plate, 
wood, stone, or other material upon which any such bill or note, or 
part thereof, or any word or words resembling or apparently intended 
to resemble such subscription, shall be engraved or made; or if any 
person shall, without such authority, to be proved as aforesaiu, 
knowingly offer, utter, dispose of, or put off, or shall, without lawful 
excuse, to be proved as aforesaid, knowingly have in his custody or 
possession, any paper upon which any part of such bill or note, or 
any word or words resembling, or apparently intended to resemble 
any such subscription, shall he made or printed, every such offender 
shall be guilty of felony; and being convicted thereof, shall be liable, 
at the discretion of tho court, to be transported beyond tho seas for 
any term not exceeding fourteen years, nor less than seven years, or 
to be imprisoned for apy term not exceeding three years, nor less 
than one year.” 

The above section applies to persons having feloniously in their 
possession the plates of promissory notes of bankers in Upper Canada. 
IlannorCs case^ 9 (■. lir J*. 11; 2 Moo, C. C, 77. 

In Keith*s case, 1 Bears, C, C, JU 486; S, C, 24 L, J. M, C, 110, 
tho prisoner was (^nvioted under this section for engraving upon a 
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plate part of a jiromissory note of a banking company. Being pos¬ 
sessed of a promissory note of the British Linen oanMng company, 
he had cut the.centre of the note on which the whole of the promis¬ 
sory note was written, and had procured to be en^ared upon a plate 
part of the ornamental border of the note, consisting of the royal 
arms. The question reserved for the consideration of the Court of 
Criminal Appeal was, whether this amounted to an engraving upon 
a plate, “part of a bill of exchange or promissoiy note, purportmg 
to be ]^rt of the bill or note,” within the meaning of this section. 
The court held that it did. Parke, B., in his judgment said, ** To 
see whether an engraving purports to be part of a note you must 
compare it with the original note. If the forged engraving is clearly 
intended to imitate any part of a note, whether that part be the 
obligatory part of the note or not, it is, 1 think, an oftenoo within the 
statute. There must be such a portion engraved, that you can say 
clearly on comparison that it is intended to imitate part, or to purport 
to be part of a note. If a single dot or line only were engraved, 
there would not be enough to induce one to say, that the engraving 
purported to be part of a note. But in the present case the royal 
arras of liSeotlana Jn the position in which they are found, and the 
Britannia in the margin, appear on comparison without any douht 
to purport to be part of the ornaments of a real note.” 

Forgeries relating to the bank of Ireland are provided against 
by the 30 Geo. 3, o. 63, and forgeries in Ireland on the bank of 
England, by the 39 Geo. 3, c. 63 ; the punishment enacted in those 
statutes is altered by the 2 & 3 Wm. 4, c. 123, s. 1, «n<e, p. 499. 
Purchasing or receiving forged notes, &c. of the bank of Ireland is 
made felony, punishable udth fourteen years transportation, by the 
49 Geo. 3, c. 53, 

• 

Proof of engraving foreign hills or notes, iJi'O.] By the 11 Geo. 4 & 
1 Wm. 4, c. 66, s. 19, “if any person shall engrave or in anywisu 
make upon any plate whatever, or upon any wood, stone, or other 
material, any bill of exchange, promissory note, undertaking, or order 
• for payment of money, or any part of any bill of exchange, promissory 
note, undertaking, or order for payment of money, in H^atevcr 
language or languages the same may be eltprcssed, and whether the 
same shall or shall not he, or be intended to he under seal purporting 
to be the bill, note, undertaking, or order, or part of the bill, note, 
undertaking, or order of any foreign prince or state, or of any minister 
or officer in the service of any foreign prince or state, or of any body 
corporate, or body of tbe like nature, constituted or recognised by 
any foreign prince or state, or of any person or company of persons 
resident in any country not under the dominion of his Majesty, with¬ 
out the authority of suoh foreign prince or state, minister or officer, 
body corporate, or body of the like nature, person, or company of 
persons, the proof of which authority shall lie on the party accused; 
or if any person shall, without suoh authority, to be proved as afore¬ 
said, use, or shall, without lawful excuse, to be proved by the party 
accused, knowingly have in his custody or po^ession any plate, stone, 
wood, or other material, upon whion any such foreign bill, note, 
undertaking, or eider, or any part thereof, shall be engraved or made; 
or if any person, shali, without such authority, to be proved as afore¬ 
said, knowingly offer, utter, dispose of, or put off, or shall, without 
lawful excuse, to be proved as aforesaid, knowingly have in his ous- 
tody or possessimi any paper upon which any part of such foreign bill, 
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note, undertaking, or order idiall be made or printed; eyery suoh 
offender shall be guilty of felony; and, being convicted thereof, shall 
be Liable, at the mscrction of the court, to be transported beyond the 
seas for any term not exceeding fourteen years, nor less than seven 
years, or to be imprisoned for any term not exceeding three years, 
nor less than one year.” 

Where foreign notes were set out in an indictment in the original 
language, but the translation omitted some words which were in a 
margin or border round the note^ and denoted the year in which the 
notes were issued, and it appeared that without these words the notes 
would not be capable of being cironlated in the country to which they 
belonged, the judges held, that the translation was imperfect, and tho 
counts setting out the notes consequently bad. They also held, 
that describing a foreign note wholly in the English language is not 
sufficient in an indictment for forgery, notwithstanding the 2 & 3 
Win. 4, c. 123, s. 3, p. 494; but that the objection, provided 
the description is in the woids of the statute creating the offence, can 
only be taken advantage of by demurrer, and is cuaed after verdict 
by tho 7 Geo. 4, c. 04, s. 21. Harris's case, 7 C, ij)* F. 1 Moo, 

a c. 460 , a 

Forgery of seals, stam^tSf or siguatures, and false imnting of 
jmeate acts or journals of parliament admissible in evidence under 
the 8 cV 9 Viet, v, 113.] By 8 & 9 Viet. c. 113, s. 4, “if any 
jierson shall forge the seal, stamp, or signature of any such cer- 
titicate, official or public document, or document or proceeding 
of any corporation, or joint stock or other company, or of any 
cortiffed copy of any document, by-law, entry in any register or 
other book or other proceeding as aforesaid, or shall tender in evi¬ 
dence any such certificate, official or public document, or document 
or proceeding of any corporation or joint stock or other uorapanj', or 
any certified copy of any document, by-law, entry in any register or 
otlier book, or of any other proceeding, with a false or counterfeit 
seal, stamp, or signature thereto, knowing the same to be false or 
counterfeit, whether such seal, stump, or signature be those of, or 
relating*f.to any corporation or company ah’eady established, or to 
any corporation or company to be hereafter established; or if any 
person mail forge the signature of any such judge as aforesaid to any 
order, decree, certificate, or other judicial or official document, or 
shall tender in evidence any order, decree, certificate or other judicial 
or official document, with a false or counterfeit signature of any such 
judge as aforesaid thereto, knowing the same to be false or counter¬ 
feit; or if any person shaU print any copy of any private act of, or of 
the journals of either house of parliament, nvhich copy shall faj||ly 
purport to have been printed by the printers to the crown, or by 
printers to either house of parlmment, or by any or either of them; 
or if any person shall tender in evidence any such copy, knowing that 
the same was not printed by the person or persons by whom it so 
purports to have b^n printed, every such person shall be giulty of 
felony, and shall, upon conviction, be liable to transportation for 
seven years, or to imprisonment for any term not more -than three, 
nor less than cne year, with hard labour.” 
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fOMnr& ENTEIES isr rUBLIC EEGISTEES, ETC. 

The fcrging of entries in registers of marriages, &o., was formerly 
provided ag^st by the statutes S2 Geo. 3, c. 1-16, and 4 Geo. 4, 
c. 76; but the provisions of those statutes on this subject are now 
repealed and re-enacted in substance in the 11 Geo. 4 & 1 Wm. 4, 
c. .66. 

By s. 20, “ if any person sliall knowingly and wilfully insert, or 
cause or permit to be inserted, in any register of baptisms, marriages, 
or burials, which has been or sliall be made or kept by the rector, 
vicar, curate, or officiating minister of any parish, district parish, or 
chapelry in England, any false entry of any matter relating to anv 
baptism, marriage, or burial, or shall forge or alter in any such 
register, any cntiy of any matter relating to any baptism, marriage, 
or burial; or shall utter any writing as and for a copy of an entry 
in any such register of any matter relating to any baptism, maniago 
or burial, knowing such ivriting to be false, forged, dr altered; or if 
any person shall utter any entry in any such register of any matter 
relating to any baptism, marriage, or burial, knowing such entry to 
be false, forged, or altered; or shall utter any copy of such entry, 
knowing such entry to be false, forged, or altered; or shall wUfuliy 
destroy, deface, or injure, or cause or permit to be destroyed, defaced, 
or "injured, any such register or any part thereof; or snail forge or 
alter, or shall utter knowing the same to he forged or altered, any 
licence of maniage; every such oflender shall be guilty of felony; 
and being convicted thereof, shall be liable, at the discretion of tlic 
court, to be transported beyond the seas for life, or for any term not 
less than seven years, or to be imprisoned for any term not exceeding 
four years, nor less than two years.” 

Under this section, Aldorson, B., hold, that if A. give to I>. a forged 
certiiicat^ of an intended marriage between himself and B. in order 
that B. may give it to a third party, A. is not guilty of an ulteriog. 
Ueywood^s ctinCf 2 C. 4’ 3u2. 

As to what is a destroying, Ac. of a register under this section, sec 
Jiowm’s case,*! Den. C. C. li, 22. 

And by s. 21, it is provided and enacted, “that no rector, vicar, 
curate, or dEciating minister of any parish, district parish, or chapelry, 
who shall discover ady error in the foim or substance of tiio entry in 
the register of any baptism, marriage, or burial respectively by him 
solemnized, shaU be liabl© th apy of the penalties herein mentioned, if 
h^gihall, within one dlleilder ihonth after the discovery of such error, 
in we presence of the parent or parents of the child baptized, or of 
the parties married, or in the presence of two persons who shall have 
attended at any burial, or in the case of the death or absence of the 
respective parties aforesaid, then in the presence of the ch arch wardens 
or chapelwardens, correct the entry which shall have been found 
erroneous, according to the truth of the case, by entry in the margin 
of the register*whereia. such erroneous entry shall have been made, 
without any al^ation or obliteration of the original entry, and shall 
sign such entrjf^in the margin, and add to such signature the day of 
the month and year when sudh correction shall be made; and such 
correction and signature shall be attested by the parties in whose pre- 
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senoe the same are directed to he made as aforesaid: provided,also, 
that in the copy of the register vliich shall he transmitted to the. 
repstrar of the diocese, the said rector, vicar, curate, or officiating 
minister shall certify the corrections so made by him as aforesaid.” 

And hy s. 22, reciting, that whereas copies of the redsters of bap¬ 
tisms, marriages, and burials, such copies being signed and' verified 
by the written declaration of the rector, vicar, curate, or officiating 
minister of every parish,'district parish, and chapelry in England, 
where the ceremonies of baptism, marriage, and burial may lawfully 
be performed, are directed by law to be made aud trmismittod to the 
registrar of tlio diocese within which such parish, district parish, or 
chapelry may be situated; it is enacted, “that if, any person shall 
knowingly and wilfully insert, or cause or permit to bo inserted, in 
any copy of any register so diroeted to bo transmitted as aforesaid, 
any false entry of any matter relating to any baptism, marriage, or 
burial, or shall forge or alter, or shall utter Knowing the same to bo 
forged or altered, any copy of any register so directed to be trans¬ 
mitted as aforesaid, or shsm knowingly and wilfully sign or verify any 
copy of any register so directed to be transmitted as aforesaid, which 
copy shall be false in, any part thereof, knowing the same to be false, 
every such offender shall be guilty of felony; and, being convicted 
thereof, shall be liable, at the discretion, of the court, to bo trans- 
iwrtod beyond the seas for the term of seven yealrs, or to be imprisoned 
for any term not exceeding two years, nor less than one year.” 

lly the 0 & 7 Wra. 4, o. 86, for registering births, deaths, and 
marriages in England (s. 43), “every person who shall wilfully 
destroy or injure, or cause to be destroyed or injured, any such register- 
book, or any part or certified copy of any part thereof, or shall falsely 
make or counterfeit, or cause to be falsely made or counterfeited anv 
part of any such register-book, or certified copy thereof, or shall 
wilfully insert, or cause to be inserted in any register-book or cer¬ 
tified cony thereof, any false entry of any birth, death, or marriage, or 
shall wilfully give any false certificate, or shall certify any W'riting to 
be a copy or extract of any register-book, knowing the same register 
to be false in any x>art thereof, or shall forge or counterfeit the seal 
of the register-oiiice, shall be guilty of felony.” 

The forgery of non-parochial registers deposited under the 3 & 4 
Viet. c. 02, is made felony by the 8th section of that statute; the 
punishment for which offence, pursuant to the 7 & 8 Geo. 4, e. 28, 
ss. 8, 0, and the 1 Viet. o. 90. s. 6, is tron^rtation for seven yeai's, 
or imi)risbnment for not more than two years, *with or without hai‘d 
labour, ahd with or without solitary confinement. 

Forgery and falsification relating to marriage registers in Ireland 
arc provided against by the 7 & 8 Viot, c, 81, s. 75. 


i'OnOEUt OE STAMl'S. 

Ify 52 Goo. 3, c. 14.3, s. 7, “ if any jwrson shall, after the passing 
of tliis act, forge or counterfeit, or cause or procure to be forged or 
counterfeited, any mark, stamp, die, or plate which, in pursuance of 
any act or acts of parliament, shall have been provided, mde, or 
used by or under the direction of the commissioners appointed to 
manage the duties on stamped vellum, parchment, and paper, or by 
or under the direction of any other person or persons legally autho- 



628 iorg^ry, 

rlsed on that behalf, ibr expressing or denoting any duty or duties, or 
any part thereof, which shall be under the care and management of 
the said oommissioners, or for denoting or testifying the payment of 
any^ such duty or duties, or any jjart thereof, or for denoting any 
devioo api^inted by the said commissioners for the ace of spades, to 
be used with any maying cards, or shall force or counterfeit, or cause 
or procure to be mrged ,or counterfeited, tne impression, or any re¬ 
semblance of the impression of. any such mark, stamp, die, or plate 
as aforesaid, upon any vellum, parcnment, paper, card, ivory, gold, or 
silver plate, or (ttbor material, or shall stamp or mark, or cause or 
.procure.to be stamped or marked any vellum, parchment, paper, 
card, ivory, gold, or silver plate, or other matenal, with any such 
forged or counterfeited mark, stamp, die, or plate as aforesaia, with 
intent to defraud his Majesty, his neiyis or successors, of any of the 
duties, or any part of the duties under the eajre'fuid management of 
the said commissioners; or if any person shall utter or sell, or expose 
to sale any vellum, parchment, paper, card, ivory, gold or silver 
plate, or other material, having thereupon the impression, or any 
such forged or counterfeited mark, stamp, die, or plate, or any suen, 
forged or counterfeited impression as aforesaid, knowing the same 
respeotively to be forged or counterfeited; or if any person shall 
privately or secretly .use any such mark, stamp, die, or plate, which 
shall have been so provided, made, or used by, or under such direction 
as aforesaid, with intent to defraud his Majesty, his heirs or succes¬ 
sors, of any of the dntiesj or any part of the duties under tlie care 
and management of the sq^id commissioners, every person so ofi’ending, 
and being thereof convfetcd, shall be adjudged guilty of felony, and 
shall Slider death as a |js4on, without benetit of clergy.” As to the 
present punishment, see p. 49D, 

And by 65 Geo. 3, c. 184, 8. 7, “if any person shall forge or 
counterfeit, or cause or procure to be forged or counterfeited any 
stamp, or die, or any part of any stUmp or die which shall have 
been provided, made, or used, in pursuance of this act, or in pur¬ 
suance of any foMner acl or acte relating to any stamp duty or 
duties, or shall forge, ootmierfeit, or,resemble, or cause or procure 
to be forged, cdunterfeited, or resembled the impression, or any 
part of the impression .of any,such stamp or die, as aforesaid, upon 
any veHum, pai'chtiiont„,or iiaper, or shall stamp or mark, or cause 
or procure to be stamped of marked any vellum, parchment, or 
paper, with any suen forged or counterfeited stamp or di|, or part 
of any stamp or die as atbresoid, with intent to defraud hw Majesty, 
his heirs or successors, of ^ay of the duties hereby granted, or. any 
part thereof; df if any person shall utter, or seU or expose to sale 
any vellum, parohinent, or paper having thereon the impression of 
any such forged, or counterfeited stamp or die, or part of any stamp 
or die, or any such forged, counterfeited, or resembled impression, 
or part of impressiod as aforesaid, knowing the same respectively 
to be forged, counterfeited, or resembled ; or if any prsou shail 
privately and secreGy use any stamp or die which shall have been 
so provided, mi^e or usbt as aforesaid, with intent to defraud his 
Majesty, his, heir* or successors, of any of the said duties, or aiw 
part thereof; or afly person shall fraudulently out, tear, or got on, 
or cause, o* ^euro tp be cut, torn or got’ off the impression of any 
stamp or die whioh ihall have been provided, made, or used, in 
pursuanoe pf that or ^j former aot, for expressing or denoting any 
duty or duties^. ^dei|'the care and management of the commissioners 
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of stamps, or any part of such doty or duties, from any vellum, 
parohmeut, or paper 'whatsoever, witn intent to use the same for or 
upon any other vellum, parchment, or paper or any instrument or 
writing chMged or chargeable with any of the duties thereby granted; 
then, and in every such' case, evej^ person so offending, and every 
person knowingly and wilfully aiding, abetting, or assisting any 
person or persons in committing any such offence as aforesaid, and 
being thereof lawfully eon-rioted, shall be adjudged guilty of felony, 
and shall suffer death as a felon, wthout bouelit of clergy.” As to 
the present punishment, see ante, p. 491). 

By the 3 & 4 Wm. 4, c. 97, s. 11, “ whenever any vellum, parch¬ 
ment, or paper shall be found in tho possession of any person licensed 
to vend or deal in stamps, or who shall have been so licensed at any 
time within six calendar months then next preceding, such volluni, 
parchment, or paper having thereon any false, forged, or counterfeit 
stump, mark, or impression resembling or representing, or intended 
or liable' to pass or bo mistaken for any stamp, mark, or impression 
of any die, plate, or otlier instrument, which at any time whatever 
hath been, or shall or may be provided, made, or used by or under 
the direction of the commissioners of stamps, for the purpose of ex¬ 
pressing or denoting any stamp duty whatever, then, and in every 
such case, the person in whose jtossession such vellum, parchment, or 
paper shall be so found, shall be deemed and taken to have so had 
the same in his possession, with intent to vend, use, or utter the 
same, Avith sudi false, forged, oi’ counterfeit'' stamp, mark, or im¬ 
pression thereon, unless tho contrary shall bo satisfactorily proved; 
and such person shall also bo deemed and taken to have such vellum, 
parchment, or paper so in his possession kimwing the stamp, mark, or 
impression thereon to be false, forged, and counterfeit, and such 
person shall be liable to all penalties and punishments by law im¬ 
posed or inflicted upon persons vending, using, uttering, or having 
in possession false, forged, or counterfeit stamps knowing the same 
to be false, forged, or counterfeit, unless such person shall, in every 
such case, satisfactorily prdve that such stamp or stamps was or were 
jwocured by or for such, person, from some distributor of stamps 
appointed by tlie said commissioners, or from some person licensed to 
deni in stamps, under the authority of this act.” 

By s. 12, “ If any person shall, knowingly and without lawful 
excuse (the proof whereof shall lie on the person accused), have in 
his possession any false, forged, or counterfeit die, platjj^ or other 
instrument, or part of any such die, plate, or instrumont resembling 
or intendedL to resemble* either wholly or iu part, any die, plate, or 
other Instrument which at any time whatever hath been, or sholi or 
may be provided, made, or used-by or under the direction of the 
commissioners of stamps, for the purpose of expressing or denoting 
any stamp duty whatever; or, if any person whatever shall, know¬ 
ingly aiijd_without lawful excuse (the proof whereof shall lie on tlie 
j)er8on accused), have in his possession any' vellum, parchment, or 
paper having thereon tho impression of any such false, forged, or 
counterfeit die, plate, or other instrument, or part of any sudi die, 
plate, or other instrument as aforesaid, or having ^orcon any false, 
forged, or counterfeit stomp, mark, or impression resembling or 
representing, either wholly or in part, or intended or liable to pass or 
be mistaken for the stamp* mark, or impression of any such die, plate, 
or other instrument, which hath been, or shall or may be sopro-dded, 
made, or used as aforesaid, knowing such false, forged, or counterfeit 
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stamp, mark, or impression to bo false, forged, or eonnterfeit, or if 
any person shall fraudulently use, join, flsr, or place for, with, or upn 
any vellum, parchment, or paper any stamp, mark, or impression, 
whidh shall have been cut, tom, or gotten off, or removed from any 
other vellum, parchment, or paper; or if any person shall fraudu¬ 
lently erase, cut, scrape, discharge, or get out of or from any stamped 
vellum, parchment, or paper, any name, sum, date, or other matter or 
thing thereon written, printed, or expressed, with intent to use any 
stamp or mark then impressed or being upon such vellum, parch¬ 
ment, or paper, or that the same may be used for any deed, instru¬ 
ment, matter, or thing, in respect whereof any stamp duty is, or shall 
or may be, or become payable; or if any person shall knowingly 
use, utter, sell, or expose to sale, or shall knowingly, and without 
lawful excuse (the proof whereof shall lie on the person accused), 
have in his possession any stamped vellum, parchment, or paper 
from or off, or out of which any such name, sum, date, or other matter 
or thing as aforesaid, shall have been frandulently erased, cut, 
scraped, discharged, or gotten as aforesaid; then, and in even' such 
case, every person so (mending, and every person knowingly and 
wilfully aiding, abetting, or assisting any person in committing any 
such offence, and being thereof lawfully convicted, shall be adjudged 
guilty of felony; and shall be liable, at the discretion of the court, to 
be transported beyond the seas for life, or for any term not less than 
seven years, or to be imprisoned for any term not exceeding four 
years, nor less than two years.” 

froof of tho intent,'] It was held, on an indictment under the 
13 Geo. 3, c. 52, s. 14, and the 38 Geo. 3, c. 69, s. 7, for unlaw¬ 
fully transposing tho mark of tho Goldsmiths’ Company from one 
gold ring to another, that it did not require any fraudulent intent 
to be proved, in order to bring the party within the statutes, there 
being no words in the statutes to that effect. Ogden’s case, G C. 
iS* P. 631. 

Variance.] Upon an indictment for removing from one silver 
knee-buckle to another, certain stamps, marks, and impressions; 
to wit, the King’s head, and tho lion rampant, on producing the 
knee-buckle in evidence, it appeared that the lion was a lion passant, 
and not a lion rampant; and thivS was held to bo a fatal variance. 
Lee’s easg, 1 Leaeh, 416. 

For forging the stamp denoting the duty to have been |>aid on 
paper, pasteboard, &e., see the 1 Geo. 4, c. 48, s. 13; forging tho 
stamp on linens, calicoes, stuffs, &c., the 10 Anne, o. 19, s. 97; 
13 Geo. 3, c. 56, s. 5; forging the stamp on cambrics, 4 Geo. 3, 
c. 87. 

The act relating to forgeries on the Stamp Office in Ireland is the 
56 Geo. 3, c. 56, which statute is repealed by the 6 & 7 Wm. 4, 
c. 76, s. 32 ; “ as relates to newspapers or the duties thereon, or to 
any discount or allowance in respect of the said duties.” Tho 5 & 6 
Yict. c. 82, contains new regulations as to the stamp duties in 
Ireland. See also as to forging stamps, &o., on pasteboard, the Irish 
act, 56 G^co. 3, o. 73. 

For forgeries relating to the stamps on gold and silver wares in 
England, see the 7 & 8 Yictt c. 22, s. 2. 
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rOEGEfiY OP OTHEE-PUBrilC DOOUMENTS, 

There- arc a great varieiy of statutes containing enactments 
against the forging of public documents of various kinds. A refer- 
oneo to tho principal of these is all that can be given in the 
Itt’csont work. 

Forgeries relating to the nacg and army.'] 11 Geo. 4 & 1 Wm. 4, 
c. 20 (U. K.), for amending and consolidating the laws relating to 
the pay of the royal navy. 2 Wm. 4, c. 40, forgeries relating to the 
civil business of the navy. 5 & 6 Wm. 4, c. 24, s. 3, forgeries re¬ 
lating to service in the navy. Sec also 57 Geo. 3, c. 127; 10 Geo. 3, 
c. 26 (U. K.); 23 Geo. 3, c. 00, forging name of paymaster of the 
forces, 47 Geo. 3, boss. 2 , c. 25, s. 8, forging names of persons en¬ 
titled to pay or pensions. 2 & 3 Wm. 4, o. 106, forging oertifieates 
of half-pay. 54 Geo, 3, c. 86, s. 8, altering names in prize-lists. 
7 Geo. 4, c. 16, false certificate or representation as to Clielsea Hos¬ 
pital ; s. 38, false personation of ofiicers and soldiers entitled to pay; 
forging their names, &c, 2 Wm. 4, c. 83, s. 49, forgeries relating 
to officers entitled to prize-money, or to the officers of Chelsea Hos¬ 
pital. See Jteg. v. Aingle, 2 M. C. C. 127; 9 C\ P. 408. 4(J 
Geo. 3, c, 45, s. 9, forging name of treasurer of the ordnance. 54 
Geo. 3, c. 151, forging name of agent-general of volunteers. . 2 & 3 
Viet. c. 51, forging documents relating to pensions granted for service 
in the army, navy, royal marines and ordnance. 14 & 15 Viet. o. 99, 
forging tho seal, stamp, •r signature of documents made evidence by 
that act. 

Forgeries relating to the customs and vxcise.l Forging the name 
of the receiver or comptroller-general of the customs, is punishable 
with transportation for life, by 3 & 4 Wm. 4, c. 51, s. 27 (in Ireland 
tho 6 Geo, 4, c. 106); and by the 8 & 9 Viet. c. 85, a, 26 (U. K.). 
Unauthorised persons making paper in imitation of excise paper, 
and persons forging or oounterfeiting plates or types, are guilty of 
felony, and subject to transportation, by 2 Wm. 4, c. 16 (U. K.), 
s. 3; and by section 4, persons counterfeiting permits, or uttering 
forged permits, are likewise guilty of felony, and punishable in the 
same manner. By the 7 & 8 Geo. 4, c. 53 (iJ. K.), tlie forging of the 
name of the receiver-general or comptroller of excise, is made a 
capital felony; but the capital punishment is taken away by 1 Wm. 4, 
c. 76, s. 10. As to forging debentures and certificates, see 52 Geo. 3, 
c. 143, s. 10. For these two offences in Ireland, see the 23 & 24 
Geo. 3-, 0 . 22. 


Forgeries relating to land iax^ The forgery of contracts 

for tile redemption of the land tax, is provided against by the 
52 Geo. 3, c. 143. So the forging of the names of the commissioners 
of woods and forests, by the 10 Geo. 4, c. 60, s. 124. 

t 

Forgeries relating to officers in courts of Justice, 

Forging the name of the aocountant-general of the court of Chancery, 
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12 Glco. 1, c. 32; or of the acooimtant-general of the court of Ex-* 
chem^ier, 1 Geo. 4, c. 3«5; or of the receiver at the Alienation Office, 
52 Geo. 3, c. 140; or of the re|?istrar of tho court of Admiralty, 
63 Geo. 3, c. 151, s. 12; or of certificate of former conviction, 7 & 8 
Geo. 4, 0 . 28, s. 11or the seal of the register office, 6 & 7 Wm, 4, 
0 . 86, s. 43, anU\ p, 527. 


Forfferiva rfluting to mctUers of fratio, Forging declarations 

of return of insurance, is punishable with transportation for seven 
years, under the 54 Geo. 3, c. 133, s. 10, Forgeries of documents 
relating to the suppression of tho slave trade, arc provided against 
by the 5 Geo. 4, c. 113, s. 10; forgeries of Mediterranean passes, 
by the 4 Geo. 2, c. 18, s. 1 (in Ireland, the 27 Geo. 3, e. 27); and 
forgeries of certificates of q^larantine, by tho 6 Geo. 4, c. 78 (U. K.), 
s. 25. 

Forgeries relating to stage and hackney carriages, are provided 
against by the 2 & 3 Wm. 4, c. 120 ; and the 1 & 2 Viet. c. 79, s. 12. 

Forging any .declaration, warrant, order, or other instrument, or 
any aflidavit or afldrmation required by the commissioners for the 
reduction of the national debt, &c., is provided against by the 2 & 3 
Win. 4, c. 59, 8. 19. Forging any certificate of a receipt given to or 
by the commissioners for relief to the West India Islands, by the 2 & 
3 Wm. 4, c. 125, s. 64; to or by the commissioners for rofief to the 
Island of Dominica, by the 0 & 6 Wm. 4, o. 51, s. 5 ; forging any 
receipts for compensation money to slave-owners, by the 5 & 6 Wm. 4, 
e. 45, ^!. 12. 

Frauds or false mutilations, or erasures in their books of account 
or register, or in their other documents by directors or officers of 
joint stock companies, are made misdemeanors by the 7 & 8 Viet, 
c. 110, s. 31. 

AVith regard to other forgeries in Ireland, see the 48 Geo. 3, c. 82, 
s. 4, as to giunting, obtaining, or using false permits in Ireland; 

1 & 2 'Wm, 4, c. 33, forgeries relative to public works in Ireland; 

2 3 AVm. 4, c. 88, s. 40, forgeries in respect to the registry of free¬ 
holders in Ireland. 


Forgeru'S relating to reeorth, Avoiding records: felony, 

8 Hen. 6, c. 12. Forging a memorial or certificate of registry of 
lands in Yorkshire or Rliddlesex, imprisonment for life, forfeiture of 
lands, &e., 2 & 3 Anne, o. 4, s. 19 ; 5 & 6 Anne, c. 18, s. 8 ; 7 Anne, 
c. 20, s. 15; 8 Geo. 2, c. 6, s. 21. Forging the seal, stamp, or 
signature of any certificate, official or public document, or document 
or proceeding of any corporation or joint stock or other company, or 
of any certified copy of any document, by-law, entry in any 
register or other book or other proceeding receivable in evidence; or 
tendering in evidence any such certificate, &o., with a false or 
counterfeit seal, stamp, or signature thereto, knowing the same to he 
false or counterfeit; or forging the signature of any judge [of any 
of the superior courts of c<juity or common law] to any order, decree, 
certificate, or other judicial or official document; or tendering in 
evidence apy order, Ac., with a false or counterfeit signature of any 
such^udge thereto, knowing the same to be fakp or counterfeit; or 
nrinting any cfepy of any private act, or of tne journals of either 
house of parliament; or tendering in evidence any such copy, 
knowing the same was not printed by the person by whom it purpox-ts 
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to have been printed; felony, transportation for seven j'ears, or 
iniprisonment for not more tfian three years, nor less than ono year, 
with hard labour, 8 & 9 Viet. o. 11.3, s. 4. Certifying as true any 
false copy of, or extract from any of the records in the public record 
office ; felony, transportation for life, or not less than seven years, or 
imprisonment not exceeding four years, 1 Viet. c. 94, ss. 19, 20. 
Uttering a false certificate of a previous conviction; felony, transpor¬ 
tation, or imprisonment and whipping, 7 & 8 Geo. 4, c. 28, s. 11. 
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FURIOUS DlUYING. 

Tills, considering the probable danger to the lives of the public, 
would seem to be an indictable oiFence at common law; Williams v. 
IE. I. Conqjany, 3 East, 192; and now by the 1 (ieo. 4, c, 4 (E.), if 
any person whatever shall be maimed, or otherwise injured by reason 
of the wanton or furious driving or racing, or by the wilful mis¬ 
conduct of any coachman, or other person having the charge of any 
stage-coadh or public carriage, such wanton or furious driving or 
racing, or wilful misconduct of such coachman or other person, shall 
be, and the same is therefore declared to be a misdemeanor, and 
punishable as such, by fine and imprisonment: provided that nothing 
in that act contained shall extend, or be construed to extend to 
hackney-coaches being drawn by two horses only, and not plying for 
hire as stage-dbaches. 



GAME. 


iHdaluie 7 8 (Sco. 4, r..2!>.o35 

'Taking or killing htren, ^r,, in the night, is'o .535 

Proof of the taking or killing .530 

Vnnif that the of men teas committed in so-nie warren, 

used for the. hree.ding of hares, ^'c, . . . . 036 

Proof of the offence being committed in the night-time . 636 

Stiff ate 9 Oco. 4, c. 69 . 630 

Taking or destroging game by night .536 

Proof of the former eonriefions .537 

Proof <if the third offence , ...... 537 

Proof if the situation and oeenpat ion of the land . . . 037 

Limitation of time for 2 n'osecatioHs under the 9 Geo, 4 . 538 

Vnlavfully entering land for the purpose of taking game, being 

armed . . 538 

Proof of the entering, l^'c. . . . . ' . . 639 

Proof of the entering or being in- the ftlaec specified . . 539 

Proof if the purpose to take or destroy game or rabbits . 640 

Proif if the. being itnned with it gun, t^'c. .... 540 

Assault ujion 2 nrsGns apprehending offenders .... 641 


All offences with regard to game, which are the subject of indict¬ 
ment, are statutable offences, not Imown to the common law. Such 
animals being ferec ngtune, aye not, in their live state, the subjects 
of larceny, llde jjosf, title Larceny. 

The principal provisions with regard to offences relating to game, 
arc contained in the 7 & 8 Geo. 4, o. 29; tho 9 Geo. 4, c. 69; and the 
7 & 8 Viet. c. 29—(the 27 Geo. 3, c. 35; and the 7 Geo. 4, c. 9,1.) 


TAKING Olt KILLING HAKES, ETC-, IN THE NIGHT, IN GIlOrNl) 
USUI) FOE EKEEDINO, ETC. 

By the 7 & 8 Geo. 4, c. 29, s. 30, if a,ny person shall unlawfully 
and wilfully, in the night-time, take or kill any hare or coney, in any 
warren or ground lawfully used for the breeding or keeping of hares 
or coneys, whether the same be inclosed or not, every such offender 
shall be guilty of a misdemeanor, and shall be punished acoordiugly. 

The offence, in the day-time, is made tho subject of summary 
conviction*- 

Upon an indictment under tho statute, the prosecutor must prove; 
1st, the taking or killing of a hare or coney; 2nd, that it was in some 
warren or ground lawfiuly used for the breeding, &Ci; and 3rd, that 
the offence was committed in the night. 
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Proof of the taking or MUing.l It is not necessary to ^ive evidence 
that tlie defendant was soon in the not of taking or killing tke hare, 
nor in order to prove a taking^ is it necessary to show that tho animal 
came actually into liis hands. Thus whore the defendant had sot 
wires, in one of which a rabbit was caught, and the defendant, as he 
was about to seize it, was stopped by the keeper; tikis was held by 
the judges to be a taldog within the stat. 5 Geo. 3, c. 14, the word 
taking moaning catehhigy md not taking away. G7oiv*r’s canc, Itms. 
4' Rg. 269. 

Proof that the offence mis committed in some warren or ground 
lawfully used for the breeding of hares, .] This averment must bo 
proved as laid in the indictment. It must also bo shown, that the place 
was situated in the parish mentioned in the indictment, and that it was 
in tho occupation of the party stated. The act, moreover, applies to 
places which are either warrens, or which are similar to warrons, where 
rabbits are generally kept, and not to places where a few rabbits may 
be kept. R. V. Garratf, 6 C. if P. 369. 

Proo f of the offence being committed in the night-time.] The 7 & 8 
Geo. 4, 0 . 29, does not contain, like the 9 Geo. 4, c. 69, any clause 
declaring what shall be deemed night-time. The word, therefore, 
must be taken to have the same sense as it had by the common law in 
burglary. Vide, ante, p, 350. 


TAJCIA’U on DESTUOVING fUni: «Y KIGHT. 

By tho 9 Geo. 4, o. 69, s. 1 {repealing 57 Geo, 3, c. 90), it is 
enacted, that “if any person shall, after the passing of this act, by 
night, unlawfully take or destroy any game or rabbits, in any land, 
whether open or inclosed, or shdl, by night, unlawfully enter, or be 
in any land, whether open or inclosed, with any gun, net, engine, or 
other instrument for the purpose of taking or destroying game (which 
word, by s. 13, shall be deemed to include hares, pheasants, partridges, 
grouse, heath or moor game, black game, and bustards), such odendcr 
shall, upon conviction thereof before two justices of the peace, bo 
committed for the first offence to the common gaol or house of cor¬ 
rection, for any period not exceeding three calendar months, there to 
be kept to hard labour, and at the expiration of such period, shall find 
sureties by recognizance, or in Scotland, by bond of caution, himself 
in lOA, and two sureties in 51. each, or one surety in 10/., for his not 
so offending again for the space of one year next following ; and in 
case of not finding such sureties, shall be further imprisoned and 
kept to hard labour for the space of six calendar months, unless suoh 
sureties are sooner found; and in case such person shall so offend a 
second time, and shall thereof be convicted before two justices of the 
peace, he shall be committed to the common gaol or house of correc¬ 
tion, for any period not exceeding six calendar months, there to be 
kept to hard labour, and at the expiration of such period, shall find 
sureties by recognizance or bond as aforesaid, himself in 20/. and two 
sureties in It)/, each, or one surety in 20/., for his not so offending 
again for the space of two years next following, and in case of not 
finding such sureties, shall bet further imprisoned and kept to hard 
labour for the space of one year, unless suen sureties are sooner found; 
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and in case such person shall so ofihnd a third time, he shall be guilty 
of a misdemeanor; and being convicted thereof, shml be liable, at the 
discretion of the court, to be transported beyond the seas for seA'^en 
years, or to be imprisoned and kept to hard labour in the common 
gaol or house of correction, for any term not exceeding two years; 
and in Scotland, if any person shall so ofiend a first, second^ or third 
time, he shall bo liable to be punished in like manner as is hereby 
provided in each ease.” 

The 7 & 8 Viet. c. 29, s. 1, enacts, that “ from and after the passing 
of this act (the 4th July, 1844), all the pains, punishments, and for¬ 
feitures imposed by the 9 &eo. 4, c. 09, upon persons, by night, unlaw¬ 
fully taking or destroying any game or rabbits, in any land open or 
inclosed, as therein set forth, shall be applicable to, ana imposed upon 
any person, by night, unlawfully taking or destroying any game or 
rabbits on any public road, highway, or path or the sides thereof, or 
at the opening, outlets, or gates from any such land into any such 
public road, highway or path, in the like manner as upon any such 
land, open or inclosed; and it shall bo lawful for the owner or occu¬ 
pier of any land adjoining either side of that part of such road, high¬ 
way or path where the offender shall be, and the game-keeper or 
servant of such owner or occupier, and any jierson assisting such 
game-keeper or servant, and for all persons authorised by the said 
act (the 9 Geo. 4, c. 69) to apprehend any offender against the pro¬ 
visions thereof, to seize and apprehend any person offending against 
the said act or this act; and the said act and all the powers, provisions, 
authorities, and jurisdictions therein or thereby contained or given, 
shall be as applicable for carrying this act into execution as if tho 
same had been therein specially set fortli.” 

Ui>on a prosecution under these statutes, the prosecutor must 
]»rovo: Ist, the former convictions, and the identity of tho defendant; 
2nd, the committing of the third offence; 3rd, the situation and occu¬ 
pation of the land or road; 4th, the commission of the offence in 
the place speciffed. 

Prwtf of the former conviction it, By s. 8, the convictions arc 
to be returned to the sessions, and registered; and may bo proved by 
the production of tho records themselves, or of copies thereof. Prove 
also the identity of the defendant. 

Proof of the third offence.^ Tho offence must bo proved to have 
been committed in the nii/ht; by the 12th section, “the night shall 
be considered to commence at the expiration of the first hour after 
sunset, and to conclude at the beginning of the last hour before sun¬ 
rise.” The precise hour laid is not material, provided it appear that 
the oflfenoe was committed within the above hours. See Ihmlinson'^s 
case, 7 a P. 183. 

Proof (f the utuution and occupation of the land.'] The indictment 
must particularise, in some manner, the place in which the offence 
was committed; for being substantially a local offence, the defendant 
is entitled to knowto Avhat specific place the evidence is to be directed. 
Jlidhifs eaae, Jims. Itj/. 615. “A certain cover in the parish of 
A.*’ is too general a description. Crtek\^ ease, 5 C. P. 608. But it 
has been held sufficient by Gurney, B., to charge entering certain 
lands in the occupation of A. B.,“without specifying whettier it is 
inclosed or not. M. v. Andreivs, 2 Moo. .fe, 37. It is not neces- 

A A 3 
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sary tliat the party shoold be actWly seen in the place specified; it 
is sufficient, if it appear from oircumstanoial evidenoe, tnat he was 
there. Worker's case, 1 Moody, C. C. 165. Where the charge is 
for entering land with a gun, for the purpose of taking game, the 
purpose must be proved. Where the indictment alleged on entrj 
into a particular close, with intent then and there to kill game, it 
was held, that the intent was confined to the kilHng of game in that 
particular place. Barham's rase, 1 Moody, C, 0. 151; (J^cwelVs 
case, o C. is' P, 549; Gainer's ease, 7 C. ^ P, 231. Where it 
appeared that the prisoners were in Shutt Leasowo, a placed named 
in the indictment, and which adjoined Short Wood, and were 
apparently going to the wood, Paiteson, J., said “ The intent was 
evidently to kill game in the wood, into which none of the parties 
ever got for that purpose; it is tracthat they wore charged with being 
in Shutt Lcasowe, but they had no intention of killing game there; 
they must be acquitted.” i?. v. Paris, 8 C. *5!' P. 759. 

A conviction under the 9 Geo. 4, c. 69, s. 1, must allege that the 
defendants, by night, were in certain land for the purpose of taking 
game (and as it seems) hy night in such land. It is not sufidoient to 
follow Cho precise words of the statute. It would appear, however, 
that there is a distinction as to this, between summary convictions 
and misdemeanors under s. 9 of the statute. FU teher v. Calihrojt, 
1 New Sess. Cases, 529 ; S. C. 14 X. J. M. C. 49. 

Limitation of time for prosecutions xmder the 9 Geo, 4, e. 69.] By 
s. 4, prosecutions for ofi^enees punishable by sumtoary conviction, 
must be commenced within six calendar months, and upon indictment 
or otherwise, within twelve calendar montlis after the commission of 
such ofiehbes. On the trial of an indictment under the ninth section, 
for night poaching, it appeared that the offence was committed on the 
12th January, 1844, the indictment was preferred on the 1st Moi'ch, 
1845, the warrant of commitment was dated on the 11th Dee. 1844. 
It was held, that it was sufiS-ciently shown that the prosecution was 
commenced “within twelve calendar months after the commission” 
of the ofience within the 4th section. JR. v. Austin, 1 C. K. 621. 
So where the offence was committed on the 4th December, 1815; the 
information and warrant were on the 19tli December; one jjrisoner 
was apprehended on the 5th September, 1846, and the other on the 
21st of October, 1846; and the indictment was preferred on the 5Ui 
of April, 1847: it was held that the iirosecution was commenced in 
time. Brooke's case, 1 Den. C. C. It. 217. 


TOLAWFULLY ENTEBIKe LAND FOR TTIE PtlRrOSE OF TARlNO 
GAME, BEING ARMED. 

♦ 

By the 9 Geo. 4, c. 69, s. 9, “ if any persons to the number of three 
or more together, shall, by night, unlawfully enter or be in any land, 
whether open or inclosed, for the purpose of taking or destroying 

t ame or rabbits, any such person being armed with any gun, oross-bow, 
re-arms, Wudgeon, w any other offensive weapon, each and every 
of su<^ person shall be guilW of a misdemeanor, and being convicted 
thereof More t^ justices of ^1 delivery, or of the court of preat 
sessions of county or place in which the ofhnoe shall be committed, 

shall be l^hle, at.the discretion of the court, to be transported beyond 
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the seas for any term not exceeding fourteen vears, nor less than seven 
years, or to be imprisoned and kept to hara labour jfor any term not 
exceeding three years; and in Scotland, any person so offending sliall 
be liable to be punished in like manner.” 

Upon an indictment under this clause of the statute, the prosecutor 
must prove; Ist, the unlawful entry by night by three persons or 
more; 2nd, the place in which, &o.; 3rd, the purpose, to take or 
destroy game or rabbits; 4th, the being armed with a gun, &c. 

It has been ruled that a count on this clause may be joined with 
a count on section 2, (see^^os^, p. 541,^ and with counts for assaulting 
a gamekeeper in the execution of his auty, and for a common assault. 
Finacaneh case, d C, P. 551. Where a prisoner was indicted for 
shooting at a gamekeeper, and was also indicted for night-poaching, 
under the above section ; Parke, J., refused to put the prosecutor to 
his election, the offences being quite distinct, although they related to 
the same transaction. Handki/s mse, Id. 505. 

Proof of I he entcriny, The prosecutor must show that at least 

three iiersoas entered, or irm'e (the words of the statute are, “ shall 
unlawfully enter or bo ”), by night, in the place specified. It will not, 
therefore, be necessary to show that they entered by night, provided 
they be in the plaoc within the hours meant by the words “ by night,” 
vid^ ante, p, 537. The indictment must state that the entry and arm¬ 
ing were by night. Where an indictment stated that the defendants 
on, &e., did by night enter divers closes, and were tlien and there in 
the closes armed, &e.; the judgment was reversed, on the ground 
that the indictment did not contain a sufficient averment that tho 
defendants were, by night, in the closes armed &c. Davies v. The 
Kiny, 10 B. i^' C. 89 ; see also Kendrick's rase, 7 C. P* 184 ; Wilks's 
case, Id. 8] 1; Fletcher v. Calihrop, ante, p. 538. It is not neces- 
saiy to give direct evidence that the men wore on the land without 
the i)ermissiou of the occupier or landlord; the jury may infer that 
they wore there unlawfully from their conduct and other circum¬ 
stances. n'o(fd's ease, 25 X. I. M. (\ 9G. 

Proof of the enieeiiiy or heiny in the place specifed.'] The place 
must he described in the indictment, and the proof must agree with 
the allegation. See Frost's ease, ante, p. 107. The defendants, 
to the number of three or more, must be proved to have been in the 
place named. Where only one defendant was seen in the place 
charged in the indieftnont, the others being in a wood separated 
therefrom by a high road; Patteson, J., held tho indictment not 

f roved. DowseWs case, 6 C. P. 398; 1 Itim, by Orea. 470 («). 
n Whittaker's case, 1 Den. C, C. Jl., 310, however, although fivo 
of the judges were of opinion that, to constituto a misdemeanor 
under fms section, the party must enter into, and bo bodily in tto 
close; andthatif three were in the close and three oat, the latter were 
not gtiilty; and that os tho three who, in that case, enteied could 
not to ascertained, all were entitled to be ac^nutted; yet seven of tho 
judges held, that all the others who were aiding ana assisting those 
who entered the field, were guilty of the some misdemeanor, though 
they themselves were notin we field, and therefore that the conviction 
of all the prisoners was good. And see P. v. iScotton, 6 Q, P, 493. In 
Whittaker's case, a particular close was specified in the iudictanent, 
but in the subsequent oases of P. v. Baton and others, 2 Den, C, C, 
P. 274; S. C, 20 X. J. M, C, 192, Campbell, C. J., observed, ** Same 
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confusion seems to have arisen in this matter, from not attending 
sufficiently to the j^visions of the act of parliament: it has been 
treated as though tne word chse occurred in the act, whereas it only 
specifies * any hnd whether open or utclosed ; ’ a practice has con¬ 
sequently preyaUed of naming a certain close in the indictment, 
which is quite needless; ” and Parke, B., adverting to Hargrcaoe's 
ease, 1 hy Grcn. 476, said, “ The reasoning; appears to me to bo 
founded on the assumption that tlie statute provided only for the case 
of three being together in one and the same piece of inclosed land if 
the land was inclosed, or one and the same piece of land if it was open, 
whereas the statute contains no such provision.” In JR. v. JEaton and 
others, therefore, the prisoner was held to have been properly convicted, 
ho being one of a party of three, armed with guns, one of whom was in 
a close occupied by G. \V., in which were pheasants, for the purpose 
of destroying game there, and all of whom were found to have been 
in another acyoining close of G, W,, in which there were not any 
pheasants, on their way to the former close; one of the counts of 
the indictment charging the prisoners with being in inclosed land 
occupied by G. W. 

The evidence against the prisoner was, that he and his com¬ 
panions were in a lane, abutting on Wade’s close; and that while they 
were standing in the lane, they spread their nets upon some twigs of 
the hedge, which Separated the lane from the close. On the question 
being raised, whether this vrns an entry upon the land ; Alderson,"!!., 
held, that if the jury were satisfied tiiat, in effecting a common pur¬ 
pose by all the defendants, the nets were hung upon the hedge, so as 
to be within the field; it was an entry by them all upon the close, 
Athed*s case, 2 Lew. C. C. 191 j but see eoutrn, It, v. Nichless, 8 C. 
A P. 757. 

Under the day-poaching act, 1 & 2 Wm. 4, o. 32, s. 30, it has 
been held, that a person may be convicted of “ entering and being ” 
upon land, &c., in pursuit oi game, although upon the highway, tlio 
prosecutor being the owner of preserves on each side of the road. 
U, Y. Pratt, 1 J)eors. C. V. P. 502 ; S. C. 24 L. J. M. C. 113. 

Proof of the purpose to take or destroy yanie or rahhits.'] In general 
little difficulty esists with regard to the intent of the defendants. 
The circumstance of their being found armed is in itself a strong 
presumption of their object. As to the intent of killing game in the 
particular place charged in the indictment, see ante, p. 537. 

• 

Proof of tJw heiny armed with a yun, Though it must bo 

proved that three persons at least were concerned in the commission 
of the offence, the statute does not require that it should appear that 
each was armed with a gun or other weapon, the words being “ any 
of such persons being amed,” &o., and this was held upon the former 
statute, 57 Geo, 3, c. 90, which did not contain tlm word any.” 
Smith’s case, Mass. My. 368. It is not necessary that the gun 
should be found upon any of the defendants. The prisoners were 
shooting in a wood in the night, and the flash of their guns was seen 
by a keeper; but before they were seen, they abandoned their guns, 
and were caijght creej>k|f away on their knees. Being convicted, the 
judges held tms a be^/‘ found armed ” within the 57 Geo, 3, c. 90. 
Nash’s case, 'Muss. ^ ‘My, 386. See also Mey, v. Goodfelloio and 
otJwrs, 1 C. K, 724, S, 6'.; 1 Ifcw. C, C. M. 81, where it was held 
(overruling oa tiiis point M. v. Baris, 8 C. P. 579), that if one 



Game, 


541 


of a party of three or more poaching in the night-time has a gun,, 
till arc armed within the 9 Geo. 4, c. 69, s. 9. See also Whittaker*s 
case, 1 Den. C. C. R. 310. Where several go out together, and 
one only is armed, without the knowledge of the others, the latter 
are not guilty wi^in the statute. Southern''s case, Russ. ^ Ry, 444. 
It must appear that the weapon was taken out with the intention of 
being unlawfully used. The defendant was indicted for being out at 
night for the purpose of taking game, armed with a bludgeon. It 
appeared that he had with him a thiok stick, large enough to be called 
a bludgeon, but that he was in the constant habit of using it as a 
crutch, being lame. Taunton, J., ruled that it was a question for the 
j ary, whether he took out the slick with the intentioif of using it as an 
offensive weapon, or merely for the purpose to which ho usually applied 
it. The defendant was acquitted. Palmer's case, 1 3Ioo. Rob. 70. 
A walking-stick of ordinary size was ruled to be “ an offensive 
weaiKin,” within the 7 Geo. 2, c. 21. Johnson's case, Russ. ^ Ry. 
492. The prisoners were indicted for entering land at night, armed 
with bludgeons, with intent to destroy game; there was also a count 
for a common assault. The only weapons proved to have been used by 
the prisoners were sticks. One of these was produced, with which one 
of the prisoners, on being attacked by the gamekeeper, had defended 
hiraseli", and knocked the gamekeeper down. The stick, however, 
was a very small one, fairly answering the description of a common 
walking-stick. On its being objected, that the stick could not be con¬ 
sidered an offensive weapon within the statute, Johnson's case was 
cited for the prosecution, and it was contended that the use made of 
the stick by the prisoner showed both his intention and the nature of 
the stick. Gurney, B., said that if a man went out with a common 
walking-stick, and there were circumstances to show that he intended 
to use it for purposes of offence, it might, perhaps, bo called an 
offensive weapon within the statute; but if he had it in the ordinary 
way, and some unexpected attack or collision was provoked to 
use it in his own defence, it would be carrying the statute somewhat 
too far to say it was an offensive weapon, within the meaning of the 
net. The prisoners were convicted of a common assault only. Fry's 
case, 2 31(h). Rob. 42. Large stones are offensive weapons, if the 
jury are satisfied that the stones are of a description capable of 
iutfictiug serious injury if used offensively, and that they were 
brought and used by the defendants for that purpose. Grice's cum, 
7 a .S- P. 803. 


ASSAULT UPON PEfiSONS ArrEEIIENniKft Ol'FENhEES. 

By 9 Geo. 4, c. 69, s. 2, “ where any person shall be found upon 
any land, commjj^jting any such offence as is herein-before mentioned 
(see Ball's ease, post), it shall be lawful for the owner or occupier of 
such land, or for any person having a right of free warren or froo 
chase thereon, or for the lord of the manor or reputed manor, wherein 
such land may be situate, and also for any gamekeeper or servant of 
any of the persons heroin-before mention^, or any peTson assisting 
such gamekeeper or servant, to seize and apprehend such offender 
upon such knu, or in case of pursuit being made in any other place 
to. which he may have escaped therefrom, and to deliver him, as soon 
as may be, into the custody of a peace officer, in order to his being 
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conveyed before two justices of the peace. And in case such offender 
shall assault or offer any violence with any gun, cross-bow, fire¬ 
arms, bludgeon, stick, club, or any other offensive weapon whatsoever, 
towards any person hereby authorised to seize and ^prehend him, he 
shall, whether it be his first, second, or any other offence, bo guilty of 
a misdemeanor; and, being oouvicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for seven 
years, or to bo imprisoned and kept to hard labour in the common 
gaol or house of correction, for any term not exceeding two years; 
and in Scotland, whenever any person shall so ofiend, ho shall be 
liable to be punished in like manner.” 

On an indictment under this statute, the indictment must state, and • 
the prosecutor must prove: 1st, that the defendant was found upon 
some laud committing one of the offences specified in the 9 Oeo. 4, 
c. 69, a. 1, ante, p. o36 ; 2ad, that ho is himself either the owner or 
occupior of the land, or person having a right of free warren or free 
chase, or land of the manor, or gamekeeper, or servant of any of the 
above-named persons, or a person assisting such gamekeeper or ser¬ 
vant ; 3rd, the assaulting or offering violence, with a gun, &c., at the 
time of the attempted apprehension. See iZ. v. Cttrnock, 9 C. iV 
P. 730. 

A gamekeeper, or other person lawfully authorised, may apprehend 
poachers without giving notice of his purpose. Payne'a ease, 1 3I<to, 

0. C. 378, post, title Murder ; Davis’s case, 7 C’. ^ P. 785; p’ichl- 
imfs case, 2 C. AT. 021; and without any written authority for 
that purpose. Pried’s case, 7 C. ZJ- P. 178. But they must be upon . 
tho land or manor of his master, fijr he cannot apprehend them upon 
the lands of others without authority. case, supra. When, 

therefore, gamekeepers hearing firing in their employer’^ premises 
waited for the poachers in the road, and endeavoured to apprehend 
them there; Wightman, J., held that they were nld^ustified in 
so doing. 3feadha$>i’s case, 2 C. JC. 033. 

Although the foregoing section is cofilined to tlic offences spccific<l 
in the first section, yet offenders, under the ninth section, may also bo 
apprehended; for though a greater punishment is inflicted where 
several are out armed, they arc still guilty of an offence under the 
first section. BaWs case, 1 3I(Ht, C. C. 330. See title, 3Inrder. 

By the game amendment act,^ 1 & 2 Wm. 4, c. 32, s. 31, trespassers 
in search of game may bo required to quit the laud, and to tcU their 
names and abodes, and in case of refusal may be iipprebended and 
taken before a justice. See Louyh case, 7 U. <§• P. 314. 
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Whim nil offence at coninwn fnw . 
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Mate 8 9 Viet. c. 109 


Gaming houses .... 

• • > 4 • • 0^3 

Retting houses .... 

••«••• 0^3 


When an offence at common Idw."] Gaming, says Hawkins, is 
permitted in England, ui)on every possible subject, excepting where 
it is accompanied by circumstances repugnant to morality or public 
policy, or where, in certain special cases, it is restrained by positive 
statutes. JIutvk, 1\ C, b. 1, e. 1)2, s. 1. But where the playing is, 
from the magnitude of the stake, excessive, and such as is now com¬ 
monly understood by the tenn “gaming,” it is considered by the law 
as an oilence, being in its eonse(j[uenccs most mischievous to society. 
1 Utm. hj G'm/,,455. 

Tlie principal statutoiy provisions against gaming were contained 
in the 1) Anne, c. 14 (E.); the 18 Geo. 2, c. 34 (E.); the 10 Wm. 3 
(1.); and the 11 Anne (I.); but these statutes, with regard to the 
punishment of gaming, arc repealed by the 8 & 1) Viot. c. 109, s. 15, 

By the s<u||ateentli section of the latter statute (E. & 1.), which is 
entitled “ iSrAct to amend the law concerning Games and Wagers,” 
“ every person who shall by any fraud or unlawM device or ill prac¬ 
tice in playing at or with catds, dice, tables, or other game, or in 
bearing a part in the stakes, wagers, or adventures, or in betting on 
the sides or hands of them that do play, or in wagering on the event 
of any game, sport, pastime, or exercise, win from any other person 
to himself, or any other or others, any sum of money or valuable 
thing, shall be deemed guilty of obtaining such money or valuable 
thing from such other person by a false pretence, with intent to cheat 
or defraud such person of the same, and being convicted thereof shall 
be punished accordingly.” !5ee Moss's ense, 6 Weeklg Rep., ante, 
p. 464. 

As to gaming houses, see 17 & 18 Viet. c. 38, “ An Act for the 
Suppression of Gaming Houses.” 

As to the suppression of betting houses, see 16 & 17 Viet. o. 119. 
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SUlS.iXCE TO IIIQlIWArS. 

XJrON prosecutions for nui.sance to a highway, the prosecutor must 
prove; Ist, that the way in question is a common highway; 2nd, the 
obstructing of it, or other nuisance. 

Proof of the way being a highway.'] Every way which is common 
to the public is a highway. Thus a bridge may be a common high¬ 
way. 2 Ld. Magm. 1174. So a footway; Logan v. Burton, 5Ji, 

C, 513; for it is a public highway for foot-passengers; Alien v. 
Ormondf 8 East, 4. So a public bndlc-way. Jt, v. Inhah. of Halojg, 
13 East, 95. So a towing-path, used only by horses employed in 
towing vessels, is a highway for that pui^ose. ^ Per Bagleg, J,, B, 
V. Severn and Wye Jtaihray Co., 2 B. A. 648. And a railway 
made under the authority of an act of parliament, which provides 
that the pubUo shall hate the beneficial enjoyment of it, is also a 
highway, to be used in .a particular manner, m . v. Severn and Wye 
Bailway Co*, 2 B. ^ A, 646. A river which is common to all the 
king’s subjects, has been frequently held to be a highway; and 
if its course change, the highway is diverted into the new channel. 











. Highways — Nuisance. 545 

1 Eol. Ab. 390; HammmiiPs case, 10 Mod, 382; Hawh. 2\ C.h, 1, 
r. 76, s. 1. 

It must appear that the highway was a way common to all tho 
kiDg|s subjects; for, though numerous persons may be entitled to 
use it, yet, if it bo not common to all, it is not a public highway. 
Thus a private way, sot out by commissioners under an inclosure act, 
for the use of tho inhabitants of nine parishes, and directed to bo 
repaired by them, does not concern the public, nor is of a public 
nature, but merely cincems the individuals who have a right to use 
it E. V. Eirhards, 8 'J\ E. (>34. In general, the proof of any par¬ 
ticular way being a highway, is from the use of it by the public as 
such for such a number of years as to afford evidence of a dedication 
by the owner of the soil to tho public. The particTilar manner in 
which it has been used, says Mr. Starkie, as where it has been used 
for some public purpose, as conveying materials for the repairs of 
other highways (E. v. Wandsworth, 1 E. «.V Aid. 03), or upon any 
occasion likely to attract notice, is very material; for such instances 
bf riser would naturally awaken tlio jealousy and opposition of any 
private owner, who was interested in preventing the acquisition of 
any right by the public; and consequently acquiescence affords a 
stronger presumption of right, than that which results from posses¬ 
sion and user in ordinary oases. 2 Stark. Er. 380, 2«rf ed. A road 
may be dedicated to the public for a certain time only, as by the pro¬ 
visions of an act of parliament, and upon the expiring or repeal of the 
act, its character as a public highway will cease. JfeZ/orV case, 
\ E, Ad. 32. With reference to this case, however, Patteson, J., 
in giving judgment in E, v. Landsmere, 15 Q. E. 689; S. C, 19 L. 
J. M. C. 215, said, “ At the trial I was pressed with The King v. 
Mellor, but I cannot help thinking that tho court decided on the old 
doctrine of adoption by the parish through which the road passes, 
which has iMeu now quite abandoned.” In E. v. Landsmerv, a 
tuiupike roaa, made under a local act, which was to be in force for a 
limited time, and wliich had been*used by the public both during 
that time and after its expiration, was held to be a highway which 
the parish was bound to repair. Where commissioners for setting out 
roads have exceeded their authority, in directing that certain private 
roads which they set out, shall be repaired by the township, if tho 
public use such roads, it is a question for the jury whether they have 
not been dedicated to the public. Wrighfs mse, 3 E. Ad. 681. 
In the same case, l^ord Tenterden held, that when a road runs 
through a space of fifty or sixty feet, between inclosures set out by 
act of parliament, it is to be presumed that the whole of that space is 
public, though it may not all be used or kept in repair as a road. 

Unless there be some one who was capable of dedicating the soil to 
the public, it seems that a use of it as a highway by them, and repairs 
done by the parish under a mistaken idea of their liability, will not 
create such liability, though it would be otherwise if tho repairs were 
done with a fall knowledge of tho facts, and with an intention of 
taking upon themselves tho burthen. E. v. Edmonton, 1 Moo, Ik E. 
24. Trustees, in whom land is vested for public purposes, may dedi¬ 
cate the surface to tho use of the public as a highway, provide swdi 
use be not inconsistent with the purposes for which tne land is vested 
in them. R, v. Leake, 5 E, Ad, 469; 2 Ncv. M. 583. See 
also Grand Surrey Caml v. II(dl, ante, p. 320; and JR. v. East- 
mark, 11 Q. E, 877. 

In determining whether or not a way has been dedicated to the 
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public, the proprietor’s intention, must be considered. If it appear 
only that he has suffered a continual user, that may prove a dedi¬ 
cation ; but such proof may be rebutted by evidence of acts showing 
that he contemplated only a licence resumable in a particular event. 
Thus where the owner of land agreed with an iron company, and with 
the inhabitants of a hamlet repairing its own roads, that a way over 
his land, in such hamlet, should be open to carriages, that the com¬ 
pany should pay him a year, and find cinder to repair the way, 
and that tlie inhabitants of the hamlet should Iqful and lay down the 
cinder, and the way was thereupon left open to all persons passing with 
carriages for nineteen years, at the end of which time a dispute arising, 
the passage was interrupted, and the interruption acquiesced in for 
live years; it was held, that the evidence showed no dedication, but 
a licence only, resumable on breach of the agreement, liarrachugh 
V. Johnson^ 8 A. (§* E. 99 ; and see li. v. ('horhy^ 12 Q. JB. 516. 

Now, by the highway act 5 & 0 Wm. 4, c. 50, s. 23, no road or 
occupation way made, or hereafter to be made by any individual or 
private person, body politic or corporate, nor any roads already set 
out, or to be hereafter set out as a private driftway or horsepath, in 
any award of commissioners under an inclosure act, shall be deemed, 
&c., a highway which the inhabitants of any parish shall be liable to 
repair, unless the person, &c., proposing'to dedicate such highway to 
the use of the public, shall give three months* notice in writing to the 
surveyor of the parish of his intention to dedicate such highway, 
describing its situation and extent, and shall have made the same in 
a substantial manner, and of the width required by the act, and to 
the satisfaction of the said surveyor, and of any two justices, &c., 
who, on receiving notice from such person, &c., are to view the same 
and to certify that such highway has been made iu a substantial 
manner, &c., which certificate shall be enrolled at the next (uiarter 
sessions, then and in such case, after ttie said highway shall have 
been used by the public, and duly^ repaired by the said person, &c. for 
twelve calendar months, such highway shall for ever thereafter be 
kept in repair by the parish in which it is rituate: provided that on 
receipt of such notice as aforesaid, the surveyor shall call a vestiy 
meeting, and if such vestry shall deem such highway not to be of 
sufficient utility to justii^ its being kept in repair at the expense of 
the said parish, any one Justice of the peace, on the application of the 
said surveyor, shall summon the party proposing to make the new 
highway, to appear before the justices at the next special sessions for 
the highways, and the question as to the utility of such highway 
shall be determned at the discretion of such justices. This section is 
not retrospective in respect of roads completely public by dedication at 
the passing of the act, but applies to roads* then made and in pro¬ 
gress of dedication. J2. v. Westnutrli, 2 Moo. R, 305. 

According to the opinions of some persons, a way was only a high¬ 
way when it led directly from a market town, or from town to 
town. Hatch. P. C. ft, 1, c. 76, s, 1. It is said by Lord Hale, that 
if tkvr&j lead to a market, and is a way for all travellers, and com~ 
mtmioates with a great roady it is a hignway; but if it lead only to a 
church, or to a private, house, or to a village, then it is a private 
way; Wt ft is a matier of fact, and much depends upon bommon 
reputotion. 'Amtin^s cuse, 1 Vent, 189. But it is now held to be 
sufficient if the w^ in question communioatos at its termini with 
other highways. Thus on an indictment for obstructing a passage, 
which led from one paart of a street, by a oircttitous route, to another 
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part of the same street, and which had been open to the public as 
far back as could be remembered, Lord EUenborough held this to be 
a highway; though it was not in general of use to those walking up 
and down the steeet, but was only of convenience when the s&ect 
was blocked up with a crowd. Lloyd’s case, 1 Camph, 260. "^^ether 
a street which is not a thoroughfare can be deemed a highway, 
has been the subject of considerable discussion. In the case iMt 
cited. Lord EUenborough said, I think that, if places are lighted by 
j)ubUc bodies, this is strong evidence of the public having a right of 
way over them; and to say that this right cannot exist, because a 
particular place does not lead conveniently from one street to another, 
would go to extinguish aU highways wJicre (as in Queen’s-square) 
there is no thoroughfare.” The same doctrine was recognised by 
Lord Kenyon, in the case of The liwjhy Charity y. Merryweatlur, 
H Last, 370 (w), where he says, “ As to this not being a thorough¬ 
fare, that can make no difference. If it were otherwise, in such a 
great town as this it would be a trap to make persons trespassers.” 
The opinions of Lord Kenyon and Lord EUenborough on this point 
have, however, been questioned. In Woodyer v, Hadden, 5 Taunt. 

125, the court ex})resscd their dissatisfaction with the dictum of LoM. 
Kenyon, in tlie Mughy case ; and in JII/chI v. Veal, 5 Ji. 4" 

Abbott, C. J., after referring to that ease, sa,id, “ I have great diffi¬ 
culty in conceiving that there can be a public highway, which is not 
a thoroughfare, because the public at large cannot bo in the use of 
it;” and similar doubts were expressed by Ilolroyd and Best, JJ. 
It may, perhaps, bo questioned, whether the reason given by the 
Chief Justice in the latter case, is a satisfactory one. In many 
instances, as in that of Queen’s-square, mentioned by Lord EUen¬ 
borough, the public at large have the use of it, as forming an approach 
to the houses buUt around the square. In such cases the proper 
question seems to be, not whether the place is a thoroughfare, but 
whether it is in fact useful to the public. In JK. y. Marquis of 
Ikncnshire, infra, Patteson, J., seemed to be of opinion, that if a 
road long used as a thoroughfare, be lawfully stopped at one end, the 
right of way over the remainder is not gone. 

Where justices in petty session have made an order for stopping a 
highway, under a local act giving a power of appeal, and tiie time 
for appeal has elapsed, it cannot be contended, on an indictment for 
obstructing such way, that the order was bad, because the justices 
were not properly summoned to the petty session. But am^order 
made under tne 66 Geo. 3, c. 68, s. 2, which enacts, that “where it 
shall appear upon the view of any two or more ” justices that a high¬ 
way is unnecessary, the same may be stopped by order of such 
jimtices; the order is not vdid if it state only that the jimtices 
viewed the public roads, &o. within the parish, &c. (in which the 
road lies), and hoing satisfed that certain roads are unnecessary, do 
order the same to be stopped up, and the objection may be teken at 
the trial of such indictment. M, v. Marquis of Downskire, 4 A, q* 
I'j, 698. And see further as to stopping highways, M, v. Cambridge¬ 
shire, Id. in. , . V J 1. v •* 

By an act for inclosing lands in several j^nwies and townspips, it 
was directed that the allotments to be made in resjfeot of certain mes¬ 
suages, &o. should be deemed part and parcel of the townships 
respectively in which the messuages, &c. were situate. And the 
commissioners under the act were directed in their award to m^e 
such orders as tbev should think neoessarv and nrouer oonceminir all 
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public roads, “ and in what townships and parish the same are 
respectively situate,” and by whom they ought to be repaired. The 
commissioners by tiieir award directed that there should be certain 
roads. One of these, called the Sandtoft-road, passed between two 
allotments. The road was ancient. The part of the common over 
W'hich it ran before the award, was in the township of H., and the 
road was still in that township, unless its situation was changed by 
the local act and tho award. The new allotments on each side were 
declared by tho award to be in other townships than H. The award 
did not say in what townships the road was situate, nor by whom it 
was repairable. It was held, that the act by changing the local 
situation of the allotments, did not, as a consequence, change that of 
the adjoining portions of roads, and, therefore, that the road in 

?uestion continued to be in II. It was also held by Lord Denman, 
'. J., that where the herbage of a road becomes vested by the 
general inclosure act f41 Geo. 3, o. 109, s. 11), in the proprietors of 
allotments on each siae, no presumption arises that the soil itself 
belongs to such proprietors. JR. v. JRJutJkkl, 4 A, E. 156, 

By the highway act 5 & 6 Wm. 4, c. 50, ss. 88, 89, persons 
a^ieved by the decision of the justices in stopping or diverting 
highways, may appeal to the sessions, where a jury is to determino 
whether the highways stopped, &c., arc unnecessary, or more com¬ 
modious, &c. 

By see. 92, where a highway is turned or diverted, tho parish, or 
other party liable to repair the old highway, shall repair the new 
hi^way, without any reference whatever to his parochial locali^. 

Where on an indictment for obstructing a highway, a principal 
question was, whether the way was public or private, and evidence 
was offered that a person since deceased had planted a willow on a 
spot adjoining the road, on ground of which he was tenant, saying at 
the same time, that lie planted it to show where the boundary of the 
road was when he was a hoy; it was held, that such declaration was 
not evidence, eitlier as showing reputation, as a statement aecom- 
panying an act, or as the admission of an occupier against his own 
interest. Bliss's case, 7 A. E. 560. 

But on an indictment against a township for non-repair of a road, 
an indictment against an adjoining township for non-repair of a 
portion of highway in qpntinuation of the road in question, either 
submitted to, or prosecuted to conviction, is admissible as evidence to 

Jrove^tho road in question to he a highway. It. v. Brif/htsuh 
iicrlmc, 13 Q. B. 933; S. (J. 19 L, J. M, V. 50. 

Proof of the highway as set forth.] The highway in question must 
be proved as set forth in tlic indictment; hut if the description bo 
too general and indehnitc, advantage must be taken of that defect by 
plea in abatement, and not under the general issue. JJ. v. Ilamnter- 
smithy 1 StarJe. N, P. C. 357; and see It. v. Waverton, 2 JDen. C, 
C. JR. 340; 8, C. 21 L. J. M. C. 7. But an indictment describing 
a way as from A. towards and unto B. is satisfied by proof of a 
public way leading frbm A. to B., though it turns backward between 
A. and B..at an acuto angle, and though tho part from A. to the 
angle be ^ immemorial way, and the port from the angle to B. be 
recently ^ei^dted. S. was a church: the path from A., after passing 
the porat which the obstru«tiou took place, reached the wuroh- 
yord, but not the church, before reaching the angle; it was held by 
Lord Denman, G. and semhky iwr Coleridgey that this proof 
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would not have supported an indiotmeut dosoribing the whole as 
an immemorial way. E. v. Marchioness of JDownshire, 4 A. & 
E, 232. 


An indictment for obstructing a highway (bv placing a gate across 
it), stated the way to be from the town of C.” to a place called H., 
and charged the obstruction to be “ between the town of C.” and D. 
lly a local paving act, the limits of tlie town of 0. were defined, and 
the }<Kus in quo was within these limits, and the prosecutors relied on 
the local turnpike acts, which prohibited the erection of gates within 
the town. It was held by Patteson, J., that there was a variance, 
and the indictment could not be sustained, as the terms “ from ” and 
“ between ” excluded the town; and according to the limits defined 
by tlie local paving act, on wMch tho prosecutors relied .as bringing 
the obstruction within the other local acts, the obstruction was shown 


to be in tho town. Fisher's casey B O. if P. G12. So where it appeared 
on a similar indictment, which described the highway as “leading 
from the township of D. in &c., unto the town of C., ” that the gate was 
put up in the township of D.; Coleridge, J., held, that the defendant 
must bo acquitted, as the words “ from” and “ unto ” excluded the 
Urmini, E. v. Botf^ldy Carr. ilf. 151; see also E. v. Steventonf 
1 C, (!Sf K. 55, Where the way was stated to be “ for all the li^e 
subjects, &c., to go, &c., with their horses, coaches, carts, and 
carriages,” and the evidence was that carts of a particular description, 
and loaded in a particular manner, could not pass along the way, it 
was held to be no variance. E. v. Li/on, Ey. ^ Mou. N. P. C. 151, 
Where the way is stated to be a pack and prime way, and appears to 
be a carriage-way, the variance is fatal. E. v. Inhah, of iff. Weo~ 
iiarcTs, 6 C, E. 582. But where the indictment alleged an im¬ 
memorial wav, and the evidence proved that the way had been 
made within legal memory, the variance was held to be immaterial. 
Eoy. V. Nortpeston, 16 Q, B. 101); S. C. 20 L. J. M, C. 46; and 
now see 14 & 15 Yiot. c. 100, s. 1, as to the power of amendment in 
cases of variance between the indictment and tho proof. 


Proof of the hitjhwny as sd forth — U'iih rcyard to the termini.‘\ Al¬ 
though it is imneeessary to state the termini of the highway, yet if 
stated they shoiild bo proved as laid. E. v. Vpton-on-Severn, G V. 
^ P. 133. See also E, v, Norweston, siqmi. 

Proof of eharujing.'\ An ancient highway cannot bo changed 
without tile king's licence first obtained, upon a writ of ad quod dam¬ 
num and inquisition thereon found, that such a change will not be 
prejudicial to the public; but it is said that the inhabitants are not 
Dound to watch such new way, or to make amends for a robbery com¬ 
mitted therein, or to repair it. 1 Hawk. P. C.h, 1, c. 76, s. 3, A 
private act of parliament for inclosing lands, und vesting a powen in 
commissioners to set out a new road, is equally strong, as to these 
consequences, with the writ of ad quod damnum. 1 Burr, 463. An 
owner of land over which there is an open road, may inclose it of his 
own authority ; but he is bound to leave sufiicient space and room for 
the road, and he is obliged to repair it till he throws up the inclosure, 
ihid. , ^ . 

The power of widening and changing highways was given to jus¬ 
tices of the peace, by the 13 Geo. 3, o. 78, and 65 Geo. 3, c. 68, and 
is continued to them, under certain modifications, by tho recent high¬ 
way act, 6 & 6 Wm. 4, c. 50, 
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. ^ A statate giying authority to make a new oouwe for a navigable 
river, along whioh there is a tomng^path, will not take away the right 
of the pulmo to uso that path, without express words for that purpose. 
Tippett^9 eascy I Muss, h/ Ot^ea. 847, , ’ ' 

Proof of^ the nuisance—what acts amount to,"] There is no doubt but 
that all iniuricB whatever to any highway, as by digging a ditch or 
making a hedge across it, or laying lo^ of timber on it, or doing any 
act which will render it less commodious to tho public, are nuisances 
at common law; and it is no excuse that the logs are only laid hero 
and there, so that people may have a passage by winding and turning 
through them. ^ Hawk, P, (j. h. 1, c, 76, ss. 144,145, So erecting a 
gate across a highway is a nuisance; for, it not only interrupts tho 
public in tlieir free and open passage, but it may in time become evi¬ 
dence iu favour of the owner of the” soil. Id, c, 76, s. 9. It is also a 
nuisance to suffer the ditches adjoining a highway to befoul, by reason 
of which the way is impaired; or to suffer the houghs of trees grow¬ 
ing near tlie highway to hang over the road iu such a manner as to 
incommode tho passage. Id. c, 76, s. 147 ; and see 5 & 6 Wm. 4, 
0 . 60. There can be no doubt, that every contracting or narrowing 
of a public highway is a nuisance: it is frequently, however, difficult 
to determine how tar in breadth a highway extends, as where it runs 
across a common, or where there is a hedge only on one side of the 
way, or where, though there are hedges on both sides, tho space be¬ 
tween them is much larger than what is necessary lor tho use of tho 
public t in these cases it would bo for a jury to dctcimino how far tho 
road extended. It seems that in ordinary coses, where a road runs 
between fences, not only tho part which is maintained as solid road, 
but the whole space between tho fences is to be considered as liigh- 
way. -1 Muss, oy Grea, 360 ; IJrotcnlow v. Tomlinson, 1 M. iS> Or, 
484; Wrights case, 3 li, Ad, 681; Reg, v. the liirmingham Railway, 
1 Carr, N. ^ H,, Railway cases, 317, Where a waggoner occupied 
one side of apublie street l|f a city, before his warehouses, in loading 
and unloading his waggons, for several hows at a time, by night and 
by day, having one waggon at least usually standing before his ware¬ 
houses, so that no waggon could pass on that side of the street; this 
was held to be a nuisance, although there was room for two carriages 
to pass on the opposite side. Russell's case, 6 Mast, 427. So keeping 
coaches at a stand in a street, plying for passengers, is a nuisance. 
Cross's case, 3 Campb, 226. So exhibiting effigies at a window, and 
^ereby attracting a crowd. Carlisle's, case, 6 (/. P. 637. Plough¬ 
ing tip a fo^ath is a nuisance. Griesky's case, 1 Fe 7 it. 4; Well- 
beioved on iLighwuys, 443, both on the ground of inconvenience to tho 
public, and of iiguring the evidence of their title. Where at tho 
trial it appeared, that the defendants were a company, established by 
deed, for the purpose of l:^hting the streets of a towu with gas, and 
had obtained a eertifioate of complete registration under tho 7 & 8 
Viet, 0 .110; that they had opened a trench in one of tho streets,for 
the purpose of laying down their mains along the middle of the street; 
that they had obtained^ the permission of tho highway board as well 
as of the ^jearonussioners for lighting the town appointed mider a local 
act forS^iAiing ; and it was Emitted that they had us^reasonable 
despaat^%Jd laying doini tiio pipes and restoring tho road, but during 
the exeiaation of the works the street was impassable: it was hdd, 
that iimsmtich as the acts of the defendants were in no respect done 
in tim heoeasarypre^r use of the highway, Ihey were guilty of a 
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nuisance in obstructing the use of it« B, v, Sheffield Qm Conaumeris* 
OompunUy 18 Jur, 146 (n). 

The obstruction of a nayigable river is likewise a public nuisance, 
ns by diverting part of the water whereby the current is wenk^ed, 
and made unablo to carry vessels of the same burthen as before. 
JlawJi, P, C. 6*. 1, c. 75, s. 11. The building of abridge, partly in 
the bed of a navigable river, will be a nuisailbo if it obstruct the 
navigation, but not otherwise. v. Peffs, 16 Q. B. 1022. Seo 

also York and North Midland Itailway Comp. v. Beg, (in error), 
7 Jftailw. Cus. 459. In B. v. Bmsell, 3 BL Bl. 942; S. C. 23 
L. J. 173, the jury found that the obstniction, “ although a nuisance, 
was not sufficiently so as to render the defendant criminally liable,” 
upon which the juage directed a verdict of afequitfal, and the Court of 
Queen’sIknch held, that the jury must be understood as finding that 
tlie obstruction in question was so insignificant as not to constitute q, 
nuisance, and refused to disturb the verdict. But if a vessel sink by 
accident in a navigable river, the owner is not indictable as for a 
nuisance in not removing it. IFaifs case, 2 JBsp. 675, And where 
a staith was erected stretching into the river Tyne, and used in 
shipping cools, whereby the publio had a better and cheaper supply 
of that article, it was held to bo no nuisance, diss. Lord Tentcrden. 
Bussell’s case, 6 B. S C. 566; 9 D. SB. 5<}6. But see Ward’s case, 
post. In Bussell’s case, it'was said by Mr. Justice Bayley, in his 
summing up to the jury, that where a great publio benefit accrues, 
from that which occasions the abridgment of the right of passage, 
that abridgment is not a nuisance, but ploper and beneficial ; and 
ho directed the jury to find a verdict for the defendants, if they 
thought the abridgment of the right of passage was for a public 
purpose, and produced a jmblic benefit, and if it was in a reasonable 
situation, and if a reasonable space was left for the passage of vessels 
nai^atiug the river Tyne. On a motion for a new trial, the Court 
of hang’s Bench, with the exception of Lord Tenterden, held this 
direction right. Lord Tenterden said, ^Admitting there was some 
public benefit both from the prioe and condition of the coals, stiU I 
must own that I do not thinx those points could be properly taken 
into consideration, in the question raised by this indictment. That 
question I take properly to have been, whether the navigation and 
passage of the vessels on the public navigable river was mjured by 
these erections.” “Where the lessee of the corporation of London, the 
conservators of the river Thames, erected a wharf between high and 
low water mark, extending for a considerable space along the river; 
upon an indictment for a nuisance, it was contended, that as claim¬ 
ing under the corporation, the party had a right to make tlie wharf. 
But Abbott, C. J., said, “ Will you contend that you have a right to 
narrow the river Thames, so long as you have space sufficient for tlie 
purposes of navigation ? ” The argument that the wharf was a public 
benefit, was then advanced; but the Chief Justice said, “Much 
evidence has been adduced on the part of the defendant, for the pur¬ 
pose of showing that the alteration affords greater facility and con¬ 
venience for loading and unloading; but the question is, not whether 
any private advantage has resulted from the alterations to any par¬ 
ticular individual, but whether the convenience of the public at large, 
or of that portion of it which is interested in the navigation of fte 
river Thames, has been affected or diminished by Ibis alteration.” 
Lord Qrosvenoi^s case, 2 Stark, B, P, C, 511. BusselPs case has 
been overruled by a recent decision. On an indictment for a nuisance 
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in a navigabte rire; and conunon king’s highway, called tho lurhour 
of 0., by erecting an (stabankment in the water-way, the jury found 
that the embankment was a nuisance, but was oounterbmanoed by 
the public benefit arising from the iteration. It was held by the 
Court of King’s Bench, that this finding amounted to a yerdiot of 
guilty, and that it is no defence to such an indictment, that dithougli 
the work be in somS degree a hindrance to navigation, it is advan* 
tageons, in a greater degree, 4;o other uses of the port. WimVs 
mse^ A. JE. 384; and see JL v. Morris, 1 B. *§* Ad, 441; and 
R, V. Randfdl, Carr M. 496. Where on the trial of an indictment 
for a nuisance by erecting and continuing piles and planking in a 
harbour, and thereby obstructing it and rendering it insecure, a 
special verdict was found, that by tbo defendant’s works the liarbour 
was in some extreme cases reildered less secure; it was held, that the 
defendant was not responsible criminally for consequences so slight, 
uncertain, and rare, and that a verdict of not guilty must be entered. 
TindaIVs case, 6 A. (?(• J?. 143. Where the crown has no right’to 
obstruct the w'hole passage of a navigable river, it has no right to 
erect a weir to obstruct a part, except subject to tho rights of tho 
public, and therefore Uie weir would become illegal upon the rest of 
the river being so choked, that there coiild be no passage elsewhere. 
Wilcoek's case, 8 A. B. 314. 

Proof of the nuisance—authorised hy an act of parliamcHt.] By 
an act reciting that a railway between certain points w'ould be of 
great public utility, and would materially assist the agricultural 
interest and the general traffic of the country, power was given to a 
company to make such railway according to a plan deposited with 
the clerk of the peace, from which they were not to aeviate more 
than one hundred yards. By a subsequent act, the company of 
persons authorised by them, were empowered to use locomotive 
engines upon the railway. The railway was made parallel and 
adjacent to an ancient highway, and in some cases came within five 
ya^B of it. It did not appear whether or not the line could have 
been made in those instancos to pass at a greater distance. The 
locomotive engines on the railway frightened the horses of persons 
using the highway as a carriage-road. On an indictment against tlie 
company for a nuisance, it was held, that this interference with the 
rights of the public must be taken to have been contemplated and 
sanctioned by the legislature, since the words of the statute autho¬ 
rising the use of the engines, were unqualified; and the public benefit 
derived from the railway (whether it would have excused the alleged 
nuisance at common law or not, see JPard's ease, supra), showed at 
least, that there was nothing unreasonable in a clause of an act of 
parliament giving such unqualified authority. It, v. Pease, 4 li. 

Ad. 30. 

But where a railway company is authorised by act of parliament 
to obstruct public or ’private roads only on a condition which they 
have not performed, it may be indicted for a nuisance on the old 
highway. J?.'v. 8c<M, 3 Q. P, 543; and see JR. y, lUgly, 14 

\ 

Proqf of tiuisant^—whether jmtijiahle from necessity,), It not 
unfrequently beoo^s a questita, whether the obstruction oom- 
plained df is justifiable by reason of the necessity of the case, as 
wlfon it occurs ill' the ui^ and neces^iry course of the party’s 
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lawful btisiness. The defendant, a timber-merohont, occupied a 
small timber-yard close to the street: and, from the smallness of 
his premises, he was obli^d to deposit the long pieces of timber in 
the street, and to have tnem sawed up there before they could be 
carried into the ^ard. It was argued, that this was necessary for his 
trade, and that it occasioned no more inconvenience than draymen 
letting down hogsheads of beer into the cellar of a publican. But 
Lord Ellenborough said, “ If an unseasonable time is occupied in 
the operation of delivering beer from'a brewer’s dray into the cellar 
of a publican, this is certainly a nuisance. A cart or waggon may 
be unloaded at a gateway, but this must be done with promptness. 
So as to the reptdring of a house; the public must submit to the 
inconvenience occasioned necessarily in repairing the house; but if 
this inconvenience be prolonged for an unseasonable time, the 
public have a right to complain, and the party may be indicted for a 
nuisance. The defendant is not to eke out the inconvenience of his 
own premises, by taking it in the public highway into his timber- 
yard ; and if the street be narrow, he must remove to a more com¬ 
modious situation for carrjring on his business. ” Jones's case, 3 Catin^b, 
230. 8o although a person who is rebuilding a house is justided in 
erecting a hoard in thus street, which serves as a protection to the 
public; yet, if it encroach unnecessarily upon tlie highway, it is a 
nuisance. See Bush v. Steinman, 1 Bos, .}>* Pm/. 407; BusselVs case, 
6 East, 427, ante, p. 551, 

Judgment and sentence.1 Where a defendant indicted for a nui¬ 
sance to a navigable river, allowed j udgment to go by default, and 
was under no recognizances to appear in the Court of Cluecn’s Bench 
for judgment, the court would not, in his absence, give judgment 
that the nuisance should be abated, although notice had been left at 
his residence of the intention of the crown to pray for judgment, 
the proper course being to sue out a writ of cainas and proceed to 
outlawry. Chichester's case, 2 Den. C. C, B. 458. 

Abatement of nuisances.'} As to the abatement of nuisances, see 
11 & 12 Viet, c. 123, and 12 & 13 Viet. c. 111. 


NOT EEPAiEiNa monwAYS. 

Upon an indictment for not repairing a highway, to which the 
general issue is pleaded, the proseentor mast prove: Ist, that the 
way in question is a public highway {vide ante, p. 544, ei seq.), and 
that it agrees with the description of the way in the indictment 
{ante, p. 547); 2ndly, that it is within the parish or other district 
charged; 3rdly, that it is out of repair; and 4thly, where the 
charge is not upon the parish, but against common right, as upon 
an individual ratione tenurce, the liability of the party to make the 
repairs. 

Proof of liability to repair — parish.} Parishes of common right 
are bound to repair their highways, and by prescription one parish 
may be bound to repair the way in another parish. Per Holt, C, J., 
It. V. Raghy, 12 Mod, 409; Hawk, P. C. h, 1, c. 76; R. v. Aft’d- 
tiUe, 4 Q, B, 240. No agreement with any person whatever can 

f B 3 
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take off this charge. 1 Vmtr. 90, The parish generally, and not 
the overseers, is liable; and an indictment .8gai:^t the latter was 
quashed. IHxon^s rase, 12 Mod. 198. If particular persons arc 
made liable by statrite to repair, and become insolvent, the parish 
a^in becomes liable. 1 Zd. Jtaym, 725. And where a township, 
x^ich ha§ been accustomed to repair its own ways, is e«empted by 
act of parliament from the repair of a certain road, the liability 
reverts to the parish. Jl. v. Sheffield, 2 T. H. 108. The parish "will 
remain liable, though the duty of repairing may likewise be imposed 
upon others. Thus where a statute enacted, that the paving of a 
particular street should bo under the care of commissioners, and pro¬ 
vided a fund to be applied to that purpose, and pother statute, 
which was passed for paving the streets of the parish, contained a 
clause that it should not extend to the particular street, it was held, 
that the inhabitants of the parish were not exempted from their 
common law liability to keep the street in repair; and that the 
parish was under the obligation, in the first instance, of seeing that 
the street was properly repaired, and might seek a remedy over 
against the commissioners. It. v. <SV. George, Hanover Square, 3 
Camjfb. 222. By a navigation act, the proprietors of the navigation 
were required to keep a road in repair, andlrere declared to be liable 
to indictment if it was out of repair. Coleridge, J., held, that this 
did not relieve the townships from their common law liability. J?. 
Briijhtside liierloto, 13 Q. Ji. 933; S. C. 19 L. J. M. C. 50. Wo 
where the trustees of a turnpike-road are required hy statute to make 
the repairs, the parish, or other district, is not exonerated, but is 
liable to be indicted. In such cases, the tolls, granted by the act, 
are only an auxiliary and subordinate fund, and the persons whom 
the public have a right to look to, arc the inhabitants of the district, 
who may apply for relief under the 23rd section of the General 
Turnpike Act. It. v. Netherthong, 2 li. Cl’ A. 179 ; sec also R. v. 
Oxfordshire, 4 1?^- V. 194; R. v. Rresion, 2 Iauv. C. V. 15)3 ; R. v. 
Landsatere, infra, p. 545. Nor can other parties render themselves 
liable to an indictment for not repairing by agreement. Thus an 
indictment against the corporation of Liverpool, stating that they 
were liable to repair n certain highway, by reason of an agreement 
with the owners of houses alongside of it, was held bad, because the 
inhabitants of the parish, who arc itrirnd facie bound to repair of 
all. ways within their boundaries, cannot be discliargod from their 
liability by an agreement ynth others. R. v. Mayor, of Liver¬ 
pool, 3 JEast, 86. . ^ 

If the repairs are done by a parishioner, under an agreement with 
the parish, in consideration of his being excused his statute-duty, 
that is virtually a repair by the parish. iVr Lord EUenhorouyh, R, 
V. Wandmortn, 1 B, Aid. 66. 

When by act of parliament trustees ore authorised to make a 
road from one point to another, the making of the entire road is a 
condition precedent to any part of it becoming a highway repairable 
by the public, An indictment riiarged a township with the non¬ 
repair of a highway; and it appeared in evidence, that the road'in 
question was begun six years before, under a local turnpike act; 
that the trustees had finished it all but about 300 yards at one end 
of the line, and one milo at the other (both out of the township), 
fenced what had made, put up two turnpike-gates, and taken 
toll; that the SWBid was convenient, much used by the public, and 
leading at ea^ ^ into old, open, and public highways; but it was 
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hold by HuUock, B., that the iadiotmentwas premature, the trustees 
not having finished their road according to the act of parliament, 
and consequently that it was no public highway. R, v. llepicorth^ 
cited‘SR. Aaol, 110; 1 Lewin^ C, C, 160. So whore trustees, 
empowered by -act of parliament to make a road from A. to B. (being 
in length twelve miles), completed eleven iniles and a half of such 
rood to a j^oint where it intersected a public highway; it was held, 
that the district in which the part so completed Iw, was not bound 
to repair it. R. v. Cund>erworth, ‘6 R. ^ Ad. 108; and see R. v. 
Paddingion Veetry, 9 R. 4“ G. 460 ; R. v. Hatfield^ 4 A. 4' R. 156 ; 
R. V. Edge LathCf Id. 723; R. v. Cumberworth^ Id. 731. 

It was for soiM time a matter of doubt whether, where an indi¬ 
vidual dedicatecra way to the public, and the public used such way, 
the parish in which it was situated was bound to repair it, without 
any adoidion of it on their part. In the case of R. v. St. Renedict, 

4 B. AM. 450, an opinion was expressed by Bayley, J., that the 
parish was not liable; but this doctrine was denied* in a late case, 
and it was held, that no distinct act of adoption was necessary, iu 
order to r&akc a parish liable to repair a public road ; but that, if the 
road is public, the parish is of common right bound to repair it. It. 
V. Lmlie, 6 R. 4' Ad. 469; 2 Nvc. i$' M. 583; R. v. Lmidsmcre, 15 
Q. B. 689 ; S. C. 19 L. J. 31. C. 215, irtfra, p. 545 ; see also’JKca: v. 
the Paddington Vestry, 9 B. 4' C\ 456. 8ee now ante, p. 546. 

Where a parish is situated partly in one county and partly in 
another, and a highway, lying iu one of those parts, is out of repair, 
the indictment must be against the whole parish, and must be pre¬ 
ferred in that coimty in which the ruinous part lies. R. v. Clifton, 

5 T. R. 498. By the 5 & 6 Wm. 4, o. 50, s. 58, whore a highway 
lies in two parishes, justices of the peace are to determine what parts 
shall be repaired by each; and by s. 59, parishes are bound to repair 
the part allotted to them. The same proceeding may bo adopted in 
the case of highways repairable by bodies politic or corporate, or 
private persons, ratione tenvreo. 

Where a question arises as to the road being within the boundaries 
^of the parish, it is sometimes necessary to prove those boundaries, by 
giving in evidence the award of commissioners appointed to set them 
out. In such case, it must bo shown that the award of the commis¬ 
sioners pursues their authority. By an inolosure act, commissioiiers 
were directed to fix the boundaries of a mi^h, and to advertise in a 

Srovincial newspaper such boundaries. The boundaries were also to 
0 inserted in the award of the commissioners, and to be conclusive. 
The boundaries in the award varying from those in the newspaper, it 
was held, that the commissioners had not pursued their authority, and 
the awrard was not binding as to the boundaries of the paidsh. Reg. 
V. IVashbrooJi, 4 J5. C. 732. By a similar act, commissioners had 
power to settie the boundaries of certain parishes, upon giving certain 
previous notices to the parishes to be aftected by the award. The 
highway in question never having been required by the parish to 
which it was allotted, the judge refused to admit the award in 
evidence, until the requisite notices were proved to have been given; 
and upon an application for a new trial, it was Refused. R. v. 
Jlastingfield, 2 M. 4' S. 558. Where two parishes are separated by 
a river, the medium Mum is the boundary. R, v. Landttlph, 1 3Ioo, 
4- R. 393. 

On the trial of an indictment for the non-repair of a highway, a 
map of the parish produced from the parish chest, which map was 
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made under an inelosure act (which was a private act not printed), 
is not receivable in evidence to show the boundaries of the parish, 
vdthout proof of the inelosure act. Per Erskine, P., M. v. Inhabi¬ 
tants of Milton^ 1 C. K, 58. In that case it was proved by the 
surveyor, who made the map thirty-four years before the trial, that 
he laid down the boundaries of the parish from the information of an 
old man, then about sixty, who went round and showed them to him. 
The learned judge held, that the map would have been receivable as 
evidence of reputation, if it had been also proved that the old man 
was dead, but that, without proof of his death, it was not admissible. 

Where a highway crosses the bed of a river which washes over it 
and leaves a deposit of mud, it seems the parish is not bound to 
repair that part. R. v. Landulph, 1 Moo, M. 393. On an 
inedotment for the non-repair of a highway, in the ordinary form, a 
parish cannot be convicted for not rebuilding a sea-wall wasned away 
by the sea, over the top of which the alleged way used to pass. It. 
V. Patti, 2 Moo. ^ JB. 307. 

Evidence that a parish did not put g\iard fences at the side of a 
road, is not receivable on an indictment, which charges that the 
king’s subjects could not pass as “ they were wont to do,” if no such 
fences existed before. Whiineifs case, 7 C. <5|' P. 208. 

Afer a verdict for the defendants on an indictment for the non¬ 
repair of a highway, the court will not grant a new trial on the 
ground of the improjTer rejection of evidence; but they will suspend 
the judgment, in order that another indictment may be jueferred. 
R. V. Sutton, B. ^ Ad. 52; 2 X. 8c M. 67. 

An indictment for non-repair of a highway, describinj^ the way as 
immemorial, is not supported by proof of a highway extinguished as 
such sixtv years before by an inelosure act, but since used by the public 
and repaired by the district charged. R, v. Westmark, 2 Moo. R. 
305. 


Proof of liability to repair — invhsure.l Whore the owner of lands 
not inclosed, next adjoining to a highway, incloses his land on both 
sides the way, he is bound to make the road a perfect good way, and 
shall not be excused by making it as good as it was before the inclo-* 
sure, if it were then defective; because, before the inelosure, the 
public used, where the road was bad, to go, for their better passage, 
over the fields adjoining, which liberty is taken away. And if the 
owner inclose on one side only, he is bound to repair the whole, if 
there be an ancient inelosure on the other side ; but if there lie not 
such an ancient iimlosurc, he is bound only to repair half; and upon 
laying open the inelosure, he is freed, as seems, altogether from the 
liability to r^air. Hawk, P, C.h.l, c, 76, ss. 6, 7, 8; 3 Bac, Ah. 
Highways, (-F.); 1 Russ, by Grea, 358 ; Wellbelamd on Highways, 
90; 2 Wm, Sound. ICO (nr), n. (12); Woolrych on Ways, 80. But 
where a highway is inclosed under the directions of an act of parlia¬ 
ment for dividing and inclosing common fields, the party inclosing 
. the way is not bound to repair. R. y. Fiecknow, 1 Burr. 461. And 
so also with regard to a road made in pursuance of a writ of ad quod 
damnum. Ex parte Fenner, 3 Atk, 772; Hawk, P. C, b. 1, c. 
76, S.7. • 

Proof of liability to rt^ir—particular districts a?id persons by pre~ 
scription.“\ iUthot^h prima facie the parish is bound to repair all 
the wpys witibin tixe bo4mdaries, yet other bodies or individuals may 
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be liable to such repairs, to the ozonoratiou of the parish.* Thus a 
township, or other particular district, may, by custom, be liable to 
repair; and it is sufSicient to state in the indictment, that the town¬ 
ship has been used and accustomed to repair, and of right ought to 
repair. JB. v. Ecclesjieldy 1 B. ^ A. 348; M, v. West Riding of 
Ic m’shshire, B. ^ A, 623. JB. v. Rfeap^ 2 Q. B. 128. But 
where an indictmenf chared that the inhabitants of the townships of 
Bondgatc in Auckland, iNewgato in Auckland, and the borough of 
Auckland, in the parish of St. Andrew, Auckland, were immeraoriaUy 
liable to repair a highway in the town of Bishop Auckland in the 
parish of St. Andrew, Auckland, and no consideration was laid for 
such liability; the indictment was held bad in arrest of jud^ent, 
as not showing that the highway was within the defendants’ district. 
But it was held to be no objection that the inhabitants of the three 
townships were charged conjointly. R. v. Inhabitants of Auckland, 
lA.^E, 744. 

\yhere it appears that a township has been used immemorially to 
repair all roaus within it, such township is placed, as to repairs, in the 
^ the same situation as a parish, and cannot discharge itself from its 
liability without showing that some other persons, in certainty, are 
liable to the repairs. JB. v. Half eld, 4 JB. A. 15. Where a new 
way is made within the limits of the townships, and which, had the 
parish been bound to repair, must have been repaired by the parish, 
such way must be repaired hj township. JB. v. EcclesfieUl, 1 B, 

A. 348; R. v. Netherthong, 2 B. A. 179. It appears that the 
liability of a township, or other district, has its origin in custom 
rather than in prescription: a prescription being alleged in the 
person, a custom in the land or place; and the obligation to repair 
is of a local, and not of a personal nature. R. v. Ecclesfield, 1 B. ^ 
A, 348. Bo it is said by Bay ley, J., that a parish cannot be bound 
by prescription; for individuals in a parish cannot bind their suc¬ 
cessors. R. V. St. Giles, Cambridge, 5 M. S. 260. The inhabit¬ 
ants of a township, or other district, cannot be charged to repair 
ratione tenurep; for unincorporated inhabitants cannot, as inhabitants, 
hold lands. JB. v. Machynlleth, 2 B. C. 166. 

To charge a township with liability by custom to repair all high¬ 
ways within it, which would otherwise be repairable by the parish 
comprising such township, it is not necessary to prove that there are, 
or have been, ancient highways in the township. Without such 
proof, a jury may infer the custom from other evidence. As that 
the parish consists of five townships, one of which is the township in 
question; that four have always repaired their own highways; that 
no surveyor has ever been appointed for the barish, and that the 
township in question has repaired a highway lately formed within 
it. JB. V. Barnoldswick, 4 Q. B, 4'49. See also JB. v. MidviUe, 
Ibid. 240. 

Upon an indictment a^nst the inhabitants of the township of H., 
for the non-repair of a mghway, a prior judgment of quarter sessions 
upon a presentment by a justice under the 13 Geo. 3, c. 78 for 
non-repair of the same highway by H., and which presentment 
alleged that the highway was in H., and that H. wp liable to r^air 
it,—^it appearing by the judgment that two of the inhabitants or H. 
had appeared and pleaded guilty, and that a fine was imposed,—was 
hold to be conclusive evidence tnat the highway was in H., and that 
H. was liable to repair it. JB. v. Maughton, 1 El. Bl. 601, s. c. 
22 L.‘ J. M. C, 89. Upon an appeal against the appointment of a 
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Btirv^or'of the highways for tho township of K. N., the sessions 
found that tho pansh of M. consisted of two townships; that sur¬ 
veyors had been appointed for each; but latterly, to save exwnse, 
there had been two surveyors appointed for ^e parish at large. 
They l^ewise found that each acted as surveyor in his own township; 
that distinct rates had been made for each township, and applied 
distinctly to the repairs of tho highways in eachP; and the surveyors 
kept distinct accounts, (which w^ere examined by the general vestry,) 
and that the occupiers of lands had been rated, in respect of their 
occupation, to the repair of the highways of that township in which 
the houses they resided in were situate. Lord Tenterden said, that 
if there had been an indictment against either township, and an 
allegation that each township had immemorially repaired the roads 
witmn it, these facts would be sufficient evidence to support the 
averment. M, v. King's NetvUm^ 1 B. Ad, 826. On an issue, 
whether or not certain land, in a district repairing its own roads, 
was a common highway, it is admissible evidence of reputation, 
(^ough slight), that the inhabitants held a public meeting to con¬ 
sider of repaiiing such way, and that several of them, since dead, 
signed a paper on that occasion, stating that the land was not a 
public highway; there being at tho time no litigation on the subject. 
Barrnclouyh v. Johnson, 8 A. 4- K. 99 ; ante, p. 545. 

It seems that the inhabitants of a district, not included within any 
parish, cannot be bound to repair the highways within such district. 
This point arose, but was not decided in the case of JR. v. Kingsmoor, 

2 JB 4- C, 190, which w’as an indictment against an extra-parochial 
hamlet. The court held that it should have been shown on the face 
of the indictment that the hamlet neither formed part of, nor was con¬ 
nected with, any other larger district, the inhabitants of W'hich were 
liable to the repair of the road in question. Upon this point, the judg¬ 
ment for the crown was reversed; but Best, J., observed, “ 1 can find 
no authority for saying that any thing but a parish can ho charged. 
If the law authorises no charge except upon parishes, places that are 
extra-parochial are not, by the general nue of law, liable.” See the 
observations on this case in Wellhehn'd on Highways, 81. 

Proof of liability to repair — csa'porationsj] A corporation, sole or 
aggregate, maybe bound by preseriptiou or usage to repair a highway, 
witliout showing that it is in respect either of tenure or of any other 
consideration. Hawk, P. C. h. 1, c. 76, s. 8; J?. v. 8t. (Hies, Cam¬ 
bridge, 5 M, 4* 'S'. 260. A corporation may be indicted in its corporate 
name for non-repair of a highway, li, v. Mayor, , of Liverpool, 

3 East, 86. B, v. Birmiw/ham 4' Gloaeesfer JRailway Cwipany, 3 
Q. B. 223. 


Proof of liability to rcjmir—private indicidmls.l A private indivi¬ 
dual cannot be bound to repair a highway, except in respect of some 
consideration, and not morely by a ^enerd prescription: because no 
one, it is said, is hound to do what his ancestors have done, except for 
some special reason, as the having land descending from such ances¬ 
tors, which are held by such service, &c. Hawk. P. C. h. 1, c. 76, s, 8; 
Austin's case, 1 Vent. 18&; 13 JRep. 33; B. v. St, Giles, Cambridge, 
5 M. 4' 8 . 260. Yet an indictment, charing a tenant in fee simple 
with being liable to repair, by rgason of the tenure^ of his land, is 
suffictmtly certain, without adding that his ancestors, whose estate he 
has, have always so done, which is implied in the above ^legation. 
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llnich* P. C, h. 1, c. 76, s. 8. In order to exempt a parish, hy showing 
that a private person is bound to repair, it must be shown that the 
burthen is cast upon such other person, under an obligation equally 
durable with that which would have bound the parish, and whi^ ob¬ 
ligation mxist arise in respect of some consideration of a nature as 
durable as the burthen. Per Lord EUetihoroxtgh^ R. v. St. GileSf 
{Jamhridffi-, 5 M. ^ S, 260. Where lands, oharpable with the repairs 
of a bridge or highway, are conveyed to difierent persons, earii of 
such persons is liable to the charge of all the repairs, and may have 
contribution from the others; for the law will not sufier the owner to 
apportion the charge, and tlms to render the remedy for the public 
more difficult. Therefore, where a manor, thus charged, was con¬ 
veyed to several persons, it was held that a tenant of any parcel, 
citlier of the demesnes, or of the services, was liable to tlie whole 
repairs. And the grantees are chargeable with the repairs, though the 
grantor should convey the lands discharged from the burthen, in 
which case, the grantee has his remedy over against the grantor. Meg. 
V. IhicheHS of BuvoleiKjh, 1 fSulk. 658; JR. v. JHucIicridt/c, 4 JMod. 48 ; 
2 Saitnd. 159 (u); 1 Muss, hj Grcit. .358. Where a navigation com¬ 
pany was bound under an act of parliament to rejiair a highway, on 
an indictment for non-repair, a count alleging the liability to repair 
rutionv feuurtp was held bad ; but one alleging their liability under 
the act was held good. M. v. Shf^rJd Canal Comp. 16 Q. B. 913; 
A'. C. 19, L. J. M. C. 44. 

Repairing a highxvay for a length of time will be evidence of a 
liability to repair rntionc tvnnrrc. Thus, if a person charged as being- 
bound to repair ratiouc tcnnrcc^ pleads that the liability to repair arose 
from an encroachment which has been removed, and it appears that 
the road has been repaired by the defendant twenty-five years since 
the removal of the alleged encroachment, that is presumptive evidence 
that the defendant repaired rutione tenurm generally, and renders it 
necessary for him to show the time when the encroachment was made. 
Skinners case, 5 Esp. 219; 1 Muss, hy Grea. 359. In determining 
wlu'ther the act of repairing a way is evidence to prove a liability to 
repair rationc tennree, the nature of the repairs must be regarded. 
Tims, it is said by Hullock, li., that an adjoining occupier occasionally 
doing repairs for his own convenience to go and come, is no more like 
that sort of repair which makes a man liable rat tone temme, than the 
repair by an individual of a road close to his door, is to the repair of 
the road outside his gate. Allanson's case, 1 Letoin, C. C. lok In 
M. V. Blakemore, 2 Den. C. C. M. 410; S. C. 21 L. J. M. C. 60, 
evidence was given of the conviction of a former owner and occupier 
of the lands in respect of which the liability was said to arise, for the 
non-repair of the same highway, which showed that he had pleaded 
guilty to a presentment against him, alleging his liability to repair 
the highway. Repairs by occupiers of the same lands subsequently 
to this conviction, were also proved; and evidence was given, that 
the defendant purchased these lands after public notice of the liability 
to repair the highway, and that he was the owner and occupier of the 
same; it was lield that there was evidence to go to the jury of im¬ 
memorial usage and liability ratione. tenurec. An indictment for the 
non-repair of a highway in the parish of A., alleging the liability by 
reason of the tenure of certain lands in the said parish, is not sup¬ 
ported by proof of a liability to repair a road extending through A. 
and other parishes by reason of the tenure of a farm made up of land 
in A. and the other parishes. M, v. Mhen, 2 jlfoo. ^ M. 382. 
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By the 6 & 6 Wm. 4, c. 50, s. 62, highways repaired by parties 
ratione tenunSj may be made parish highways on payment of an 
annual sum, to be fixed by the justices. 

Proof of the defence—jiarkh.'] Upon an indictment against a 
parish for not repairing, the defendants may show under the plea of 
not guilty, eitlier that the way in question is not a highwaj, or that 
it does not lie within the parish, or that it is not out of repair; for all 
these are facts which the prosecutor must allege in the indictment, and 
prove under the plea of not guilty. 2 Sauna. 158, («) 3 ; 1 Mum. 6y 
Orea. 366. But where a parisn seeks to discharge itself from its 
liability, by imposing the burthen of repair upon oQiers, this defence 
must be specially pleaded, and cannot be given in evidence under the 
general issue. In such special plea, the parish must show with cer¬ 
tainty who is liable to the repairs. 11. v. St. Andreics, 1 Mod. 112; 
ZSatk. 183; 1 Vent. 256; P. v. Hornsey, Carth.2\2‘, Fort. 254; 
Hawk. P. C. 5.1, c. 76,«. 9. See also Jt. v. EusHnyion, 5 A. E. 765, 
where a plea alleging that a particular township had been accustomed 
to repair all roads within it, “ which otherwise would be repairable by 
the parish at large,” was held bad, in arrest of judgment, because 
it did not aver that the highway was one which but for the custom 
would be repairable by the parish at large, and did not show what 
party other than the defendants was liable to repair. But where 
the burthen of remits was transferred from the parish by act of 
parliament, Lord ^enborough held that this might be shown under 
a plea of not guilty. R. v. St. George, 3 Campb. 222. Where the 
parish pleads specify that others are bound to repair, the plea admits 
the way to be a highway, and the defendants cannot under such plea 
give evidence that it is not a highway. R. v. Brown, 11 Mod. 273. 
In order to prove the liability of a parish to repair, when denied 
under a special plea, the prosecutor may give in evidence a conviction 
obtained against the same parish upon another indictment ibr not 
repairing, and whether such judgment was after verdict or by default, 
it will be conclusive evidence of the liability of the whole parish to 
repair. R. v. St. Pancras, Peake, 219; nlntnei/s case, 7 P. C. 
208. But/r««d will be an answer to such evidence. Peake, 219. 
A record of acquittal is not admissible as evidence of the non¬ 
liability of the parish acquitted, for it might have proceeded upon 
other grounds than the non-liability of the parish to repair. Ibid. 
But where an indictment has been preferred against a parish con¬ 
sisting of'scveral townships, and a conviction has been obtained, but it 
appears that the defence W'as made and conducted entirely by the 
district in which the way lay, without the privity or consent of the 
other districts, the indictment will be considered as in substance on 
indictment against that district only, and the others will be permitted 
to plead the prescription to a subsequent indictment for not repairing 
the highways in that parish. 2 Sound. 158, c. (n); R. v. Townsend, 
Doug. ‘421. On an indictment for not repairing, gainst the parish of 
Eardisland, consistiug of three townships, Eardimand, Burton, and 
Hardwicke, where there was a plea on the part-of the township of 
Burton, that each of the thjim tovraships had immemoriaBy repaired 
its own highways separately,’ it was held, that the records of indlotoents 
against* the parish generally, for not rearing highways situate in the 
township of Eardisland, and the township of Hardwio^, with general 
pleas of not guilty, and convictions thereupon were primd fade evi¬ 
dence to disprove we custom for each township to repair separately. 
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but that evidence was adtdssible to show that these ^leas of not^lfy 
were pleaded only by the inhabitants of the townships of Earduland 
and Hardwioko, wiwout the privity of Burton. R, v. Eardisland. 
2 Clamjaft, 494. 

Proof or ftm defence—district or private individual.’] Where a par¬ 
ticular district, not being a parish, or where a private individual by 
reason of tenure, is indicted for not repairing a highway, as the pro¬ 
secutor is bound to prove the special ground of their liability, viz. 
custom or tenure, unuer the plea of not guilty, so the defendants are 
at liberty under that plea to show that no special grounds exist. 
In such case, it is not necessary for the defendants after disproving 
their own liability to go further, and prove the liability of others. 
But if, as in the case of a parish, they choose, though unnecessarily, to 
plead the special matter, it has been held that it is not sufficient to 
traverse their own liability, but that they must show in particular who 
is bound to repair. R. v. Yarntony 1 Sid. 140 ; R.v. Hornsey, Carth, 
213; 2 Sauna. 159, a («) 1; 1 Russ, hy Grea. 3G7. Whore charged 
rationc tenura-, the defendant may show that the tenure originated 
within the time of memory. Ilaymon’s ease, 31. M. 401. It has 
been held by Maule, J., that evidence of reputation is not admissible 
to show a liability in the ooouiuers of land to repair a road rations 
tenures. R. v. Wavertree, 2 3£i>o. R. .353. But this case must be 
considered as overruled by R. v. Bedford, 24 L. J. Q. li. 81, infra, 
p. 323. Where the land over which the road passed was washed away 
by the sea, the liability of the defendant, charged rationc tenures, 
was held to have ceased. R. v. Bamher, 5 Q. B. 279. 

Particulars of the highways olstructed, On an indictment for 
obstructing divers horse and carriage ways, and footpaths, Parke, B., 
upon the production of an affidavit frqgpL the attorney for the defend¬ 
ant, that he was unable to understand all the precise tracks indicted, 
made an order for the delivery of particulars of the ways in queition, 
which were nine in number, seven described, generally, as highways, 
and two described as footways. JR. v. Marquis of Hownshire, 4 A, ^ 
H. 699. 

Costs, §-c.] By the 5 & 6 Wm. 4, c. 50, s. 98, the court before 
whom any indictment for not repairing highways is preferred may 
award costs to the prosecutor, to be paid by the person so indicted, if 
it shall appear to the said court that the defence made to such indict¬ 
ment was frivolous and vexatious. By sec. 99, presentments on 
account of highways or turnpike roads, being out of repair, are abol¬ 
ished. See as to costs, Reg. v. Inhab. of Ilickling, 7 Q. B. 8w; s. c. 
16 L. M. C. 23 ; Reg. v. Down Holland, 15 L. J. M. C. 26. JR. 
V. Clarke, 5 Q, B. 887. See Reg. v. Inhab. of Yorkhill, 9 C. ^ P. 
218; Reg. v. Inhab. of Chedworth, 9 C. P. 285, and I Rms. by 
Grea. 374 («); Reg. v. Inhab. of Preston, 1 C. and K. 137; Reg. 
v. Merionethshtre, 6 Q. B. 343; Reg. v. Inhab. of Heanor, 6 Q. B. 
745; JRey. v. Inhab. of Pembridge, 3 Q. B. 901 ; B G. D, 5; 
Reg- V. Inhab, of Paul, 2 Moo. R. 307, and Reg. v. Inhab. of 
ChUicombe, therein cited, p. 311; Reg. v. Inhab. of Great Broughton, 

2 Moo. ^ R. 444. See farther, title Bridges. 

The amount of costs must be ascertained and ordered by the same 
sessions; the sessions cannot refer the costs to be taxea by their 
officer after the sessions. JR. v. Lambeth, 3 C, L, R, 35. 

B B 3 
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In Ireland, the 8 Anne, e. 6, s. 4, made perpetual by 4 Geo. 3. c. 9, 
provides that if any indictment or presentment bo against any person 
or persons for not repairing any highv'ays, causeways, pavements, or 
bridges, and the right and title to repair the same, snail come in ques> 
tion; upon a suggestion to that eftect and an affidavit made of the 
truth thereof, a certiorari may be granted to remove the same into 
the court of Queen’s Bench, provided that the party or parties prose¬ 
cuting such certiorari shall find two manucaptors to be bound in a 
recognizance with condition as aforesaid. 

The statutes in Ireland which authorise the making and repairing 
of roads and bridges at the expense of the respective counties are the 
19 & 20 Geo. 3, c. 41 ; 30 Geo. 3, cc. 30, 55; 37 Geo. 3, c. 35; 
45 Geo. 3, c. 43; 40 Geo. 3, c. 90; 49 Geo. 3, c. 84; 50 Geo. 3, c. 29; 
53 Geo. 3, ce. 77, 140; 59 Geo. 3, c. 81; 6 Geo. 4, c. 101 ; 1 &2 
Wm. 4, e. 33; 3 & 4 Wm. 4, c. 78. Sec also, on the subject of 
highways in Ireland, Gahhetfs Crhn. Lao' of I. Rooh 1, c. 39. 
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HOMICIDE. 

Those homicides which are felonies, viz. murder and manslaughter, 
will, for the convenience of reference, be treated of under separate 
heads; but as the shades between the various kinds of homicide, are 
in many cases veiy^ faint, and require the circumstances to be stated 
at large, it has been thought better to collect all the decisions under 
one head, viz., that of murder, in order to avoid repetition, and to this 
part of the work, therefore, the reader is referred on tJie subject of 
jjoraicide in general. It will be useful, however, in this place, to 
distinguish the nature of the diflerent kinds of homicide, not amount¬ 
ing to felony. 

Homicides not felonious, may be divided into three classes, justi¬ 
fiable homicide, excusable homicide, and homicide by misadventure. 

Justijiahle homicide if where the killing is in consequence of an 
imperious duty prescribed by law, or is owing to some unavoidable 
necessity induced by tlic act of the party killed, witiiout any manner 
of fault in the party killing. I Easty I*. C. 21b; Hawk. E. C. h. 1, 
•c. 2S, Ks. 1, 22. 

Ejrcamhh homicide is where the party killing is not altogether free 
from blame, but the necessity which renders it excusable, may be 
said to be partly induct’d by his own act. Formerly ia this ease it 
was the practice for the jury to find the fact specially, and upon cer¬ 
tifying the record into Chancery, a pardon issued, of course, under 
the statute of Gloucester, c. 9, and the forfeiture was thereby saved. 
Dut latterly it was usual for the jury to find the prisoner not guilty. 
1 Easty P. C. 220. And now by the 9 Geo. 4, c. 31, s. 10^ (the 
10 Geo. 4, c. 34, s. 13, I.), no jpunishment or forfeiture shall bo 
incurred by any person who shall kill another by misfortune or in 
self-defence, or in any other manner without felony. 

Homicide by misadventare, is where a man doing a lawful act, 
without any intention of bodily harm, and after using proper precau¬ 
tion to prevent danger, unfortunately kills another person. The act 
upon which tho death ensues, must be lawful in itself, for if it be 
mihtm in ac, the case will amount to felony, cither mnrder or man¬ 
slaughter, according to the circumstances. If it be merely malum 
prohihituniy os (formerly) the shooting at game by an unqualified 
person, that will not-vary the degree of tiie offence. The usual 
e.xamples under this head, are—1, where death ensues from innocent 
recreations; 2, from* moderate and lawful correction infuro domestico; 
and 3, from acts lawful or indifferent in themselves, done with proper 
and ordinary caution. Homicide by clmnce-medlcy is, strictly, where 
death ensues from a combat between the parties upon a sudden (juar- 
rel; but it is frequently confounded with misadventure or accident, 
1 Ea&ty P. a 221. 


HOUSEBREAKING, see nwELLiiiG-HOTJSE. 
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ILL-TEEATING APPRENTICES, SERVANTS, AND HELPLESS 

PERSONS. 

In cases of apprentices or servants, 14 15 Viet. c. 11. . . 664 

children of tender years .665 

Xunatics, .666 


In cases of apprentices or serfflwfo.] The 14 & 16 Viet. c. 11, s. 1, 
enacts, that “ where the master or mistress of any |>erson shall be 
legally liable to provide for such person, as an apprentice or a servant, 
necessary food, clothing, or lodging, and shall wilfully and without 
lawful excuse, refuse or neglect to provide the same, or where the 
master or mistress of any such person shall ip^lawfuUy or maliciously 
assault such person, whereby the life of such pei*son shall be endan¬ 
gered, or the Health of such person shall have been or shall be likely 
to be permanently injured, such master or mistress shall be CTiilty of 
a misdemeanor, and being convicted thereof, shall be liable to be 
imprisoned, with or without hard labour, in the common gaol Or 
house of correction, for any term not exceeding three years.” 

Sect. 2 enacts, that the costs and expenses of the prosecution of 
any such misdemeanor, as aforesaid, may be allowed and ordered by 
the court before which the indictment shall be tried, in lilte manner 
as the costs of the prosecution in certain cases of misdemeanor under 
the 7 Geo. IV., c. 64, or may be allowed and ordered by the Court of 
Queen’s Bench, in case the indictment shall have been removed into 
that court, to be paid by the treasurer of the county or other officer, 
who would have been liable to pay under the order of the court in 
which, but for such removal, the indictment would have been tried.” 

And sect. 6 enacts, that “where any complaint shall bo made of 
an offence against this act, or of any bodily injury inflicted upon any 
poor person under the age of sixteen years, for which the party com- 
mitting it is liable to be indicted; and the circumstances of which 
offence amount in point of law to a felony, or an attempt to commit a 
felony, or an assault with intent to commit a felony ; and two justices 
of the pease, before whom the examination is taken, shall certHy 
under tneir hands, that they deem it necessary for the purposes of 
public justice, that the prosecution should be conducted by the guar¬ 
dians of the union or of the par^, or where there are no ^ardians, 
by the overseers of the pari^, in which the offence riiall have been 
committed; such guardians or overseers, as the case may be, shall, 
upon personal service of such certificate, or a duplicate thereof upon 
the clerk of such guardian, or upon any one of such overseers, conduct 
the prosecution, and shall pay the costs, reasonably and properly 
incurred by them therein (so as the same shall not be allowed to 
them undmr any order of the court trying the indictment, or of the 
court of Qneen^s Bench) out of th^common fond of the union, or out 
of ^8 funds in the hdhds of the guardians or overseers (as the case 
may be) of such parish.” 
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It has been held, that a master is not bound by law to famish 
medical advice for his servant; but that it is otherwise in the case 
of an ai^rentioe, and that a master is bound, during the illness of his 
apprentice, to famish him with proper medicines. 

In cases of children of tfinder years.] If a person be under an 
obligation to support a child, an indictment charging a breach of 
such duty must aver that an injury was d6ne to the child thereby. 
This rule was laid down by Farke, B., as that to be gathered from 
the authorities, in Hagan's case, 2 Den. C. C. R. 277 ; S. C. 20 L. 
J. M. C. 219. In PhUpoU's case, 1 Bears. C. C. R. 119; 8. C\ 22 
X. J. M. C. 113, this rule was acted upon by the court of Criminal 
Appeal. The indictment in that case was against the mother of the 
child, and stated that *‘she did unlawfully and wilfully neglect 
to support and maintain the said infant child or to furnish the said 
infant child with necessary and proper food and clothing, and did 
then unlawfully and wilfully desert and abandon the said infant 
child, and did leave the said infant child without proper food or 
clothing, &c., by reason of which said unlawful and wilful neglect, 
desertion, and abandonment, the said infant child then became, and 
was greatly injured and weakened'' It was held, that these latter 
words were material, and that they were not sufficiently proved by 
evidence; that the child had suitered injury, but not to any serious 
extent.” In delivering the judgment of the court, Jervis, C. J., said, 
“ In order to make out the offence, there must be an averment and 
proof that injury was done to the child’s health. * * * The evidence 
shows that the witness was of opinion that the children had suffered 
some injury but not to any serious extent. The court are of opinion, 
that a degree of injury ‘ to some, b\it not to any serious extent,’ is 
not sufficient to constitute an offeifce of this description. We think 
we may adopt the language of the judges in Friend's case (Russ, 
Ry. 20), Umt in order to constitute an offence indictable as a misde¬ 
meanor, it is necessary to state a breach of duty or contract in refus¬ 
ing or neglecting to provide for an infant of tender years xmable to 
provide for itself, and that the health of the infant has been injured 
by the neglect. The legislature has, to a certain extent, given a 
guide to the amount of injury necessary to constitute the offence in 
the statute 14 & 15 Yiot. o. 11. In section 1, it makes indictable as 
a misdemeanor the offence of not finding apprentices and young per¬ 
sons with proper food, clothing, and lodging, * whereby the hemth of 
such person shall have been, or shall be likely to lie permanently 
injured;’ making the offence then to depena on the permanent 
injury, or on the injury to the health.” See also Pelham's case, 8 
Q. B, 959; 8. C. lb L.J, M. C. 105, and case, 2Cox C. C, 

2%5; 8. C. MJurist, Q\5. 

The point whether a person is indictable for abandoning a child of 
tender years, so that such child thereby becomes chargeable to a 
parish, has been brought before the Court of Criminal Appeal in two 
cases; Coopeids case, 1 Den. C. C. R. 459 ; 8. C. 18 X. J. M. C. 168, 
and Hogan's case, 2 De/i. C. C. R. 277; 8. C, 20 X. J, M. C. 219; 
but in the former case the indictment did not allege that the child 
was not legally settled in the parish in which it had hep left by its 
mother; and m the latter, it was held to be a fatal objection to the 
indictment that it did not contain an averment that the prisoner had 
the means of supporting the child. See the note to Renshaw's cose, 
2 Cox, a C. 286. 
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A single woman, the mother of an infant child, was^ indicted tor 
neglecting to furnish it with food, the indictment alleging tliat she 
was able and had the means to do so. There was no evidence of the 
actual possession of means by the mother; but it vras proved that she 
could have applied to the relieving officer of the union, and that if 
she hod so apjuied, she would have been entitled to, and would have 
received relief, adcq,uate to the due support and maintenance of herself 
and child. The prisonel- having been convicted, the court of Criminal 
Appeal quashed the conviction. The case was notar^cd bv counsoj, 
but tlie court in giving judgment said, “ The allegation in the indict¬ 
ment is, that the prisoner being able and having the means, neglected 
to maintain her child. We aro of opinion that there was no evidence* 
th 9 .t she had the means of siipi)ortmg it, and therefore that the aUo- 
gation is not made out. To show that she might by possibility have 
obtained the necessary means is not sufficient.” 

See also as to aggravated assaffits on children, 10 & 17 Viet. 
C. 30, 8. 1, ante, p. 287. 


Lunatics, »St.] The 10 & 17 Viet. c. 96, s. 9, enacts that “ if any 
superintendent officer, nurse, attendant, servant, or otlier person 
employed in any registered hospital, or licensed house, or any person 
having the care or chaige of any single patient, in any way abuse, or 
ill-treat, or wili'uUy neglect, any patient in such hospital, or house, 
or such single patient; or if any person detaining, or taking’, or 
having the care or charge, or concerned in taking part in the custody, 
care, or treatment, of any lunatic or prson alleged to be a hmati’c, 
in any way abuse, ill-treat, or wiliuEy neglect such lunatic, or 
alleged lunatic, he shall he guilty of a misdemeanor, and shall be 
subject to indictment for every such offence, or to forfeit for every 
such offence, on a summary conviction thereof, before two justices, 
any sum not exceeding 20Z.” 

A husband having been tried and convicted under this statute, for 
that he, having the care and diarge of his wife, a lunatic, did abuse 
and ill-treat her; upon a case reserved, the court held that ho was 
not a person having the care and charge of a lunatic within the mean¬ 
ing of the statute, which was not intended to apply to persons whose 
care or charge arose from natural duty, MundlPs case, 1 Hears. C. (J. 
R. 432; S. C. 24 L. J. M. C. 129. 
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INCITING TO MUTINY. 

Bv .37 Geo. 3, r. 70, s. 1 (E.), and the 37 Geo. 3, c. 40, b. 1 (I.) 
(which acts were revised and made prpetual by the 57 Geo. 3, c. 7, 
U. K.), after reciting that divers wicked and evil disposed persons, 
by the publication of written or printed papers, and by malicious 
and advised speaking, had of late industriously endeavoured to 
seduce persons serving in his Majesty’s forces by sea and land, 
from their duty and dlegiance to his Majesty, and to incite them 
to mutiny and disobedience ; it is enacted, “ that any person who 
shall maliciously and advisedly endeavour to seduce any person 
or persons serving in his Majesty’s forces, by sea or land, from his or 
their duty and allegiance to his Majesty, or to incite or stir up any 
such person or persons to commit any act of mutiny, or to make, or 
endeavour to make, any mutinous assembly, or to commit any trai¬ 
torous or mutinous practice whatsoever, shall, on being legally con¬ 
victed of such offence, be adjudged guilty of felony, [and shall suffer 
death, as in cases of felony, witliout benefit of clergy/’] 

S. 2, provides and enacts, “ that any offence committed against this 
act, whether committed on the high seas or within tliat part of Great 
Britain called England, shall and may be prosecuted aud tried before 
any court of oyer and terminer, or gaol delivery for any county of 
that part of Great Britain called England, in such manner and form 
as if the said offence had been therein committed.” 

By the 7 Wm. 4 & 1 Viet. c. 01 (U. K), s. 1, after reciting {inter 
(tif'n) the above statutes, it is enacted, “ that if any person shall, after 
the commencement of this act, be convicted of any of the offences 
hereiu-beforo mentioned, such person shall not suffer death, or have 
sentence of death awarded against him or her for the same, but shall 
be liable, at the discretion of the court, to be transported beyond the 
seas for the term of the natural life of such person, or for any term 
not less than fifteen years, or to be imprisoned for any term not ex¬ 
ceeding three years.” 

By s. 2, hard labour and solitary confinement may be awarded in 
cases of imprisonment. 

'The annual mutiny acts malce it a misdemeanor for every prson 
who shall, in any part of her Majesty’s dominions, directly or indirectly 
persuade any soldier to desert. 
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KIDNAPPING. 


Kidnaphstg, whioli is an aggravated species of false imprisonment, 
is the stealing and carrying away or secreting of any person, and is an 
offence at common law, punishable by fine and imprisonment. 1 JEast^ 
P. C. 429. By the halvas corpus act, 31 Car. 2, c. 2, s. 12, the send¬ 
ing prisoners out of England, is made punishable as a preemunirey and 
by ihe 11 & 12 Wm. 3, c. 7, masters of vessels forcing their men on 
shore or leaving them behind, were subjected to three months* impri¬ 
sonment. 

This statute is repealed by the 9 Geo. 4, o. 31, which enacts, s. 30, 
“ that if any master of a merchant vessel shall, during his being 
abroad, force any man on shore, or wilfully leave him behind in any 
of his Majesty’s colonies or elsewhere, or shall refuse to bring homo 
with him again all such of the men whom he carried out with him, as 
are in a condition to return when he shall be ready to proceed on his 
homeward-bound voyage, every such master shall be guilty of a mis¬ 
demeanor, and being lawfully convicted thereof, shall be imprisoned 
for such a term as the court shall award; and all such offences may^ 
be prosecuted by indictment or by information, at the suit of his 
Majesty’s attorney-general, in the court of King’s Bench, and may bo 
alleged in the inmetment or information to have been committed at 
AVestminster, in the county of Middlesex ; and the said court is hereby 
authorised to issue one or more commissions, if necessary, for the 
examination of witnesses abroad; and the dejwsitions taken under 
the same shall be received in evidence on the trial of every such 
information.” 


By the 7 & 8 Viet. c. 112 (U»K.), s. 47, “ if the master of any 
ship belonging to any of her Majesty’s subjects, or the mate or other 
officer of such ship, shall wrongfully force on shore and leave behind, 
or shall otherwise wilfully and wrongfully leave behind on shore or at 
sea, in or out of her Majesty’s dominions, any person belonging to his 
ship or crew, before the completion of the voyage, for whim such 
person was engaged, or the return of the ship to the United Kingdom, 
such master, mate, or other off cer, shall be guilty of a misdemeanor; 
and every misdemeanor mentioned or created by this act shall and 
may be prosecuted by information at the suit of her Majesty’s attor¬ 
ney-general, or by indictment or other legal proceeding in any court 
having criminal jurisdiction in her Majesty’s dominions at home or 
abroad, and the offence may be laid and charged in the said informa¬ 
tion, indictment, or other legal proceeding, to have been committed 
in the oonnty or place where the offender shall happen to ho, who 
being obnvieted thereof, shall be liable to fine or imprisonment, or 
Wh, as to the oonrt before whom he is tried shall seem meet; and 
every cdf^ is hereby authorised to llbsue a commission or commissidns 
Sas l&e ^imination of any witness or witnesses who may be absent or 
the juris^otum of the court; and at the trial the depositions 



taken under snob commission or commissions, if snob witness or 
witnesses shall be then absent, shall be received in evidence.” 

By 8. 48, “if any master shall, contrary to the provisions of this 
act, discharge, abandon, or leave behind any seaman or other person 
belonging to the ship or crewi with or without his consent, it shall be 
incumbent on such master, on any information, indictment, or other 
proceeding against him, to produce or prove such sanction or respec¬ 
tive certificate as aforesaid (see s. 46), or prove the impracticabuity 
of obtaining such certificate.” 

As to aMuoting females and children, see tits. Abduction 
and Child-stealing, 
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Jhjinition, .§ c.] liAiicEJi v lias been defined to be “ the wrongful or 
fraudulent t^ing and carrying away, by one prson, of the mere per¬ 
sonal goods of another, from any place, with a felonious intent to 
convejr them to his (the taker’s) own use, and make them his own 
])roperty, without the consent of the owner.” 2 Bast,^ P. C. 553. 
Parke, li., in giving judgment in Holloway's ease, 1 Den, C. 0. It. 
375, cites this definition with approbation, but adds: “ This defini¬ 
tion needs some addition; the taking should be not only wrongful and 
fraudulent, but should also be without any colour of right. All the 
cases show that if the intention were not to take the entire dominion 
over the property there is no larceny.” In the above case^ the pri¬ 
soner was indicted for stealing skins of leather. The jm'y hod 
returned a special verdict, “ that the prisoner took the sains, not 
with intent to sell or dispose of them, but to bring them in and 
charge them as his own work, and to ^t paid b-«^ his master for 
them,” They had not been dressed bv the prisoner, but by another 
workman. This was lield not to be a larceny. 

Larceny was jFormerly divided into grand larceny, where the value 
of the property was above twelve pence, and petty larceny where the 
value was twelve pence or under, hut now by the 7 & 8 Geo. 4, 
c. 29, s. 2 (9 G. 4, c. 55, s. 2,1.), it is enacted, ** that the distinction 
between grand larceny and petty larceny shall be abolished, and every 
larceny, whatever be the value of the property stolen, shall be deemed 
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to be of the same nature, and shall be subject to the same incidents in 
eyeiy respect, as grand larceny was, before the commencement of the 
act, and every cotut whose power as to the '^al of larceny was, before 
the commencement of the act, limited to ^tty larceny, shall have 
power to try every case of larceny, the punishment of which cannot 
exceed the punishment in the act after mentioned for simple larceny ; 
and also to try all accessaries to such larceny.” 

^The 14 & 15 Viet. o. 100, s. .18, ante, contains a provision as to the 
mode in which money or Wknotes may be described in an indict¬ 
ment. See Sondes case, 1 Den. C. C. J?. 517. 

By the 14 &'15 Viet. c. 100, s, 16, “ it shall be lawful to insert 
several counts in the same indictment, against the same person for 
'any number of distinct acts of stealing, not exceeding three, which 
may have been committed by him against the some person within the 
space of six calendar months from the first to the last of such acts, 
to proceed thereon for all or any of them.” 

By s. 17, ** if, upon the trial of any indictment for larceny, it shall 
appear that the property alleged in such indictment to have been 
stmen at one time, was taken at different times, the prosecutor shall 
not, by reason thereof, be required to select upon which taking he 
will proceed, unless it shall appear that there were more than three 
takings, or that more than the space of six calendar months elapsed 
between the first and the last of such takings; and in either of such 
last mentioned oases the prosecutor shall be required to elect to proceed 
for such number of takings, not exceeding three, as appear to have 
taken place within the penod of six calendar months from the first 
to the last of such takings.” 

By s. 3, of the 7 & 8 Geo. 4, c. 29, “ every person convicted of 
simple larceny, or of any felony made punishable like simple larceny, 
shall (except in the cases hereinafter otherwise provided for) he liable, 
at the discretion of the court, to he transported beyond the seas for the 
term of seven years, or to be imprisoned for any term not exceeding 
two years, and if a male, to be once, twice, or thrice, publicly or 
privately whipped (if the court shall so think fit), in addition to such 
imprisonment.” 

By 8.4, hard labour and solitary confinement may be awarded in 
oases of imprisonment, but by the 7 Wm. 4 & 1 Viet. c. 90 (U. K.), 
8. 5, no offender shall be kept in solitary confinement for any longer 
period than one month at a time, or than three months in the space 
of one year. 

But now, by 12 Viet. c. 11, s. 1, “ so much of the recited provisions 
of the said acts respectively, as makes any person convicted of simple 
larceny, or of any lelony ^ such acts respectively, made punishable 
like simple larceny (except in the cases thereinafter otherwise pro¬ 
vided for), liable to be trans^rted beyond the seas for the term of 
seven years, shall be repealed, hut every person so convicted shall be 
liable, at the discretion of the court, to be otherwise punished os by 
the said acts respeotivdly is provided.” 

By section 2, tenants and lodgers stealing from houses or apart¬ 
ments let to them, if the value exceed 51, are punishable as before 
^ pusing of this act. 

By 8, larcenv, &o., after two previous summary convictions, 
punisl^le.aii bemre thbvpassing of the act. 

And'!by 18 & 19. Vioi o. 122, ss. 1, 2, power is given to justices 
at petty scions to tmn^, sunflhaiily, persons charged with laroeny, 
when ^e ’^ue of the property stolen does not, in the judgment of the 
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iustioes, exceed fiTe sbillmgs, or with having attempted to commit 
larceny from the person, or simple larceny; but the justices are re¬ 
quired to ask the accused whether he consents to the charge being 
summarily determined, Snd if the prisoner does not consent, the 
justices are to deal with the cases os if this act had not passed. In such 
coses the punishment must not exceed three months’ imprisonment. 

By s. 3, persons charged with larceny in oases where the property 
stolen exceeds five shilUngs, or witli stealing from the person ,^r 
larceny as a clerk or servant, may plead guilty before justices m 
petty sessions, and be sentenced forthwith to imprisonment for a 
period not exceeding six months; but the justices are required to 
warn the prisoner that he is not obliged to plead. 

By s. 4, the prisoner is allowed to make his full answer and 
defence, and to have all witnesses examined and cross-examined by 
counsel or attorney. 

By s. 11, every conviction by justices in petty sessions under this 
act, shall have the same effect as a conviction upon indictment fur the 
same offence would have had, save that no conviction under this act 
shall be attended with any forfeiture. 

Proof of tlie iMri cnHsd.'\ Larceny is defined by Eyro, B., to be 
“ the wrongful taking of goods, with intent to spoil the owner of them, 
lucri causdP Pear's case, 2 P!ast, P. C. 685. And in the same 
manner Mr. Justice Blackstone says, that “the taking must be 
Jeloni^, that is, done animo furandi, or as the civil law expresses 
it, /wer* ra««c?,” 4 Com, 232. The expression, lucri causd, must not, 
as it seems, be understood to convey any further meaning, than that 
expressed in Mr. East’s definition, “ a felonious intent, to convert the 
goods to the taker’s own use, and make them his own property,” vide 
supra. It is not necessary that the offender should contemplate any 
thing in the nature of a pecuniary advantage. Thus, in the following 
case, where the object was to destroy the property, the offence was 
still held to be larceny. The prisoner, in conjunction with the wife 
of a man, who was charged with stealing a horse, went to the stable 
of the owner, took the horse out, and backed it into a coal pit. It 
was objected for the prisoner, on an indictment for stealing the horse, 
that it was not taken animo furandi, and lucri causa. The prisoner 
being convicted, the opinion of the judges was taken, who thought 
the conviction r^ht. Six of the judges held it not to be essential to 
constitute the offence of larceny, that thetaicing should be lucri causd. 
They thought that a taking ^audulently, with an intent wholly to 
deprive the owner of the projierty was sufficient; but some of the six 
thought, that in this case the object of protecting the party charged 
with stealing the horse might be deemed a benefit, or lucri causd. 
Two of the judges held the conviction wrong. Cabbage's case, Muss. 

Py. 292. Upon this case it is observed in the report of the criminal 
law commissioners (p. 17), that where the removal is merely nominal, 
and the motive is that of iniury to the owner, and not of benefit to 
the taker, the offence is scarcely distinguishable ^'ornthatof malicious 
mischief, A. was supplied with a quantity of pig-iron by B. & Co. his 
omployers, which he was to put into a furnace to be melted, and he 
was paid acoor^g to the weight of the metal which ran out of the 
furnace and became puddle-bars. A. put the pig-iron into the fmr- 
nace, and also put in with it an iron axle of B. & Co., which was not 
pig-iron; the value of the axle to B, & Co. was Is,, but the gain to the 
pnsoner ^melting it, and thus increasing the quantity of meted which 
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ran from the furnace, was 1<7. Tindal, C. J., held that if the prisoner 
put the axle into the furnace with a felonious intent to convert it to a 
pippose for his own profit, it was a larceny. iZ. v. iZiWwrds, 1 C. 

K. 532. In tlie following case, the lucri %insd appears not to have 
been oon«dered as a neoessary ingredient of larce^. The prisoners 
were chained with stealing a quantity of beans, Tliey were servants 
of the prosecutor, and! took care of his horses, for which rae prose¬ 
ctor made an allowance of beans. prisoner had enter^ the 
^Imary by a false key, and carried away a (juantity of the beans 
which they gave to the prosecutor’s horses. Bailey, J.. had directed 
an acqmttal in a Similar case; but Abbott, J., being informed that 
several judges had, under the same circumstances, held the offenoe to 
be larceny, reserved the point. Eleven of the judges having met, 
eight were of opinion that it was felony; that the purpose to which 
the prisoners intended to apply the beans did not vary the case. It 
was, however, alleged by some of the judges, that the additional 
quantity of beans would diminish the work of the men who had to 
look after the horses, so that the master not only lost the beans, or 
had them applied to the injuiy of his liorses, but the men’s labour 
was lessened, so that the lucri catha^ to give themselves ease, was an 
inOTedient in the case. Three of the judges thought it no felony. 
MorJWs rasr-, Rim. ^ Ry. 307. 

This decision has sinoe been acted upon in ITandley's case. Car. (S* 
M. 547, where Patteson, J., said, “I have conferred with 3Ir, 


Justice Cresswell, and we both think that the case of Rex y^lorjit 
is too recently decided by a large majority of the judges for mo to 
take the opinion of the judges again upon the point.” But in 
Pricetfs case, 1 Den. C. C. It. 193, the j>oint was again reserved. 
The jury found that the prisoners “ took tho oats with the intent of 
gi\'ing them to their master’s horses, and without any intent of 
applying them for their private benefit.” “The greater part of the 
judges present (exclusive of Erie, J., and Platt, B.,) ajppearod to 
think that this was larceny, because tlio prisoners took tlie oats 
knowingly against the will of the owner, and without any colour of 
title or of authority, with intent not to take ttimporary possession 
merely and then abandon it (which would not bo larceny), but to 
take the entire dominion over them, and that it made no difference 


that the taking was not hicn camS, or that the object of the prisoners 
was to apply the things stolen in a way which was against the wish 
of the owner, but might be beneficial to him. But all a^eed, that 
they were bound by the previous decisions to hold this to be larceny, 
though several of them expressed a doubt if they should have so 
decided, if the matter were m in^yru. Erie, J., and Platt^ B,, were 
of a different opinion; they thought that the former decision pro¬ 
ceeded, in the opinion of some of the judges, on the supposition that 
the prisoners would gain by the taking, which was rqjected in this 
case; and they were of opinion that the taking was not felonious, 
because to constitute a weeny, it was essential that the prisoner 
should intend to deprive the oivner of the property in tho goods, 
which he could not if he meant to apply it to his use.” M8. of 
Parke, J?., as given in Denison. 

The pi;isoner, a servant of A., applied for and received at the post- 
office alt KM letters, and delivered them to A., with the exception of 
one, wMdh prisoner destroyed in the hope of suppressing injuries 
respecting her character. This was held to be a larceny; “ for sup- 
poting that it was a necessary ingredient in that orii:||i, that it 
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should be done Imri causa (which was not admitted), there were 
sufftoient advantages to be obtained by the prisoner in makings 
away with the written character.” Elizabeth Jojie^s case, t Den. 
C. t\ M. 180. 

An unauthorised gift by a servant of his master’s goods is as much 
a felony as if he had sold or pawned them. Per Ershine, J., M. v. 
White, 9 a ^ P. 344. 

The rule with regard to the lueri causa is stated by the criminal 
law commissioners in the follq|7ing terms: “ The ulterior motive by 
which the taker is influenced in depriving the owner 8f his property 
altogether, whether it be to benefit himself or another, or to injure 
any one by the taking, is immaterial.” \st Eep. p. 17. 

Proof of the taJiwg.'\ The following is the definition of a felo¬ 
nious taking given by the criminal law commissioners; “The 
taking and carrying away are felonious, where the goods are taken 
against the will of the owner, either in his absence, or in a, clan¬ 
destine manner, or w'here possession is obtained cither by force or 
surprise, or by any trick, device, or fraudulent expedient, the owner 
not yoluntarilv parting with his enftre interest in the goods; and 
where the taker intends in any such ease fraudulently to deprive 
the owner of his entire interest in the property against his \ml.” 

Eep. p, IG. 

Where goods arc once taken with a felonious intent, the offence 
cannot bo purged by a restoration of them to the owner. Thus ithc 
prisoner having robbed the prosecutor of a purse, returned it to him 
again, saying, if you value the purse take it, and give me the con¬ 
tents, but before the prosecutor could do this the prisoner was 
a}»prehended; the oft'cnce was held to be complete by the first taking. 
Peufs case, 2 East, P. C. 357; see also Wright's ease, 2 Muss, by 
Oi'ca. 7, and 9 C, ty P. 554 (»); and li. r. Pheiheon, 9 C. <§• P. 552. 
Where the only evidence offered against the prisoner was that he 
w'as employed on the premises of the prosecutor, and that he had 
heeii seen going into tho place where the brass alleged to have been 
stolon was kept, it was held, that there was not a scintilla of evidence 
to go to the jury. Walker's case, 1 Dears. C. C. M. 280. 

Proof of (he taking—what manual taking is required."} In order 
to constitute the oficncc of larceny, there must be an actual taking, 
or severance of the thing, from the possession of the owner; for as 
cverj' larceny includes a trespass, if the party be not guillrf of a 
trespass in taking the goods, he cannot be guilty of a felony in car¬ 
rying them away. Thus, A. owing money to the prosecutor, the 
prisoner said he could settle tlie debt on A.’s behalf, and taking a 
receipt from his pocket put it on the table, and then took out some 
silv|jr in his hand. Tho prosecutor w'rotc a receipt for the sum men¬ 
tioned on the stamped paper, and tho prisoner took it up and went 
out of the room. On being asked for the money he said, “ It is all 
right; ” but never paid it. It was held, that this was not a larceny, 
as the prosecutor never had such a possession as would enable Mm to 
maintain trespass. John Smithes case, 2 Den. C. C. R. 449 ; 8. C. 
21 L, J, Jf. C. ni. Still, though there must be a taking, in feet, 
from the actual or constructive possession of the owner, yet it need 
not bo by the very hand of the party aoousod. Tor if he fraudu¬ 
lently procure another, who is himself innocent of any felonious 
intent, to take the gi^ods for him, it will bo the same as if he had 
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, ti& 0 n them himself; os if one procure on infant, within the age of 
discretion, to steal tiio goods for him, or if, by fraud or peijurv, he 
get possession of the goods by legal process without title. 2 Masty 
P. C. 6^6; 2 Rms, hy Orea. 5. See also JR. v. J. Williams, 1 C. 
^ Jr. l95. 

The least removing of the thing tahen, from the rface where it 
was before, though it is not quite carried off, is a sufficient talcing 
and oanwing away to constitute larceny; and upon this ground a 
mest, who taken the sheets from^kts bed ndth an intent to steal 
them, and esfirried them into the* hall, where he was apprehended, 
was adjudged guilty of larceny. Jffntch. P. C. h. 1, c. 35, s. 25; 
3 Inst. 108; 2 Hast, P. C. 555; 1 Leach, 323; see also Samways's 
case, 1 Dears. C. C. It. 371. So where a person takes a horse in a 
close, with intent to steal him, and is apprehended before he can 
^t him out of the close, 3 Just. 100 j see further as to cattle, 
Williamses case, 1 3Ioo. C. C, 107, ante, p. 360. The prisoner got 
into a waggon, and taking a parcel of goods which lay in the fore¬ 
part, had removed it to near the tail of the waggon, when he was 
apprehended. The twelve judges wore unanimou^y of opinion, that 
as the prisoner had removed tab property from the spot where it was 
originally placed, W'ith an intent to steal, it was a sufficient taking 
and carrying away to constitute the ofienoe. Cosletes case, 1 Leach, 
236 ; 2 East, P. C. 666. But where the prisoner had set up a parcel 
containing linen, which was lying lengthways in a waggon, on one 
end, for the greater convenience of takmg the linen out, and cut the 
wrapper all the v(gy down for that purpose, but was apprehended 
before he had taken any thing, all the judges agreed that tliis was 
no larceny, although the intention to steal was manifest. For 
a carrying away, in order to constitute felony, must be a removal 
of the goods from the i)laee where they were, and the felon must, 
for the instant at least, have the entire and absolute possession 
of them. Cherry's case, 2 East, P. C. 556; 1 Leach, 236 (»). 
The following case, though .nearly resembling the latter, is ms- 
tinguished by the circumstance that every part of the property 
was removed. The prisoner sitting on a coach-box, took hold of 
the upper part of a bag which was in tlie front boot, and lifted it 
up fium the bottom of the boot on which it rested. He handed 
the upper part of the bag to u person who stood beside the wheel, 
and both holding it endeavoured to pull it out, hut were prevented 
by the guard. The prisoner, being found guilty, the judges, on a 
case reserved, were of opinion that the conviction was right, thinking 
that there was a complete asjwrtavit of the bag. Walsh's case, 1 
Mco. C. C. 14. The prisoner was indicted for robbing the pro¬ 
secutrix of a diamond ear-ring. It appeared that as she was ooming 
out of the opera-house, the prisoner snatched at jhcr ear-ring, and 
tore it from her ear, whidh bled, and she was much hurt. The 
ear-ring fell into,h(ir hair,vbrhere it was found on her return home. 
On a case reserved, the judges were of opmion that this was a suffi¬ 
cient taking to constitute r^bery; it being in the possession of the 
prisoner for a moment, separated from the owner’s persony was.suffi¬ 
cient, though he oould not retain it, but probably lost it again the 
same instant that.if u^s taken. Jtdjner^s case, 2 East. P, C, 567 ; 
1 Lea^, 3^0. Where a servant anmo farandi took his master’s 
hay frpm hip stable, an^ put it in his master’s waggon, it was held 
to be JmseaDy. jR, v. CrunceU. 9 C, ^ P* 365. There must, how¬ 
ever/he a possession !by the* party charged, however temporary. 
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The prisoner stopped the prosecutor as he was carrying a feather bed 
on ins shoulders, and told him to lay it down, or he would shoot him. 
The prosecutor laid the bed down; but before the prisoner could take 
it up he was apprehended. The judges were of opinion that the offence 
was not completed. FarreVs case, 2 Fast, 1*. C. 657. 

There must be a severance of the goods from the possession of thef 
owner. The prisoner took a purse out of the pocket of the owner, 
but the purse being tied to ahuneh of keys, and the keys remaining 
in his pocket, and the party Idling apprehended while tMy remained 
in his pocket, it was held no larceny, on the ground that the owner 
still remained in possession of liis purse; and that there was no 
asportarit, Wilktnson's case, 1 Ilah, P. C. 508. So whore goods 
in a sliop were tied to a string, which was fastened to one end of the 
bottom of the counter, and the prisoner took up the goods and carried 
them towards the door as far os the string would permit, and was 
then stopped, Eyre, B., ruled that there was no severance, and con¬ 
sequently DO felony. Aumi. cited in Cherry'$ case, 2 Fast, P. C. 656; 
1 Leach, 321 (n). 

The prisoner was indicted for stealing five thousand cubic feet of 
gas. The gas company had contracted lo supply him with gas to be 
paid for by motor. The gas was received from the company’s main 
into an entrance pipe belonging to the prisoner, and passed through 
the meter which the prisoner had hired of the company into another 
pipe, the property of the prisoner, called the exit-pipe, which fed the 
burners. The prisoner fraudulently, by fixing a pipe connecting the 
entrance and exit-pipes, made a passage through which the gas rose 
to the burners without passing through the meter, which consequently 
did not show all tho gas consumed. TJm jury found that tlve pri¬ 
soner had not by contract any interest in or control over the gsui until 
it passed the meter. It was held, that the prisoner, by opening 
the stop'Cock of the connecting-pipe, and letting the gas from out 
of the entrance-pipe into it, sufficiently secured a portion, of the 
gas to constitute an asportaoit, and that ho was guilty of larceny 
of the gas. White's case, 1 Fears. C. C. J2. 203 ; C. 22; 
L. J. M. C. 123. 

Vroaf of the felonious intent in the iahing-^yoods obtained by fedse 
process of law,^ Where tho possession of goods is obtained from the 
owner by means of the fraudident abuse of legal process, the offence 
will amount to larceny. Thus it is laid down of Lord Halo, that 
if A. has a design to steal the horse of B., and enters a plaint of 
replevin in the wieriff’s court for tho horse, and gets him delivered 
to him and rides him away, this is a taking and stealing, because 
<lone infraudem legis. So where A., having a mind privately to ^t 
the goods of B, into his possession, brings an ejectment, and obtains 
judgment against the casual ejector, and thereby gets into possession, 
and takes the goods, if it be done animo furandi, it is larceny. I Ilale, 
P. C. 507 ; 2 Fast, P. C. 660 2 Fuss, by Grea. 54. 

Proof of the felonious mtent in the takiitg^mistalie.'] The proof 
that the goods were taken wdth # felonious intent may be rebutted, 
by showing that the party charged with the larceny took them by 
mistake. Thus if the sheep of A. stray from his nock into that of 
B. and the latter by mistake drives them’with his own flock, or shears 
them, that is not felony; but if he knows the sheep to be another’s 
and marks theih with his own mark, that would be evidence of a 
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felony. 1 Hale^ P. (7.* 507. And whore tlie prisoner by mistake 
drove away with his flock of sheep one of the pros^tor’s lambs, and 
afterwards on finding out that he had the lamb, immediately sold it 
as his own: it was held, that as the original taking was not rightful, 
but was an act of trespass, the subsequent impropriation was a larceny. 
Jtiley*s case, 1 Dears. C. C. It. 149; S. C. 22, L. J. M, C. 48. So 
if he appear desirous of concealing the property, or of preventing the 
inspecuon of it by the owner, or by any other who might make the 
discovery, or if, being asked, he deny the having them, although the. 
knowledge be proved; these likewise are circumstances tending to 
show the felonious intent. 2 East, P. C. 661. 

Proof of the felonious intent in the takhu/—goods taken by trespass.'^ 
Although the party may wrongfully take the goods, yet unless ho in¬ 
tended to assume the property in mem, and to convert them to his 
own use it will amount to a trespass only, and not to a felony. Thus 
if A. leaves his harrow in the field, and B. having land in the same 
field uses the harrow, and having done so, returns it to its place, or 
informs tho owner, this is only a trespass. • 1 Hale, P. C. 500. In the 
same manner if A. takes away the goods of B., openly before him or 
other persons, this, carries with it evidence only of a trespass. Ibid. 
So of a servant riding’his master’s horse upon his own business. Ibid, 
The two prisoners were charged with stealing two horses. It appeared 
that they went in tho night to an inn kept by the prosecutor, and took 
a horse and mare from lits stable, and rode about thirty-three miles 
to a place, where they left them in the care of tho ostler, stating that 
they should return. They w'ore apprehended the same day, about 
foui^en miles from the place. The jury found the prisoners guilty, 
hut added that they were of opinion they merely meant to ride the 
horses to this place, and to leave them there ; but that they had no 
intention either of returning them, or making any further use of them. 
The judges, upon this finding (Grose, J., diss, and Lord Alvanley not 
giving any express opinion), held it to he a trespass only, and no lar¬ 
ceny. They said there was no intent in the piJsoners to change tho 
property, or to make it their own, hut only to use it for a special pur¬ 
pose, that is, to save their labour in travelling. The judges agreed 
that it was a question for the jury, and that if they liad found the 
prisoners guilty generally ujpon this evidence, the verdict could not have 
been questioned. Philipp/s case, 2 East, P. C. 662. So where, upon 
an indictment for stealing a horse, two saddles, &c., it appeared that the 
prisoner got into the prosecutor’s stables, and took away tlie horse and 
the other articles all together; but thatwheu he had got to some distance 
he turned the horse loose, and proceeded on foot, and attempted to 
sell the saddles; Garrow, B., left it to tho jury to say, whether the 
prisoner had any intention of*atoaling the horse; for that if he intended 
to steal tho other articles, and only used the horse as a mode of ooiTyr 
ing off the other plunder more conveniently, and as it were, borrowed 
the horse for the purpose, he would not in point of law be guilty of 
larceny. Cmmp's case, 1 C. fy P. 658. Upon the same principle tlie 
following case was decided. The prisoner was indicted for stealing a 
straw bonnet. It appeared that h* entered the house where the bon¬ 
net was, through a window \ifhioh had been,left o^n, and took the 
hoanet, which belonged to a young girl whom he had seduced, and 
earned it to a hay-mow of hm own, where he and the girl had been 
twice before, llie jury tho^fat that*^e prisoner’s intent was to in¬ 
duce the girl to go again to the hay-mow, but that he did not mean to 
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deprive her of the bonnet. On a case reserved, tho judges held that 
this taking was not felonious. Dkhinmi^s case, JRms. ^ My. 42W. 

The prosecutor met the prisoner, whom he knew to be a poacher, 
and seized him. The prisonm*, getting free, wrested a gun from the 
hands of the prosecutor, and ran away with it. It was proved that 
the next day the prisoner said he would sell the ^un, and it was never 
found. Vaughan, B., told the jury, upon the trial of the prisoner for 
stealing the gun, that he mt^ht imagine that the prosecutor would use 
the gun so as to endanger his life, and if so, his taking it under that 
impression would not bo felony; but if he took it, intending at the 
time to dispose of it, it would be felony, llolhwaxfs caw, 6 C.^P. 
024. So where the prisoner took some skins of leather, not with in¬ 
tent to sell or dispose of them, but to bring them in and charge them 
as his own work, and get paid by his master for them; they having 
been dressed not by the prisoner, but by another workman, it was 
held not to be a larceny. Holloway's cmc, 1 Den, C. C. iJ. 381. But 
where a servant took his master’s goods, and afterwards offered tliem 
for sale to him as the goods of another, he was held to be guilty of 
larceny. ‘‘ In HoUou'ux/s case,'* said Aiderson, B., *‘ tho prisoner never 
intended to treat the goods ns the property of any one but tho real 
owner ; here it is not so.” Hall's case, 1 J)cn. C. C. M. 381; 8. C, 
18 L. J, M. C. 62. Acc. Mannimfs case, 1 Dears. C. C, M. 21; 
-S'. L\ 22 L. J. M. a 21. 


Proof of the felonious intent in the. takhnjrr-goods taken under a fair 
claim of riyht.\ If there be any fair claim of property or right in the 
prisoner, or if it bo brought into doubt at all, the court will direct an 
acquittal. 2 East, P. V. 659. Thus where tho owner of land takes 
a horse damage feasant, or a lord seizes it as an estray, though perhaps 
without title, yet tliese circumstanees explain the intent, and show 
that it was not felonious; but these facts may be rebutted, as by 
showing that the horse was marked, in order to disguise him. 1 Hale, 
P. V. 506, 507 ; 2 East, P. C. 659. After a seizure of uncustomed 
goods, several persons broke, at night, into the house where they were 
deposited, with intent to retake '^em for the benefit of the former 
owner; and it was held that tliis desi{»n rebutted the presumption of 
a fi'lonious intent. Knight's case, 2 East, P. C. 510, 659, stated ante, 
p. 302. 

Whether tho taking of com by gleaners is to be considered as a 
trespass only, or whether it is to be regarded as alelony, must dei)end 
niK>n tho circumstances "the particxilar .ease. In some places, a 
custom, authorising the practice of gleaning, is said to exist; m others, 
it is sanctioned by the permission of the tenant of the land; and even 
W'here no right whatever exists, yet if the party carry away the corn 
under a mistaken idea of right, the act would not amount to larceny, 
the felonious intent being absent. A conviction, however, is said to 
have taken place at tho Old Bailey, n^wn an indictment for the exer¬ 
cise of this supposed right; but the eiroumstanoes of the case were not 
stated. 2 Mms, by (irca, 10. See Price's case, 4 Burr. 1925 ; 1 H. 
Bl. 0^. 


Pro(>f of the felonious intent in the taking—goods procured hy find- 
ing, ] The law respecting the converting of go^s found, to the finder’s 
own use, depends upon the question of felonious intention. If,’I says 
Lord Hale, “ A. finds the purse of B. in the highway, and takes and 
carries it away, and the case has all the cii'cumstances that prove it to 
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be done animo furandi^ as denying or secreting it, yet it is not felony.” 

1 Haky P. C. 506, “ But,” lie adds, “ where a man’s goods are in 
such a place, where ordinarily they are or may be lawfully placed, and 
a person takes tliem ammo Jurandi, it is felony, and the pretence of 
finding must not excuse.” Id, The distinction, therefore, appears to 
be, that where the goods are found in such a situation that the owner 
may bo presumed to have abandoned the property in them, the con¬ 
verting of them will not be a larceny; but if, from eiroumstances, the 
finder must infer that there has been no such abandonment, it will be 
felony to convert them without making due inquiry as to the owner. 
Thus it is said by Lord Hale, that if a man hides a purse of money in 
his corn-mow, and his servant, finding it, takes part of it: if, by 
circumstances, it appear that he knew his master laid it there, it is 
felony; but then the circumstances must be pregnant, otherwise it 
may be reasonably interpreted to be a bare finding, being an unusual 
place for sucli a diqmitum. 1 Hale, P. C. 007. 

In the following eases, although, in strictness, the goods -were ac¬ 
quired by finding, yet the converting of them wus held to be larceny. 
A gentleman left a trunk in a hackney coach, and the coachman, 
taking it, converted it to his own use, this w'as held to be larceny; for 
the coachman must have know’n where he took the gentleman up, and 
where he set him down, and ought to have restored his trunk to him. 
Lamb's case, 2 Past, P. C. 064, In a similar case, wdicro a box had 
been left in a coach, and was found at the house of a Jew, where the 
coachmau had uncorded.it, and taken out several articles, some of 
which were missing; the coachman being indicted for larceny, the 
judge directed the jury that, if they thought that the prisoner had 
detained the box merely in the hope that a reward would bo ofiered 
for it, and tlmt he meant then to return it to the owner, they ought to 
acquit him; but if they thought that he had uncorded the box not 
merely from curiosity, but with an intention to embezzle any part of 
its ctntents, and that ho had actually taken any of the goods mentioned 
in the indictment, it would be a matter of legal consideration, whether 
a person so guilty should not be reached as a Mon. The jury having 
found the prisoner guilty; upon a case reserved, the verdict w'as ap¬ 
proved of by the judges. Wynne's ease, l^eacb, 413 ; 2 East, P. C. 
664, 697; and see dear's case, 1 Leach, 415, («.) The prosecutor 
having had his hat knocked off in a quarrel with a third person, the 
prisoner picked it up, and carried it home. Being indicted for larceny. 
Park, J., said, “If d person jacks up a thing, and knows that he can 
immediately find the ownqp, but, instead oiirestoring it to the owner, 
converts it to his own use, this is felony.” Pope's case, G C. ^ P. 346, 

In the case of Merry y. Green and (which was an action of 

trespass for false imprisonment) a person purchased at a public auction 
a bureau, in which he afterwards discovered, in a secret drawer, a 
purse containing several sovereigns. TIio contents of the bureau were 
not known to any one. The purchaser having appropriated the money 
to his own use, it was held that there was a taking which amounted to 
a trespass, and that he was guil^ of laroenv: it was hold also, that a 
declaration by the auctioneer, that he sold oil that the bureamcon- 
tained with the article itself, would have given the purchaser a colour¬ 
able right to the contents, in which case the abstraction of the monc^ 
would not have*been felonious. In the course of the argument in this 
oase^ pne of tlie counsel asked “ ^ the original jpossession is lawful, 
when is the felony committed ?” Farke, B., interrupting him, said, 
“ Why, suppose a person ^ind a cdieque in the street, and in the first 
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instance takes it up merely to see nrhat it is; if afterwards he cashes 
it, and appropriates the money to his own use, that is a felony; though 
he is a mere tinder till he looks at it.” In delivering the j udjjpment of 
the court, the same learned baron said, “ The old rule in Coke's 3rrf 
Inst. 108, ‘ that if one lose his goods, and another find them, though he 
convert them, animofurandi, to his own use, is no larceny' has under- 
wne in more recent times some limitation; one is, that if the finder 
knows who the owner of the lost chattel is, or if from any mark upon 
it, or the circumstances under which it is found, the owner could be 
reasonably ascertained, then the fraudulent conversion animo furandi 
constituted a larceny.... It is said, that the offence cannot be larceny, 
unless the taking would be a trespass, and that is true; but if the 
finder, from the eireumstatrees of the case, must have known who was 


the owner, and instead of keeping the chattel for him, meant from the 
first to appropriate it to his own use, he does not acquire it by a 
rightful title, and the true owner might maintain trespass; ancl it 
seems also, from Wynne's case, [supra), that if under the like circum¬ 
stances, he acquire possession and mean to act honourably, hut after¬ 
wards alter his mind, and open the parcel, with intent to embezzle 
its contents, such unlawful act would render him guilty of larceny.” 
Merry v. Green, 7 M. W. 623. 

The whole law with reference to this subject was considered in the 
elaborate and learned judgment of Parke, B., in Thurhnrn's ease, 
1 Den. C. C\ D. 387; 6'. C. 18 L. J. M. C. 140. The prisoner 
found a bank note, which had been accidentally dropi)ed on the high 
road. There was no name or mark on it indicating who was the 
owner, nor were there any circumstances attending the finding which 
would enable him to discover to whom tho note belonged when he 
picked it up; nor had he any jreason to believe that the owner knew 
where to find it again. The prisoner meant to appropriate it to his 
own use when he picked it up. The day after, and before he had 
disposed of it, he was informed that the prosecutor was .the owner, 
and had dropped it accidentally; he then changed it, and appro¬ 
priated tho money taken to his own use. The jury found that he 
nad reason to-believe, and did believe, it to be the prosecutor’s pro- 

S erty before he thus chan|^d the note, and the prisoner was convicted. 

iut Parke, B., who tried the case, after conferring with Maule, .1., 
was of opinion, that tho original taking was not felonious, and that 
in tho subseqiiont disposal of it there was no taking, and therefore 
declined to pass sentence, and reserved the ease for the opinion of the 
Court of Criminal Appoftl. That court held that tho conviction was 
wrong. Parke, B., who delivered tho unanimous jiidgraoiit of the 
court, thus explains its grounds: “In order to constitute the crime 
of larceny, there must be a taking of the chattel of another animo 
furandi, and against the will of the owner. This is not the full defi¬ 
nition of jaroeny, but so miich only of it as is necessary to he referred 
to for the present purpose. By tho term animo furandi, is to be 
understood the intention to take, not a particular temporary, but an 
entire, dominion over the chattel, without a colour of right. As the 
rul|tff law, founded on justice and reason, is that actus nnnfacit ream 
nisi mens sit rea, the guilt of the accused must depend on the circum¬ 
stances as they appear to him; and the crime of larceny cannot be 
committed, unless the goods taken appear to have an owner, and the 
party taking must know or believe that tho taking is against the will 
of that owner,” After commenting on the authorities, the learned 
Baron proceeds: “ It is quite a mistake to suppose, as Mr. Greaves 
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has done (yol. ii. c. 14), that I meant in Merry v. Green to lay down 
the proposition in the.general terms contained in the extract from the 
report of the case in 7 M. & W., which, taken alone, seems to he 
applicable to every case of finding unmarked as well as marked pro¬ 
perty., ^ It was meant to apply to the latter only. The result of these 
authorities is that the rule of law on tliis subject seems to be, that if 
a man find goods that have been actually lost, or are reasonably sup¬ 
posed by him to have been lost, and appropriates them, with intent 
to take the entire dominion over them, really believing when he takes 
them that the owner cannot be found, it is not larceny. But if ho 
takes with the like intent, though lost, or reasonably supposed to be 
lost, but reasonably believing that the owner can, be found, it is 
larceny. In applying this rule, as indeed in the application of all 
fixed rules, questions of some nicety may arise, but it will generally 
be ascertained whether the person accused had reasonable belief that 
the owner could be found, by evidence of his previous acquaintance 
with the ownership of the particular chattel, tlie place where it is 
found, or the nature of the marks upon it. In some coses it would 
be apparent, in others appear only after examination. It would pro¬ 
bably be presumed, that the taker would examine the chattel, OvS an 
honest man ought to do, at the time off taking it; and if he did not 
restore it to the owner, the jury might conclude that he took it, when 
he took complete possession of it, unimo fnrandi. The mere taking it 
up to look at it, w'ould not be a taking possession of tlie chattel. To 
apply these rules to the present case: The first taking did not amount 
to larceny, because the note was really lost, and there was no mark 
on it, or other circumstance to indicate then who was the owner, or 
that he might be found, nor any evidence to rebut the presumption 
that would arise from the finding of the^ote as proved, and'he believed 
the owner could not be found, and therefore the original taking was 
not felonious; and if the prisoner had changed the note or otherwise 
disposed of it, before notice of the title of the real owner, he clearly 
would not have been punishable; but after the prisoner was in pos¬ 
session of the note, the owner became known to him, and he then 
appropriated it, anhno furautli, and the point to be decid()d is whe¬ 
ther ttiat was a felony. Ui)on this questionwe have felt considerable 
doubt. If he had taken the chattel innocently, and aftcrwai’ds 
appropriated it without knowledge of the ownership, it would not 
have been larceny; nor would it, we think, if he had done so, know¬ 
ing who was the owner, for he had the lawful possession in both cases, 
and the conversion would mot have been a trespass in either. But 
here the original taking was not innocent in one sense, and the ques¬ 
tion is, does that make a difference? Wo think not; it was dis¬ 
punishable, as we have already decided, and though the possession 
was accompanied by a dishonest intent, it was still a lawful pos¬ 
session, ana good against all but the real owner, and the s^bscquefit 
conversion was not therefore a trespass in this ease more than the 
others, and consequently no larceny. We tlxorcfore think that the 
conviction was wrong. 

In a subsequent ease, J2. v. Preston^ 2 Pen. C. (J. Ii. 3o3 ; ^ C. 
21 X. J. M. C. 41, also one-of a lost bank note found by a person 
who appropriated it to his own use, it was decided that the jury are 
not to be directed’lo consider at what time the prisoner after taking 
It into his possession resolved to aiipropriate it to his own use, but 
whether, at the time he took possession of it, he knew, or had the 
means of knowing, who the owner was, and took possession of the 
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note mth intent to steal it; for if his original possession of it was an. 
innocent one, no sabseqnent change of his mind or resolution to 
appropriate it to his own use, would amount to larceny. 

W here the prisoner was indicted for stealing a watcn, and the Jury 
returned the following verdict, “We find the prisoner not guilty of 
stealing the watch, but guilty of keeping it in the hope of reward 
from the time he first had the watch,’^ this was held to amount to a 
finding of not guilty. Yorlte's case, 1 Den. C. C. It. 335; S. C. 
18 L. J. M. C. 38. Where the iury fovmdlthat the notes were lost, 
that the prisoner did not know tiie owner, but that it was probable 
that he could have traced him, it was held that the prisoner was not 
bound to do that, and that he had been wrongfully convicted of 
stealing the notes. Dixon's case, 25 L. J. M. C. 39. 

As to what was lost property, was considered in West's case, 
1 Dears. C. C. Jt. 402; S, C. 24 i. J. M, C. 4. A purse contain¬ 
ing money was left by a purchaser on the prisoner’s stall. A third 
person afterwards pointed out the purse to the prisoner, supposing 
it to be hers. She put it in her pocket, and afterwards conccifiod it; 
and on the return of the owner denied all knowledge of it. The jury 
found that the prisonef took up the purse knowing that it was not her 
own, and intending at the time to appropriate it to her own use, but 
that she did not know who was the owner at the time she took it. 
It was held, under these circumstances, that the purse was not lost 
property, and that the prisoner was properly convicted of larceny. 

Proof of (he felonious intent in the taldng—goods taken In/ wife — 
or hi/ wife and a strani/er.'] If a wife take goods of which the hus¬ 
band is the joint or sole owner, the taking is not larceny, because 
they art! in law but one person, and the wife has a kind of interest in 
the goods. Hawk. P. V. b. 1, e. 33, s. 19. Therefore, where the 
wife of a member of a friendly society stole money belonging to the 
society, lodged in a box in her husband’s custody, under the lock of 
the stewards of the society, it was held hy the judges not to be 
larceny. Willis's rase, 1 Moody, C. C. 375, 

■\Vhethor, where a stranger and the wife jointly steal the husband’s 

S erty, it is larceny id*the stranger, has been the subject of con- 
ictory decisions. Clark's case, O. P. 1818, 1 3[oo. C. C. 376 
(»i.); Tolfree's case, 1 Moody, C. C, 243. In JB. v. Rosenberg, 1 C. 
<S'- A'. 233, in reply to a remark from coimsel, that there is a passage 
in Dalton's Justice as to the delivery of the husband’s goods by the 
wife to the adulterer, constituting felony in him, Parke, Ik, said, “If 
that question arose, I should reserve it for the opinion of the judges.” 
The point has been twice reserved for the opinion of the Court of Cri¬ 
minal Appeal. In Thompson's ease, 1 Den. C. C. R. 549, the prisoner 
went away with the prosecutor’s wife, and lived with her at Bir¬ 
mingham as man and wife; they took with them from the prose¬ 
cutor’s house several articles belonging to him, which were used in 
their house at Birmingham. The chairman of quarter sessions directed 
the jury to find the prisoner guilty, if they came to the conclusion either 
tha| the prisoner, going away with the prosecutor’s wife for the 
purpose of an adulterous intercourse, was engaged jointly with her 
in taking the goods; or, secondly, that not being a party to the 
original taking or removal, the prisoner, after arriving at Bir¬ 
mingham, appropriated any part of the goods to his own use. The 
jury found the jirisoner guilty; adding, that they did so on the 
ground that there was a joint taking by the prisoner and the prose- 
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CQtor’s wife; and the court were unanimonsly of opinion that the 
conviction was ri^ht. In Featherstouc's case, 1 Dearts. C. C. 11. 309 ; 
S. C. 23 L. J. 31, C, 127, the prosecutor’s wife had taken trom his 
bed-room thirty-five sovereigns, and on leaving the house, called out 
to the prisoner, who was in a lower room of the house, “ George, it is 
all right, como on.” The prisoner left a few minutes afterwards, and 
he and the prosecutor’s wife were traced to a public-house, Avhere 
they passed the night together. When taken into custody, the pri¬ 
soner had twenty-two sovereigns upon him. Th^juiy found the 
prisoner guilty, stating, that they did so “ on the ground that he 
received the sovereigns from the wife, and that she took them without 
the authority of her husband.” The court held th^ the conviction 
was right. “ The general rule,” said Campbell, C. J., in giving 
judgment, “is that a wife cannot be convicted of larceny for stealing 
the goods of her husband. It is no larceny in her to carry away her 
husband’s goods, as husband and wife are one. But the law has 
properly qualified that general rule, by sajnng, tlmt if a wife 
commit adultery, and then steal the goods of her husband with 
the adulterer, she has determined her ipiality of wife, and is no 
longer looked upon as having any property in the goods, and the 
j)erson who assists her is guilty of larceny. I think tlio case of 
the prisoner must be considered in the same light as if he had 
taken the goods himself. This is not the case of a receiving of the 
goods from the v\ ife, but the prisoner is sup])osed actually to have 
assisted*lier in taking them. It is said in ‘ litme/l oh Crimes^ 23, 
* If the wife steal the goods of her husband and deliver them to B., 
who, knowing it, carries them away, B. being the adulterer of the 
wdfe, this, according to a very good opinion, would be felony in B., 
for in such case no consent of the husband can be presumed.’ T’hat is 
this very case. The prisoner was the adulterer of the wife, an<l 
knew that the goods were carried away without the consent of the 
husband. This case is within tlie express authority of the rule which 
is first laid down in ‘ Daffoii’ c. 104, p. 208, and to he found in every 
hook on the criminal law.” 


Proof of the tuliiny — v'ith nfereurc to iJift ponsrstsion if the gooih.'] 
It has been already stated {uatc, p. o88), that in enler to constitute 
larceny, there must ho such a taking of the goods as would, without 
the felonious intent, amount to a trespass. Therefore, if the party 
obtain |X)Sscssion of the goods lawfully, as upon a trust, for or oil 
account of the owner, by which lie acquires a kind of special pro- 
])erty in them, ho cannot afterwards be guilty of felony in convening 
them to his own use, unless by some new and distinct act of taking, 
as by severing jiart of the goods from the rest with intent to convert 
them to his own use, ho thcrehy determine the privity of the bail¬ 
ment and the special jjroperty conferred upon him, in which ease he 
is as much guilty of a trespass against the virtual possession of the 
hwner, by such second taking, as if the act had been done by a mere 
stranger. 2 East, P. C. 554. The prisoner assigned his goods to 
trustees for ftie benefit of his creditors, but before the trustees had 
taken jpossession, and while tlie prisoner remained in possession of 
them, removed, the goods, intending to deprive his creditors of 
them. .The jnry having found that the goods were not in the custody 
of the trustees, jt was held that he was not guilty of larceny. PraWs 
case, 1 Dears. C, C, R, 360. And see John SmiWs case, ante, 
p. 575 (o). * 
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Prw/f of the taking—with reference to the possession—original 
taking not felonious.'^ In cases, therefore, where the original taking 
of the goods is not animo furandi, a subsequent conversion of them 
to the party’s own use will not constitute larceny. Upon an indict¬ 
ment for stealing, it appeared that the prosecutor’s shop (containing 
the articles mentioned in the indictment) being on tiro, his neighbours 
assisted in removing his goods for their security. The prisoner pro¬ 
bably had removed all the articles which she was charged* with 
stealing, when the prosecutor’s other neighbours were thus employed. 
She removed some of the articles in the presence of the prosecutor, 
and under his observation, though not by his desire. Upon the pro¬ 
secutor applying to her next morning, she denied that she had any of 
the things belonging to him, but they were found concealed in her 
house. The jury found her guilty, but said, that in their opinion, 
when she first took the goods from the shop, she had no evil intention, 
but that .such evil intention came upon her afterwards; and upon 
reference to the judges, they all held the conviction wrong, for if the 
original taking were not with intent to steal, the subsequent con¬ 
version was no felony, but a breach of trust. Leigh's case, 2 East, 
P. C. 694; 1 Leach, 411 (w). This case is thus explained by 
Parke, II., in Riley's ease, ante, p. 590: “In Leigh's ease, the taking 
was with the consent jof the owner; it was, therefore, the same tiling 
as if the owner had entrusted the prisoner with the goods originally; 
and, if so, the subsequent appropriation could not bo a larceny.’’ 

Where a letter containing a bill of exchange was by mistake de¬ 
livered to another person of the same name as the person to whom it 
was addressed, and the person to whom it was so delivered converted 
the bill of exchange to his own use; being convicted of larceny for 
this act, a case was reserved for the opinion of the j edges, who hold 
the conviction wrong, on the ground that it did not appear that the 
prisoner had any animus furandi, when he lirst received the letter ; 
and a pardon was recommended, Mueklmo's case, 1 Moody, C. C. 
160. So where J. S. by mistake received from the imst-oflice a letter 
addressed to and intended for another person of the same name, and 
which contained a ppst-office order for money, and not being able to 
read, took the letter to W. D., who reading the letter to him, both 
became aware that the letter was not for J. D., but for onothor 
person ; and, notwithstanding this, they got the order cashed, and 
appropriated the proceeds: it M'as held, on the authority oiMveklow's 
ease, tliat they could not bo convicted of larceny, there not apin'nring to 
have been any an hum furandi at the time the letter was first received. 
Davis's case, 25 X. J. M. C. 91, 

Proof of the taking—with reference to the possession—original 
taking not felonious — haiUesJ] The cases which most usually occur, 
illustrative of this doctrine, are those where goods have been delivered, 
into the liands of a bailee for a special purpose, who thereby acquires 
a right to the possession, and who, if he converts them, ♦vhile in his 
possession as bailee, to his own use, even animo furandi, ns he is not 
guilty of a trespass, is not guilty of larceny by that act. Thus if 
goods are delivered to a carrier to be conveyed, and he steals them on 
the journey, it is no felony. 1 Hale, P. C, 50i. So where a man 
delivered his watch to the prisoner to be repaired, who instead of 
repamng sold it, this was ruled to be no felony. Levy's case, 4 C. ^ 
P. 241. See also Thistle's case, I Den. C. C. E. 602. So where the 
prosecutor had delivered a horse to the prisoucr, to he agisted at 
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Is. 6rf. per week, and ihc latter, after keeping the animal for one 
week, for which, he received payment, sold it in the course of tho 
second week; the prisoner having been convicted of larceny, the 
judges held the conviction wrong. Charles Smith's case, 1 JUJoo. 
C. C. 474. The captain of a vessel having a number of casks of 
butter belonging to the prosecutor to carry on board his vessel, 
and having occasion to pay a debt contracted by him at a port in 
course of his voyage, gave an order to his mate to deliver tnirteen 
casks of butter to his creditor, and the casks were delivered accord¬ 


ingly. Being indicted for larceny, Graham, B., before whom he was 
tried, thought that the severance of a part of the casks from the rest, 
and the formed design of doina: so, took the case out of the authorities 
cited (1 Hale, P. C. 504 ; 2 East, P. C. 693), if they could be con¬ 
sidered as applying to the case, and the prisoner was convicted; but 
upon a case reserved, the judges were of opinion that it was not 
larceny, and that the conviction was wrong. Madox's ease, Mass, 
Ey. 92. So where the prosecutor sent three trusses of hay consigned 
to a third person by the prisoner’s cart, and the prisoner took away 
one of the trusses, which was found in his possession, but not broken 
up; Parke, J., held this to be no larceny, the truss not being broken 
up. Pratley's case, 5 C iSj* P. 633. So where goods were delivered 
by the prosecutor to tho prisoners (who were not carriers, and em¬ 
ployed hj him on that occasion), to ho conveyed by them, hut they 
were to be paid for carrying tliem, and instead of taking them to the 
place directed, they stole the goods, but without opening any of the 
packages, it was ruled by Patteson, J., to be no felony. Fletcher's 
case, 4 C, P. 545. Where A. allowed B. to take u^) a sovereign 
from the table of a beer-house, for the purpose of getting change, and 
B. never returned with the sovereign or the change, Coleridge, J., 
after consulting Gurney, B., held that there was no larceny of the 
sovereign; that the prosecutor, having given the sovereign to betaken 
away for change, had divested himself of the entire possession of it. 
JK. V. Thomas, 9 C. P, 741. 

It is said by Lord Hale, that if A. delivers the key of his chamber 
to B,, who unlocks the chamber, and takes the» goods of A. animo 
furandi, this is felony, because the goods were not delivered to him, 
but taken by him. 1 Hale, P. V. 505. Upon this passage Mr. East 
remarks, that if the key bo delivered for tho purpose of intrusting 
tibe party with the care of the goods, it is as much a delivery of the 
goods themselves, as if each article had been put by the owner into 
uie hands of the party; and then, although the taking of such goods 
out of the room with a fraudulent intent to convert them, might still 
be felony, yet it would be so on another ^ound, because by the act of 
taking the goods with such intent out of the room, where they were 
intended to remain for safe custody, the privity of contract would be 
determined in the fsame manner as if they had been delivered in a 
box, and taken out of it afterwards. 2 East, P. C. 685. It may be 
d^bted, however, whether the construction put upon the case by 
mTEast, is not carrying the doctrine as to the determination of the 
special property further than the decided oases warrant. 

In tiiese cases it is always a question for the jury, whether, when 
the goods were taken, the prisoner had a felonious intent, for if ho 
had, tfans ant will amount to larceny. The prosecutor hired the pri¬ 
soner Itt' Bristol to drive fifty sheep for him to Bradford. The 
pri«as^;2aever took the sheep to Bradford, but sold ten of them on 
the way. The jury found the prisoner guilty, saying, they were of 
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opinion that at the time he received the sheep, he intended to convert 
them to his own use, and not to drive them to Bradf^ord, On a case 
reserved, the judges were unanimously of opinion that the conviction 
was right. Stock's ease, 1 Ifoo. C. C. 87. AUter if he had not a 
felonious intent at the time ho received them. Hey’s case, 1 l)en, 
V, C. JR. 602. In that cose a drover employed by the prosecutor to 
drive pigs, and paid the expenses of driving them, being paid wages by 
the day, but having the liberty to drive the cattle of any other person, 
at the end of his journey sold the pigs and converted the proceeds to 
his own use; this was held not to be larceny, us at the time he 
received the pigs into his custody he had no intention of appro¬ 
priating them to his own use; and that he was merely a bailee and 
not a servant. In Cornish's case, 1 Dears. C. C. JR. 425, the 
prisoner was a common carrier, and was employed by the prosecutor 
to carry a cargo of coals from a ship to a coal-yard, and thence to 
another yard belonging to the prosecutor. The prisoner carted the 
coals to the lirst-raentioned coal-yard, and was engaged for several 
days in carting them from thence* to the prosecutor's other yard. He 
lelt the first-mentioned coal-yard on one of these days with two carts 
and a waggon, all laden with coals ; before he arrived at the other 
yard he delivered the two cart loads to a third person on his own 
account, but he duly delivered the waggon load at the prosecutor's 
other yard ; it was held that there was no larceny, the goods having 
been delivered to the prisoner as a carrier, and there not having been 
any breaking of bulk or otlier determination of the bailment. 

Proof of the Uikimj—with reference to the possession—original 
talcing not feloniovs — bailees—determination of the bailmcHt.'\ Upon 
the principle that it is not felony in a bailee to convert to his own 
use the goods bailed to him, a nice distinction has been grafted, which 
seems, says Mr. East, to stand more upon positive law, which cannot 
now be questioned, than upon sound reasoning. 2 East, P. C. 695; 
but see Mr. Starlcie's observations, 2 Evid. 448 («.) 2nd ed. The 
distinction is thus stated by Lord Hale. If a man delivers goods to 
a carrier to carry to Dover, and he carries them away, it is no felony, 
but if the earner have a bale or trunk with goods in it delivered to 
him, and he breaks the bale or trunk, and carries avray the goods 
animofurandi, or if he carries the whole pack to the place appointed, 
and tlion carries it away animo furanai, it is a felonious taking. 
But that must be intended where he carries them to the place, and 
delivers or lays them down, for then his possession by the first 
delivery is determined, and the taking afterwards is a now taking. 
1 Hah, P. C. 504, 505. 

This distinction bos been recognised and acted upon in numerous 
cases, not only of carriers and other bailees, where the bailment has 
been determined by breaking bulk, &o., but likewise in the case of 
other persons, having a special property, where the eontraol conferring 
the special property has been terminated by the tortious act of the 
party. A former sent forty bags of wheat to the prisoner, who was 
a warehouseman, for safe custody. The prisoner took eight of the 
hags, and shooting the wheat out on tlie floor, mixed it with four 
bags of inferior wheat, and sold the whole twelve for his o^ benefit. 
He replaced the wheat thus taken from the prosecutor with inferior 
wheat of his own. It did not appear that there was any severing of 
pa?t of tho wheat in any one bag, from the residue of the wheat in 
the same bag. The prisoner being convicted of larceny, the judges 
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were unanimously of opinion that the conviction was right, that the 
taking of the whole of the wheat out of any one bag, was no less 
a larceny than if the prisoner had severed a part from the residue 
of the wheat in the same bag, and had taken only that part, leaving 
the remainder of the wheat in the same bag. Lrazter'^s cast*, Rnm. 
^ My. 337 . 

The prisoner was employed b^' o tailor to sell clothes for him 
about the county of L.; the price of each article was fixed, and 
the clothes were intrusted to the prisoner on the arrangement that 
he was to sell tiiem at the price fixed, he receiving three shillings in 
the pound on the amount received for them, and being bound to 
bring back the remainder of the clothes which were unsold. The 
prisoner received from the prosecutor a parcel of clothes on these 
terms, but, instead of selling them, he fraudulently pawned a portion 
of them for his own benefit, and afterwards fraudulently misappro¬ 
priated the residue to his own use. It was held that the original 
bailment of the goods to the prosecutor was determined by the 
unlawful act of j)awning part of them, and that the subsequent 
fraudulent misappropriation of the remainder amounted to larceny. 
P«y.wr’« case, 2 Den. C. C. M. 233 ; 8. C. 20 X. J. M. C 191. 

In order, therefore, to establish a larceny of goods which liave been 
bailed, some act determining the bailment must be proved. A wmmau 
intrusted a porter to cariy a bundle for her to Wappiug, and went 
with him. In going to the place the porter ran away with the 
bundle, which was lust. Being indicted for felony, Holt, C. J., told 
the jury, that if they thought the porter opened the bundle and took 
out the goods, it was felony: and he thought that the fact as above 
stated was evidence of it. Amm. 2 East, P, C. 697; 1 Xc«r//,415, («.) 
Upon this case Mr. East observes, with submission to so high an 
authority, it may be fairly doubted, whether there were sufficient 
evidence before the jury on this statement to warrant them in finding 
that the porter opened the bundle and took out the goods. A difterent 
ground for the determination, he continues, is sxiggested in another 
MS. (2 MS. Sum. 233,) viz. that all the circumstances of the cose 
showed that the pointer took the bundle at first, with an intent to 
steal it. 2 East, P. C. 697. Where A. asked the prisoner, who 
was not her servant, but only a casual acquaintance, to put a letter 
in the post, telling her it contained money, and the prisoner broke 
the seal and abstracted the money before she put it in the post; 
Mirehouse, 0. S., after consulting Gaselee, J., held that she was 
guilty of larceny. Mary Joneses case, 7 (/. ^7*. lol. So where the 
prosecutor gave the prisoner, who was not his servant, a parc(3l to 
take to a coach-office, and the prisoner broke open the parcel and 
abstracted several notes from it before he delivered it. Gurney, B., 
with the assent of Bosanquet, J., who was present, held this to be 
larceny. M. v. Jenkins, 9 C. P. 38. The prisoner, who was the 
owner of a boat, was employed by the prosecutor, the captain 6f a 
ship, to carry a number of wooden staves ashore in his boat. The 
prosecutor’s men were put into the boat, but were under the control 
of the prisoner, who did not deliver all the staves, but took one of 
them away to the house of his mother. Patteson, J., held that this 
was a bailment, and not a charge, the prosecutor’s servant being 
under ^e priiioner’s control, and that a mere non-delivery of the 
stavi^ .would nut have been a larceny; but that if the prii&ner 
se^^ed one of the staves from the rest, and carried it to a place 
dilpBent from that of its destination, with intent to appropriate it to 
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his own use, that was equivalent to a breaking of hulk, and would 
be sufficient to constitute a larceny. The learned judge left it to the 
jury to say, whether the prisoner removed the stave to liis mother’s 
with intent to convert it to his own use. The prisoner was acquitted. 
Howell's case, 7 C. ^ P. 325. 

Although a contrary opinion appears to have been formerly enter¬ 
tained (see CharlewooiVs erne, 1 Leach, 409 ; 2 East, P. C. 089, 
post, p. 008), yet is now settled, that when the owner j)art3 with 
tl\e possession of goods for a special purpose, and the bailee, when 
that purpose is exi cuted, neglects to return, and afterwards disposes 
of them, if such bjileo had not a felonious intention when he 
originally took the goods, the subsequent withholding and disposing 
of them will not constitute a new felonious taking, nor make him 
guilty of felony. JianJe's case, Muss. <Sf Py. 441. In order to 
make the bailee guilty of felony, tlie mere countermand of the bail¬ 
ment is not sufficient; there must also be a resumption of possession 
by the bailor. Stear's ease, 1 Men. C, C. M. 349. “ If there had 

been merely a countermand,” said Parke, li., in that case, “ and no 
resumption of possession, there could have been no larceny ; because 
(as was suggested in argument by V. Williams, J.) trespass would 
not have lain, but only trover; ^and to support an indictment for 
larceny, the prosecutor must have such possession as would entitle 
liim to bring trespass ; which he could not have, unless the bailment 
W'ere determined. 

Pnxtfof the- takitui—with reference to the possession of the goods — 
cases of servants.'] Where a person has the bare charge or custody of 
goods, tile legal possession of such goods remains in the owner, and 
larceny may be committed by the person having such a bare possession 
or custody. He that has the care of another’s goods, says Lord Hale, 
has not the possession of them, and therefore may, by his felonious 
embezzling of them, be guilty of felony ; as the butler who has the 
charge of his master’s plate, the shepherd who has the charge of his 
master’s sheep; and so it is of an apprentice that feloniously embez¬ 
zles his master’s goods, 1 Hale, 506; 2 East, P, C. 554. So 
where a carter goes away with his master’s cart. Mohiman's ease, 2 
East, P. C. 565. 'Ihus where the prisoner w'as sent with his 
master’s cart for some coals which were delivered to him, and 
deposited in the cart, and the price charged to his master’s account, 
and on the road home the prisoner disposed of a portion of the coals, 
it was held that this ease was a larcei.y of the goods, and not em¬ 
bezzlement, they being constructively in the possession of the master 
when they were deposited in the cart. Meid's case, 1 Dears, C, C, M, 
257 ; S, C. 23 i. J. M, C. 26. The prisoner was a drover, and had 
been employed by the prosecutor as such, off and on, for nearly five 
years. Being employea by him to drive a number of sheep to a fair, 
he sold several of them, and applied the money to his own purposes. 
He was found guilty of lai’ceny; but the jury also foi’ud that he did 
not intend to steal the sheep at the time he took them into his 

g ossession. On a ease reserved, the judges who met were of opinion, 
!iat as Hie owner parted with the custody only, and not with the 
possession, the, prisoner’s possession was the owner’s, and that the 
conviction was right. M, v. M^Namee, 1 Moo, C. C. 368. Aliter 
if the evidence show that the drover was not the servant of the 
prosecutor. Hey's case, 1 Den, C. C. M, 602, ante, p. 687. In this 
case, Parke, B., in delivering the judgment of the court, said, “ q^fter 
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the lull consideratioa -wLioH this subject has imdcrffono, wc doubt 
whether the ease of JK. v. Nam.ee would be now decided in the same 
way.” The prisoner was employed by the prosecutor as his foreman 
and book-keeper, but did not live in his house. The prosecutor 
delivered a bill of exchange to him, with orders to take it to the 
post, that it might be transmitted to London. The prisoner got cash 
for the bill, with which he absconded. It was objected that by the 
delivery the prosec\xtor had parted with the possession of the biU, 
and the case was likened to that of a carrier intrusted with goods; 
but the judges held it larceny, on the principle that the possession 
still remained in the master. Paradice's case, 2 East, P. C. 565, 
cited 1 Leach, 623, 624. The prisoner was employed as a porter by 
the prosecutor, who delivered to him a parcel to carry to a customer. 
While carrying it he met two men, who iiersuaded him to dispose of 
the goods, which he did, taking them out of the parcel and receiving 
part of the money. All the judges held this to be larceny, as the 
possession still remained in the master. Pass's case, 2 East, P. C. 
566 ; 1 Loach, 251, 523. 

So where the prosecutor delivered to his servant a sum of money to 
carry to a person, who was to give him a hill for it, and the servant 
appropriated it to his own use, the judges were of o])inion that this 
was not a mere breach of trust, but a felony. Lavender''s case, 1793, 
twice considered hy the judges, 2 East, P. C, 560 ; 2 Puss, bg (iron, 
160; see also JR. v. Heath, 2 Mou, C, C. 33. A. employed L. to 
take his barge from one particular place to another, and paid him his 
wages in advance, and gave him a separate sum of three sovereigns to 
pay the tonnage dues. B. took the barge 10 miles, and paid tonnage 
dues to an amount rather under 2/. and appropriated the remaining 
sovereign to his own use. Patteson, .T., held this to be a larceny. 
Goode's case, Carr Jf. 582, See ^so Peatnan's case, Carr M. 
595. AVhere the servant of the prosecutor went to her master’s wife, 
and told her she was acquainted with a person who could give her 
ten guineas’ worth of silver, and the prosecutor’s wife gave her ten 
guineas for that purpose, which she ran ai/ay with, she was found 
guilty of the larceny. Atkinson's case, 1 Leach, 302 ; 2 Pms. 

hy Grea, 161. So where the clerk of a hanker told a customer of the 
house that he had paid in money to his.account, and thereby induced 
the customer to give him a cheque to the amount, for which the 
prisoner took bank-notes out of the drawer, and afterwards made 
fictitious entries in the books to prevent a discovery of the transaction; 
it was held, on a case reserved for the opinion of the judges, that 
this was a telonious taking of the bank-notes from the drawer, and 
not an obtaining of them under a false pretence. JIainmon's case, 2 
Leach, 1083; 4 Taunt. 304; Puss 4' Py> 221; 2 Puss, hy Grea. 163. 
See White's case, 9 (7. ^ P, 344, ante, p. 687 ; also Hornhy's case, 1 
C. 4'K,Z05,po8t, m5. 

The prisoner being the prosecutor’s servant, it was his duty to 
receive and pay monies for the prosecutor, and make entries of such 
receipts and payments in a book which was examined by the prosecu¬ 
tor from time to time. On one occasion the prisoner showed a 
balance of 21. in his favour, by taking credit for payments falself 
entered in his hook as having been made by him, when in fact they 
had ndt been made by him, and theren^ion was paid hy his master 
the 21. as a l^alance due to him. T^e prisoner having been convicted 
of larceny, the Court of Ciiminar Appeal held the conviction wrong. 
Green's case, I Dears, C. C. P. 323, 
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Whore a clerk or servant takes a bill of exchange belonging to 
his master, gets it discounted, and converts the proceeds to his own 
use, this is a larceny of the bill, though the clerk have authority to 
discount bills. In a case of this kind it was contended, on behalf of 
the prisoner, that the bill having come legally into his possession, 
like any other bill of tho prosecutor’s, over which he had a disposing 
power, he had a right to receive, though not to convert the money to 
his own use, which was, however, only a breach of trust. But 
Heath, J., was clearly of opinion that it was felony, the bill 
having been once decidedly in the possession of the prosecutor, by 
the clerk who got it accepted putting it amongst, the other bills, in 
the prosecutor^ desk, and the prisoner having feloniously taken it 
away out of that possession. Chi^whase's case, 2 J2ast, I*. C. 567; 
8 Leach, 699; fi Mustt. by (frea. 162, 

G. and others were the directors of an Assurance Company, 
managed the affairs of the company, appointed, paid, controlled, 
and dismissed the clerks and other servants, and had the charge and 
custody of all the books and papers of the company. The company 
had a drawing account with Glyn & Co., and used to send their pass¬ 
book on Tuesday in every week to be written up, and their messenger 
went on the following morning to bring it back, when it was returned 
together with the cheques, &c., of the preceding week. The prisoner 
was a salaried clerk in the office of the company; it was his duty to 
receive tho pass-book and vouchers from the messenger, and to 
preserve the vouchers for the use of the company. On the 27th 
February, Glyn & Co. delivered the company’s pass-book, contain¬ 
ing, amongst other things, a certain cashed cheque, for 1400/., to the 
messenger of the company, who delivered the book and cheque to the 
prisoner in the usual way, and he thereupon fraudulently destroyed it. 
It was held that the prisoner had been rightly convicted of larceny 
as a servant, inasmuch as the cheque, when delivered into his custody 
in the usual course of business, was constructively in the possession of 
the directors, who, under tho circumstances, were his masters. 
Wati^s case, 2 Ven. C. C. R. 14; S. C. 19 X. J, M. C. 193; Manoy's 
ease, 1 Moo. C. C. 270, and Masiers^s case, 1 Ren. C. C. JB. 332, 
applied and distinguished the one from the other. • 

in order to render tho offence larceny, where the property is taken 
by a servant, it must appear that the goods were at the time in the 
possession of the master. It is not, however, necessary, that they 
should be in his actml possession, it is sufficient if he has a con¬ 
structive possession, or possession in law. Therefore, where a man 
purchases goods, and sends his servant to receive them, and the 
servant carries them away, it is larceny, for the property carries with 
it tho possession in law. On the other hand, unless the possession 
of the goods, actual or constructive, be in the prosecutor, no Ipceny 
can be committed upon them with regard to him. This distinction 
is very material, as drawing the line between larceny and embezzle¬ 
ment. Now, however, by 14 & 15 Viet. c. 100, s. 13, any person 
indicted for embezzlement as a clerk, &c., is not to be acquitted if 
the offence turn out to bo larceny, and vice versii. In the foUoiving 
cases, the possession was decided to be in the prosecutor, and the 
offence to be larceny. 

The prisoner was ordered by his masters, the prosecutors, to go 
with their barge to one Wilson, a com-meter, for as much com as 
lljke barge would carry, and which was to be brought in loose bulk. 
The prisoner received 230 quarters in loose bulk, and five other 
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quarters, which he ordered to ho put in sacks, and aftcrwawls em¬ 
bezzled. The question reserved for the opinion of the judges was, 
whether this was felony, the oats never having been in the possession 
of the prosecutors, or whether it w'as not like the case of a servant 
receiving charge of, or buying ’a thing for his master, but never 
delivering it; but they held that this was larceny in the servant, for 
it was a taking from the actual possession of the owner as much as if 
the oats had been in his granary. Spears's case, 2 J^asf, P. C. 068 ; 
2 Leach, 826; 2 Jims, hi/ Grea. 155. In a similar ease, where the 
prisoner, a servant of the prosecutors, came alongside a vessel in 
which there was a quantity of coru wdiieh had been purchased by the 
prosecutors, and procured a portion to be put into sacks, which he 
carried away and sold, never having been employed to sell corn by 
his masters; on a case reserved, the judges held this to be lareenyv 
The property of the prosecutors in the corn, observes Mr. East, was 
complete before the delivery to the prisoner, and after the purchase of 
it in the vessel, they had a lawful aud exclusive possession of it 
agairjst all the world, but the owner of the vessel. Abrnhat's vase, 
2 East, P. C. 569; 2 Leach, 824; 2 Muss, by Grea. 156. See also 
MeuTs case, ante, p. 589 a. So where a servant, sent to fetch awaj-- 
goods purchased and lying at the London Diaiks, purloined theni. 
Harding's case, Mass*Ry. 125; 2 Muss, by Grea. 106. These 
autliuritics were considered and supported in John son's rase, 2 JJvn. 
C. C. M. 310 ; S. C, 21 Ij. J, M. C. 32. There, two men, acting in 
concert, and intending to defraud the prosecutor, entered his shop, 
and by means of an artifice induced him to draw a cheque on his 
bank for 42^. payable in the name of J., and then to accompany J. to 
the bank to see it paid, on the understanding that they were to return 
to finish the transaction by the payment to the prosecutor of forty- 
two sovereigns, and that W. was to remain at the shop till J. and 
the prosemitor went to and returned from the bank. At the bank, by 
desire of the prosecutor, the banker handed four ten pound notes aucl 
tw'o sovereigns to J. in the presence of the prosecutor, who then left 
the bank together. On their way back to the shop, J. went into an 
inn-yard, and promising to return immediately, absconded with the 
four ten pound notes and the two sovereigns, which he and "VV., who 
in the meanwhile had gone away from the shop wdth the forty-two 
sovereigns, appropriate to their own use. Jt was held that the 
misappropriation of the notes and the two sovereigns was larceny, 
the prosecutor never having parted with the property and possession 
in theip, and J. having had no more than the bare custody of the 
money which he carried off. 

A. nad agreed to buy straw of B., and sent his servant C. to fetch 
it. C. did so, and put do^ the whole quantity of straw at the door 
of A.’s stable, which was in a courtyard of A., and then went to A, 
and asked him to send some one with the key of the hayloft, wliich 
wa^ ever the stable, which A. did, and 0. put part of the straw into 
the hayloft, and carried the rest away to a public house and sold 
it. Tind^, C. J., held that this carrying away of the straw by C., 
if done with a felonious intent, was a larceny, and not an embezzle¬ 
ment, ag^ie delivery of the straw to A. \f§s complete when it was 
put dowaPkt the stable door. M. v, Hayward, 1 C. K. 618. 

If t^^^igoods <are not in the actual or constructive possession of 
the at the time they are ta]^en, the offence of the servant in 

taking them will be emilezzlement, and not larceny, Therefor% 
where goods in the possession of a third person, and not yet delivered 
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over lo the master, are delivered to the servant, who appropriates 
them to his ovvu use, this is not a larceny, for the time of the larceny 
must be referred to the period of the receipt of the goods by the 
servant, at which time there was no possession in the master, without 
which tliere could be no trespass, and no larceny. Vide ante, p. 575. 
,If, says Mr. East, the master had no otherwise the possession of the 
goods than by the bare receipt of his servant, u])on the delivery of 
another for tne master’s use, and the servant have done no act to 
determine his original, lawful, and exclusive jiossession, as by deposit¬ 
ing the goods in liis ma.ster’s house, or the like ; although to many 
purposes, and as against third persons, this is in law a receipt of the 
goods by the master, yet it has bcen*ruled otherwise in respect of the 
servant himself, upon a charge of larceny at common law, in con¬ 
verting the goods to his own use; because as to him there was no 
tortious taking in the first instance, and consequently no trespass, as 
there is where a servant converts to his own use property in the 
virtual possession of liis master. 2 East, I*. C. 568. 

The prisoner, a cashier at the hank of England, was indicted for 
stealing certain India bonds, laid as the property of the bank in one 
count, and iti anotlier, of a person unknown. The bonds were paid 
into the batdc by order of the court of Chancery, and according to 
the course of business, ought to have been deposited in a cliest iu the 
cellars. Tlio lu-isoner, wdio received them from the court of Chan-' 
eery, put them in his own desk, and afterwards sold them. The 
ooui't before which the pri.sonor was tried, was of opinion, that this 
was not felony ; that the possession of the bonds was always in the 
prisoner, and that tlie bank had no possession which was not his 
possession, until the bonds were deposited in the cidiars as usual; 
and one of the judges took the distinction between a possession suffi¬ 
cient to maintain a civil action, and a possession whereon to found a 
criminal prosecution. TVaite's case, 2 East, 1*. V. 570. Money, in 
cash and i):ink-notes,_ was paid into a bank to a clerk there, whose 
duty it was to receive and give discharges for money, and to place 
the bank-notes in a drawer; he gave an acknowledgment for the sum 
iu question, but kept back a 100/, bank-note, and never put it in the 
drawer. On a case reserved, some doubt was at first entertained 
amongst tlie judges, but at last, all assembled agreed that this was no 
felony, inasmuch as the note was never in the possession of the 
hankers, distinct from the possession of the prisoner, though it would 
have been otherwise, if the prisoner had deposited it in the drawer, 
and had afterwards taken it. They thought that this was not lo 
be distinguished from the cases of Waite, stiyra, and Hull, infra, 
which turned on this consideration, that the thing was not taken by 
the prisoner out of the possession of the owner, and hero it was deli¬ 
vered into the possession of the pinsoner. They said, that though to 
many purposes the note was in the ])ossession of the masters, yet it 
was also iu the actual possession of the servant, and that possession 
not to be impeached, for it was a lawful one. Eyro, C. J., also 
observed tlmt the cases ran into one another very much, and were 
hardly to be distinguished; and that in Spears's case, the corn was 
in the possessitm of the master, under the care of the servant. 
BazeUy's case, 2 East, P. C. 671 ; 2 Leach, 836; 2 Muss, by Orea. 
164. in conse<iucnce of this ease, the statute 39 Geo. 3, c. 85 (now 
repealed by 7 & 8 Geo. 4. c. 29), against embezzlements by clerks 
and servants, was passed. 2 Leach, 849. The prosecutor suspecting 
that he was robbed by tlie prisoner, his servant, who attended the 
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shop, employed a customer to come to his shop on prcieneo of pur¬ 
chasing, and gave him some marked silver of his own, with which 
the customer came to the shop in the absence of the owner, and 
bought goods of tlie prisoner. Soon after, the master coming in, 
examined the till, in which the prisoner onght to have deposited the 
money when recei-sx'd, and not finding it there, procured him to be 
arrested, and on search, the marked money was found tipon him. 
On a case reserv'ed, the judges were of opinion that the prisoner was 
not guilty of felony, but only of a breach of trust, the money never 
having been put into the till; and, therefore, not having been in the 
possession of the master, as against the defendant. liuU's oosc, cited 
in Bazeley’s case, 2 East^ P. C. 572; 2 Leach ^ 841 ; 2 lines, by (irea, 
163, So where a servant was sent by his master to get change of a 
51. note, which he did, saying it was for his master, but never 
returned, being convicted of stealing the change, the judges, on a 
case reserved, held this to be no larceny, because the master never had 
possession of tlie change except by the hands of the prisoner. 
Sulhn’s cascy 1 Moody, C. C. 129. So where A. owed the prosecutor 
51., and paid it to the prisoner, who was the prosecutor’s servant, 
supposing him authorised to receive it, which ho was not, and the 
pnsoner never accounted for the money to his mast<*r; Alderson, Ih, 
held that this was neither embezzlement nor larceny. Hatedn's case, 
7 C. 4' P‘ -81. See Wilson’s case, 9 C. P. 27, where the offence 
charged was held to be larceny. 

The punishment of larceny, when committed by clerks and servants, 
is regmated by the 7 & 8 Geo. 4, c. 29, s. 40, whicli enaots for the 
punishment of depredations committed by clerks and servants, “ that 
if any clerk or servant shall steal any chattel, money, or valuable 
security, belonging to, or in the possession or ]»ower of bis master, 
eveiy Buob offender being convicted thereof, shall be liable, at the dis¬ 
cretion of the court, to be transported beyond the seas for any term 
not exceeding fourteen years, nor less than seven years, or to be im¬ 
prisoned for any terra not exceeding three years, and if a male, to be 
once, twice, or thrice publicly or privately whipped (if the court shall 
so think lit,) in addition to such imprisonment.’’ 

The driver of a glass coach hired for the dav was held by Paiteson, 
J., and Gurney, B., not to be the servant of the party hiring it, so as 
to bring him within the foregoing section. Ilayaon's case, 1C. *S'' P> 
445. And where on the trial of an indictment for larceny as a 
servant, it appeared that the iirisoner lived in the house of the prose¬ 
cutor, and acted as the nurse to his sick daughter, having board and 
lodging and occasional presents for her services, but no wage.s; and 
wliiie the prisoner was so residing, the prosecutor’s wife gave the 
prisoner money to pay a coal bill, whfch money the prisoner kept and 
brought back a forged receipt to the coal bill; Coleridge, J., held that 
the prisoner was not the servant of the prosecutor, but that it was a 
larceny of the money. Frances Smith’s case, 1 C. 4' F. 423. In a 
case before Coleridge, J., that learned judge expressed great doubt 
whether the above enactment was meant to include a larceny by a 
clerk in a public office under the crown, but it was unnecessary to 
decide^he point, as the indictment contained counts for embezzlement 
under the 2 Wra. 4, c. 4, on which the prisoner ivas convicted. 
Lrjveli’s casej 2 3foo. 236. 

• ^ 

Proof of the Uikiwj—roith reference to the possession—cases of 
l>dijerLl It was for some time considered a doubtful point whether 
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the taking of ^oods by a lodger was larceny at common law, on tho 
ground, that, Kite a bailee, he had the possession of the goods, but at 
last it was held, that it was not larceny. Meere's ease, 1 Shotoer, 
60; 2 Jiuss. hy Grea. 226. Upon this decision Mr. East observes, 
that if it clearly appears that the prisoner took the lodgings with the 
intent to gain a better opportunity of rifling them, and elude the 
law, there seems to be no reason why it should not be felony at 
common law. 2 Hast, P. C, 585. To remedy this state of the law, 
the statute 3 & 4 Wm. and M. o. 9, was passed, making the offence 
larceny. 

That act being repealed by the 7 & 8 Geo. 4, c. 27, it is by the 
7 & 8 Geo. 4, c. 29, s. 45, (the 0 Geo, 4, e. 55, L), enacted for the 
punishment of depredations committed bj^ tenants and lodgers, “ that 
if any person shall steal any chattel or hxture let to bo used by him 
or her, in or with any house or lodging, whether the contract shall 
have been entered into by him or her, or by her husband, or bjr any 
person on bohsdf of him or her, or her husband, every such offender 
shall be guiltj' of felony, and, being convicted tliereof,* shall bo liable 
to be punished in the same manner as in the case of siuiplo larceny; 
and in every such case of stealing any chattel, it shall be lawful to 
prefer an indictment in tho common form as for larceny, and in every 
such case of stealing any fixture, to prefer an indictment in the same 
form as if tho offender w'ero not a tenant or lodger, and in either case 
to lay the property in the owner or person letting to hire.” 

Under the repealed statute, it was held that where the whole house, 
ready furnished, was let to the prisoner, it was not a case within the 
statute, which was meant to applj' to cases where tho owner had a 
possession, and tho lodger the use. Palmer’s case, 2 Hast, P. C. 086. 
I3ut such a ease is within the provisions of the new statute, which 
applies to houses and tenants. Under the former statute also, it was 
held that it wras no objection to state that the lodgings ■were let by the 
wife of the owner, for that the contract might be stated, according 
either to the fact or the legal operation ; and it seems to have been 
thought unnecessary to state hy whom the lodgings were let, and that 
if there was a mistake in the name of that party, tho allegation might 
be rejected as surplusage. Jloafy’s case, 1 Moody, C. 0. 1. 

Proof of the tuhiny—with reference to the possession—stealing from 
the person.'\ The stealing from the person without violence, or put¬ 
ting in fear, was provided against hy the statute 48 Geo. 3, c. 129, s. 2, 
(now repealed); by which it was enacted, that any person who should 
feloniously steal, take, and carry away any money, goods, or chattels, 
from the person of any other, whether privily, without his knowledge, 
or not, but without such fear, or putting in fear, as is sufficient to 
constitute the crime of robbery, should be liable, &c. 

In a case upon this statute, it was held that the indictm ent need 
not negative the force or fear, and that, although such force and fear 
did in fact exist, the prisoner might be convicted u’lder this act. 
Pearce's case, Jiuss. Hy. 174; 2 Hcach, 10-16. And the same 
point was held in a subsequent case. Hohinson's ease. Him, 
Hy. 321. 

The above statute was repealed by the 7 & 8 Geo. 4, c. 27, and 
it was enacted by the 7 & 8 Geo. 4, o. 29, s. 6 (tho 9 Geo, 4, c. 65,1.) 
that if any person shall steal any such property [viz. any chattel, 
money, or valuable security,] from the person of another, ev ery such 
offender should be guilty of felony, and, being convicted thereof, 
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should be liable, at the discretion of the court, to be transported 
beyond the seas for’life, or for any term not less than seven years, or 
to be imprisoned for any term not exceeding four years, and, if a 
male, to be once, twice, or thrice publicly or privately whipped, (if the 
court should so think tit,) in addition to such imprisonment. 

By the 7 Wm. 4 and 1 Viet. o. 87, s. 1, (E. & I.) so much of 
the above act as is hereinafter referred to, and so much of the 
same act as relates to the punishment of principals in the second 
degree, and of accessaries before and after the fact respectively, is 
repealed, exce]>t as to oticnces committed before or xipon the JJOth of 
September, 1807. 

By s. 5, “ whosoever shall steal any property (which word hv 
8. 12, shall denote every thing,included under the words ‘ chattel, 
money, or valuable security,’ used in the 7 & 8 Geo. 4, c. 29,) from 
the person of another, shall be liable, at the discretion of the court, to 
be transported beyond the seas for any term not €‘xcceding lifteen 
yearns, nor less tiian ten years, or ho imprisoned for any term not 
exceeding three years.” 

By s. 10, “ wdiere any person shall bo convict<‘d of any offences 
punishable under this act for which imprisonment may be awarded, it 
shall be lawful for the court to sentence the offender to be imprisoned, 
or to be imprisoned and kept to hard labour, in the common gaol or 
house of correction, and also to direct that the offender shall be kept 
in solitary confinement for any portion or portions of such imprison¬ 
ment, or of such imprisonment with hard labour, not exceeding one 
month at one time, and not exceeding three months in any one year, 
as to the court in its discretion shall seem meet.” 

To support a prosecution for stealing from the person, the prosecu¬ 
tor must prove, 1, the taking, 2, of the goods, &c., and from%c 
person. The taking, and the nature of the goods taken, will be pi-oved 
as in other cases of larceny. 

The taking from the person, to constitute this offence, maybe cither 
with or without the knowledge of the owner ; but the property must 
be completely removed from the person. The following evidence was 
held not to be sufficient. The prosecutor said, “1 felt a pressure of 
two persons, one on each side of me ; 1 had secured my book in an 
inside pocket of my coat; I felt a hand between my coat atid waistcoat. 
I was satisfied the prisoner was attempting to got ray hook out. The 
other parson had hold of my riglit arm, and I forced it from him, and 
thrust it down to my book ; in doing which I brushed the prisoner’s 
hand and arm. The book was just lifted out of my pocket; it 
returned into my pocket. It vras out, how far I cannot tell; I saw a 
slight glance of a man’s hand down from my breast; I secured the 
prisoner after a severe struggle.” On cross-examination, the prose¬ 
cutor said, “lam satisfied the book was drawn from my pocket; it 
was an inch above the top of the pocket.” The prisoner being con¬ 
victed, on a case reserved, six of the judges thought that the prisoner 
was not rightly convicted of stealing from the person, because, from 
first to last, tfio book remained about the person of the prosecutor, 
four of their lordships were of a contrary opinion; but the judges 
were unanimously of tminion that the simple larceny was complete. 
Thonypon^g case, 1 Moo. C. 0. 78. In Simyson^s case, 1 Dears. 
C. €. B. 42'! ; S, C. 24 X. .T. 3f. C. 7, the prosecutor carried his 
watch in a waistcoat-pocket, wjth a chain attached passing through 
a button-'hole of the waistcoat, being there secured by a watch-key. 
The ]>ngoncr took the watch out of the pocket and by force drew the 
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chain out of tho button-hole, huWthe wateh-kcy having been caught 
in a button of the -waistcoat, the watch and chain remained suspended. 
It was held there was a sufficient severance to maintain a conviction 
for stealing from the person. Jervis, C. J., in giving judgment, sai<f, 
“It is unnecessary to pronounce any opinion on Thompson's case. 
There seems to bo some confusion in the use of the expression, * about 
the personhere the watch was temporarily and for one moment in 
the possession of the prisoner.” 

Proof of the iahing—distinction between larceny and obtaining 
goods, by false pretences.'] Although the distinction between 
larceny and the obtaining of goods, &o. by false pretences, is not so 
material, since the statute 7 & 8 Geo. 4, c. 29, s. 53, which pro-vides, 
that -w'here a person is indicted for the misdemeanor, and it uptiears 
that lie obtained the property in such a manner as to amount to 
larceny, he shall not, by reason thereof, be acquitted, see ante, p. 448. 
yet as the converse is not*the case, it is material to inquire what 
circumstanc('s will be held to constitute the respective ollences. 

As ih^ character of the transaction depends upon the intention of 
the parties, that intention must determine the nature of the offence. 
It is not however sufficient to show simply a felonious intent, an 
animus furandi on the part of the offender; altliough such would seem 
to have been the opinion of Ashurst, J., who says, “ Wherever there 
is a real and hondjidc contract and delivery, and afterwards the goods 
are converted to the party’s own use, that is not felony. But if there 
be no real and bond fide contract, if the understanding of tho parties 
be not the sanu', tho contract is a mere pretence, and the taking is a 
taking with intfmt to commit felony.” Pear's case, 2 East, P. C. 
088 (m). It will be seen, however, by the oases about to be cited, 
tliat the mere intent to commit felony, or rather fraudulently to ap¬ 
propriate tho matter in question to tho jiarty’s own use, is nejf sufficient 
to nmder tho taking felonious, where the owner, although induced by 
the false representations of the offender, intends to part witli his pro¬ 
perty in tho matter ddivered. The law of Scotland is the same as 
our own on this point; and the piinciple of distinctioUj between 
larceny and false pretences, is well expressed in the following pas¬ 
sage from a writer on the criminal law of that country. “ Where 
possession is obtained by such false representations as induce the 
owner to sell or part with the projjertg, the crime is swindling. But 
a variety of cases frequently occur, in -wrhich possession is obtained, 
not on any contract or agreement adequate to pass the property, but 
on some inferior title, adequate to give the prisoner the right of 
interim custody'. The* distinction between such coses, and those in 
which the property is obtained on a false pretence, lies here—^that in 
the one ease, the proprietor has oOTeed to transfer the property, and 
therefore he has only Ijeon imposed upon in the transaction j and the 
other, he has never agreed to part with his property, and therefore 
the subsequent appropriation is theft.” Alison's Prin,. Crim. Law 
of Scotl. 259. 

To prevent the case from amounting to larceny, the deliveiy of the 
goods must be by som‘e person having authority, by such delivery, to 
pass the property. Therefore, where the prisoner procured a parcel 
from the servant of a carrier, by falsely pretending tliat he was the 
person to whom it was addressed, and being indict^ for larceny, the 
jury found, that when the prisoner obtained the goods he knew they 
W'cre not his own property, and intended to steal them; the judges, 
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on a case reserved, held that the conviction of the prisoner for larceny 
•was right, on the ground that the ownership of the goods was not 
parted with, the carrier’s servant ha%'ing no authority to part with 
the ownership to the prisoner, and the taking was therefore larceny. 
Lungstreeth's casoy 1 Moody, C. C. 137 ; see Jaeksoti's case. Id. 119; 
jiost, 618; Wt'lkms^s case, 2 Hast, P. C. 673. Wheat iiTthe posses¬ 
sion of the prosecutors as bailees, w'as placed in one of their storo- 
houses in the care of a servant E., who was to deliver the wheat only 
to the order of the prosecutors or their managing clerk C. The jni- 
soner, who was in tWir employ, obtained the key of the storehouse 
from E., and was allowed to remove a quantity of the wheat, upon 
his representation to E. that he had been sent by C., and was to toko 
the wheat to a railway station. This representation was false ; and 
he subsequently disposed of the wheat. It was contended upon these 
facts, that the wheat was obtained by false pretences, but the court 
held, that he had been properly convicted of larceny. Itohins's case, 1 
Bears. V. C. R. 418. • 

Obtaining goods by means of a forged order has ])cen held by the 
judges not to be larceny. R. v. Adams, 1 Ben. C\ C. 38. • 

Proof (>f the taking—no intent. to part with property by the pro¬ 
secutor—original felonious intent on the jyart of the prisoner — 
cases of hiring horses, — larcetig.'] In the following case, the 
owner of the goods having no intentien of parting wiui the pro¬ 
perty in them, and the offender having, at the time of obtaining 
them, the animus furandi, the cirourastances were held to constitute 
a felony. The prisoner hired a mare for a day from the prosecutor 
in London, in order to go to Sutton, in Surrey, and said ne should 
return the same evening. The prisoner gave the prosecutor a false 
reference. On the afternoon of the day on which he hired the mare, 
the prisoner sold her in Smithfield. The juiy found the prisoner 
guilty of Stealing the mare, and a case was reserved for the opinion 
of the judges, which underwent great discussion. Two of their lord¬ 
ships thought, that as the maxe w'as obtained from the ow'ner by 
means of asserting that which was false., riz., tliat the jirisoner 
wanted td go a journey which he never intended to take, and as the 
statutes 33 lien. 8, and 30 Geo. 2, had made the offence of obtaining 
goods by false tokens, or false pretences, pimishable as a misdemeanor 
only, and the 33 Hen. 8, had distinguished the case of obtaining 

f oods by false.tokens from obtaining goods by stealth, they were 
ound by those statutes to say that the prisoner’s offence was not 
felony. A majority of their lordships, however, held that this case 
did not come within the statutes 33 Hen. 8 Geo. 2, relating to 
false pretences, which were not intended to mitigate tlie common law, 
or to make that a less offence which was a greater one before. They 
held, that where an original felonious intent appeared, those statutes 
did not apply. They said, that if no such intent appured, if the 
means mentioned in the statutes were made use of, the legislature 
had made the offender answerable criminally, who before, by the 
common law of the land, was only answerable civilly. Pear's ease, 
2 East, P. C. flSfo; 1 laoch, 212. It will bo observed, that, in this 
case^ prosecutor did not intend to port with the property in the 
horse,.ho question arose upon that point. 

The Iwqvfing case, under similar circumstances, was decided the 
same The prisoner, a pest-boy, applied to the prosecutor, a 

livery iwble-keoper, for a horse, in the name of a Mr. Ely, saying 



that there was a chaise going to Barnet, and that Mr. Ely wanted a 
horse for his servant to accompany the chaise, and retiurn with it. 
The horse was delivered hy the prosecutor’s servant tcf the prisoner, 
who mounted him, and, on leaving the yard, said he was going no 
further than Barnet. He only proceeded a short way on the road to 
Barnet, andnn the eame day sold the horse in Goodman’s-fields for a 
gninen and a half, including saddle and bridle. The horse was much 
iniured, and appeared to have been ridden very hard. The purchaser 
sold the horse for 21, 15». The court observed, that the judges, in 
Pear's case, had determined, that if a person, at the time he obtained 
another’s property, meant to convert it to his own use, it was felony. 
That there was a distinction, howeven|. to bo observed in this case, 
though it was so nice that it might norte obvious to common under¬ 
standings ; for if they thought tnat the prisoner, at tlie time of hiring 
the horse for the purpose 9? going to Barnet, really intended to go 
there, but, finding himself in possession of the horse, afterwards 
determined to convert it to his own use, instead of proceeding to the 
place, it would not amount to a felonious taking. That there was 
yet another point for their consideration; for though the prisoner 
really went to Barnet, yet, being obliged by tlie contract to re-deliver 
the horse to the owner on his return, if they thought that he did per¬ 
form the jounioy, and that after his return, instead of re-delivering 
it to the owTier, convert^ it to his own use, he would thereby 
guilty of felony, for tho^d and purpose of the journey was then 
over. The jury found the prisoner guilty on the first ground, and 
he was executed. Charlewood’s r«.se, 2 Past, P. C. 1 Leach, 
409. Major Semple’s case was also decided upon the point of the 
prisoner’s intention. Under the name of Major Harrold, he had 
been in the habit of hiring carriages from the prosecutor, a coach- 
maker, and on the 1st of Sept. 178(), he hired the chaise in question, 
saying, ho should want it for three weeks or a month, as he was 
going a tour round the north. It was agreed that he should pay at 
the rate of bs. a day during that time, and a price of fifty guineas 
was talked about, in case he sliould purchase it on his return to 
Loudon, which was suggested by the prisoner, but no agreement 
took place as to. the purchase. A few days afterwards the prisoner 
took the chalso with his own horses from London to Uxbridge, where 
he ordered a pair of horses, went to Bulstrode, returned to Uxbridge, 
and got fresh liorses. Where he afterwards went did not appear. 
He wa.s apprehended a year afterwards on another charge. lUing 
indicted for stealing the chaise, it was argued for him, that ho had 
obtained the chaise under a contract which was not proved to.be 
broken, and that this distinguished it from Pear's case {ante, p. 597), 
and Aicliks' case, {post, p. 601), that the chaise was hired generally, 
and not to go to any partioular place; that he had therefore a legal 
possession, and that the act was a tortious conversion, and not a 
felony. It wife also argued, that there was no evidence of a tortious 
conversion; for non constat, that the prisoner had disposed of the 
chaise. The court, however, said, that it was now settled, that the 
question of intention was for the jury, and if they were satisfied that 
the original taking of the chaise was with a felonious intent, and the 
hiring a mere pretence, to give efieot to that design, without inten¬ 
tion to restore or pay for it, it would fall precisely within Pear's 
case, and the other decisions, and the taking would amount to felony. 
For if the owner only intended to give the jnisoner a qualifled use of 
the chaise, and the prisoner had no intention to make use of that 
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qualified j^sscRsioD) but to convert it to his own use, he did not take 
it upon the contract, and therefore did not obtain the lawful possession 
of it; but if there were a bond fide hiring, and a real intention of 
returning it, at the lime, the subsequent conversion of it would not 
bo felony; for by the contract and delmry^ the prisoner would have 
obtained the lawful possession of the chaise, and his subsequent abuse 
of the trust Would not be felony. The court also held that there was 
sufficient presumptive evidence of a conversion, and the prisoner was 
found guilty. Semple's case, O. B. Cor, Gould, and Adair, S«rJ., 
Bee., 2 Bast, P. C. 091 ; 1 Beach', 420. 

It will be »)bserved, that in this case the judges adverted to the 
fac^ that the iirosecutor onljymtonded to give a qualilied possession, 
a distiuetion which will be afterwards fullv noticed. 

The doctrine at the conclusion of Charlewood's case, ante, p. 599, 
that if the prisoner on his return to London, instead of restoring the 
horse to the owner, had converted it to his own use, he would have 
been guilty of a felony, has since been oyerruled. The prisoner bor¬ 
rowed a horse, under pretence of carrying a child to a neighbouring 
surgeon. Whether he carried the child thither did not appear; but 
the day following he took the horse in a different direction and sold 
it. The prisoner did not offer the horse to sale, but was applied to to 
sell it, so that it was possible that he might have had no felonious inten¬ 
tion till that application was made. The jury thought that the pri¬ 
soner had no felonious intention when Hi took the horse, but the 
learned judge thought, that as it had been borrowed for a special 
purpose, and that purpose was over when the prisoner 1-ook the horse 
to the place where he sold it, it was proper to submit Uie point to the 
consideration of the judges, who, after consideration, were of opinion 
that the doctrine laid down on the subject in 2 Bast, P. C. 690, and 
2 Russ. 1089 and 1090 (ls< ed.), was not correct. They held, that if 
the prisoner had not a felonious intention when he originally took the 
horse, his subsequent withholding and disposing of it, did not consti¬ 
tute a new felonious taking, and make him guilty of felony; and 
that, consequently, the conviction could not be supported. Bank's 
case, Buss, By..4A \; 2 Buss, by Grea, 66, 

To constitute a larceny by a party to whom goods have been deli¬ 
vered on hire,Hhere must be not only an original intention to convert 
them to his own use, but a subsequent actual conversion. The pri¬ 
soner was indieti'd for stealing a horse and gig. He had hired them 
of the prosecutor, a liverj’ stable keeper, in London, stating that he 
wanted them for two days, for the purpose of going down to Windsor. 
Instead of going thebe,, he di’ove to llomffird, in Essex, Svhere he 
arrived about twelve o’clock, and offered the horse and gig for sale 
to the landlord of the King’s Head Inn, for 25^. The latter offered 
him 151., which the jjrisoner refused to accept, but half an hour 
afterwards, the gig being then in the yard, and the horse in the 
stable of the inn, he told the landlord that he wouldllot him have 
them for the sum offered. On his cross-examination the landlord 
stated that the horse and gig were worth at least 45/., in consequence 
of which his suspicions* were excited, and that he did not intend to 

r ohose theip, unlesa the prisoner gave a satisfactory account of how 
became jiossessed^of tnem; that after the prisoner agreed to 
iheoept the,15/. his sOspioloas were increased, and he asked further 
questions of him, and then, under pretence of going to fetch the 
money, he procured n constable, and gave the prisoner into custody. 
'Tindal, C. X, held, there had been no actual oouversion of the 
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pjpperty, but only an offer to sell, that the prisoner must he oeq^uitted. 
WrooKs case, 8 U. ^ P. 295; 2 Pim. by Grea. 64 (».). 

. Proof of taking—m intent by prosecutor to part with the property 
in the goods—original felonious intent on the part of the prisoner — 
various cases amounting to larceny where goods arc obtained by false 
pretemes, ring-dropping^ ^c.] !there is a numerous class of oases in 
which goods been obtained from the owner with a fraudulent 
intent, but where the owner only intended to part with the possession, 
and not with the property in them. In these cases it has been held, 
that if the prisoner had the animus furnndi at the time of the taking, 
and has converted the goods to his own use, the offence amounts to 
larceny. It has been generally in cases of this kind, that the dis¬ 
tinction between larceny and obtaining goods under false pretences 
has been lost sight of. The false pretences are only the mode em¬ 
ployed by the offender to procure the possession of the property, and 
render the case no less a laroeny than if he had taken the property 
without the knowledge of the owner, or by force. The real distinc¬ 
tion is, whether the owner intended to pass the right of property. 
If he did not, it is the subject of an indictment for larceny—^if he 
did, of an indictment for obtaining money by false pretences. 

The prisoner, J. H. Aickles, was indicted for stealing a bill of ex¬ 
change, the proi>erty of S. ^^wards. The prosecutor wanting the bill 
discounted, the prisoner, wo was a stranger to him, called at his 
lodgings and left his address, in consequence of which, Edwards called 
on him, and the prisoner informed Mm that he was in the discounting 
line. Three weeks afterwards the prosecutor sent his clerk to the 
prisoner, to know whether he could discount the bill in question. 
The prisoner went with the clerk to the acceptor’s house, where he 
agreed with the prosecutor to discount the bill on certain terms. 
After some conversation, the prisoner said that “ if Edwards would go 
with him to Puiteney-street, he sh^d have the cash.” Edwards 
replied, that his clerk should attend him, and pay him the 2Ds. and 
the discount on receiving the money. On his departure, Edwards 
whispered to his clerk not to leave the prisoner without receiving 
the money, and not to lose sight of Mm. The clerk went with the 
prisoner to Ms lodgings, in Puiteney-street, where the prisoner showed 
him a room, and desired him to wait, saying, he should be back again 
iji a quarter of an hour. The clerk, however, followed him down 
Puiteney-street, but, iu turning a comer, missed him. The prosecutor 
and bis clerk waited at the prisoner’s lodgings three days and nights 
in vain. Being apprehended at another place, he expressed his 
sorrow, and promised to return the bill. The bill was seen in the 
hands of a person who received a subpoena 4t^es tecum, but he did not 
appear, and it was not produced. It was objected, 1st, that the bill 
ought to be produced; and, 2udly, that the facts, if proved, did not 
amount to felonIt was left to the jury to consider whether the 
prisoner had a preconcerted design to get the bill into his possession, 
with i^nt to steal it; and, next, whether the prosecutor intended to 
part witli the bill to the prisoner, without having the money first paid. 
Upon the first point the jury found in the affirmative, and on the 
second, in the negative, and tney found the prisoner guilty. Upou a 
reference to the judges, they held the oonviotion to be proper, as 
against both objections. Aickhs's case, 2 Past, P, C. 676; 1 Leach, 294. 

The following observations are made by Mr. East on this case 
<< From the whme transaction, it appearea that Edwards never gave 

B D 
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credit to the prisoner. It is true that he put the hill into his hai^s, 
after they had agreed upon the terms upon which it was to be dis¬ 
counted, that by showing it to the acceptor he might satisfy himself 
that it was a genuine aooeptanoe. But besides, that this was an equi¬ 
vocal act of delivery in itself, it seems sufficiently exjilained by the 
subsequent acts; for Edwards, or his olerk, by his aircction, continued 
with the prisoner until he ran away, for the very reason, because 
th^ would not trust him with the bitL.” 2 Ea%t^ P, C. 677. 

The prisoner was indicted for stealing a quantity of stockings. 
Meeting the prosecutor’s apprentice on Ludgate Hill, he askod him 
if he was going to Mr. Heath, a hosier in Milk Street. The appren¬ 
tice had at that time under his arm two parcels, directed to Mr. Heath, 
containing the articles in question; and, having answered in the 
affirmative, the prisoner told him that he knew his master, and owed 
him for the parcels; and he then gave the lad a parcel, which was 
afterwards found to be of no value, telling him to^take it to his master 
directly, that it might bo forwarded to a Mr. Browne; and then, with 
the consent of the apprentice, he took from him tho parcels in question. 
The boy then left the prisoner, but returned and asked him if he was 
Mr. Heath. The prisoner replied that he was; on which the boy 
again left him. Thojury found tho prisoner guilty; but the recorder, 
doubting whether the facts amounted to felony, referred the ease to 
the judges, who were of opinion that||he conviction was projier. 
Mr. Jusuoe Gould, in stating the reasonrof the judgment, laid down 
the following rules as clearly settled: that the possession of personal 
chattels follows the right of property in them; that the possession of 
the servant was the possession of the master, which could not he 
divested b\' a tortious taking from the servant; that this rule held in 
all cases where servants had not tho absolute dominion over the j)ro- 
perty, but were only intrusted with the care or custody of it for a par¬ 
ticular purpose. Wilkins's 2 East, P. C. 673 ; 1 Leach, 520. 

The prisoner went into a shop and asked a boy to give him change 
for half-a-crown; tlie boy gave him two shillings and six penny¬ 
worth of copper. The prisoner held out half-a-crown, which the boy 
caught hold of by the edge, but did not get it. The prisoner then 
ran away. Park, J., held this to be a larceny of the 2«. and the 
coppers; but said, if the prisoner had been charged only with stealing 
the half-crown, he should have had great doubt. Williams's case, 
6 a P. 390. 

On an indictment for stealing a receipt, it appeared that a landlord 
went to his tenant (who had removed all his goods) to demand his 
rent, amounting to 121.10 «., taking with him a receipt, ready written 
and signed. The tenant gave him 21 ,, and asked to look at the receipt. 
On its being handed to him, he refused to return it, or to pay tliu 
remainder of the rent. The landlord, at the time he gave tho prisoner 
the receipt, thought the prisoner was ^oing to pay him the rent, and 
woidd not have parted with the receipt imless he had been paid all 
the rent; but when he put the receipt into the prisoner’s hands, lie 
never expected to have it again, and did not want it again, wanted 
his rent paid. Coleridge, J., held that it was a larceny of the receipt, 
and that the fact of the prisoner paying the 21. made no difference. 
Eodway\, ease, 2 C, ^ P. 784. See John Smith's case, ante, p. 575. 

So ob^ning money or goods by riny^droppiny, «5j*c. has been lield 
to be li^ny. The prisoner, with some accomplices, being in com¬ 
pany the prosecutor, pletended to find a valuable ring wrapped 
up m h paper, appearing to be a jeweller’s receipt for “a rich bril- 
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liant diamond ring.” They offered to share the value of it with the 
prosecutor, if he would deposit some money and his watoh as a secu¬ 
rity. The prosecutor, having accordingly laid down his watch and 
money on a table, was beckoned out of the room by one of the con¬ 
federates, while the others took away his watoh and money. This 
was held to amount to larceny. Patch's cose, X Leach, 238 ; 2 East, 
P. C. 078. So where, under similar circumstances, the prisoner pro¬ 
cured from the prosecutor twenty guineas, promising to return them 
the next morning, and leaving the false jewel with him ; this was also 
held to be larceny. Moore's case, 1 Leach, 314; 2 East, P. C, 679. 
To the same effect is Watson's rase, 2 Learh, 640 ; 2 East, P, C. 680. 
So where the prosecutor was induced, by a preconcerted scheme, to 
deposit his money with one of the defendants, as a deposit upon a 
pretended bet, and the stakeholder afterwards, upon pretence that 
one of his confederates had won the wager, handed over the money to 
him; and it was left to the jury to say, whether at the time the money 
was taken, there was not a plan that it should be kept, under the 
false colour of winning the bet, and the jury found there was; this 
was held to be larceny. Mohson's case. It. iSi- i2. 413. In all these 
cases, it will be observed that the prosecutor had no intention of 
parting with the property in the money, &o., stolen, but either that 
it Avas taken While the transaction Avas proceeding, as in Patch's case, 
without his knowledge; 0 was delivered under a promise that it 
should be restored, as in Moore's case; or it was given to the paHy 
as a stakeholder, as in Mohson's case. 

Where one of tho defendants, in the presence of the prosecutor, 
I>ickcd up a purse containing a watch, chain and two seals, which his 
confederate represented to be gold, and worth 18/., and tho luoseoutor 
purchased the share of the party wlio picked up tho purse, for 7/.; 
Coleridge, .1., held this did not amount to larceny, as when the prose¬ 
cutor parted Avith his money he never intended to have it back. The 
prisoners were afterwards convicted of a consi>iracy to defraud the 
prosecutor. Wilson's case, 8 (7. P, 111. 

Proof of the taJiiny—no intent to part wilh the property by the 
proseeut^or — oriyinal felonious intent on the part of the prisoner-— 
cases of 2 >ri'tendeti purchases — larceny.'] Where the oAVuer of goods, 
Avhicli are taken hy anotlier with a fraudulent intent to convert them 
to his oAvn use, parts with his property in such goods, although 
under tho false pretence of a purchase, it is no lareeny, as will be 
seen from the cases afterwards stated; but if there be only a 
negotiation for a purpose, and such purchase he not complete, the 
taking will amount to larceny, if there be a felonious intent on the 
])art of the prisoner, as in the following case, which well illustrates 
the distinction between the offence of larceny, and of obtaining 
goods under the false pretence of purchasing them. The prisoner 
was indicted for stealing two siiA^er cream-ewers from the pro¬ 
secutor, a silversmith. He was formerly servant to a gentlemau, who 
dealt ifith the prosecutor, and some time after he had left him, he 
called at tho prosecutor’s shop, and said that his master (meaniph 
the gentleman whose service he had left) wanted some silver oream- 
ewers, and desired the prosecutor to give him one, and to put it 
down to his master’s account. The prosecutor gave him two ewers, 
in order that his master mighty select the one he liked best. The 
prisoner took both, sold them, and absconded. At the trial the 
prosecutor swore that he did not chni’ge the master (his customer) 
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vfiih the CTeam-ewers, nor did ho intend to charge him with either, 
until he had drst ascertained which of them ho h^ selected. It was 
objected for the prisoner, that this amounted merely to obtaining 
goods under false pretences; but Bayley, <T., held, that as the pro¬ 
secutor intended to part with the possession only, and not with the 
right of property, the offence was larceny, but that if he had sent only 
one cream-ewer, and had charged the customer with it, the offenoo 
would have been otherwise. Davenport^s ease^ Newcastle Sprint/ 
Assizes, 1826. Archhold's Peel's Acts, 5. The prisoner having bar¬ 
gained for some oxen, of which he agreed to become the purchaser, 
went to the place where they were in the care of a boy, took them 
away, and drove them off. * By the custom of the trade, the oxen 
ought not to have been taken away till the purchase-money was paid. 
OtUTow, B., left it to the jury to say, whether, though the beasts had 
been delivered to the prisoner irnder a contract, they thought ho 
originally got possession of them without intending to pay for them, 
making flic bargain the pretext for obtaining them, for the purpose of 
stealing them. The jury having found in the affirmative, the judges, 
in a case reserved, were unanimously of opinion, that the offence 
amounted to felony. Gilbert's case, Goic, N. P. C, 225 (h) ; 1 Moody, 
C. C. 185. The prisoner called at the shop of the prosecutor, and 
selected a quantity of trinkets, desiring they might be sent the next 
day to the inn where he lodged. An invfjice was made out, and the 
prosecutor next day carried the articles to the inn. He was pre¬ 
vailed ujwn by the prisoner to leave them there, under a promise 
that he should be paid for them bv a friend that evening. The 
prisoner and the prosecutor desired they might be taken care of. 
Half an hour afterwards the prisoner returned, and took the artielo.s 
away. There were other circumstances shoeing a fraudulent intent, 
and the judge directed the jury, tliat if they were satisfied that the 
prisoner, when he first called on the prosecutor, had no intention of 
buying and paying for the goods, but gave the order for the purpose 
of getting tliem out of his possession, and afterwards clandestinely 
removing, and converting them to his own use, they should find 
him guilty, which they did; and the judges, on a case reserved, held 
the direction and conviction right. CampheU's case, 1 Moody, C. C. 
179. This case was soon afterwards followed by another,' to the 
same effect. The prisoner bargained for four casks of butter, to be 
paid for on delivery, and was told ho could not have them on anj" 
other terms. The prosecutor’s clerk at last consented that the 
prisoner should take away the goods, on the express condition that 
they should be paid for at the door of his house. The prisoner never 
took the goods to his house, but lodged Ihem elsewhere. The 

E risoner was indicted for stealing the go^s. The jury found that he 
ad no intention to buy the goods, but to get them by fraud from 
the owner. A case being reserved, the judges were unanimously of 
opinion that the felony was complete, and the conviction good, the 
ju^ having found that the prisoner never meant to buy, but to 
dei^ud the owner. Prates case, 1 Moody, C. C. 250. ^where 
the prisoner, bargaining with the prosecutor for some waistcoats, 
agreed to pay a certain price for them, but upon their being put into 
hiB gig, drove off without paying for them; and the jury found that 
‘‘ tM Hraistooats were parted with conditionally, that the money was 
to bh at the time, and t|^at th^ prisoner took them with a felo¬ 
nious intent; '* it w*s held to be larceny. Cohen's case, 2 I)en, 
C,C. It. 249. See also Morgan^s case, 1 Bears. C. C. M, 395. 
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The prisoner by false pretences induced the prosecutor to send 
him by his servant, to a partictilar house, goods to the value of 
2 s, lOtL with change for a crown |)iece. On the way he met the 
servant, and induced him to part with the goods and change, giving 
him a crown piece, which proved to be bad. Both the prosecutor 
and his servant swore that the latter had no authority to part with 
the goods or change without receiving the crown piece in payment, 
but the former admitted that he intended to sell the goods, and 
never expected them back again. Mr. Serjeant Arabia told the 
jury that if they thought the servant had an uncontrolled authority 
to part with the cheese and the change, they ought to find the 
prisoner not guilty, but if they should be of a contraiy opinion, then, 
in his judgment, it amounted to larceny. He further stated, that 
he had submitted the depositions to Parke, B., and Fatteson, J., 
who had agreed with the opinion he had formed. The learned 
Serjeant afterwards said to the jury, “ if you think it was a precon¬ 
certed scheme to get possession of the property, without giving 
anything lor it, and that the servant had the limited authority only, 
then you will find the prisoner guilty.” The i»risoner was convicted. 
Small s case, 8 (J. 4" P. 46. ,i 

A. received goods of B. (who was the servant of C.) under colour 
of a pretended sale. Coltman, J., held that the fact of A.'s having 
received such goods with knowledge that B. had no authority to seU, 
and that he was in fact defrauding his master, was suMcient evidence 
to support an indictment for larceny against A. jointly wdth B. 
Hornby's case, 1 C. K. 305. 

Vroof of the taking—intent to part toitlt the property by prosemtor 
—original fehminus intent on thejuirtaf the prisoner—false pretences.] 
—It may be laid down as a well-established principle, that if the owner 
of goods intends to part with the property in them to the prisoner, 
and in pursuance of such intention, delivers the goods to him, and 
he takes them away, he is not guilty of felony, al&ough at the time 
of taking the goods he had no intention of paying for them, or other¬ 
wise performing ids contract with the owner, but intended to appro¬ 
priate them to his own use. 

In the various oases before mentioned (p. 598 to p. 604), it will be 
observed that the owner of the goods had only intended to pass the 
possession of them to the prisoner; in all the cases under the present 
head, the intention was to pass the property. 

Proof of the taking—intent to part loith the property by prosecutor 
—original felonious intent of the prisoner —pretended purchases-— 
false pretences.] The prisoner was indicted for horse-stealing, and it 
*ap[ioared in evidence that he met the prusccutor at a fair with a horse, 
which the latter had brought there for sale. The prisoner being 
known to him, proposed to become the purchaser. On a view of the 
horse, the prosecutor told the prisoner he should have iii for 81., and 
oalliag his servant, ordered him to deliver it to the prisoner, who 
immediately mounted the horse, telling the prosecutor that he would 
return immediately and pay him. The prosecutor replied “ Tery 
well,” and the prisoner rode away, and never returned. Gould, J., 
ordered an acquittal, for here was a complete contract of sale and 
delivery ; the property as well,as possession was entirely parted with. 
Harcey's case, 2 East, P. C. 669; 1 Leach, 467. In this case, it 
was observed by the judge, that the prosecutor’s only remedy was by 
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action. 1 Leach, 467. Had any false pretences been used, the 
prisoner might have been indicted under the 80 Geo. 2, o. 24. 

Parks was indicted for stealing a piece of silk, the popcrty of 
Thomas Wilson. The prisoner cdied at Wilson’s warehonse, and 
having looked at several pieces of silk, selected the one in question. 
He said his name was John Williams, that he lived at No. 6, Ara¬ 
bella-row, and that if Wilson would send it that evening, he would 
pay him for it. Wilson accordingly sent his shopman with it, who, 
as he was taking the goods, met the prisoner. The latter took him 
into a room at No. C, Arabella-row, examined the bill of parcels, and 

f ive the servant bills drawn by Freth and Co., at Bradford, on 
aylor and Co., in London. The bills were for more than the price 
of the goods. The servant could not give tlie change, but the xmisoner 
said he wanted more goods, and shoidd call the following day, which 
he did not do. Taylor and Co. said the notes were good for nothing, 
and that they had no correspondent at Bradford. Before the goods 
were sent from Wilson’s, they were entered in a memorandum-book, 
and the prisoner was made debtor for them, which was the jpractice 
where ^oods were not paid for immediately. It was left to the jury 
to consider whether there was, from the beginning, a premeditated 
plan on the part of the prisoner, to obtain the goods without paying 
value for them, and whether this was a sale by Wilson, and a delivery 
of the goods with intent to part with the property, he having received 
bad biUs in payment through the medium of his servant. The jury 
found that, from the beginning, it was the prisoner’s intention to 
defraud Wilson, and that it was not Wilson’s intention to give him 
credit; and they found him guilty. But the judges were or opinion 
that the conviction wasjwrong, the j.moperty, as well as the possession, 
having been parted with, upon receiving that which was accepted as 
payment by the prosecutor’s servant, though the bills afterwards 
turned out to be of no value. Parkes's case, 2 Past, P. C, 671; 
2 Leach, 614. See SmalPs case, ia?tte, p. 605. 

The prisoner was a servant in the employment of grocers who were 
in the habit of pimchasing “ kitchen stuff/’ It was his duty to receive 
and weigh it, and if the chief clerk was in the counting-house, to 
give the seller a ticket, specifying the weight and ]^ce of the article 
and the name of the seller, which ticket was signed with the initials 
of the prisoner. The seller, on taking the ticket to the chief clerk, 
received the price of the “kitchen stuff.” Xn the absence of the 
chief clerk, the prisoner had himself authority to pay the seller, and 
afterwards, on producing the ticket to the chief clerk, was repaid. 
The prisoner had^ on the day mentioned in the indictment, presented 
a tiel^t to the chief clerk, purporting to contain all the usual specifi¬ 
cations, and marked with the prisoner’s initials, and demanded the 
sum of 2s, 3d., which he alleged that he had paid for “ kitchen stuff.” 
He received the money, and appropriated it to his own use ; and it 
was afterwards discovered that no such person as was described in 
the ticket had ever sold any such article to the prosecutora, but that 
the ticket was fraudulently made out and presented by tlie prisoner. 
The court held that this was a case of false pretences, and that an 
indictment for larceny could not be sultained, “ as the derk delivered 
the momy to the prisoner with the intent of parting with it wholly 
to him.’* Bamees case, 2 Den. C. C, M. 69, 

The oircumstanoes of this ftase would have supported on indictment 
for obtaining the goods under false pretences. 

Where the goods have been purenased hy a third person^ and the 
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prisoner obtains possession of them in that person’s name, by false 
pretences, as the owner intends to part with the property, ^ough to 
the third person, it has been held not to amount to felony. The pri¬ 
soner was indict^ for stealing a hat, in one count laid to be the pro¬ 
perty of Bobert Beer, in another of John Paul. The prisoner bought 
u hat of Beer, a hat-maker, at Islin^n; but was told he could not 
liave it without paying for it. While in the shop, he saw a hat whmh 
had been made ror Paul, and saying that he lived next door to him, 
asked when Paul was to come for his hat. He was told in half an 
hour or an hour. Having left the shop, he met a boy, asked him if 
he knew Beer, saying, that Paul had sent him to Beer’s for his hat; 
but that as he owed Beer for a hat himself, which he had not money 
to pay, he did not like to go. Ho asted the boy (to whom he pro- 
mistd something for his trouble^ to carry the message to Beer’s, and 
bring Paul’s hat to him (the prisoner). He also told the boy not to 
go into Beer’s shop, if Paul, whom he described, should be there. 
The boy went, and delivered the message, and received the hat, 
which, after carrying part of the way by the prisoner’s desire, he 
delivered to him, the prisoner saying he would take it himself to Paul. 
The prisoner was apprehended with the hat in his possession. It was 
objected for him, that this was not larceny, but an obtaining goods 
under false pretences. The prisoner being found guilty, the question 
was reserved for the opinion of the judges, who decided that the 
offence did not amount to a felony, the owner having parted with his 
property in the hat. R. v. Adnm, 2 Russ, by Grm. 28. See also 
R. V. iiojr, 9 a 4'- P. 12G. * . 

Proof of th(‘ taking—intent to part with the property by prosecutor 
— oriyma) felonious intent of prisoner—cases of obtaining goods^ ^c, 
by false pretences.'] Under this head may be classed the cases, stnctly 
speaking, of obtaining money imder false pretences, cases in which, 
on account of the owner of the goods, &o., intending to part with the 
property in them, the offence does not amount to larceny, and where 
the possession of the goods has been fraudulently obtained by the 
prisoner under false pretences. The prisoners, Nicholson, Jones, and 
Ohappell, were indicted for stealing two bank post bills and seven 
guineas. The prisoner Nicholson introduced himself to the prosecu¬ 
tor, at the apartments of the latter, in the Charter-house, under pre¬ 
tence of inquiring what the rules of the charity were. Discovering 
that the prosecutor had some money, he desired to walk with him, 
and having been joined by the prisoner Chappell, they went to a public 
house. The prisoner Jones then came into the room, and said tnat he 
had come from the country to receive 1400f., and produced a quantity 
of notes. Chappell said to him, 1 suppose you tmnk that no one haa 
any money but you.” Jones answered, “ I’ll lav 10 /. that neither of 
you can show 40/. in two hours.” They then all went out, Nicholson 
and Chappell said that they should go to the Spotted Horse, and they 
both asked the prosecutor if he could show 40/. He answered, he 
believed- he could. Nicholson accompanied the prosecutor home, 
when the latter took out of his desk the two bank post bills and ffve 
guineas. Nicholson advised hi!h to take a guinea or two more, and 
he accordingly took two guineas more. They then went to the Spot¬ 
ted Horse, where Jones and Chappell were, in a back room. Jones 
put down a 10/. note for each who could show 40/. The prosecutor 
showed his 40/. by laying down the notes and guineas, but did not 
recollect whether he took up the 10 /. given to him. Jones then wrote 
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four letters with chalk upon the table, end going to the end of the 
room, tamed his back and said, that he would bet them a ^inea a 
piece that he would name another letter which should be made and a 
basin put over it. Another letter was made and covered with a basin. 
Jones guessed wrong, and the others won a guinea each. Chappell 
and Nicholson then said, “ We may as well have some of Jones’s 
money, for he is sure to lose, and we may as well make it more, for 
we are sure to win.” The prosecutor then staked his two notes and 
the seven guineas. Jones guessed right, and the notes lying on the 
table, he swept them all off and went to the other end of the room, 
the other prisoners sitting still. A constable immediately came and 
apprehended the prisoners. The prosecutor, on cross-examination, 
said, that he did not know Whether the 10/. note given to him by 
Jones on showing 40/. was a real one or not. That having won the 
first wager, if the matter had ended there, he should have kept the 
guinea. That he did not object to Jones taking his 40/. when he lost, 
and would have taken the 40/. if he had won. Tlie officers found on 
the prisoners many pieces of papc'r having numbers, such as 100, 50, 

60., something in the manner of bank-notes, the bodies of the notes 
being advertisements of different kinds. No good notes were found 
upon them, but about eight guineas in cash. A lump of paper was 
put into the luosecutor’s hands by Jones, when the officers came in, 
which was afterwards found to contain the two post bills. On the 
part of the prisoners it was contended, that this was a mere gaming 
transaction, or at most only a cheat, and not a felony. A doubt 
being entertained by the bench, on the latter point, it was left to the 
jury to consider whether this was a gaming transaction or a precon¬ 
certed scheme by the prisoners, or any of them, to get from the pro¬ 
secutor the post bills and cash. The jury were of opinion that it m as 
a preconcerted sehfme in all of them for that purpose, and found them 
guilty; but the judges held the conviction wrong, for in this case tho 
possession as well as property had been parted with by the prosecutor, 
under the idea that it had been fairly won. Niclwlsmi's case, 2 East, 
P. C. 669; 2 Lmch, 010. 

The prisoner, who had previously pawned certain articles at tho 
shop of the prosecutor, brought a packet of diamonds, which he also 
offered to pawn, receiving back the former articles. Tlie }>rosecutor’s 
servant, who had authority to act in his business, after looking at the 
diamonds, delivered them back to the prisoner to seal up, when tlje 
prisoner substituted another parcel of false stones. He then received 
from the prosecutor’s servant, the articles previously pledged, and 
carried them away. Hcing indicted for stealing these articles, Arabin, 

5., before whom he was tried, thought, that inasmuch as the property 
was imrted with by the pawnbroker’s servant, absolutely under the 
impression, that the prisoner had returned the parcel containing the 
diamonds, the offence did not amount to felony, and upon a case re¬ 
served, the judges resolved unanimously that the cose was not larceny, 
because the servant, who had a general authority from his master, 
parted with the property, and not merely with the possession. Jack- 
son* s case, 1 Moody, C. C. 119. See Longstreeths* case, Jd, 137, ante, 
p. 598. 

Proof ific thirds stolen—things savouring of the realty—-at common 
law.] At common law larceriV could not be committed of things that 
savoured of or adhered to the freehold, as trees, grass, bushes, bridges, 
stones, the lead of a house, or the like. 1 Hak, P. C. 610; 2 East, 
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P. C, 587. But if those things be seyered from, the freehold, as wood 
cut, gross in cocks, stones dug out of a quarry, &o., then felony might 
be committed by stealing them, for then they are personal goods. So 
if a man came to steal trees, or the lead of a church, and severed it, 
and after about an hour’s time came and fetched it away, tins was 
held felony, because the act was not continued, but interpolated, and 
in that interval the property lodged in the right owner as a chattel; 
and so with regard to corn standing on the ground, for that is a 
chattel personal. 1 Kah^ P. C, 510. “If»” says Gibbs, C. J., “a 
thief severs a copper and instantly carries it away, it is no felony at 
common law, yet if he lets it remain after it is severed any time, then 
the removal constitutes a felony, if he comes back and takes it; and so 
of a tree which has been sometime severed.” Lee v. Jtidson, 7 Taunt. 


191. The rule on this subject is thus stated by the criminal law com¬ 
missioners : “ Although a thing be part of the realty, or be any 
annexation to, or unsevered produce of the realty, yet if any person 
sever it from the realty with intent to steal it, after an interval, 
which so separates the acts of severance and removal, that they 
cannot be considered as one continued act, the thing taken is a 
chattel, the subject of theft, notwithstanding such previous connexion 
with the realty. If any parcel of the realty or any annexation to, or 
unsevered produce of the realty be severed, otherwise than by one who 
afterwards removes the same, it is the subject of theft, notwithstand¬ 
ing it be stolon instantly after that severance.” 1 st jRep. 11. 
To remedy the inconvenience which arose from this state of the law, 
it has been made larceny in certain cases to steal things annexed to a 
part of the freehold. These enactments will now be stated. 


Proof of tJiinys stolen—things sarouring of the realty—things annexed 
to buildings^ tVo.] By the 7 «& 8 Geo. 4, o. 29, s. 44, “ if any person 
shall steal, or rip, or cut, or break, with intent tff steal any glass, or 
wood-work, belonging to any building whatsoever, or any le^, iron, 
copper, brass, or other metal, or any utensil, or fixture, whether made 
of metal, or other material, respectively fixed in or to any building 
whatsoever, or any thing made of metal fixed in any land, being 
private property, or for a fence to any dwelling-house, garden, or 
area, or in any square, street, or other place dedicated to public use 
or omamtmt, every such ofiender shaE be guilty of felony, and being 
convicted thereof, shall be liable to be punished in the same manner 
as in the case of simple larceny, and in case of any such thing being 
fixed in any square, street, or other like place, it shall not be necessary 
to allege the same to be the property of any person.” 

The Irish act, the 9 Geo. 4, c. 55, s. 27, is in the same words, with 
a proviso that it shall not aifect the punishment under the Irish 
paving acts. 

Upon the repealed statute 4 Geo. 2, c. 32, it was hold, that a person 
who procured possession of a house under a written agreement be¬ 
tween him and the landlord, with a fraudulent intention to steal the 
fixtures belonging to the house, was, in stealing the lead affixed to the 
house, guilty of a felony within the statute. Munday's case, 2 Leach, 
850; 2 East, P. C. 594. 

With regtird to what shall bo deemed a building within this act, it 
was held (upon the 4 Geo. 2, which, after specifying certain buildings, 
used the words, “any other building whatever”), that a summer¬ 
house, half a mile from the dwelling-house, was within the act. 
Norris’s case, Muss. 4' upon the same statute a majority 

S 
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of tlie judges determined that a church was within the meaning of 
the act, Parher's case, 2 JSasf, P, C. 692. But it was agreed that 
the property in lead aiSked to a church could not be laid to be either 
in the churchwardens, or in the parishioners or inhabitants. Id. 
The new statute, by omitting to sinscify any particular building, 
and using only tho words “ any building whatsoever,” has remov^ 
the doubts which gave rise to the above decisions. An unfinished 
buHding intended as a cart-shed, which was boarded up on all its 
sides, and had a door with a lock to it, and the frame of a roof 
ready for thatching, with loose corse thrown on it, was held by 
Littledale, 3., to be a building witliin the above section. JForraU's 
7 C. P. 516. 

Upon the words, “ any square, street, or other place dedicated to 
public use or ornament,” it has been held that a churchyard comes 
within the meaning of the act. Per liosanqmt, J., BlickU case, 4 C. 
Hf P. 377 ; see also Reece^s case, 2 Russ, hy Grea, 65; and a similar 
decision with respect to a tombstone in a churchyard, in Jones's case, 
2 Ritss. by Grea. 66. 

The prisoner was indicted (in the usual form) for stealing lead 
affixed to a building. The juiy found him guilty of stealing the lead 
when lying severed, but not of stealing it when fixed. Tindal, 
C. J., after conferring with Vaughan, B., held that the prisoner 
could not be found guilty of a simple larceny on such an indictment, 
and directed a verdict of not guilty to be entered. Gooch's case, 
8 C. <5* P. 293. 

An indictment for stealing a copper-pipe fixed to the dwelling- 
house of A. and B., is not supported by proof of stealing a pipe fixed 
to two rooms, of which A. and B. are separate tenants, in the same 
house. Finch's case, 1 Moo. C, C. 418. 

Proof of the thit^y stolen—stealing from mines,"] Tho stealing, or 
severing with intent to steal, the ore of any metal, &c. from a mine, 
is made felony by the 7 & 8 Geo. 4, c. *29, s. 37 (the 9 Geo. 4, 
c. 65, s. 30,1.), by which it is enacted, “ that if any person shall steal, 
or sever with intent to steal, the ore of any metal, or any lapis 
calaminaris, manganese or mundick, or any wnd, black cawke, or black 
lead, or any coal, or cannel coal, from any mine, bed, or vein thereof 
respectively, every such oflender shall be guilty of felony, and, being 
convicted thereof, shall be liable to be punished in the same manner 
as in the case of simple larceny.” 

The following case has been decided on tho subject of larceny in 
mines: The prisoners were indicted for stealing copper ore, the goods 
and chttttels of A. B. and others. It appeared in evidence that A. B. 
and others were the lessees and adventurers in a mine, the ores in 
W^ioh were excavated by several distinct parties of labourers, working 
I under separate contracts, and at different rates of wages, which were 
so much in the pouni^ on the price of the ores when sold. The ores, 
when excavated, wm left, by the men who dug them, in various 
heaps in the mine, and were afterwards raised to the surface, manu¬ 
factured, and sold by and at the expense of tho adventurers. The 
prisoners, who were contractors, worked in the mine at wages of 6s. 
m the pound, had taken ores from a neighbouring heap vmioh had 
been dug out by other contractors working at 2s. in the pound, and 
had pla^ them on i^ieir own heap, and there left them, to be raised 
and manufactured by the adventurers in the usual course. The 
prisoners having been convicted, on a point reserved, a majority of 
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the judges were of opinion that the conviction vras wrong, on the 
ground that there was no larceny/rom the adventurers^ in whom the 
property was laid. WehVs case, 1 Moo. C, C. 431. 

But now, by the 2 & 3 Viet. o. 58, s. 10, “ for the prosecution and 
punishment of frauds in mines by idle and dishonest workmen, re¬ 
moving or concealing ore for the purpose of obtaining more wages than 
are of right due to them, and therebv defrauding the adventurers in or 
proprietors of such mines, or the honest and industrious workmen 
therein,” it is enacted, “ that if any person or persons employed in or 
about any mine within the county of Cornwall, sht^ take, remove, or 
conceal the ore of any metal, or any lapis odaminaris, manganese, 
mundick, or other mineral found or being in any such mine, with 
intent to de&aiid the proprietor or proprietors of, or adventurer or 
adventurers in such mine, or any one or more of them respectively, 
or any workman or miner employed therein, then and in oy&cy such 
case respectively, such person or persons so ofiending shall be deemed 
and taken to be giiilty of felony, and being convicted thereof shall 
be liable to be punished in the same manner as in the cose of simple 
larceny.” 

Proof of the thing stolen — trees, tiic.] The stealing of trees, &c., of 
greater value than 1/., growing in certain situations, is made felony by 
the 7 & 8 Geo. 4, c. 20, s. 38 (the 0 Geo. 4, c. 55, s. 31, 1.), by which 
it is enacted, ** that if any person shall steal, or shall cut, break, root 
up, or otherwise destroy or damage, with intent to steal, the whole or 
any part of any tree, sapling, or shrub, or any underwood, respectively 
growing in any park, pleasure-ground, garden, orchard, or avenue, or 
in any ground adjoining or belonging to any dwelling-house, every 
such ofibnder (in case the value of the article or articles stolen, or the 
amount of the injury done, shall exceed the sum of one pound) shall 
be guilty of felony, and being convicted thereof shall be liable to be 
punished in the same manner as in the case of simple larceny,; 
and if any person shall steal, or shall cut, break, root up, or other- 
ivisu destroy or damage, with intent to steal, the whole or any part 
of any tree, sapling, or shrub, or any underwood, respectively grow¬ 
ing elsewhere than in any of the situations hereinbefore mentioned, 
every such ofibnder (in case the value of the article or articles stolen, 
or tae amount of the injury done, shall exceed the sum of five 
pounds) shall bo guilty of felony, and, being convicted thereof, shall 
be liable to be punished in the same manner as in the case of simple 
larceny.” 

Upon the words ** adjoining to a dwelling-house,” it has been ruled, 
that they import actual contact; and,therefore ground separated from 
the dwelling-house by a narrow walk and paling, with a gate in it, has 
been held not to be within their meaning. Ilodges's case, Moo. ^ Malk. 
N. P. C. 341. There was no count, laying the trees to be growing in 
ground belonging to a dwelling-house. Wliat i§ to be considered a 
garden, witliin this section, is a question for the jury. Id, 

The stealing of trees, i&c., of inferior value, is provided against by 
s. 39 (s. 32 of the Irish statute), by which it is enacted, “ that if any 
person shtdl steal, or shall cut, break, root up, or otherwise destroy or 
damage, with intent to steal, the whole or any part of any free, 
sapling, or shrub, or any underwood, wheresoever the same may be 
respectively growing, the stealing of such article or articles, or the 
injury done, being to the amount of a shilling at the least, every such 
ofibnder, being convicted befpre a justice of the peace, shall, for the 
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first oiFence, forfeit and pay, over and above the value of the article 
or articles stolen, or the amount of the injury done, such sum of 
money, not exceeding five pounds, as to the justice shall seem meet; and 
if any person so convicted shall afterwards be gu^li^y of any of the said 
offences, and shall be convicted thereof in like manner, every such 
offender shall for such second offence bo committed to the common 
gaol or house of correction, there to be kept to hard labour for such 
term, not exceeding twelve calendar mouths, as the convicting justices 
shall think fit; and if such second conviction shall take place before 
two justices, they may further order the offender, if a male, to be 
once or twice publicly or privately whipped, after the expiration of 
four days from the time of such conviction ; and if any person so twice 
convicted shall afterwards commit any of the said offences, such 
offender shall bo deemed guilty of felony, and being convicted thereof, 
shall be liable to be punished in the same manner as in the cose of 
simple larceny.” 

The stealing of any part of any fence, post, rail, &c., and the being 
found in possession of any sapling, &c., or any part of any fence, &c., 
of the value of 2s., are hy ss. 40 and 41 punishable by summary 
conviction. 

The stealing of plants, fruits, and vegetable productions, growing 
in any garden, &o., is provided against W the 42nd section of the 
same statute (a. 35 of the 9 Geo. 4, c. 55, 1.1, by which it is enacted, 

that if any person shall steal, or shall aestroy or damage, with 
intent to steal, any plant, root, fruit, or vegetable production, 
growing in any garden, orchard, nursery-ground, hot-house, green¬ 
house, or conservatory, every such offender, being convicted thereof 
before a justice of the peace, shall, at the discretion of the justice, 
either be committed to the common gaol or house of correction, there 
to be imprisoned only, or be imprisoned and kept to hard labour, for 
any term not exceeding six calendar months, or else shall forfeit and 
pay, over and above the value of the article or articles so stolen, or 
the amount of the injury done, such sum of money, not exceeding 
twenty poundc, as to the justice shall seem meet; and if any person 
so convicted shall afterwards commit any of the said offences, such 
offender shall be deemed guilty of felony, and, being convicted thereof, 
shall be liable to be punisbcd in the same manner as in the case of 
simple larceny.” 

Tne words “plant or vegetable production,” do not include young 
fruit-trees. Ilodge&'a ease, M. 4* M. 341; 2 Euss. hy Grea. 68 (w). 

liy s. 40, the stealing of the same articles not growing in any 
garden, &c., is punishable by summary conviction. 

♦ 

Pi'oofof the things stolen—written instrHments.~\ At common law, 
larceny could not be committed of deeds or other instruments con¬ 
cerning land. 1 Sale, P. C. 510. Thus it was held, that stealing a 
commission, directed to commissioners to ascertain boundaries, was 
not a felony, the commission concerning the realty. Westbeer’s case, 
1 Leach, 12; 2 East, P, C, 596; 2 Sir, 1134. But the parchment 
upon which the rec<»ds of a court of justice are inscribed, if it do not 
relate to the realty, may be the subject of larceny. Walker’s case, 
1 Moo. C. C. 155. Bonds, bills, and notes, which concern mere choses 
in action, were also at common law held not to be such goods whereof 
felony might be oommitted, being of no intrinsic value, and not im¬ 
porting* any pr^rly in possession of the party from whom they are 
taken. 4 Ei. Q>m. 234; 2 East, P, C..591, It was even held, that 
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larceny could not be committed of the box in which charters con¬ 
cerning the land was held. 3 Innt. 109; 1 MaU^ P. C. 510. Mort¬ 
gage deeds being subsisting securities for the payment of money are 
“ ^oses in action,” and not “ goods and chattels.” Where, therefore, 
the prisoner was indicted for a burglary, in breaking into a house at 
night, “ with intent to steal the ‘ goods and chattels ’ therein,” and the 
jury found that he broke into the house with intent to steal mortgage 
deeds only, the conviction was quashed. “ This was ruled,” said 
Jervis, C. J., in delivering judgment, “ in Calye’s case, 8 Co, 33 (a.); 
3 Inst. 109; and Channell v. Jtohotharn, Yelv. 68, where it was de¬ 
cided that a bond could not be included under the words hona ei 
catalla, though it was objected that the parchment and box wer# 
such, and might pass by that name, yet, forasmuch as the debt 
included and wrote upon it is the principal, the words of the grant 
ought to comprehend the name of the principal.” PoicelVs ease, 2 
Den. a. C. P. 403. 

But now, by the various pronsions of the 7 & 8 Geo. 4, c. 29 (E.), 
these olfencPB are jendered felonies. 

By see. 21, ” if any person shall steal, or shall, for any fraudulent 
puri>osc, take from its place of deposit for the time being, or from any 
person liaNung the lawful custody thereof, or shall unlawfully and 
maliciously obliterate, injure, or destroy any record, writ, return, 
panel, process, interrogatory, deposition, affidavit, rule, order, or 
warrant of attorney, or any original document wliatsoever, of or 
belonging to any court of record, or relating to any matter civil or 
criminal, begun, depending, or terminated in any such court, or any' 
bill, answer, interrogatory, deposition, affidavit, order, or decree, or 
any original document whatsoever, of or belonging to any court of 
equity, or relating to any cause or matter begun, depending, or ter¬ 
minated in any such court, every such ofiender shall be guUty of a 
misdemeanor, and being convicted thereof, shall be liable, at the dis¬ 
cretion of the court, to be transported beyond the seas for the term of 
seven years, or to suffer such other punishment, by fine or imprison¬ 
ment, or by both, as the court shall award; and it shall not, in any 
indictment fur such offence, be necessary to allege that the article, in 
respect of which the offence is committed, is the propei’ty of any person, 
or that the same is of any value.” 

The Irish act, the 9 Geo. 4, c. 55, s. 21, contains similar provisions 
to these, and also some others. 

As to the power of awarding hard labour and solitary confinement 
in cases of imprisonment, see ante, p. 572. 

By sec. 22 (by Uie 9 Geo. 4, o. 55, s. 22,1.), “ if any person shall, 
either during the life of the testatoi or testatrix, or after his or her 
death, steal, or, for any fraudnleuPpurposo, destroy or conceal, any 
will, codicil, or other testamentary instrument, whether the same 
shall relate to real or personal estate, or to both, every such offender 
shall be guilty of a misdemeanor, and being convicted thereof, shall 
be liable to any of the punishments which the court may award, as 
hcremhefore last mentioned (viz. at the discretion of the court, trans¬ 
portation beyond the seas for the term of seven years, or such other 
punishment by fine or imprisonment, or by both, as the court shall 
award); and it shall not, in any indictment for such offence, be neces¬ 
sary to allege that such will, codicil, or other instrument, is the pro¬ 
perty of any person, or Uiat the same is of any value.” 

Semhle, that an iudiotment under this seotiou for destroying or 
concealing a will, should state the fraudulent purpose for which the 
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will was BO destroyed, &o. Per Alderson, J5., R. v. Morris, 9 Carr. 

P. 59. A defendant concealing a will, and taking money which 
% the will is to go to A. and B., and with it paying the debts of the 
husband of the next of kin, whose creditor and assignee he is, would 
be a fraudulent purpose within the statute. Ibid, 

And by the 7 & 8 Geo. 4, c. 29, a. 23 (E.), “ if any person shall 
steal any pai)er or parchment, written or printed, or partly written 
und partly printed, being evidence of the title, or of any part of the 
title, to any real estate, every such offender shall be deemed guilty of 
a misdemeanor, and, being convicted thereof, shall be liable to any 
of the punishments which the court may award, as hereinbefore last 
Mentioned {vide ante, p. 613), and in any indictment for such offence, 
it shall be sufficient to allege the thing stolon, to be evidence of the 
title, or of part of the title, of the person, or of some one of the 
persons, havmg a present interest, whether legal or equitable, in the 
real estate to which the same relates, and to mention such real estate, 
or some part thereof; and it shall not necessary to allege the thing 
stolen to be of any value.” The Irish act, 9 Ge(^ 4, c. 55, s. 23, is 
nearly similar. 

Upon an indictment under the above section of the 7 & 8 Geo. 4, 
c. 29, for stealing writing relating to real estate, although the offence 
is only a misdemeanor, the jury must be satisfied that the defendant 
took them under such circumstances as would have amounted to 
larceny, if they had been the subject of larceny. Per Patteson, J., 
John's case, 7 C. <|* P. 324. 

By sec. 24 it is provided, '*that nothing in the act contained, 
relating to either of ike misdemeanors aforesaid, nor any proceeding, 
conviction, or judgment, to be had or taken thereupon, Siall prevent, 
lessen, or impeadh anv remedy at law or in equity, which any person 
aggrieved by any such offence, might or would have had, if the act 
had not been passed; but nevertheless the conviction of any such 
offender shall not be received in evidence in any action at law or suit 
in equity against him; and no person shall be liable to be convicted 
of either of the misdemeanors aforesaid, bv any evidence whatever, 
in respect of any act done by him, if he shall, at any time previously 
to his being indicted for such ofibnee, have disclosed such act on oath, 
in consequence of any compulsory process of any court of law or 
equity in any action, suit, or proceeding, which shall have been bond 
fide instituted by any party aggrieved, or if he shall have disclosed 
the same in any examination or deposition before any commissioners 
of bankrupt.” 

Proof of the thing stolen^-ch^s in action—securities for money, 
The stealing of choses inTction was provided against by tlio 
2 Geo. 2, c. 25, s. 3, which made it larceny to steal any exchequer 
orders or tallies, or other orders entitling any person to any annuity 
or share in any parliamentary fond, or any exchequer bills, South 
Sea bonds, bank-notes, East India bonds, dividend warrants of the 
bank, South Sea company. East India company, or any other com¬ 
pany, society, or corporation, bills, bills of exchange, navy bills or 
debentures, goldsmiths’ notes for the payment of money, or other 
bonds or warranf», l^s or promissory notes, for the payment of any 
money, being the property of any other person or persons, or of any 
corporation, notwithstanding any of the partfoulars were termed in 
law a chose in action. Thiststatuto is repealed, by the 7 & 8 Geo. 4, 
0 . 27, except so far as such repeal may be considered as qualified by 
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the 2nd section of the act, which enacts, that nothing in the act con¬ 
tained shall affect or alter such part of any act as relates to the post- 
office, or any branch of the public revenue, or to the naval, military, 
victualling, or other public stores of his Majesty, &c., except the acts 
of 31 Elk. c. 4, & 22 Car. 2, c. 6, which are thereinbefore repealed, 
or shall affect or alter any act relating to the bank of Scotland, or 
South Sea company. See 2 iiu**. hy Grea, 74. 

And now, by the 7 & 8 Geo. 4, o. 29, s. 5, “ if any person shall 
steal any tally, order, or other security whatsoever, entitling or 
evidencing the title of any person or body corporate, to any share or 
interest in any public stock or fund, whether of this kingdom or of 
Great Britain, or of Ireland, or of any foreign state, or in My fund 
of any body corporate, company, or society, or to any dewsit in any 
savings’ bank ; or shall steal any debenture, deed, bond, bill, note, 
warrant, order, or other security whatsoever, for money, or for pay¬ 
ment of money, whether of this kingdom or of any foreign state; or 
shall steal any warrant or order for the delivery or transfer of any 
goods or valuable thing; every such offender shall be deemed guil^ 
of felony of the wame nature and in the same degree, and punishable 
in the manner as if he had stolen any chattel of like value, with 
the share, interest, or deposit, to which the security so stolen may 
relate, or with the money due on the security so stolen or secured 
thereby, and remaining unsatisfied, or with the value of the goods, 
or other valuable thing, mentioned in the warrant or order; ana each 
of the several documents thereinbefore enumerated, shall throughout 
the act be deemed for every purpose to be included under and denoted 
by the words * valuable security.’” The Irish act, the 9 Geo. 4, 
c. 65, s. 6, contains a similar provision. ’ 

The statute extends to valuable securities for shares in the funds 
of a foreign body corporate or foreign company. Smith's case, 25 L. 
J. M. a 30. 

Upon an indictment for stealing a bill of exchange, it appeared 
that when the bill was stolen from the prosecutor, at Manchester, 
there were the names of two indorsers only upon it; but when nego¬ 
tiated by one of the prisoners at Leicester, the name of another 
indorser had been added. It was objected, that this being an 
indictment at Leicester for then and there stealing a bill, whereon 
the names of A. B. and C. D. were indorsed, it was not supported 
by evidence of a bill with the additional name of E. F. thereon, 
at the time of the negotiation by the prisoner at Leicester. The 
judges, however, resolved that the addition of the third name 
made no difference; that it was the same bill as originally stolen; 
and that the prisoner was properly ^nvicted. Austin's case, 2 J3ast, 
P. a 602. 

An agreement, although unstamped, is a choso in action. Watffs 
case, 1 Dears. C. C. R. 326; 8. C. 23 L, J. M. C. 56. 

Proof of property stolen—promissory notes.2 Where the indict¬ 
ment is for stealing a promissory note, the proof must support the 
description of the note in the indictment. The prisoner was indicted 
under the 2 Geo. 2, c. 25, for stealing “a certain note, commonly 
called a promissory note,” but the judges, on a case reserved, held 
the indictment wrong; that it was not sufficient to state it merely to 
be a note, the words of the statute being bank-note, or promissory 
note for payment of money; and they said that, “ commonly called a 
bank-note ” did not aid su^ originally wrong description. Craven's 
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cose, Mms. <§* Btj. 14. So also where the instrument was described 
as “a bank post bill.” Chard's case^ Id. 488. 

The promissory notes of a banker, payable at his correspondent’s 
in Loudon, and, after payment there, stolen on their return to the 
country, have been held to be “promissory notes,” within the 
meaning of the statute 7 Geo. 3, c. 50 (a^nst secreting letters in 
the post-office^. Le Elane, J., in delivering the resolution of the 
judges, said, tne notes in point of form were strictly promissory notes, 
they remained uncancelled on the face of them, and as against the 
muKers (the country bankers) they were valid and obligatory, so that 
into whose ever hands they might come for valuable consideration, 
they would be productive and available against the makers. JRrtw- 
sntvscasv, Jlim, liy. 232 ; 2 Leachy 1090; aec. West's ease, 26 L, J. 
31, a 6. 


Whether the paid re-issuable notes of a banker can be properly 
described as valuable seniriticsy does not appear* to be well settled; 
the safe mode of describing them is to treat them as goods and 
chattels. The prisoner was indicted in several counts for stealing a 
number of promissory notes, and in others for stealing so many 
pieces of paper, stamped with a stamp, &c. It appeared that the notes 
consisted ot country bank notes, which, after being paid in London, 
were sent down to the country to bo ro-issued, and were stolen on 
the road. It was objected that these were no longer promissory notes, 
the sums of money mentioned in them having been paid and satisfied, 
and that the privilege of reissuing them, possessed by the bankers, 
could not be considered the subject of larceny. The judges, how¬ 
ever, held that the conviction on tlie counts for stealing the paper 
and stamps W'as good, the paper and stamps, and particularly the 
latter, being valuable to the owners. Clark's cM«r, Jtim. tSj- By. 
181; 2 Leachy 1036; 1 Moo. C. C. 222. In a later similar case. 


where re-issuable bankers’ notes (paid in London) had been stolen 
from one of tlie partners on a journey, the prisoner having been con¬ 
victed upon an indictment charging him in diilerent counts with 
stealing valuable securities called promissory notes, and also with 
stealing so many pieces of paper stamped with a stamp, &c., the 
judges held the conviction right. Some of them doubted whether 
the notes could properly be called “ valuable securities ; ” but if not, 
they all thought they were goods and chattels. Vyse's rasCy 1 3Ioo. 
C. C. 218. “ In Vyse's vase, said Jervis, C. J., in passing judgment 
in BowelPs case, 2 iJen. C. C. B. 403, “the notes had been paid 
and though re-issuable, were not at the time of tlie larceny securities 
for the payment of money. The paper and stamp on which they 
were written were, therefore, gproperly described as goods and 
chattels.” 


Lord Ellenborough is said to have ruled, that it was not a felony 
under 2 Geo. 2, c. 25, to steal hankers’ notes which were completely 
executed, but which had never been in circulation, because no money 
was duo upon them; Anon. 4 lil. Com, by Christian, 234 (w); but 
upou this decision it has been observed, that such notes would pro¬ 
bably be deemed valuable property and the subject of larceny, at 
common law. 2 Buss, by Grea. 79 (w). See Clark's and J yse's 
oases (si^yra). 

If the halves of promissory notes are stolen, th^ should be 
described’as goods and chattels. 3Ieads case, 4 C. P. 535. 

An incomplete bill of exchange or promissory note, is not as such 
a valuable security so as to be the subject of larceny. In oonse- 
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quenoo of seeing an advertisement, A, applied to the prisoner to raise 
money for him. The latter prtmised to procure 6000/., and producing 
ten blank 10s. stamps, induced A, to write an acceptance across 
them. The prisoner then took them, without saying anything, and 
afterwards filled them up as bills of exchange for 500/. each, and put 
them into circulation. It was held (at the Old Itailey), that these 
were neither “bills of exchange,” “ orders for the payment of money,” 
nor “ securities for money; ” and that a charge of larceny for stealing 
the paper and stamps could not be sustained, the stanms and paper 
not being the property of A., or in his possession. Minter Hart's 
case, 6 C. P. 106; see also Phqwe's case, 2 Leach, 673; 2 East, 
P. C. 599, stated post, p. 623. 

Proof of the iliiny sUden — hauhers' chetjuesA A cheque upon a 
banker, drawn more than twenty miles from London, and not stamped, 
has been held not to be a bill or draft, within the 7 Geo. 3, c. 50; 
bring of no value, nor in any way available. PooUy's case, Jtms. 
Py. 12. So a cheque on a banker, made payable to A. li., and not 
to bearer, not being stamped, has been decided by the judges not to 
be a valuable security wimiu the meaning of the 7 & 8 Geo. 4, o. 29, 
the bank 01 ’ being subject to a penalty of 50/. by paying it. Yates's 
case, 1 Moo. (\ C. 170. But w'here A. was indicted in one count for 
stealing a cheque, and in another count for stealing a piece of paper; 
and it was iiroved that the Great Western Itailway Company drew in 
London a cheque on their London bankers, and sent it to one of their 
officers at Taunton to pay a poor-rate there, who at Taunton gave it 
to tlie prisoner, a clerk of the company, to take to the overseer, but 
instead of doing so, he converted it to his own use ; it was held that 
even if the cheque was void under the 13th section of the statute 
55 Geo. 3, c. 184, the prisoner might be properly convicted on the 
count for stealing a piece of paper. Perry's case, 1 Den. C. C. 69, 

1 C. lV K. 725 ; see also the same case reserved for the consideration 
of the judges, and similarly decided, 1 Cox, C. C. 222 ; see Walsh's 
case, and Metcalfs case, j)ost, pp. 623, 624; also Heath's case, 

2 Moo. C. a. 33. 

Proof of the thing stolen — exchequer bills.'] The 2 Geo. 2, o. 25, 
mentioned exchequer bills by name, and under that statute it was 
held, that where the indictment charged the prisoner with stealing 
“certain bills, commonly called Exchequer bills,” and it appeared 
that they were signed by a person who had no authority to sign them, 
they were misdescribed, and the prisoner was entitled to an acquittal. 
Astleff's case {first case), 2 Leach, 954. But being afterwards 
indicted for stealing certain “ securities ” and “ effects,” the judges 
held that he was rightly convicted. Id. (second case), 958, 1 Eos. & 
Pul. K. P.1. 

Proof of the thing sfolett — goods from f'csseh.'] Various provisions 
were made by the 7 &• 8 Goo. 4, o. 29 (the 9 Geo. 4, c. 66. I.), for 
the protection of goods in vessels. 

By section 17 (of both statutes), it is enacted, “that if any person 
shall steal any goods or merchandize in any vessel, barge, or boat of 
any description whatsoever, in any port of entry or discharge, or 
upon any navigable river or canal, or in any creek belonging to, or 
communicating with, any such port, river, or canal; or sh^ steal 
any goods or merchandize from any dock, wharf, or quay, adjacent 
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to any such port, river, canal, or oredc; every saoli offender, being 
convicted thereof, [shall be liable to lAy of the punishments which 
the court may award, as herein-before last mentioned.”] (Trans¬ 
portation for life, &c., sec. 14.) 

Now by the 7 Wm. 4 and 1 Viet. c. 90, so much of the above sec¬ 
tion as relates to the punishment of persons convicted of any of the 
offences therein specified is repealed, and every person convicted after 
the commencement of the act of anv such offences respectively, shall 
be liable to be transported beyond tne seas for any term not exceeding 
fifteen years, nor less than ten years, or to bo imprisoned for any term 
not exceeding three years. 

For s. 3, authorising hard labour and solitary confinement in cases 
of imprisonment, see ante, p. 358. 

The ship must be proved to be in the river, &o., mentioned in the 
indictment. Where the offence was laid to be committed in a barge 
on the Thames, and it was proved to have been committed in a barge 
^ing agroimd on thebanks of one of the creeks of the river, namely, 
Limehouse dock, it was held to be a fatal variance. Pike's case, 
1 Leach, 417. 

The luggage of a passenger going by a steam-boat has been held 
by Park, J., and Alderson, B., to be within the word “ goods ” in the 
above section. Wright's case, 7 C. P. 169. 

A man cannot be guilty of this offence in his own ship. MadoPs 
•case, JR. ^ JR. 92. 

By the 7 & 8 Geo. 4, c. 29, s. 18 (the 9 Geo. 4, c. 55, s. 18,1.), 
it was enacted, that if any person should plunder or steal any mrt 
of any ship or vessel which should be in distress, or wrecked, stranded, 
or cast on shore, or any goods, merchandize, or articles of any kind 
belonging to sum ship or vessel, every such offender, being convicted 
thereof, mould suffer death as a felon: provided always, that when 
■articles of small value should be stranded or cast on shore, and should 
be stolen without circumstances of cruelty, outrage, or violence, it 
should be lawful to prosecute and punish the offender as for simple 
larceny; and In either case the offender might be indicted and tried 
either in the county in which the offence should have been committed, 
or in any county next adjoining. 

By the 7 Wm. 4 and 1 Yiot. c. 87, s. 1 (E. & I.), so much of the 
above acts as is contained ki the above section, and so much of the 
same acts as relates to the punishment of principals in the second 
degree, and accessaries before and after the fact respectively, to the 
febnies punishable under that act herein-before referred to, are 
repealed. 

And by a. 8, ** whosoever shall plunder or steal any part of any 
ship or vessel which shall be in distress, or wrecked, stranded, or 
east on shore, or any goods, merchandize, or articles of any kind 
belonging to such ship or vessel, and he convicted thereof, shall bo 
liable, at the discretion of the court, to be transported beyond tlie 
seas for any term not exceeding fifteen years, nor loss than ten years, 
or to be imprisoned for any term not exceeding three years.” 

For s. 10, authorising hard labour and solitary confinement in 
coses of imprisonment, see ante, p. 590. 

By the 7 & 8 Geo. 4, c. 29, s. 19 (the 9 Geg. 4, c. 56, s. 19,1.), 
“ if any goods, merchandize, or articles of any kind belonging to any 
ship or vessel in distress, or wrecked, stranded, or cast on shore as 
aforesaid, shall, by virtue bf a search warrant, to be granted as 
hereinafter mentioned, be found in the possession of any person, or 
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on the prentisos of any person jnth his knowledge, and such person 
being carried before a justice dPthe peace, shall not satisfy the justice 
that he came lawfully by the same, then the same shall, by order of 
the justice, be forthwith delivered over to, or for the use of, the 
rightful owner thereof; and the offender, on conviction of such 
offence before the justice, shall forfeit and pay, over and above the 
value of the goods, merchandize, or articles, such sum of money, not 
exceeding twenty pounds, as to the justice shall seem meet.” 

By section 20, it any person offers shipwrecked goods for sale they 
may be seized. 

JProof of the thing stolen^—goods in process of manufacture.I By 
the 7 d^eo. 4, c. 29, s. 16, “ if any person shall steal to the value of 
ten shillings, any goods or articles of silk, woollen, linen, or cotton, 
or of any one or more of those materials mixed with each other, or 
mixed with any other material, whilst laid, placed, or exposed, during 
any stage, process, or progress of manufacture, in any building, held, 
or other place, every such offender being convicted thereof, [shall be 
liable to any of the punishments which the court may award as 
hereinbefore last mentioned,”] (Transportation for life. See sec¬ 
tion 14.) 

The 9 Geo. 4, c. 55, s. 16, (I.) is a nearly similar enactment. 

Now, by the 7 Wm. 4 & 1 Viet. c. 90, s. 2 (E. & I.), after reciting 
{inter alia) the above section of the 7 & 8 Geo. 4, c. 29, it is enacted, 
that so much of the said act as relates to the punisliment of persons 
convicted of any of the offences hereinbefore specified, shall be 
repealed, “and every person convicted after tlie commencement of 
tliis act of any such offences respectively, shall be liable to be trans- 

{ )orted beyond the seas for any term not exceeding fifteen years, nor 
ess than ten years, or to be imprisoned for any term not exceeding 
three years.” 

For s. 3 authorises hard labour and solitary confinement in cases 
of imprisonment. 

Where on an indictment under the (repealed) statute 18 Geo. 4, 
c. 27, for stealing yarn from a bleaching ground, it appeared that the 
yj'arn at the time it was stolen was in heaps, for the purpose of being 
carried into ^he house, and was not spread out for bleaching; 
Thompson, B., held that the case was not within the statute. HugilVs 
case, 2 Russ, bg Grea. 225. Bo where the indictment was for stealing 
calico, placed to be printed and dried in a certain building, it was 
held, that in order to support the capital charge, it was necessary to 
prove that the building from which the calico was stolen was used 
either for drying or printing calico. Dixon's case, R. R. 53. But 
it is to be observed, that the repealed statute mentioned particularly 
a building, &c., made use of by any calico printer, &c., mr printing, 
whitening, looking, bleaching, or dying. It has been decided that 
g(^8 remain in a “stage, process or progress of manufacture,” 
"within the meaning of the 7 & 8 Geo. 4, o. 30, s. 3 (see post, tit. 
Malicious Itijuries), and consequently also ivitW the 7 & 8 Geo. 4, 
c. 29, s. 16, supra, though the texture be complete, if they are 
not yet brought into a condition for sale. JVbodhead's ease, 1 Moo. 
^ R. 549. 

Proof of the thing stolen — animals, ^c., domestic animals,') Of 
domestic cattle, as sheep, oxen, horses, or of domestic fowls, as 
hens, ducks, geese, &c., and of their eggs, larceny may be committed 
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at common law, for they are the subjects of property, and serve for 
food. 1 Hah, P. C. 611; Hawk, P.%. 6. 1, c. 33, 843. The indict¬ 
ment should show the species of eggs, so that it may appear that they 
are the subject of larceny. Car’s case, 1 C. K. 487; and s{‘e 
Gallears's case, 1 Hen. C. C.P. 601; S. 0. 19X. J. M. C. 13. And 
it being felony to steal the animals themselves, it is also felony to steal 
the product of any of them, though taken from the living animal. 
Thus milking cows at pasture, and stealing the milk, was held felony 
by all the judges. A/ion. 2 Last, P. C. 617. So pulling the wool 
from a sheep’s back. Hart in's case, Id. 618. But it must be xmder- 
stood in this as in the other instance, that the fact is done fraudu¬ 
lently and feloniously, and not merely from wantonness or frolic, Id. 
The stealing of a stock of bees, also seems to Be admitted to be 
felony. Tibbs v. Smith, L. Itaym. 33; 2 Last, P. C. 607 ; 2 Russ, 
by Orea. 83. The Scotch law corresponds with that of England in 
this respect, the stealing of bees in a hive being considered theft at 
common law, and the prosecutions for such thefts being very 
numerous. Aimm's Princ. Crim. Law of Scotland, 280; see also 
1st Rep. Crim. Law C. p. 14. 

Proof of the thing stolen—animals ferw vatnrec.'] Larceny cannot 
be committed of animals, in which there is no property, as of beasts 
that are ferw naturw and unreclaimed, such as aeers, hares, or conies 
in a forest, chase, or warren, fish in an open river or pond, or wild 
fowl, at their natural liberty, although any person may have the 
exclusive right, ratione loci aid pricilegii, to take them if he can in 
those places. 1 Hale, P. C. 611 ; 4 Rl, Com. 235, 6 ; 2 Ea.st, P. C. 
607. So of swans, though marked, if they range out of the royalty, 
because it cannot be known that they belong to any person. 1 Hale, 
P. C. 511. So ferrets, though tamo and saleable. Searing's case, 
Russ, if Ily. 350. So of rooks in a rookerr. See Hannam v. 
Mockei, 2R. ^ C. 034; 4 P. R. 518. 

Proof of the thing stolen—animals ferw naturtp.—dead or reclaimed.'] 
"Where animals feree naturee are dead, reclaimed (and knoMm to bo 
so), or confined, and may serve for food, it is larceny at common law 
to take them. Thus, deer inclosed in a park, fish in a^itrench or net, 
or as it should seem in any other place which is private property, 
and where they may be taken at the pleasure of the owner at any 
time, pheasants or partridges in a mew, young hawks in a nest, or 
even old ones, or talcons reclaimed, and known by the party to be 
so. 1 Hale, P. C. 511; 2 East, P. C. 607. So of young pigeons in 
a dove-cote. 1 Hah, P. C. 511. So where pigeons were shut up in 
their boxes every night. Per Parke, R., Luke's case, 3IS. Durham 
Spring Ass. 1839. And the Court of Criminal Appeal has decided, 
that tame pigeons, although unconfined, with free access at their 
pleasure to the open air, are the subjects of larceny; Campbell. C. J., 
in pronouncing judgment saying, “ it had been supposed that Parke, 
B., had decided, that there comd be no larceny of pigeons, unless 
they were shut up in a house or box, but Parke, B., had in fact not 
so decided: we all think that tame pigeons may bo the subject of 
larceny, although they have the opportunity of getting out and 
enjoying* themsdves'in the open air.” Cheafor's case, 2 Den, C. C. 
R. 361. ^ 

Of the eggs of hawks, or swans, though reclaimed, larceny cannot 
be oommitt(^, the reason of which is said to be, that a less punish- 
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ment, namely, fine and imprisonment, is appointed by statute for 
that offence. 2 P. (f, 607 ; 2 Pus». by Qrea, 86. And when 
an animal fertc naturae is killed, larceny may be committed of its 
fiesh, as in the case of wild deer, pheasants, partridges, &c., for the 
flesh or skins are the subject of property. 3 Inst. 116; 1 ZTorfe, 
l\ C. 83. , 

An indictment for stealing a dead animal should state that it was 
dead, for upon a general statement that the party stole the animal, it 
is to be intended that he stole it alive. Per Jiolroml, J,, Edward's 
case, Ituss. ^ Ry. 498. So an indictment for stealing two turkies 
was held by HuHook, B., not to be supported by proof of stealing 
two dead turkies, JIalbiway's case, 1 C. <§* P. 128. So where 
the prisoner was indicted for stealing a pheasant, value 40s. of the 
goods and chattels of H. S. all the judges, after much debate, agreed 
that the conviction was bad; for in the ease of larceny of animals 
fene naturae, the indictment must show that they were either dead, 
reclaimed, or confined, otherwise they must be presumed to be in 
their original state, and it is not sufficient to add “ of the goods and 
chattels^ of such a one. Rouyh's case, 2 East, P. C. 607. But 
where the j)risoner was indicted for receiving a lamb before then 
stolen, and it appeared in evidence that the animal had been killed 
before it was received by the prisoner; the prisoner being convicted, 
the judges held the conviction good, according to the report, on the 
ground that it was immaterial as to the prisoner’s oflence whether the 
lamb was alive or dead, his oflence and the punishment for it being 
in both cases the same. Ptu-keriny's case, 1 Moo. C. C. 242; 1 Letv. 
a C. 302. 

Proof of the th iuy stolen—an iinals kept for pleasure only, and not fit 
for food.'] There is, says Lord Coke, a distinction between such 
beasts as are ferae natura', and being made tame serve for pleasure 
only, and such as being made tame serve for food, &e. 3 Inst. 101. 
Thus, although the owner may have a lawful property in them, in 
respect of which he may maintain an action of trespass, yet there arc 
some tilings of which, in respect of the baseness of their nature, 
larceny cannot be committed, as mastiffs, spaniels, greyhounds, and 
blood-hounds; and other things, though reclaimed by art and 
industnr, as bears, foxes, ferrets, &o., and their whelps or calves, 
because though reclaimed, they serve not for food but pleasure, and 
so differ from pheasants, swans, &c., which when made tame, serve 
for food. 1 Ilah, P. C. .512 ; Searing's case, Russ, Ry. 350, 
ante, p. 620. The rule With regard to animals ferre naturae not fit 
for food, is said to include “ boars, foxes, monkeys, apes, polecats, 
cats, dogs, ferrets, thrushes, singing birds in general, parrots and 
squirrels.” Is# Rep. Crim. Law Com. p. 14. The young of wild 
animals are also included. Id. 

Before the late game act, it was held that it is not necessary a per¬ 
son in nossession of game, which has been reclaimed, should be 
qualitieu, in order to support an indictment laying the property ia 
•him. Jones's case, 3 Rum's Just, tit. Larceny, p. 84. 

Proof of thing stolen’—dogs, pigeons, ^c.] By the 7 & 8 Geo. 4, c. 29, 
(E.J s. 31, Jnow repealed by the 8 Yiet. c. 47, s. 1, E.) as fer as relates 
to aogs, “ if anyi>crson [shall steal any dog, or} shall steal any beast, 
or bird, ordinarily kept in a state of confinement, not being the subject 
of larceny at oommonlaw, every such offender, being convicted thereof 
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before a iusiioe of the peace, shall, for the firat offence, forfeit and pay 
over and above the value of the [d^] beast, or bird, such sum of 
money, not exceeding 20/., as to the justice shall seem meet; and if 
any person so convicted, shall afterwards be guilty of any of the said 
offences, and shall be convicted thereof in uke manner, every such 
offender shall be committed to the common gaol or house of correction, 
there to be kept to hard labour for such term not exceeding twelve 
calendar months, as the convicting justice shall think fit; and if such 
subsequent conviction shall take place before two justices, they may 
further order the offender, if a male, to be once or twice publicly 
or privately whipped, after the expiration of four days from the time 
of such conviction.” 

And by s. 32 “if [any dog, or] any such beast, «r the skin thereof, 
or any such bird, or any of the plumage thereof, shall bo found in the 
possession, or on the premises of any person by virtue of a search 
warrant, te be granted as hereinafter mentioned, the justice by whom 
such warrant was granted may restore the same respectively to the 
owner thereof, and tlie person in whose possession or on whose premises 
the same shall be so found, such person knowing that the [dog,] beast, 
or bird has been stolen, or that the skin is the skin of a stolon [dog, 
or] beast, or that the plumage is the plumage of a stolen bird, shall, on 
conviction before a justice of the peace, be liable for the first oflence 
to such forfeiture, and for every subsequent offence to such punish¬ 
ment as persons convicted of stealing any [dog,] boast, or bird, are 
hereinbemre made subject to.” ^ 

And by s. 33, “if any person shall unlawfully and wilfully kill, 
wound, or take any house-dove, or pigeon, under such circumstances 
as shall not amount to larceny at common law, every such offender 
being convicted thereof before a justice of the peace, .shall forfeit and 
pay, over and above the value of the bird, any sum not exceeding two 
pounds.” 

The 9 Goo. 4, c. 56, ss. 28, 29, (I.) contein cnaolments similar to 
those in the above statute of the 7 & 8 Geo. 4, c. 29. 

With regard to dogs, itisenacted l^the 8 Viet. c. 47, (E.) s. 2, “that 
if any person shall steal any dog, every such offender shall be deemed 
guilty of a misdemeanor, and being convicted thereof before any two 
or more justices of the peace, shall, for the first offence, at the discre¬ 
tion of the said justices, either be committed to the common gaol or 
house of correction, there to be imprisoned only, or be imprisoired and 
kept to hard labour, for any term not exceeding six calendar months, 
or shall forfeit and pay, over and above the value of the said dog, 
such sum of money, not exceeding twenty pounds, as to the said 
justices shall seem meet; and if any person so convicted shall 
afterwards be guilty of the said offence, every such offender shall be 
guilty of an indictable misdemeanor, and, being convicted thereof, 
shall be liable to suffer such punishment, by fine or imprisonment, 
with or without hard labour, or by both, as the court in its discre¬ 
tion shall award, provided such imprisonment do not exceed eighteen 
months.” 

By 8. 3, “if any dog, or the skin thereof, shall he found in the 
possession, or on the premises of any person, by virtue of any such 
to be granted as is hereafter in that behalf provided, the 
justice by whom such search warrant was granted may restore the 
saftne to* the owner thereof, and the person in whose possession or on 
whose premises the same sh/fil he found, such person (knowing the dog 
has been stolen, or &at the skin is the skin of a stolen dog) shall, on 
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conyiotioa before any two or morejjnstioes of tbe peace, be liable for 
the ifibrst offence to pay such sum of money, not exceeding twenty 
2 >ounds, as to the justi^s shall ^em meet; and if any person so 
convicted shall be afterwards guilty of the said offence, eve^ such 
offender shall be deemed guilty of a misdemeanor, and punishable 
accordingly.” 

By 8. 4, “ if any person shall publicly advertise or offer a reward 
for mo return or recoveiy of any dog which shall have been stolen or 
lost, and shall in such advertisement use any words purporting that no 
questions will be asked, or shall make use of any words in My public 
advertisement purporting that a reward will be given or paid for any 
dog which shall have been stolen or lost without seizing or making any 
inquiry after the^person pnoducing such dog, every such person shall 
forfeit the sum of twenty-ffve pounds for such offence to any ^rson 
who shall sue for the same, by action of debt, to be recovered with 
full costs of suit,” 

S, 5 provides for the apprehension of the offender without warrant 
by a police officer, or the owner of the dog. 

By s. 6, “ any person who shall corruptly take any money or reward, 
directly or indirectly, under pretence or upon account of aiding any 
person to recover any dog which shall have been stolen, or whidi shall 
be in the possession of any person not being the oivner thereof, shall 
be guilty of a misdemeanor, and punishable accordingly,” 

By B. 7, “ any justice may, if he shall think fit, remand for further 
examination, or may suffer to go at large, with or without sureties, 
upon his personal recognizance, any person who shall be charged 
before him with any offence or misdemeanor punishable by this act, 
whether the same bo punishable by summary conviction, or as an 
indictable misdemeanor.” 

Proof of the thing taken — identity.'] Evidence must be given to 
show the identity of the property taken. But a resemblance be¬ 
tween the article stolen and the article lost, will in some cases be 
sufficient without positive proof of the identity, as in the case of 
corn, or sugar stolon, &c. 2 East, P. C. 657; 2 Rms, hy Grea. 
107, 108 (n); E. v. 3IansJield, Can' 31. 140. 

The prisoner was found coming out of a warehouse, where a large 
quantity of pepi»er was kept, with similar pepper in his possession. 
He hall no ngnt to be in the warehouse; and, on being aiscovered, 
said, “ I hope you will not be hard with me,” and took some pepper 
out of his pocket and threw it upon the ground. There was no 
evidence of any pei)per having been missed from the bulk. It 
was held that there was sufficient evidence to go to the jury of 
the corpus debiti. liurtofs case, 1 Dears, C. C, M. 282; S. C. 
23 L. J. 31. C. 52. 

Proof of the thing taken —rn/wc.] Evidence must be given that 
the tMng stolen is of some value. Phipoe's case, 2 Leach, 680. 
But it need not be of the value of some coin known to the 
law, as a farthing. Per Parke, li., M. v. Morris, 9 C. ^ P. 849. 
Neither is it neoessifry that the property should be of value to third 
persons, if valuable to the owner. Therefore a man may be con¬ 
victed of stealing bankers* re-issuable notes, which have been paid. 
Clarke's case, 2 Leach, 1037; Eanson's case, id. 1090; Russ. ^ Ry, 
232, ante, p. 6J16. In 'Walsh's case, M, ^ R, 216, the judges are 
reported to have held (p. 220), that a cheque in the han^ of the 



624i Larceny, 

drawer is of no value, and codld not be the subject of larceny. But 
where the prisoner, who was employed by the pio^cutors as an occa¬ 
sional clerk, received from tliem a cheque on their bonkers, payable 
to a creditor, for Hie purpose of giving [it to such creditor, and the 
prisoner caused the cheque to be presented by a , third port^, and 
appropriated the amount to his own use; and being found guilty of 
stealing the cheque, the judges affirmed the conviction. Metcalfs 
case, 1 Moo. C. C. 433. See Jt, v. Ferry, ante, p. 617. 

In certain statutory felonies, as stealing trees, &c., the article stolen 
must be proved to be of a certain value, ante, p. 611. Jn other cases, 
as for stealing a will, &c., autc, p. 613, it is not necessary to allege 
the propert}*^ to be of any value. 

■» 

Proof of ownership—eases where it is vnnecessnry to alleye or 
prove ownership.'] In some cases, in consequence of the provisions 
of certain statutes, it is unnecessary either to allege or prove tho 
ownership of the property stolen, as upon an indictment upon the 
(repealed) 4 Geo. 2, c. 82 (see 7 & 8 Geo. 4, c. 29, s. 44, ante, 
p. 609), in which many of the judges thought that the right way of 
laying the ease was, to allege the lead to have been iixed to a certain 
building, &c., without stating the property to be in any one. Hieh- 
nian's case, 2 .East, P. C. 093. So by 7 & 8 Geo. 4, c. 29, s. 22, 
u[M>n an indictment for stealing a will, &c., it shall not be necessary 
to allege that such will, &e., is the property of any person, or that the 
same is of any value; and the same with regard to stealing records, 
ice., s. 21; see ante, p, 612. 

Proof tf the ownership—intermediate tortious tuhiny.] It is an 
established and well known rule of law, that the possession of the 
true owner of goods cannot he divested by a tortious taking; and, 
therefore, if a perstm unlawfully take my goods, and a st-corid person 
take them again from him, 1 may, if the goods were feloniously 
taken, indict such second person for the theft, and allege in the 
indictment that the goods are my ])ropeity, because these acts of 
theft do not change the possession of the true owner. Per f 'iould, J., 
delivering the opinion of the judges, Wilkins's case, 1 Leaeh, 522. 
If A., says Lord Hale, steal tho horse of B., and after G. steal the 
same horse from A., in41113 case C. is a felon, both as to A. and B., 
for by the theft by A., B. lost not the property, nor in law the pos¬ 
session of his horse, and therefore C. may be indicted for felony in 
taking the horse of B. 1 Jlaie, P, C. 507. But if A. sWals the 
horse of B., and afterwards delivers it to C., who was no party to 
the first stealing, and C. rides away with it, animofurandi, yet C. is 
no felon to B., I^cause, though the horse was stolon from B., yet it 
was stolen by A., and not by C., for C. did not take it, neither is he a 
felon to A., for he had it by his delivery. Ibiff. The doctrine as to 
property not being changed bj felony, holds also with regard to 
proper^ taken hy fraud,fot otherwise a man might derive advantage 
from his own wrong. Per Gonld, J., I Leach, 523 ; Noble v. Adams, 
7 Taunt. 39; Kelby v. Wilson, My, Moo, N, P. C'. 178; Irving y, 
Mot^, 7 Bingh, 643. 

‘ . ' 

PrtPs^hrf ownership—<f goods in custodid kgis,] Goods seized by 
the sherifi’ under a/<i, remain tho property of the defendant until 
a sale. Luegs v* NocheUs, 10 Bitigh. 182. A shcrifiTs officer seized 
goods under a/a. against J. B.^ and afterwards stole part of 



tliem. Tbe indictment cgainst bijn described the goods as the 
goods of J. S., upon which it was objected that they were no longer 
the goods of J. 8., and should have been described*^88 the goods of 
the sheriff; hut upon the point being reserved, the judges hSd, thkt 
notwithstanding the seizure, the generd property remained in J. 8,, 
and the loss would fall upon him if they did not go to liquidate the 
debt; that the seizure left the debt as it was, and that the whole debt 
continued until the goods were applied to its discharge. JEastalVi 
ca$et 2 Mms, hy Grm, 92. 

Proof of ownership*—ffoods qfan adfidged fe1wi.'\ The goods of an 
adjudged felon, stolen from his house, in tlie possession of, and 
occupation of his wife, may be described in an ind>ctment«.for larceny , 
as the goods of the queen ; but the house cannot be so described 
without office found. Whitehead’s ease, 2 Moo. C. C. 181; 8. C. 

9 a % P. 429. 

Proof of ownership—goods of the offender hiinsef] Under certain 
circumstances a man may be guilty of larceny in stealing his own 
goods, or of robbery in taking them by violence from the person of 
another. And he may likewise be accessary after the fact to such 
larceny or robbery, by harbouring the thief, or assisting his escape. 
These cases arise where the property is in the temporary possession 
of nnotlier person, from w'bence the owner takes them with a frau¬ 
dulent intent. Thus where A. delivers goods to B. to keep for him, 
and then steals them, with intent to charge B. with the vdlue of 
them, this is felony in A. 1 Hale, P. C. 513, 514; Poster, 123; 

2 Past, P. C\ 558. And if A., having delivered the money to his 
servant to cai’ry, disguises himself, and robs him on the road, with 
intent to charge the hundred, this is undoubted robbery in A. 
Foster, 123, 144 ; 4 2il. Com. 331. And there seems tt> be no olnec- 
tiou in such case to laying the property in the servant. 2 Past, 
P. C. 654. Geods were placed in the hands of lightermeh, for the 
purpose of getting tliem passed at the customs, and conveyed on 
board ship. In order to defraud the government of the duties, the 
owner of the goods secretly abstracted them Irom the possession oif 
the lightermen. The owner being convicted of larceny, upon a case 
reserved seven of the judges held it to be a larceny, because the 
lightermen had a right to the possession until tlie goods reached the 
snip ; they had also an interest in that possession, and the intent-to 
deprive them of tlieir possession wrongfully, and against their Will, 
was a felonious intent, as against tliem, because jt exjiosed them to 
a suit upon the bond given to the citstoms. In the opinion of some 
of the seven judges, it would have been larceny, although there had 
been no felonious intent against the lightermen, but only an intentiop. 
to defraud the crown. Four of the judges doubted whether it was 
larceny, because there was no intent to cheat or charge the lighter¬ 
men, but only an intention to defraud the crown. Wilkinson’s case, 
Puss. 4r Py. 470. 

Upon the same prinomle, although the part-owner of goods cannot 
in general be guilty ofwceny wiui regard to the other part-owners, 
yet if the property be in the possession of a person who is responsible 
lor its safety, andr a part-owner take it out of his possession, under 
su^ oiroumstanoes as would in ordinary cases consMtute a lareeity, 
it is a felony. Thus where a box.bolonging to a beneht society, was 
deposited mthi, the landlord ola public-house, who, by the ruks of 
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the fioeioty, was answeraUe for its safety, and a member of the soeicty 
broke into the house, and carried away the box ; being convicted of 
the larceny, the judges on a case reserved were clear, that as the 
landlord was answerable to the society for the property, the convic¬ 
tion was ri^ht, Brmnley*B case, Muss. ^ By. 478, And where a 
friendly society had appointed a treasurer and two trustees; one of 
the trustees was held guilty of larceny in stealing the money of the 
society, the money being alleged in the indictment to be the property 
of the treasurer, and the jury having found that the prisoner had, 
obtained the money from the treasurer with intent to steal it. Cain's 
ease, 2 Moo. C. (■' 204; Car. HrM. 309. See also JlalVs case, 1 Moo, 
C. C. 474, and Watts's case, 2 Den. C. C.‘B, 14. 

Proof of ownership—gooih of Joint te7iants, tenants in common. 
Joint-stock companies, and pftriners.'] In general, a party having a 
right of property in goods, and also a right to the possession, camu»t 
he guilty of larceny with respect to such goods. Teuants in common, 
therefore, and joint tenants cannot be guilty of stealing their com¬ 
mon goods, 1 Male, P. C. S13; 2 East, P. C. 558. 

Difficulties often arising with regard to the proof of the names of 
all the partners laid in an indictment, the following enactment was 
made for the purj)ose of removing the inconvenience; 

By the 7 Geo. 4, c, 34, s. 14 (the 9 Geo. 4, c. 54, s. 28,1.), in order 
to remove the difficulty of stating the names of all the owners of pro¬ 
perty in the case of partners and other joint owmers, it is enacted, 
that ^ in any indictment or information for any felony or misde¬ 
meanor, wherein it shall be requisite to state the ownership of any 
property whatsoever, whether real or personal, which shall belong to 
or be in the possession of more than one person, whether such persons 
be.partners in trade, joint-tenants, parceners, or tenants in common, 
it shall be sufficient to name one of such persons, and to state such 
property to belong to the person so named, and another or others, as 
the ease may he ; and whenever, in any indictment-or information 
for any felony or misdemeanor, it shall be necessary to mention, for 
any purpose whatsoever, anv partners, joint-tenants, parceners, or 
tenants in common, it shall be sufficient to describe them in the 
manner aforesaid ; and the prorision shall be construed to extend to 
all joint-stock companies and trustees.” 

A bihle had been given to a society of Wesleyan dissenters, and 
was bound at the expense of the society. No trust deed was pro¬ 
duced. The hible having been stolen, the indictment charged the 
property to be in A. and others. A. was a trustee of the chapel aud 
a member of the society. Parke, J., held the indictment right. 
Boulton's case, 5 C. 4“ P. 537. It is not requisite that a strict legal 
partnership should exist. Where 0. and D. carried on business in 
partnership, and the widow of C. upon his death, without taking out 
administration, acted a» partner, and the stock was afterwards 
divided between her and the surviving partner, but before the divi¬ 
sion, part of the stock was stolen; it was held, that the goods were 
properly described as the joint poperty of the surviving partner and 
the widow, upon an objection Inat the children of C. ought to have 
been joined, or tlie ^o^s described as the projierty of the surviving 
partner and the ordinary, nO administration having been taken out. 
Gahcffjti case, R. jR.178. And where a father and son took a farm 
»n their Joint account, and kept a ay{»ck of sheep, their Joint property, 
and upon the death of the son, the father carn^ on the business for 
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the joint benefit of himself and his son’e children, who were infants; 
it was held, upon an indictment for stealing sheep bred from the 
joint stock, some before and some after the death of the son, that the 
property was well laid in the father and his son’s children. Scotfs 
case, J2, R. 13; 2 JEast, P. C. 655. 

Under a statute of the same session, the 7 Geo. 4, c. 46, s. 9, in 
indictments or informations by or on behalf of joint stock banking 
co-partnerships, for stealing or embezzling money, goods, effects, 
bills, notes, securities, or other property liclonging to them, or for 
any fraud, forgery, crime, or offence committed against or with 
intent to injure or defraud such copartnership, the money, &c., may 
be stated to be the property of, and the intent may be laid to defraud 
any one of the public officers of such copartnership, and the name of 
any one of their public officers may be used in all indictments or 
informations, where it otherwise would be necessary to name thp 
person forming the company. 

The 7 Geo. 4, o. 46, was amended and continued by the 1 & 2 
Viet. c. 96, which was made perpetual bv the 5 & 6 Viot. c. 85, and 
under which a shareholder in a joint stoeic banking company may be 
indicted for stealing or embezzling the goods or money of’ the eom- 
}iany, it being laid as the property of a public officer of the company, 
duly appointed and registered under the acts. See R. v. Athnsm, 
2 Moo. C. C. 278 ; Corr, 31. 525. 

As to ownership of the property of friendly societies, sec the 10 Geo, 
4, c. 66; of loan societies, the 5 & 6 "Wm. 4, c, 23, s. 4 ; in savings 
banks, the 9 Geo. 4, o. 92; in workhouses, the 5 & 6 Wm. 4, c. 69 ; 
of canal or navigation companies, the 8 Viet. c. 42. , 


Proof of ownership—poods in possession of ehildre.n.'] Clothes and 
o*her n^essaries, provided for children by their parents, are often 
id to be the property of the parents, especially where the children 
e of tender age; but it is good either wav. 2 East ^ P. C. 654; 
Russ, hi/ Grea. 94. In a ease at the Old fiailey, in 1701, it was 
doubted whether the property of a gold chain, which was taken from 
a child’s neck, who had worn it for four years, ought not to be laid to 
be in the father. But Tanner, an ancient clerk in court, said that it 
had always been usual to Ihy it to be the goods of the child in such 
case, and that many indictments, which had laid them to be the pro¬ 
perty of the father, had been ordered to lie altered by the judges. 
2 East, P. C. 654. Where a son, nineteen years of age, was appren¬ 
ticed to his father, and, in pursuance of the indentures of ajipren- 
ticeship, was furnished with clothes by the father, it was held, that 
the clothes were the projierty of the son exclusively, and ought not 
to have been laid in the indictment to be the property of the father. 
Forsyate^s case, 1 Leach, 463. Where the prisoner was indicted for 
stealing a pair of trowsers, the property of J. Jones, and it appeared 
that J. Jones bought the cloth of which the trowsers were made, and 
paid for it, but the trowsers were made for his son Thomas, who was 
seventeen years of age; and J. Jones stated that he found clothes for 
his son, who was not his apprentice, hut a labourer like himself, and 
worked for the same master, but at different work, and lived with his 
father; Patteson, J., said, “I think the property is well laid. It 
may be laid in these cases either in the father or the child; but the 
better course is to lay it in tJ|e ohild.” Hughes's case, 2 Rms, by 
Grea. 95; Car. ^ M, 693. 
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Proof of ownerghtp^oods inposscsgion of bailees.'] Any one who 
has a special property in goods stolen, may lay them to be his in an 
indictment, as a bailee, pawnee, lessee fur years, carrier, or the like; 
d fortiori, they may be laid to be the property of the re8i)ective 
owners, and the indictment is good either way. But if it ap{)ep in 
evidence that the party, whose goods they are laid to be, had neither 
the prope;rty nor the possession (and fur tliis purposo the possession 
of a feme covert or ser\'aat is, generally speaking, the possession of 
the husband or master), the prisoner ought to be acq[uitted on that 
indictment. 1 Hale, P. C. 513; 2 East, P. C. 652. Many cases 
have been decided on this principle. 

Goods stolen from a wnskerwoman, who takes in the linen of otho r 

S ersons to wash, may be laid to be her property; for jMjrsons of this 
escription have a possessory property, ana are answerable to their 
employer, and could all maintain an appeal of robbery or larceny, and 
Have restitution. Packer''s case, 2 East, P. C. 653; I ieo<7l, 357 
(n). So an ayister, who only takes in sheep to agist for another, may 
lay them to be his property; for he has the possession of them, and 
may maintain trespass against any who takes them away. Tf'^ood- 
ward's case, 2 East, P. C. 653; 1 Leach, 357 (n). A coach-^uaster, 
in whose coach-house a carriage is placed for sale custody and who 
is answerable for it, may lay the properly in himself. Taylor's case, 
1 Leach, 356. So where a glass was stolen from a lady’s chariot, 
which had been put up in a coach-yard, at Chelsea, while the owiier 
was at Ranelagh, the pre^erty was held to bo properly laid in the 
master of the yard. Statham's case, cited 1 Leach, 357. Goods at 
an inn, used by a guest, where stolen, may be laid to be either the 
property ol the innkeeper or the guest. TodtVs case, 2 East, P. C. 
653. Where the landhrd of a public-house had the care of a box 
belonging to a benefit society, and by the rules, he oughflb have had 
a key, but in fact had none, and two of the stewards had each a key; 
the box being stolen, upon an indictment, laying the jprop#ty in the 
landlord, Parke, J., held, that there was sulficieut cvidonoe to go to 
the jury of the property being in the landlord alone. Wymer's case, 
4 C. P, 391. A house was taken by Kyezor, and Miers, who lived 
on his own property, carried on the business of a silversmith there 
for the benefit of Kyezor and his family, but bad himself no share in 
the profits and no salary, but had power ti dispose of any part of tlie 
stock, and might, if he pleased, take money from the till as ho wanted 
it, Miers sometimes bought goods for the shop, and sometimes Kyezor 
did. Bosanquet, J., hela, that Miers was a bailee of the stock, and 
that the property in a watch stolen out of the house might properly 
Ito laid in him. Bird's case, 9 C. ^ P, 44. 

When property m parted with by a bailee under a mistake, his 
special property in it is not divested; and if a larceny of it be com¬ 
mitted, it may well bo laid as the proiKjrty of such bailee. Vincent's 
case, 2 Dm. C. 0. IL 464. 

Proof of ownership — bailees—goods in possession of carriers, 
drivers of stage-coaclws, ^c,] Carriers, as bailees of goods, have such 
a possession as to render an indictment, laying the property in them, 
gow. Supra. And so it has been held, with regard to the driver of a 

a e-eoaoh. The prisoner was indicted for stealing goods, the pro- 
f of one Mai'kham. The goods had been sent by the coach driven 
farkham, and had been Stolen fmm the boot on the road. The 
question was, whether the goods were^properlj laid to he Ihe property 
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of Marthanj, who was not the owner, hut only the driver of the coach, 
there being no contract between him and the proprietors that he should 
he liable tbi'any thing stolen, and it not appearing that he had been 
guilty of any laches. Upon a case reserved the judges were of 
opinion, that the projicrty w’as rightly laid in Markham; for though, 
as against his employers, he, as driver, had only the bare charge of the 
projKjrty committed to him, and not the legal possession, which re¬ 
mained in his masters, yet, as against all the rest of the world, he must 
be considered to have such a special property-therein as would sup¬ 
port a count charging them as his goods; for he had, in fact, the 
possession of and control over them ; and they were intrusted to his 
custody and disposal during the journey. They said that the law, 
upon an indictment against the driver of a stage-coach, on the prose¬ 
cution of the proprietors, considers the driver to have the hare charge 
of the goods belonging to the coach ; but on a charge against any other 
person, for taking them tortiously and feloniously put of the driver’s 
custody, he must be considered as the possessor. Deakin's case, 2 
Leaeh, 862, 876; 2 East, 1\ C. 6d3. 

Proof of omiersJiip—goods of deceased persons, executors, ^c.J 
Where a person dies intestate, and the goods of the deceased are 
stolen before administration granted, the property must be laid in the 
ordinary ; but if be dies, leaving a will, and making executoi's, the 
property may be laid in the executor, though he has not proved the 
will; and it is not necessary that the prosecutor should name himself 
ordinary or executor, because he proceeds on his own possession. 

1 JJate, P. C. 514 ; 2 East, P. C. 652. Where a deceased had 
apminted executors who would not prove the vnll, Holland, B., and 
Coleridge, J., held, that the pi'operty must be laid in the ordinary, 
and not in a [lerson who, after the commission of the ofience, but 
before the indictment, had taken out letters of administration. 
(ieorge Smith's ease, 7 C. P. 147. There can be no property in a 
dead body, and though a high misdemeanor, the stealing of it is no 
felony. A shroud stolen from the corpse must be laid to be the pro¬ 
perty of the executors, or of whoever else buried the deceased. So 
llie coffin may be laid to be the goods of the executor. But if it do 
not readily appear who is the jMJrsonal repressentative of the deceased, 
laying the goods to be the goods of a person unknown is sufficient. 

2 East, P. (\ 652; 2 Puss, hy Gren. t>8. A knife was stolen from the 
pocket of A. as he lay dead on u road in the diocese of W. A.’s last 
place of abode was at T. in the diottese of G., but A.’s father stated, 
that he believed his son had left T. to come to live with him, but he 
did not know whether his son had ^ven up his lodgings at T. 
Batteson, J., held, that there W'as suffidient proof to support a count 
for larcetw, laying the proiierty in the Bishop of W. Pippin's case, 
Car. 4r m. 545. 

In some cases the property of an intestate has been held to be rightly 
described as being in the party in actual possession, no administration 
having been granted. D. and C. were partners; C. died intestate, 
leaving a widow and children. From the time of his death, the widow 
acted as partner with I)., and attended to the business of the shop. 
Three weeks after his death part of the goods were stolen, and were 
described in the indictment as the goods of 1). and the widow. It was 
contended, that the name of the children, as next of kin, should have 
been joined, or that the property should have been laid in D. and the 
ordinary; hut Chambre, J., held, Giat actual poss^ion, as owner, 
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was suffioient, and the judges, on a case reserved, were of the same 
opinion. Gabes's case, Rum, ^ My. liB. So where a father and son 
carried on business as farmers, and the son died intestate; after which 
the father carried on the business for the joint benefit of himself and 
the son’s next of kin, some of the sheep being stolen, and being laid us 
the property of the father and next of km, the judges, on a case 
reserved, held the indictment right, Scott's case, Russ. 4* Ry. 13. 

Proof of omierskip—yoods ofloilyers.l Where a room, and the fur- 
nitxire in it, are let to a lodger, he has the sole right to the jjosaessiou, 
and if the goods are stolen, it has been held, in two oases, by the 
judges, that the property must be laid in tbe lodger. BehteatTs case, 
Russ. i$* Ry. 411; jfirunsu'ick's ease, 1 Moo, C. C. 26. 

Proof of ownership—yoods of married Where goods, in 

the possession of a married woman, are stolen, they must not bo 
de.scribed as her property, but as that of her Imsbaiid; for her 
possession is his jmssessiou. 2 East, 1\ C. 652, See French's case, 
Rush. Ry. 401; Wilford's c<ihc, Id. 517, stated ante, p. 343. 
Where the goods of a feme soh> are stolen, and she afterwards 
marries, she may bo described by her maiden name. Turner's case, 

1 Leach, 536. 

Proof tf ownership—yoods of persons unknown.'] felony may be 
committed in stealing goods, though the owner is not known, and they 
may be described in the indictment as the goods of a person to tlie 
jurors mikuown; and the king is entitled to them. 1 JJule, P. C. 
512 ; 2 East, P. C. 651. But if the owner be reidiy known, an 
indictment, alh ging the goods to he the property of a persou unknown, 
is improj»er. 2 East, P. C. 651. 

In prosecutions lor stealing the goods of a person unlcnown, some 
proof must he given sulfieient to raise a reasonable presumption that 
the taking was felonious, or ini'ito domino ; it is not enough that the 
prisoner is unable to give a good account how he came by tlie goods. 

2 East, C. 651; 'IJIale, P. C. 200. An indictment forjdunder- 
ing a wreck contained two counts : Tlie first count stated the 
property in the' shi{> to be? in certain persems named; the second, iu 
persons unknown. The witness for the prosecution could nut recol¬ 
lect the Christian namo of some of the owners. The counsel for the 
crown tlun relied on the second count, but Uichards, C. B., smd, “ 1 
think the prisoner must be ac<iuitted. The owners, it appears, 
are known, but the evidence is defective on' the point. How can I 
say that the owners are unknown F” Rohinson's case, Holt's P. C. 
596; 2 Russ, by Grea. 98 {«); 

Proof of ownership—yoods of sa-runts.] In general, the possession 
of a servant is the possession of the master, the servant having 
merely the charge and custody of the goods; and in such case, the 
property must be laid in the master, and not in tbe servant. 2 East, 
P, C. 062; 2 Russ, by Grea. 92. Upon ait indictment for stealing 
goods from a dissenting chapel, laying the property in one F.vans, it 
appeared that Evans was the servant of the trustees of the chapel; 
tuat be had a salary of ot. a year, with the caro of the chapel, and 
the things in it, to clean and W‘p in order; that he held the only 
key of the chapel, but that t^ie minister had a key of the vestry, 
through which he might enter the chapel. Upon a ease reserved tne 
judges wet| of opinion, that the property of the goods taken could 
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not be considered as belonging to Eyans. Hutchinson^s case, JRitss, 
^ JRy. 412. But in some cases, as against third persons, a party 
who, as against his employer, has the bare charge of goods, may bo 
considered as having the possession, as in the case of uie driver of a 
stage-coach. Ante, p. 628. So whore the owner of goods steals them 
from his own servant, with intent to charge him with the loss, the 
goods may, as already stated, be described as the property of the 
servant. Ante, p, 626. 

Proof of ownership—of corporations."^ Where goods are the 
property of a company of persons not incorporated, thc}^ must ^ 
described as the goods of the individuals, or of some one of the indi¬ 
viduals, and others. 1 Russ, by Grva. 99. But by the 7 Geo. 4, c. 
64, 8. 20 (the 9 Geo. 4, c. 54. I.), judgment shall not he stayed or 
reversed on the ground that any person or persons mentioned in an 
indictment or information, is or are designated by the name of olfice, 
or other descriptive appellation, instead of his, her, or their proper 
name or names. 

The goods of a corporation must be described as their goods, by 
their corjjorate name. Where in an indictment the goods were laid 
to be the property of A. B. ('. D., &e,, they the said A. B. C. B., &c., 
))cing the churchw’urdens of the parisii church ; and it appeared that 
the churchwardens were incorporated by the name of “thechureh- 
waidens of the parisli church oi Knlield,” the court (at the Old Bailey) 
lield the variance fulul. They said, that where any description of men 
are dirw'tedj)}’ law to act in a corporate capacity, their natural and 
individual capacity, as to all matters respecting the subject of their 
incor{K)ralion, is totally extinct. Jf an action W'cre brought in the 
private names of the prosecutors, for any matter relating to their 
public capacity, they must unavoidably be *nonsuit<^d, and a forfutri it 
must bo errentous in a criminal prosecution. Patrick's case, 1 J^cach, 
262. But whttte, trustees were appointed by act of parliament (but not 
incorporated), for providing a workhouse, and property stolen from 
them was laid to be the property of “ Uie trustees of the poor of,*’ &o., 
without naming them, the court (at the Old Bailey) held it wrong; 
for as the act had not ineorjxjrated the trustees, and by that means 
giv<.u them collectively a public name, the piopcrty should have been 
laid SIS belonging to A. B., &c. by their proper naiaea, and the w'ords 
“ trustees of the poor of,” &c. subjoined as a description of the 
capacity in w'hich they wore authorised by the legislature to act, 
tSherrinyion's case, 1 Leach, 513. On the authority of this ease the 
following was decided : By the 24 Geo. 3, c. 15, certain inhabitants 
in seven parishes were inoorporatod hy the name of “ the guardians of 
the poor of,” &c. Twelve directors were to be appointed out of the 
guardians, and the i)roperty belonging to the corporation was vested 
in “ the directors for the time being,” who were to execute the 
jxjwers of the act. 5’he prisoner was indicted for embezzling the 
moneys of the “ directors of the poor of,” &c. The judges on a case 
reserved held, that the money should have been laid, either as the 
money of the guardians of the poor, by their corjiorate name, or of 
the directors for the time being, by their individual names. BeacalVs 
ease, 1 Moo. C. C. 16. See %ne8 and Palmer''s case, 1 Leach, 366; 
2 East, 1\ C. 991. 

Proof of the ownership—goods belonging to countws, By the 
7 Geo, 4, c. 64, s. 15, with respect to the property of Aunties, ridings, 
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«ad divisions^ it is enacted, that ** in anv indictment or information 
for any felony or misdemeanor committed in, u^on, or with respect to 
any bridge, court, gaol, house of correction, infirmary, asylum, or 
other building, erected or maintained in whole, or in part, at the 
expense of any county, riding, or division, or on or with respect to 
any goods or chattels whatsoever, provided for or at the expense of 
any county, riding, or division, to be used for making, altering, or 
repairing any bridge, or any highway at the ends thereof, or any court 
or other such building as aforesaid, or to be used in or with any such 
court or other building, it shall be sufficient to state any such 
property, real or personal, to belong to, the inhabitants of such 
county, riding, or division; and it shall not be necessary to specify 
the names of any of such inhabitants.’' The 9 (Jeo. 4, c. 64, s. 29 
(I.), contains a somewhat similar statement. 

Vroof (if the ownership—poods for the use of the poor of parishes.'] 
By the 7 Geo. 4, c. 04, s. It5, with respect to the property of parishes, 
townships, and hamlets, it is enacted, that “ in any indictment or 
information for any felony or misdemeanor committed in, upon, or 
with respect to any workhouse, or jworhouse, or on or with respect to 
any goods or chattels whatsoever, provided for the use of the poor of 
any parisli or parishes, township or townships, hamlet or hamlets, 
place or places, or to be used in any workliouse or poorhouse in or 
belonging to the same, or by the master or mistress of such workhouse 
or ^orhouse, or by any workmen or s(>rvants cmj)loyed therein, it 
shall be sufficient to state any such proprty to belong jo the over¬ 
seers of the poor for the time being of such parish or parislcjs, town¬ 
ship or townships, hamlet or hamlets, [dace or places, and it shall 
not be necrcssarj' to specify the nam<?^5 of all or any of such overseers ; 
and in any indictment or information for any felony or misdemeanor 
committed on, or with respect to any materials, tools, or implements 
provided for making, altering, or repairing any highway within any 
parish, township, hamlet, or place, otherwise than by tlio trustees or 
commissioners of any turnpike-road, it shall be sufficient to aver 
that any such things are the propf'rty of the surveyor or surveyors of 
the highways for the time being of such parish, toVnship, hamlet, or 
place, and it shall not be necessary to si>ceify the name or names of 
any such surveyoiror surveyors.” 

Money stolen from an ancient poor’s box fixed up in a church is 
properly laid in tlie vicar and churchwardens of the parish. Wortleu\ 
cascj 1 Den. C, C. M. 1C2. 

Proof of ownership-^goods, trustees of turnpikes.] By the 

7 Geo. 4, c. 64, s. 17, with respect to property under turnpike trusts, 
it is enacted, that “ in any indictment or information for any felony 
or misdemeanor committed on or with respect to any house, building, 
gate, machine, lamp, board, stone, post, fence, or other thing erected 
or provided in pursuance of any act of parliament for making any 
turnpike road, or any of the conveniences or appurtenances thereunto 
respectively belonging, or any materials, totils, or implements provided 
lor making, altering, or repairing any such road, it shall be sufficient 
to stale any such property to belong to the trustees or oommissioners 
of such road, and it shall not be necessary to specify the names of any 
such trustees or commissioner^ 

Proof of ownirehip—goodSf i^c., of commissioners of sewers.] By 
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the 7 Geo. 4, c. 64, s. 18, with respect to property tinder commis- 
sioners of sowers, it is enacted, that “ in any indictment or information 
for any felony or misdemeanor committed on or with respect to any 
sewer or other matter within or under the view, cognisance, or manage¬ 
ment of any commissioners of sewers, it shall be sufficient to state any 
such property to belong to the commissioners of sewers within or 
under whose view, cognisance, or management, any such things shall 
be, and it shall not be necessary to specify the names of any of such 
commisbioners.” 

Proof of ownership—gowh belonging to friendly societies^ *^ 0 .] By 
the 10 Geo. 4, c. 56, s. 21, the moneys, goods, chattels, securities for 
money, and all other effects whatever, belonging to any friendly society, 
may he described to hi- the property of the person apfiointed to the 
office of treasurer or trustee of the society for the time being, in his 
proper name, without further description. Bo by the M Geo. 4, c. 92, 
8. S, the moneys, goods, chattels, and effects, and securities for money, 
or other obligatory instruments and evidences or muniments belong¬ 
ing to any savings bank may be stated to bo the property of the 
trustee or trustees of such institution for the time being, in his, her, 
or their proptsr names, jwithout further descri]»tion. Bo by the 4 & 
5 Win. 4, c. 2li, for the e.stablishmcnt of loan societies in England and 
Wales (.<». 4), the money.'*, goods, chattels, and effects belonging to any 
such institution, may he stated to be the firopcrty of the trustee or 
trustees thereof for the time being, in his or their proper name, 
without further description. 

Bee as to friendly societies, liramhy'e case, and R. v. Cahiy antSy 
p. 626. 

Preen nqffiou of gnilt arising from the possession of stolen 
Many of the cases on this subject have already been considered; ante^ 
p. 18. The (juostion ol’ what is or is not a recent.possession of stolen 
propt rty, is to be considered with reference to the nature of the article 
stolen. Therefore, w'here two ends of w'oolleu cloth, in an unlinislied 
state, consisting of about twenty yards each, were found in the pos¬ 
session of the prisoner two mouths after they were stolen, and were 
still in the same state, Patteson, J., held, that as they were not 
articles such as pass from hand to baud readily, it was a question for 
the jury, whether tlie usual presumption did not arise. Partridge's 
ease, 7 ij:' P. 551 ; see (hehin's case, 2 Leio. C, 235, 

The prisoner w*as indicted m October for stealing a shirt. Plvidenoe 
w*as adduced to show that he had had access to the premises of the 
prosecutor about twelve months since, and the shirt was sworn to 
iiave been safe in the prosecutor's possession somewhat about the 
same period of time. It was missed in the March previous to this 
indictment, and was found upon the prisoner when he was appre¬ 
hended. It was submitted for the prosecution that there w^as suffi¬ 
cient evidence to go to the jury to prove the prisoner was the thief. 
But Pollock, 0. B., said, “ It will be pushing the doctrine of posses¬ 
sion rather too far to hold this sufficient. There is a certain period, 
after W’hich I should think it very unfair to assmne theft from mere 
possession, even W’here the property is proved aliunde to have been 
stolen. Still less can I infer felony where, from anything that 
appears, the article may never have been stolen at all.” (Meridge, 
J., assented, and the jury were directed to acquit. Haft's case, 

1 Cox, C. €. 231. In a charge of larceny, if the prosecutor cannot 
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swear to the loaa of the article said to be stoleUi the ^soner must be 
acquitted. Dredye^a easut 1 Cox, C, C. 235. fcJee also m. v. Crowkursf, 

1 V, ^ K. 370, atOe, p. 78. 

JReatiiiUion of stolen property.'} The 7 & 8 Geo, 4, c. 29, s. 57 
(9 Geo. 4, c. 55, s. 50,1.), to encourage the prostcntion of ollenders, 
enacts, that “ if any person guilty of any such felony or misdemeanor 
as aforesaid, in stejiling, taking, obtaining, or converting, or in know¬ 
ingly receiving any chattel, money, valuable security, or other pro¬ 
perty whatsoever, shall be indict for any such onence by or on 
behalf of the owner of the projierty or his executor or administrator, 
and convicted thereof, in such case the property shall bo restored 
to Gie owner, or his representative; and the court, before whom 
any such persons shall bo so convicted, shall have power to award, 
from time to time, writs of restitution for the said proi>erty, or to 
order the restitution thereof in a summary manner: provided always, 
that if it shall appear before any award or order made, that any 
valuable security shall have been homi fide paid or discharged by 
some person or body corporate liable to tlie payment thereof, or being 
a negotiable instrument shall have been bon'i fide taken or received 
by transfer or delivery, by some person or hp<iy corporate, for a just 
and valuable oonsideiation, w’ithout any notice or without any rea¬ 
sonable cause to suspect that the same had, by any felony or mis¬ 
demeanor, been stolen, tditen, obtained, or converted as aforesaid; in 
such case, the court sliall not award or order the restitution of such 
security.” * 

The court cannot, under the above provision, order a bank of Eng¬ 
land note, which has been paid and cancelled, to be delivered up to 
the prosecutri* of an indictment against the party who stole it. 
Stantons ease, 7 C. ^ I*. 431. Where a prisoner was convicted of 
stealing money, and it appeared that he had lett in the care of 
another a horse, which it w'as clear from the evidence he must Ijavo 
purchased with the stolen money ; Mirehouse, C, S., after cousultiug 
Gurney, B., and WiUiams, J., made an order for the delivery of the 
horse to the pios* cutor. Powell's case, 7 C. ^ P. 640. 

The fcfftct of a conviction is to revert the property in the goods 
stolen in the prosecutor ; and this even though there may have been 
a sale of the goods in market ov ert. The statutable remedy dues not 
take aw.ay the remedy by an action of tiover, Scattergood v. SUcester, 
15 Q. B. 506. 

Venue.} An indictment for larceny must be tried in the county in 
which the offence was, either actually, or in contemplation of law*, 
committed. But where goods stolen in one county are curried by the 
ofi'ender into another or others, he may be indicted in any of them, 
for the continuance of the asportation is a now caption. 1 Male, P. >C. 
607 ; 4 Bl. Com. 305; 1 Jfoo. V, C. 47 [n). The possession still oon- 
tinuing in tlie owner, every moment’s coutinuanoe of the trespass is 
a« muw a wrong, and come under the word eepit as much as the 
first taking. Matck. P, 0. h, 1, c, 19, a. 52. Though a considerable 
period elapse between the original taking and the carrying of them into 
another county, the rule still applies; as where property was stolen on 
the dthJNovembcr, 1823, in Yorkshire, and carried into Durham on 
the March, 1824, Pdtkin'a case, 1 Moo. C. C. 45. This rviie 
does nal, however, liohl with regard to compound larcenies, in which 
case the prisoner can only be tried for simple larceny in the second 
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county. Thus, where the prisoner robbed the mail of a letter, either 
in Wiltshire or Berkshire, and brought it into Middlesex, and was 
indicted on the statutes,Greo. 2, c. 25, and 7 Geo, 3, c. 40, the 
judges upon a case reserWd^ held, that be could not be convicted 
capitally out of the county in which the letter was taken from the 
mail. Thompson's case, 2 Muss, by Crreo. 116. So if A. robs B,, in 
the county of (3., and carries the goods into the oeunty of D., A. 
cannot be convicted of robbeiy in the latter county, but he may be 
indicted for larceny there, 2 JUale, P. C. 163. If the thing stolen be 
altered in its character in the lirst county, so as to be no longer what 
it was when it was stolen, an indictment in the second county must 
describe it according to its altered, and hot according to its original 
state. 2 Russ, by Orea. 116 ; see Rdward^s case, Russ, d" Ry- 497. 
Thus an indictment in the county of H., for stealing “ one brass 
furnace,” is not supported by evidence that the prisoner stole the fur¬ 
nace in tlm county of K., and there broke it to pieces, and brought the 
pieces into the county of H. llalUmay's case, \ C. ^ P. 127. A joint 
original larceny in one county may become a separate larceny in 
anotlier. Thus w here four prisoners stole goods in the county of 
Gloucester, and divided them iu that county, and then carried their 
shares into the county of Worcester, iu separate bags, it was ruled by 
Holroyd, J., that the joint indictment against all the prisoners could 
not be sustained as for a joint lartwiiy in the county of Worcester; 
and he put the counsel for the prosecution Ho Jus election, as to which 
of the prisoners he Would proceed against. Rff nett's case, 2 Russ, 
by Grea, 117. But where a larceny was committed by two, and one 
of them carried the stolen goods into another county, the other still 
accompanying him, without tlieir ever having been sepai’ated, they 
were held both indictable in either county, tlie possession of one being 
tlie possession of both iu each county', as long as they continued iu 
company. 3TJ)onayh's rase, Carr. Suppl. 23, 2nd ed. 

^ man may bo indicted fur larceny in the county into which the 
g<K>ds are carried, although he did not himself carry them thither. 
The prisoners, (3otinty and Donovan, laid a plan to get some coals 
from the prosecutrix, under pretence of buying them. The prose¬ 
cutrix had them in Surrey at a public-house, the prisoners got ner to 
leave them with Donovan, whilst she went with County, that he 
might get the money to pay for them. In her absence, Donovan car¬ 
ried them into Middlesex, and Countv afterwards joined him there, 
and concurred in securing tiiem. 1 ne indictment was against both 
in Middlesex, and upon a case reserved the judges were unanimous, 
that as County was present aiding and abetting in Surrey at the 
original larceny, his conoiirrence afterwards in Middlesex, though 
after an interval, might be connected with the original taking, and 
brought down his larceny to the subsequent possession in Middlesex. 
They therefore held the oonviction right. County's ease, 2 Russ, by 
Grm. 118. 

The prisoner was tried in Kent for stealing two geldings in that 
county. The horses were stolen in Sussex. The prisoner was appre¬ 
hended with tliem at Croydon, in Surrey. The only evidence to 
supiiort the charge of stealing in Kent was, that when the prisoner 
was apprehended at Croydon, he said he had been at Dorking to fetch 
the horses, and that they behmged to his brother who lived at Bromley. 
The police officer offered to go to Bromley. They took tlm horses 
and went as far as Beckenham church, when the prisoner saia he had 
left a parcel at the Black Horse, in some place in Kent. The pohoe 
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officer went tbither with him, each riding' one of the horses; when 
they got there, the officer gave the horses to the ostler. The prisoner 
made no inquiry for the parcel, but ejected his escape, and afterwards 
was again apprehended in Surrey. The^nisoner was convicted, but 
sentence was not passed, Gaselee, J., reserving the question whether 
there was any evidence to support the indictment in Kent. The 

^ 8 were unanimously of opinion, that there was no evidence to be 
> the jury of stealing in Kent, and that no judgment ought to 
be given upon the conviction, but that the prisouer should bo removed 
to Surrey. SiinmomTs case, 1 Maody^ C*. C, 408. The prisoner was 
indicted for a larceny at common law, for stealing.a quantity of lead 
in Middlesex. It appeared that the lead was stolen from the roof of 
the ohurcb of Iver, in Buckingharashire. The prisoner being indicted 
at the central criminal court, which has jurisdiction in Middlesex, 
and not in Buckinghamshire, the judges (Park, J., Alderson, B., 
and Patteson, J.) hold, that he could not bo convicted there, on the 
ground tliat the original taking not being a larceny, but a felony 
created by statute, the subsequent possession could not bo considered 
a larceny. Mifla?s case, 7 C. A 6Go. 

The 7 & 8 Geo. 4, c. 29, s. 76—in the case of property stolen 
in one part of the united kingdom, and carried into another ]>art— 
enacts, that “if any person, having stolen or otherwise feloniously 
taken any chattel, money, v^uable scourity, or other property what¬ 
soever, in any one part of the united kingdom, shall afterwards have 
the same property m his possession in any other part of the united 
kingdom, he may "e dealt with, indicted, tried, and punished for 
larceny or theft in that part of the united kingdom where he shall so 
have such property, ia the same manner as if he had actually stolen 
or taken it in that part; and if any person in any one part of the 
united kingdom shall receive or have any chattel, money, valuable 
security, or other property whatsoever, which sliall have*^beeu stolen 
or otherwise feloniously taken in any other part of the united kingdom, 
such person knowing the said property to have been stolen or othor^tisc 
feloniously taken, he may be dealt with, indicted, tried, and punished 
for such offence in that part of the united kingdom where he shall so 
receive or have the said property, in the same manner as if it had been 
originally stolen or taken in that part.” 

If the original taking be such of which the common law cannot take 
(sognizance, as where the goods are stolon at sea, the thief cannot bo 
indicted for larceny in any county into which he may carry them. 
3 Tnsf. 113; 2 Jttuss, by Grea, 119, And so where tlie goods are 
Stolen abroad (as in Jersey), carrying them into an English county 
will not render the offender indictable there. Ji. v. Vrom% 1 Mwnly, 
C. C. 349. So where the goods are stolen in France, ii. v. Madur, 
9 C. ^ P. 29. 

See also tit. Venm, mite, p. 244. 
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Blasphemous libels—-at common /(rw.] All blasplieraics against 
God, or the Christian religion, or the Holy Scriptures, are indictable at 
common law, as also are all impostors in religion, such as falsely pre> 
tend extraordinary missions from God, or terrify or abuse tlie people 
with false denunoiatiuus of judgment. In like manner all malicious 
revilings, in public derogation and contempt of the established religion, 
are punishable at common law, inasmuch as they tend to a breach of 
the peace. 1 Past, P. C. 3; 1 Russ, by Grea. 220. So it has been 
held, that to write against Christianity in general is clearly an offence 
at common law, but this rule docs not include disputes between learned 
men on particular controverted points, but only refers to tliose oases 
where the very root of cliristianity itself is struck a£. Woohton's case, 
Fitzgib. 66; 2 Str. 834. It is an indictable offence at common law 
to publish a blasphemous libel of and concerning the Old Testament. 
Jletherit^ton's case, 5 Jur, 529. 

With regard to the boundary of the rule regulating the discussion 
of religious topics, it is observed by Mr. Btarkie, that a malicious and 
mischicvonsjutcntion, or what is equivalent to such intention, in law 
as well as morals, a state of apathy and indifference to the interests of 
society, is the broad teundary between right and wrong. If it can be 
collected from the ciroumstanoes of the publication, from a display of 
offensive levity, from contumelious and abusive expressions applied to 
sacred persons or subjects, that the design of the author was to ocoa*> 
sion that mischief to which the matter which he publishes immediately 
tends, to destroy, or even to weaken men’s sense of religious or moral 
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obligations, to insalt those who believe, by casting oonturaelious 
abuse and ridicule upon their doctrines, or to bring the established 
religion and form of worship into disgrace and contempt, the offence 
against society is complete. 2 8larM» oh Slander, 147, 2nd ed. 
lJl)ou an indictment alleging that Jesus Christ was an imi)ostor, a 
murderer in principle, and a fanatic, a juryman inquired whether a 
work denying the divinity of our Saviour was a iiliel; Ablmtt, C. J., 
stated, that a work speaking of Jesus Christ in the language here 
used was a libel, and the defendant was found guilty. Upon a 
motion lor a new trial, on the ground that this was a wrung an^wcr 
to the question put, the Court of King’s Bench held the ansuer 
correct. Ji'addin]/ton s case, 1 if. ^ C. 26. 

JJlasphemous liLek — statutes.} By the 1 Ed. 6, o. 1, persons reviling 
the sacrament of the Lord’s supper, are punishable by imprisonment. 
By the 1 Eliz. c. 2, ministi rs and otlitTs sin aking in derogation of the 
book of Common Prayer, are punishable as therein mentioned. See 
also the 12 Eliz, c. 12; 3 Jae. 1, e. 21, s. 9. 

By the 9 & 10 Wm. 3, c. 32, s. 1, “if any person or persons 
having been educated in, or at any time having made profession of 
the Christian religion within this realm, shall by writing, printing, 
teaching, or advised speaking [deny any one of the Persons in the Holy 
I'rinity to be God or] shall assert or maintain tht're are more Geds 
than one, or shall deny the Christian religion to be true, or the Holy 
Scriptures of the Old and New Ttstoment to be of diVine authority, 
shall upon an indictment or information in any of his Majesty’s courts 
at Westminster, or at the assizes, be thereof lawfully convioted by the 
oath of two or more credible witnesses, such person or persons for the 
first oii'ence shall be adjudged incapable and disabled in law, to all 
inttnts and purposes whatsoever, to have or cujoy any office or offices, 
employment or employments, ecclesiastical, eivu, or military, or any 
part in them, or any profit or advantage appertaining to them or anv 
of them. And it any person or i)er8ons so convicted as aforesaid, shaif, 
at the time of his or their conviction, enjoy or possess any office, place, 
or employment, such office, place, or employment shall be void, and is 
hereby declared void. And it such person or persons shall be a second 
time lawfully convicted as aforesaid, of ail or any of the aforesaid 
crime or crimes, then he or they shall from thenct forth be disabled to 
sue, prosecute, plead, or use any action or information in any court of 
law or equity, or to be guardian of any child, or executor or adminis¬ 
trator of any person, or capable of any legacy or deed of gift, or to 
bear any office, civil or military, or benefice ecclesiastical for 
ever within this realm ; and shall al.so suffer imprisonment for the 
space of three years, without bail or mainprize, from the time of such 
conviction.” 

By 8. 2, information of such words ifiust be given upon oath before 
a justice, within four days after such words spoken, and the prose¬ 
cution of such offence be within tlu*eo months after such information. 

By 8. 3, iiersons convicted shall for the first offence (upon rennn- 
ciaiion of such, offence or erroneous opinions in the court where they 
were cenvi^^ted, within four months after such conviction) be discharged 
from all penalties and disabilities incurred by such conviction. 

So mucli of the 1 Wm. 3, o. 18, s. 17, a,nd 9 & 10 Wm. 3, c. 32, 
as related to ftorsons denying the doctrine of the Trinity, was 
repealed by .the 63 Geo. 3, c. 160. The statute of the 9 & 10 
Wm. 3 has been held not to affect the common law offence, being 
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cumulative only. Carlile'a caae, Z B. ^ A. 161; Waddington^s caee, 
iJi.^a 26. 

Indecent Uhels.l Althou^li an opinion formerly prevailed, that the 
publication of an obscene (^r indecent writing:, not containing reflections 
upon any individual, was not an indictable ofl'ence; JIau:k. P. C. h. 2, 
c. 73, a. 9; yet a diflbreut rule has been since established, and it is now 
clear, that an indictinent at common law may be maintained for any 
oifcnce wliich is against public morals or decency. Sedley's case, 
Hid. 108; Wilkes's case, 4 Burr, 2330; HoU on Libel, 73, 2nd ed. 
Under this head may be comprehended every siiecies of representation, 
■whether by writing, by printing, or by any manner of sign or sub¬ 
stitute, which is indecent and contrary to public order. Holt, ubi 
supra. The principle of the eases also seems to include the represen¬ 
tation of obscene plays, an ofl'ence which has formed the ground of 
many prosecutions. 2 Stark, on SlandtT, 159, 2nd ed .; Jlolt, 73; 

1 liuss. by Urea. 233. 

Libels on the goeernment.~\ The result ,of the numerous cases re- 
BiKiCiing libels on the government, is thus given by Mr. Starkie: “ It 
is the undoubted right of every memher of the community to publish 
bis ow'U opinions on all subjects of public and common iulerest, and so 
long as he exercises this inestimable privilege candidly, honestly, and 
sincerely, with a view to benelit society, he is not amenable as a 
criminal. Tills is tlie plain line of demarcation ; where this boundar}" 
is overstepped, and the limit abused for ■w'anton gratitication or private 
malice, in aiming a stab at the private character of a minister, 
niitltT colour auef pretence of discussing his public conduct, or where 
either public men or tlieir measures are denounced in terms of obloquy 
or contumely, under pretence of exposing defects, or correcting errors, 
but in reality lor the purpose of impeding or obstructing the adminis¬ 
tration of public affairs, or of alienating the aifections of the people from 
the king and his government, and by weakening the ties of allegianoe 
and loyalty, to pave the way for sudden and violent changes, sedition, 
or even revolution; in these and similar instances, where public 
mischief is the object of the act, and the menus used arc calculated to 
fcftect that object, tlie publication is noxious and injurious to society, 
and is therefore criminal.” 2 Stark, on Slander, 183, 2nd ed. The 
test, with regard to libels of this desoriptiou,^ proposed bj'Mr. Starkie 
aud adopted by auothor eminent text-writer,*is this: “ lias the com¬ 
munication a plain tendency to produce public mischief by perverting 
the roiud of tiie subject, and creating a general dissatisfaction towards 
government f” 1 Mms. by Gren. 287; sec also Lamberts case, 

2 Campb. 398 ; 2'uchiiVs case, Holt, It. 424 ; 5 St. IV. 583 ; Holt on 
Libel, 88, 89 ; It. v. Collins, 9 C. ^ P. 456; JR. v. Lovett, ibid, 462. 

Libels OH the administration of justice.'] Where a person, either 
by writing, by publication in print, or by any other means, calum¬ 
niates the proceedings of a court of justice, the obvious tendency of 
such on act is to weaken the administration of justice, aud conse¬ 
quently to sap the very foundations of the constitution itself. Per 
Buller, J., Watson's case, 2 2\ JR. 199. It certainly is lawful, with 
decency and candour, to discuss the propriety of the verdict of a 
jury, or the decisions of a judge; but if the writing in question con¬ 
tain no reasoning or discussion, but only declamation and invective, 
and is written, nut with a view to elucidate the truth, but to injure 
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the character of iodividuals, and to bring into hatred and oontem^ 
the administration of justice, such a pubuoation is punishable. Per 
<?roee, Ji, White's case, 1 Camjpb. 369, 

Zibets upon indiciduals.^ A libel upon an individual is defined 
b^ Mr. Serjeant Hawkins to be a malicious defamation, expressed 
either in printing or writing, and tending either to blacken tlio 
memory of one that is dead, or Uie reputation of one that is alive, 
and expose him to public hatred, contempt, or ridicule. Hawk. P. V. 
h, 2, c. 73, s. 1. Though the words impute no punishable crime, yet 
if they contain that sort of imputation which is calculated to vilify a 
man and to bring him into hatred, contempt, and ridicule, an indiot> 
ment lies. Per Mansjield, C, J., Thorhy v. Lord Kerry, 4 Taunt. 
364; JDiffby v. Thompson, 4 It. ^ Ad. 32\. No man has a right to 
render tlie person or abilities of another ridiculous, not only in pub¬ 
lications, but if the peace and welfare of individuals or of society be 
interrupted, or even exposed by tj^jes or figures, the a(?t by the law 
of England is a libel. Per Lord Ellenhorouyh, CohhetVs vase, Holt 
on Lib. 114, 2nd ed. Thus an information was granted against Dr. 
Smollett for a libel in the ‘ Ciitieal lleview,’ upon Admiral Knowles, 
insinuating that he wanted courage and veracity, and tending to 
cause it to be believed that he was of a conceited, obstinate, and 
incendiary disposition. Smollett's case, Holt on Lib. 224 («). So 
an information was granted against the printer of a ncwspajar for a 
ludicrous paragraph, giving an account of the Earl of Clanricarde’s 
marriage witli an actress at Dublin, and of his appearing with her in 
the boxes with jewels, &c. Kinrtersley'scase, 1 Iv.Jil. 204. And for 
a libel on the Bishop of Durham, contaiued in a paragraph which 
represented him as “ a bankrupt.” Anon. K. B. liil, T. 1819; Holt 
OH Lib, 224 («.), 2nd ed. 

It is extremely difficult to define the boundaries beyond which 
reflections upon the character of an individual are commonly cog¬ 
nizable. It IS said by Mr. Holt, that where there is no imputation 
on the moral character, no words of ridicule or contempt, and 
nothing which can affect the party’s reception in life, it is no libel; 
and he illustrates this position by the following case. The alleged 
libel‘Was this: The llev. John Itobinson and Mr. James Robinson, 
inhabitants of this towm, not being persons that the proprietors and 
annual subscribers think it proper to associate with, are excluded this 
room.” This libel was’published in the Cassino.room at South wold, 
by posting it on a paper. It was held, that the paper and mode of 
promulgating it did not amount to a libel: Ist, because it did not, 
by any necessary or probable implication, affect the moral fame of the 
party; 2ndly, that it was the regulation of a subscription assembly, 
and the paper might import no more than that the party was not 
a social and agreeable character in the intercourse of common life ; 
Srdly, that the words charged him witli nothing definite, threw n<^ 
blemish on his reputation, and implied no unfitness for general society. 
Itobinson v. Jermyn, \ Price, 11; Holt on Libel, 218, 2nd ed. 

In Gregory v. (w error), 15 Q> B, 957, the Court of Exchequer 
Chamber held the following words sufficient to maintain an indictment 
for libel: “ Why should T. be surprised at any thing Mrs. W. does; 
if she Closes to entertain B, (Ihe prosecutor! she does what very few 
will dci4..and she is of course at liberty to follow the bent of her own 
inchnis^i by inviting all infatwiated fore^ers who crowd our streets, 
to her table if she .funks fit.*’ 
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Wherever an aetion will lie for a libel without laying special 
damage, an indictment will also lie. Also, wherever on action will 
lie for verbal slander without laying specif damage, an indictment 
will lie for the same words if reduced to writing and published. 
But the converse of this latter proposition wilPnot hold good; for an 
action or indictment may be maintained for words written, for 
which an action could not bp mainteined if they were merely spoken. 
ThorUy v. Lord Kerry^ 4 Taunt, 355. As for instance, if a man 
write or print, and publish, of another that he is a sooundr^, Tanson 
V. Stuart, 1 T. M. 748, or villain, Kell v. Stone, 1 B. Sr T. 331; it is a 
libel, and punishable as such; although, if this were merely swken, 
it would not be actionable without special damage. 2 JBT, Bl 531. 
But no indictment will lie for mere words not reduced into writing, 
2 Salk. 417 ; Lanyley's case, 6 Mod, 125 ; unless they be seditious, 
blasphemous, grossly immoral, or uttered to a magistrate in the exe¬ 
cution of his office, or uttered as a challenge to fight a duel, or with 
an intention to provoke the other party to send a challenge. ArcJih, 
613, 4, mh ed. 

With regard to libels on the memory of persons deceased, it has 
been held, that a writing, reflecting on the memory of a dead person, 
not alleged to be published with a design to bring scandal or contempt 
on the family of the deceased, or to induce them to break the peace, 
is not punislmble as a libel. Topham's case, 4 T. It. 127; and see 
TayloPs case, 3 Salk. 198; Holt on Ltb. 230, 2rt<5? ed. 

A libel upon a foreigner is indictable. Thus Lord George Gordon 
was found guilty upon an information for a libel on the Queen of 
France; 2 Starke on Slander, 217, 2nd ed.; and informations have 
also been panted for libels upon the characters of the Emperor of 
Russia, and of T^apolcou. Id. In the latter case, Lord Ellen borough 
appears to have considered the situation of the individuals as forming 
the ground of tlie decision. “ I lay it down as law,” he says, “ that 
any publication which tends to disgrace, revile, and defame persons of 
considerable situatioiw of power and dignity in foreign countries, 
may bo taken to be aim treated as a libel, and particularly whei^ it 
has a tendency to interrupt the amity and peace between the two 
countries.” 

It is not necessan' that the libel should reflect upon the cha¬ 
racter of any partiouiar individual, provided it immediately tend to 
produce tumult and disorder; 2 Stark, on Slander, 213, 2nd ed .; 
although the contrary was formerly held. Hawk. B, C. h. I, c, 28, 
s. 9, Thus an information was granted for a libel, containing an 
account of a murder of a Jewish woman and child, by certain Jews 
lately arrived from Portugal;. and the affidavits set forth, that certain 
persons recently arrived from Portugal had been attacked by the mob, 
and barbarously treated in consequence of the libel. Osborne's ease, 
Sess. Ca. 260; Barnard, K. B. 138, 166. 

• Informations at the suit of public bodies upon the application of 
individuals presiding over them, have been frequently granted by the 
court of King’s Bench. Campltell's case, BeiPs case, Holt on Lib, 
240, 2nd ed. ; Williams's case, 5 B, A, 595. 

Bunishment."] The punishment for a libel, at common law, was fine 
or imprisonment, or both. 

But now, by the 6 & 7 Viet. o. 96 (E. & lA an act to amend the 
law respecting defamatory words and Ubels, s. *3, if any person shall 
publish, or threaten to publish, any libel upon any other person, or 
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ehaU, directly or indirectly, threaten to print or publish, or shall, 
dire^y or indirectly, propose to abstain from printing or publishing, 
or shall, directly or indirectly, offer to prevent the printing or pub- 
lithing, of any matter or thing touching any other person, with intent 
to extort any money%r security for money, or any valuable thing 
from such or any other person, or with intent to induce any person to 
confer or procure for any person any appointment or office of psotit or 
trust, every such offender, on being convicted thereof, shall to liable 
to be imprisoned, with or without hard labour, in the common gaol 
or house of correction, for any term not exceeding three years: pro¬ 
vided always, that nothing herein contained shall in any manner alter 
or affect any law now in force, in respect of the sending or delivery 
of threatening letters or writings.” 

By s, 4, “if any person shall maliciously publish any defamatory 
libel, knowing the same to be false, every such person, being convicted 
thereof, shall be liable to be imprisom d in the common gaol or house 
of correction, for any term not exceeding two years, and to pay such 
fine as the court shall award.” 

By s. 5, “ if any person shall maliciously publish any defamatory 
libel, every such person, being convicted thtreof, shall be lialde to fine 
or imprisonment, or both, as the court may award, such imprisoumeut 
not to exceed the term of one year.” 

Proof of intrmluctory (m rmintsJ] Where the indictment contains 
introductory averments, inserted for the purpose of explaining and 
pointing the libel, such averments must be proved as laid. It fre¬ 
quently hapfiens that the libel is directed against the prosecutor in a 
particular character, and an intent to libel him in that character is 
averred. In such case, it must be made to appear that the prosecutor 
bore that character. But in general, where the character is a public 
one, it will be sufficient if it appear that the prosecutor has acted in it, 
and it will not be necessary to give strict evidence of bis appointment. 
Thus if the indictment allege that the prosecutor was, at the time of 
the supposed injury, a magistrate or a peace-officer, it is sufficient 
to show that ne previouwy acted as such. Berryman v. Wise, 
4 T. JR. 366; 2 Stark, on Slander, 2, 2nded. 

Where the title to the particular situation is not the subject of 
any express documentary appointment, the acting in the situation is, 
of course, the only evidence which the fact admits of. 2 Stark. Ev. 
860, ed. 

Whether a person practising as a physician, and libelled in his cha¬ 
racter as such, was bound to prove, by strict evidence, the introductory 
averment that be wras a physician, was.long a matter of doubt. In a 
case at nisi prius. Bullet, J., reqifired such jiroof to be given; Pick- 
ford V. Gutch, 1787 ; 2 Stark, on Slander, 3 (?/.), 2nd ed. ; but in a 
subsequent case, the Court of Commou Pleas was equally divided 
upon the point. Smith v. Taylor, 1 N. R. Ih6. It has, howevef, 
been decided^ by the Court of King’s Bench, in a later case, that to 
support an averment that the party was a physician, it is necessary to 
give regular evidence that he possessed lawful authority to praotiso 
as such. Collins v. Cameyie, \ A. ^ E. 695; 2 Net. <y M, 703, 

In order to prove the prosecutor to be an attorney, an examined 
copy of roll of attorneys, signed by the plaintiff, is sufficient. So 
the bodkvfrom the ffiaster’t office, containing th% names of all tho 
attomeyi^ produced % the officer in whose custody it is kept, is good 
evidence, together wim proof that the pariy practised as an attorney 



at the time of the offence. C!ro«8&y’» case, 2 £sp, 526; Zeieis r. Wal” 
ter, 3JB. ^ C. 138; Jmes v. Stevens, 11 Price, 1261, The etamp-oMoe 
ceitiiicate^ oountereigned by the master of the Court of King’s Ilenoh, 
is sufficient evidence of the party being an attorney of that 

court. Sparling J£eddon,d Bingh. 

Where the indictment specihes the particular mode in which the 
party was invested with the particular cnaracter in which he has been 
iniured, it will, as it seems, he neoessai^ to prove such a descriptive 
aUegatiou with all its circumstances, although a more general alle¬ 
gation would have been sufficient; for though a totally irrelevant 
allegation may be regarded as surplusage, one which is material and 
descriptive of the legal injury must be proved as laid, 2 Stark, <m 
Slander, 8, 2nd ed. * 

In all cases where the libel itself is an admission of the particular 
character alleged, further proof of such particular character is un- 
neeessaxy. Thus where, in an action for words spoken of the plaintifi 
as an attorney, it appearing that they contained a threat to have the 
plaintiff struck off the roll of attorneys, it was held unnecessary to give 
any proof of the plaintiff’s professional character. Berryman v. 
Tfyse, 4 T, Jt. 366.’ So where the words wrere, “ He is a pettifogging, 
blood-sucking attorney.” Armstrong v. Jordan, cor, lluUock, Stark, 
on Slander, 11 (m), 2nd ed. Where the declaration alleged that the 
plaintiff' held a certain office and place of trust and cunlidenoe, to wit, 
the office of overseer of a certain common ffeld, and the alleged libel 
treated tire plaintiff' as holding an office of public trust, and charged 
him with not having given a proper account of the public propeiiy, 
tbe libel itself was held to be evidence of the introductory averment, 
though the plaintiff ’s own witnesses proved that the office was not one 
of trust and conffdeuce, and that he was not trusted with the receipt 
of money. Bay null v. Underwood, 11 Price, 621. 

In the bame manner, where tbe libel admits any other of the intro¬ 
ductory avei menls, such averments need not be proved. • Where the 
declaration averred that the plaintiff had been appointed envoy by 
certain persons exercising Hre powers of government in the republic 
or State of t’Lili, in South America, the libel, stating that the plaintiff 
had colluded to obtain money in the matter of a loan for the republic 
or state of Chili, was held to be sufficient proof of the existence of 
such a state. Yrisarri v. Clement, 3 Bingh. 432. So where a libel 
alleged tliat cei taiu acts of outrage had been committed, and there 
was a similar introductory averment, it was held that the latter 
required no proof. Sutton's case, 4 M. ^ S. 548. 

If an introductory averment bo immaterial, it may be rejected as 
surplusage, and need not be proved; and, in general, where it is 
not matter of description, it is divisible, and part of it only may be 
proved. 

The averment that the libel was published “of and concerning” the 
prosecutor, or “of and concerning ” the particular matt'^rsaverred, 
must be proved as laid. • 

The declarations of spectators, while viewing a libellous picture, 
publicly exhibited in an exhibition room, were admitted by Lord 
Ellenborough as evidence to show that the figures portrayed were 
meant to represent the parties allied to have been libelled. Bvdxm 
V. Beresfora, 2 Camph, 612. 

Proof of publication—in general,']^ All who are oonoerned in pub¬ 
lishing a libel are equally guilty of a misdemeanor; Bac, Ah, Libel 
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{BX 1 Mm$. Grea, 248; but the writing or composing of a Hbel, 
witnout a publication of it, is not an offence. The mere writing of a 
defamatory libel, whi(^ 'fbo party amiines to his own oloset, and 
neither cireolates nor reads to others, is not punibhable. Paine*$ 
cose, 5 Mod. 165, 167. So the taking a copy of a libel is not an 
offence, unless the person taking the copy publishes it. Com. Big. 
Libel (B. 2). 

The question of publication is ordinarily one of mere fact, to be 
decided by the jury ; but this, like all other legal and technical terms, 
involves law as well as fact, and it is a question for the court in 
doubtful cases, whether the facts, when proved, constitute a publi¬ 
cation in point of law. 2 Stark, on Slander, 311, 2nd ed. 

With regard to the acts which constitute a publication, it has been 
held, that a man who acts as servant to the printer of the libel, and 
claps down the press, is punishable, though it do not appear that he 
clearly knew the imiwrt of the libel, or that he was conscious he was 
doing any tiling wrong. Clark's ease, 1 Barnard, 304. To this 
decision, however, Mr. Serjeant llussell* has, with much reason, 
^dcd a qucere. 1 Jims. 234, Production of a libel, and proof that 
it is in the handwriting of the defendant, afford a strong presumption 
that he pubUshed it. Beare's case, 1 Lord Jiagm. 427. So if the 
mannsoript of a libel be proved to be in the handwTiting of the 
defendant, and it be also proved to have been printed and published, 
this is evidence to go to tlie jury that it was published by the 
defendant, although there bo no evidence given to show that the 
printing and publication were by the direction of the defendant. 

M. V. Lovett, 9 C. ^ P. 243. But the defendant may show that the 
publication was ivithout his authority or knowledge, see post, p. 648. 
So printing a libel, unless qualified by circumstances, will, primd 
facie, be undcratood to be a publishing, for it must be delivered to 
the comjjositor and the other subordinate workmen. Per cur. 
Baldwin v. Elphinstme, 2 W. Bl. 1038. A delivery of a newspaper 
(containing a libel), according to the provisions of the 38 Gfeo. 3, c. 78, 
to the officer of the stamp-office, has been held a publication, though 
such delivery vras dii*ectod by the statute, for Uie officer had an oppor¬ 
tunity of reading the libel. Amphlitfs case, 4 B. C. 36; see also 
Cook V. ff'ard, 6 Jiingh. 408. If a letter containing a libel have 
the post-mark upon it, that is prima facie evidence of its having been 
published. Warren v. Warren, 1 C., M. It. ,360; 4 Tgr. 850; 
Shipley v. Todhunter, 7 C. ^ P. 680. It is said by Mr. Justice 
Fortescue, to have been ruled that the finding of a libel on a 
booksellez^s shelf is a publication of it by the ^okseller, Dodd’s 
ease, 2 Sesa. Ca, 33; Jlolt's L. of L. 284, 2w<f edt The reading 
of a libel' in the presence of another, without knowing it to be a 
libel, with or without malice, does not amount to a publication. 
4 Bae. Ab, 458; JSoWs L. of’ L. 282, 2»fl? ed. But if a person, 
who has either read a libel himself, or heard it read by another, 
afterwards nraliciously reads or repeats any part of it to another, 
he is guilty of an unlawful publication of it. Dawk. P. C. h. 2, 
c, 73, a, 10. 

Although, in civil oases, publioation of a libel to the party libelled 
only is n^ sufficient to support an action, yet in criminal cases such 
will maintain an indictment or information. Hawk. P. C. 
o. 1. c, 73,«. 11; 1 Buaa. by Orca. 260 (»); Wegener's case, 2 Stark. 

N. P. .C. 245. But such publication mnst be alleged to have been 
sent, with intent to provoke the prosecutor to a breach of the peace, 



and not with intent to injore him in his prof^ion, &e. Wegener*8 

CMe^stytra. 

Where the libel is in a foreign language, and it is set out in the 
indictment, both in the original and in a translation, the translation 
must be proved to be oorreot. In a case of this kind, an interpreter 
being called, read the whole of that which was charged to be a libel 
in the original, and then the translation was read by the clerk at nisi 
prius. Peltiers cme, Selw, In P. 917. 

Where the libel has been printed by the directions of the defendant, 
and he has taken away some of the impressions, a copy of those left 
with the printer may be read in evidence. Watson’s case, 2 Stark. 
JV", P. C. 129, ante, p. 4. In order to show that the defendant had 
caused a libel to be inserted in a newspaper, #i reporter to the paper 
was called, who proved that he had dven a written statement to the 
editor, the contents of which had been communicated by the de¬ 
fendant for the purpose of publication; and that the newspaper pro¬ 
duced was exactly the same, with the exception of one or two slight 
alterations not aflecting the sense ; it was held, that what the report 
published might be considered as published % the defendant, but 
that the newspaper could not be read in evidence, without producing 
the written statement delivered by the reporter to the editor. Adams 
V. Kelly, Ity. Moo. N. P. C. lo7 ; and sec Jiy. v. Cooper, 8 Q. B. 
633; S. C. 15 L. J, Q. B. 206; and Fryer v. Qalhercoh, 4 Ex, 262; 
S. C. 18 L. J. Ex. 389. 

Where a libel is printed, the sale of each copy is a distinct publica¬ 
tion, and a fresh offence; and a conviction or acquittal on an indict¬ 
ment for publishing one copy, will be no bar to an indictment for 
publishing another cojpy. CarUle’s case, 1 Chitty, 461; 2 Stark, on 
Slander, 320, 2nd ed. 

Proof of publication—of libels contained in newspapers.^ The 
proof of the publication of libels contained in newspapers was facili¬ 
tated by the 38 Geo. 3, o. 78, but that act has been repealed by the 
6 & 7 Wm. 4, c. 76 (U. K.), and provisions of a similar nature 
substituted. 

By 8. 6 of the recent statute, before any newspaper shall be 
printed, a declaration in writing shall be delivered at the stamp- 
ofB.ee, made and signed by the printer or publisher and proprietors of 
such newspaper as therein directed, which declaration shall set forth 
the title of the newspaper, and of the house or building wherein it is 
intended to be published; and also the name, addition, and place of 
abode of the printer and publisher thereof, and of the |>roprietor8, if 
they, exclusive of the printer and publislmr, do not exceed two, and 
if they do, then of two proprietors resident in the imited kingdom, 
and their proportional shares. On a change of ownership, a fresh 
dech^tion is to be made, and every p^on ‘knowingly or wilfully 
making a falro or defective declaration shall, on conviction, be deemed 
guilty of a misdemeanor. , 

By s. 7, persons printing or publishing, or selling or delirering out 
any newspaper before, such declaration is made, sliaU forfeit 50f. 
a cky. ,, 

By 8. 8, ** all such declarations as aforesaid shall be filed and kept 
in su<di manner as the commissioners of stamps and taxes shall direct 
for the safe custody thereof; and copies thereof certified to be true 
copies as by this act is directed, shall respectively be admitted in all 
proceedings, civil and criminal, and upon every occasion whatsoeter^ 
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tonebing any newsuner mentioned in any snob declaration, or 
tonohing any publio^on, matter, or thing contained in any such 
newspaper, as conclusive evidence of the truth of all suoh matters set 
forth in such declaration as are hereby required to be therein set 
forth, and of their continuance respectively in the same condition 
down to the time in question, a^inst every person who shall have 
signed such declaration, unless it shdl be proved that previous to 
such time such pei*8on became lunatic*or that previous to the publi¬ 
cation in question on such trial such person did duly sign and make 
a declaration that suoh person had ceased to be a printer, publisher, 
or proprietor of such newspaper, and did duly deliver the same to 
the said commissioners, or to such olBoer as" aforesaid, or unless it 
shall be proved that previous to suoh occasion as aforesaid a new 
declaration of the same or a similar nature respectively, or such as 
may be required by law, was duly signed and made and delivered as 
aforesaid, respecting the same newspaper, in which the person sought 
to be affected on such trial did not join ; and the said commissioners, 
or the proper authorised officer by whom any suoh declaration shall 
he kept according to the directions of this act, shall, upon application 
in writing made to them or him respectively by any person requiring 
a copy, certified according to this act, of any such declaration as 
aforesaid, in order that the same mav be produced in any civil or 
criminal proceeding, deliver such certitied copy, or cause the same to 
be delivered to the person applying for the "same, upon payment of 
the sum of one shilling, and no more; and in all proceedings and 
upon all occasions whatsoever a copy of any such dooVaration certified 
to be a true copy, under the hand of one of the said commissioners, 
or of any officer in whose possession the sam§ shall be, upon proof 
made that such certificate hath been signed with the handwriting of 
a TCrson described in or by such certificate as such commissioner or 
officer, and whom it shall not be necessary to prove to be a commis¬ 
sioner or officer, shall be rewsived in evidence against any and every 
person named in such declaration as a person making or 'signing the 
same as sufficient proof of such declaration, and that the same was 
duly signed and made according to this act, and of the contents 
thereof; and every suoh copy so produced and certified shall have 
the same effect for the purposes of evidence against any and every 
such person named therein as aforesaid, to all intents whatsoever, as 
if the original declaration of which the copy so produced and certified 
shall purport to be a copy had been produced in evidence, and been 
provea to have been duly signed and made by the person appearing 
by suoh coi^f to have signed and made the same as aforesaid; ana 
whenever a certified copy of any such declaration shgll have been 
produced in evidence as aforesaia, against any person having signed 
and made such declaration, and a newspaper shall afterwards be pro¬ 
duced in evidence, intitu]|^ in the same manner as the newspaper 
mentioned in such declaration is intituled, and wherein the namb of 
the printer and publisher, and the place of printing shall he the same 
os the name of the printer and publisher, and the place of printing 
mmitioned in such declaration, or shall purport to be the same 
whether suoh title, name and place printed upon such newspaper 
shall be set forth in the same form of words as is contained in the 
said declaration, or in any form of words varying therefrom, it shall 
not be necena^ for pla|ntiff, informant, or prosecutor in mny 
action, poai^tioii, or other proceeding, to prove that the newspaper 
to %hich such action, pfosecution, or other proceeding may relate was 



Libel. 


647 


purchased of the defendant, or at any hou^, sh|jp, or office belonging 
to or occupied by the defendant, or by his s “ants or workmen, or 
where he may usually carry on the business of printing or publishing 
such newspaper, or where the same may be usiudly sold; end if any 
person, not being one of the said commissioners, or the proper autho¬ 
rised officer, shall^ive any certiiioate purporting to be such certificate 
as aforesaid, or shall presume to certify any of the matters or tilings 
by this act directed to be oertififed by such commissioner or officer, or 
which such commissioner or officer is hereby empowered or intrusted 
to certify; or if any such commissioner or officer shall knowingly and 
wilfully falsely certify, under his hand, that any such declaration as 
is required to be made by this act was duly signed and made before 
him, the same not having been so signed and made, or shall know¬ 
ingly and wilfully falsely certify that any copy of any declaration is 
a true copy of tKc declaration of which the same is certified to be 
such copy, the same not bein^ such true copy, every person so 
offending shall forfeit the sum of one hundred pounds.” 

By sec. 9, service of legal process, either in civil or criminal suits, 
at the place of printing or publishing mentioned in the declaration 
shall be deemed sufficient service. 

By sec. 10, titles of newspapers and names of printers and 
publishers are to be entered in a book at the stamp-office, and 
persons shall have liberty to inspect it. 

Since the passing of the 38 Geo. 3, c. 78, the production of a certi¬ 
fied copy of the affidavit and of a newspaper corresponding in the title 
and in the names and descriptions of printer and pablisher, W'ith the 
newspaper mentioned in the affidavit, has been sufficient evidence of 
jmblication. Mayne v. Fletch^r^ 9 Jt. C. 382; Jt. v. Hunty 31 
State Triahy 375. But where tlje affidavit and the newspapers vary 
in the place of residence of the party, Murray v. Soutery cited 
6 Bing. 414, or in the name of the printing place, Franeey's caaey 
2A.^J3. 49, it is insufficient. See as to what is sufficient evidence of 
the identi^ of the new8})aper under the C & 7 Wm. 4, c. 176, s. 8; 
Baker v. Wilkimm, Carr. ^ M. 399; see also R. v. Woolmer, 
12 A. 4’ E. 422 ; JJuke of Brunswick v. JIarmer, 3 C. ^ JT. 10; and 
Qathercole v. Mially 15 M. W, 319. 

The purchase of a copy of the newspaper at the office many years 
after the date of the libel has been held to he sufficient proof of 
publication. Duke of Brunswick Harmery 14 Q. B. 110; 8. C. 
19 Z. J. Q. J5.20. 

^ The statute has been held to apply to motions for criminal informa¬ 
tions. Donnison's case, 4 B. 4* Ad, 698 ; Francefs case, supra, A 
newspaper may be given in evidence, though it is not one of the copies 
published, anabhoagh it be unstamjied. Pearce's case, Peake, 75. 

Proo^ of publication — by admission of ike defendant,] On an in¬ 
formation for a libel, the witness who produced it stated that he 
showed it to the defendant, who admitted that he was the author of 
it, errors of the mress and some small variances only excepted. It 
was objected, tha^nthis evidence did not entitle the prosecutor to read 
the book, the admission not being absolute; but Pratt, C. J., allowed 
it to be read, and said that he would put it to the defendant to proye 
material varianoes. RaWs case, 1 Str% 416. An admission of the 
signature to a libel is no admission of its having been published in a 
p^ioolar county. Case oftJte Seven Bishops, 12 Row. St, Dr. 183. 
An admission of being the pablisher of a periodical work cannot be 
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extended beyond tbindate of sueh admission. McLeod v. Wukley. 

3 a ^ J». 311. ^ 

JPublicathn—instructive jnd>lication.'] It is now well established, 
that, in order to render a ptuiiy guilty of publishing a libel, it is not 
necessary that he should be the actual publisher, of it, or that he 
should even have a knuwled^ of the publication; not only is a |)erson 
who procures another to publish a libel, himself guilty of the offence, 
Hawk. P. C. h. 1, c. 73, s. 10, but a bookseller or publisher, whose 
servant publishes a libel, is criminally answerable for that act, though 
it was done without his knowledge. This nile, which is an exception 
to those which govern the other branches of criminal law, appears to 
be founded upon a principle of iwlicy, and to have been arbitrarily 
adopted with the view of rendering publishers cautious with regard to 
the matters to which they give general circulation. The leading case 
oh this subject is that of Almon's case, 5 Burr. 2689. The defendant, 
a bookseller, was convicted of publishing a libel in a magazine. The 
proof of the piibhcation was, that the magazine was bought at his 
shop. A new trial was moved for, on the ground that the libel had 
been sent to the defendant’s shop, and sold there by a boy, witliout 
his knowledge, privity, or approbation ; but the court were clear and 
unanimous in their opinion, that this libel, being bought in the shop 
of a common known wokseller and publisher, imi>orti«g, bj' its titl*'- 
page, to be printed by him, was a sufticient primd facie evidence of 
its being published by him,—not indeed conclusive, because he might 
have contradicted it, if* the facts would have borne .it, by contrary 
evidence. The court regarded the matters urged as grounds for a 
new trial, merely as an extenuation of the offence. So I^rd Kenyon 
ruled, that the proprietor of a newspaper was answerable, criminmly 
as well as civilly, for the acts of his servants or agents in miscon*- 
ducting the paper; adding, that this was not his opinion Oily, but 
that of Lord Hale, Justice Powell, aud Justice. Foster; that rt was 
the old and received law for above a Century, and was not to be • 
broken in upon by any new doctrine upon nbels. WalUr's case, 
3 Esp. 21. And the same rule was laid down by Lord Kllenborough. 
CutheWe case. White's case. Holt, J,aw of Libel, 287; 2 Stark, on 
Slander, 33, 2nd ed. In a later case, where it was urged that the 
rule respecting the liability of publishers in libel, was contrary to 
the principle which prevails in all other criminal cases, Lord Ten- 
terden said, The rule seems to me to be conformable to principle 
and to common sense, Surely a person who derives profit from, and 
who famishes the means oi carrying on the concern, and in^sts 
the conduct of the publioation to one whom he selects and in whom 
he' confides, may said to cause to be published what aotually 
appears, and ought to answerable, although you cannot show 
that he was individually coneeraed in the particular publication. 
It would be exceedingly dangerous to hold otlierwisc; for then an 
irresponsible person might be put forward, and the person really 
producing the pobUoation, and without whom it ^uld not be pub¬ 
lished, n^ht remain behind and escape altogetb^.” Gutch's case, 
Mqo. 4* M. 433. 

It does not appear to be well settled whetlier a publisher by whose 
serVfi^ a libel has been sold, may exonerate himself from the conser 
(juenoM of that act, by shoving that he has himself in no way been 
accessary to the pnbUoation. If the libellous work has been sold 
the serrant in the regular periSoimanee of his duty towards his em- 
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ployer, the latter woiild, as it seems, still be aoBverable, although he 
should prove that in fact he was absent from toe shop at the time, 
and that he was wholly ignorant of the contents of too book, and 
innocent of any intent to ^sseminate the libel. DodtVs ease, 2 Sess, 
Ca, 83. If, on the contrary, the book was not sold by the servant in 
the ordinary coarse of his employment, but clandestinely brought by 
him to his master’s shop, and vended there, in such case the master 
would not, as it seems, be guilty of the publication. In Almonds case, 
atUe, p. 648, the court appear to have treated the publication by the 
servant as presumptive evidence only of a publication as against the 
master, who would be entitled to rebut such presumption; and in one 
case it seems to have been decided that if a printer is confined in 
prison, to which his servants have no access, and they publish a libel 
without his privity, the publication of it shall not be imputed to him. 
Woodfall's ease, Essay on Libels, 18. See also Salmon's case. 
2). R. 11. T. 1777; nawk. P. C. h. 1, r. 73, #. 10 («), Wt ed. The 
defendant may rebut the presumption by evidence that the libel was 
sold contrary to his orders, or clandestinely, or that some deceit or 
surprise was practised upon him, or that he was absent under cir¬ 
cumstances which entirely negative any presumption of privity or 
connivance. 2 Starkie 071 Slander, 34, 2nd ed. See the 6 & 7 Viet, 
c. 96, 8. 7, post, p, 654. 

Where the libel is published by an agent of the defendant, the 
authority of such agent must be strictly proved. In the case of 
booksellers and publishers, proof that the party actually vending the 
libel was a servant in the way of their business, is sufficient, tor in 
such case an authority to sell will be implied, but it is not so with 
’regard to other persons. Thus, where it appeared that the libel in 
question was in the hand-writing of toe defendant’s daughter, who 
was usually employed by him to write his letters of business, but 
there was no evidence that the defendant had authorised her to 
write this particular document, it was held to be no evidence of 
publication as against bim. Harding v. Greening, 1 B. Moore, 477. 

Proof of innuendos.'} Whore, in order to bring out the libellous 
sense of the words, innuendos are inserted in the indictment, they 
must, if material, be proved by witnesses acquainted with the parties, 
and with toe transaction to be explained. It is sufficient if such 
witnesses speak in the first instance as to their belief with regard to 
the intended application of the words; the grounds of such belief 
may be inquired into on cross-examination. 2 Stark, on Sla7ider, 
61, ed. If the witness derives his conclusion from the terms of 
another libel, with the publication of which the defendant is not 
oonneoted, this is not sumoient. Bourke y. Warren, 2 C. i^‘ P. 307. 
If a good innuendo, ascribing a paxticnlar naeaning to certain words, 
is not B^ported in evidence, toe party will not be permitted to 
ascribe d|pber meaning to those woras. Williams v. Stot*, 1 Crom. 

Jlf. 67 oT Archbishop of Tuam v. Robinson, 5 Birtgh. 17 ; but see 
Harvey v. PVeisch, 1 Crmn. Jf. 11. Thus, where the words in fact 
imput^ either a fraud or a felony, but by toe innuendo were confined 
to the latter, Lord EUenborongb ruled that the plaintiff must prove 
that they were spoken in the latter sense. Smith v. Carey, 3 Curn^, 
461. If a libel contains blanks, the jury ought to acquit the de¬ 
fendant, unless they are satisfied that those blanks are filled up in 
the indictment according to the sense and meaning of the writer. 
Per Lord Man^ld, Almon's case, 5 Bust. 2686. It is said by 

p p 
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Tindal, C. J., tliat w|iere words spoken impaH ip themselves a cri¬ 
minal charge; and the innuendo introduoea matter which is merely 
useless, it may be rejected as surplusage. Day r. Mij^inson, 1 A. ^ JS. 
658; see also Williams v. Gardimr^ Tyr. ^ O. 578; 1 M. ^ W, 245; 
West V. Smithy Tyr, ^ G, 825. Ana see Hoare v. Siloerlocke, 12 
Q. B, 625. 

Proof of malice.l Where a man publishes a writing, which utou 
the face of it is libelloas, the law presumes that he does so with that 
malicious intention which constitutes an offence, and it is unneces¬ 
sary on the part of the prosecution to give evidence of any circum¬ 
stances from which malice may be inferred. Thus, in Harvey's casOy 
it was said by Lord Tenterden, that a person who publishes what is 
calumnious concerning the character of another, must be presumed to 
j^ve intended to do that which the publication is necessarily and 
obviously intended to effect, unless ho can show the contrary. 
Harvey's case, 2 B. C, 257; Burdetf's case, 4 B, A, 96. In 
such case, it is incumbent upon the defendant, if be seeks to discharge 
himself from the consequences of the publication, to show that it was 
made under circumstances which justity it. 

It is, however, frequently necessary, upon prosecutions for libel, 
where the expressions are ambiguous, or the intentions of the de¬ 
fendant doubtful, to adduce evidence for the purpose of showing the 
malice which prompted the act of publication. Thus, where the 
occasion of the publication would, primd facie, justify the defendant, 
yet, if the libel be false and malicious, it is an offence ; in such case, 
evidence of the malice must be given on the part of the prosecution 
to rebut the presumed justification. Where the materiw question,' 
says Mr, Starkie, is whether the defendant was justified by the 
occasion, or acted from express malice, it seems in principle, that any 
circumstances are admissible, which can elucidate the transaction, 
and enable the jury correetly to conclude whether the defendant 
acted fairly and honestly, or maid fide, and vindictively for the 
purpose of causing evil consequences. 2 Stark, on Slander, 55, 2nd 
ed. IJiwn this principle, in an action for libel contained in a weekly 
paper, evidence was allowed to be given of the sale of other papers, 
with the same title, at the same office, for the purpose of snowing 
that the papers were sold deliberately, and in the regulaV course of 
oircolation, and vended in regular transmission for public perusal. 
Plunkett v. Cobbett, 5 136. So where on the trial of an action 

for libel contained in a newspaper, subsequent publications by tlie 
defendhnt in the same paper wore tendered in evidence, to show quo 
animo the defendant published the libel in question, Lord Ellen- 
borough said, no donbt they would be admissible in the case of an 
indictment, Stuart v. Lovell, 2 Stark. N, P. C. 93. .A^in, in the 
trial of an action against the editor of a monthly publication for a 
libel contained in it, articles published from month to month alluding 
to the action, and attacking the plaintiff, are admissible to show quo 
animo fhe libel was published, and that it was published concerning 
the plaintiff. Chubb v. WesU^, Q C,^ P. 436. lu Barrett y. Long 
{in error), 3 H. of L. Cas. 396, other publications of the defendant, 
going back more thmi six years before the publication complained of, 
wmre heM to be admissible to ^ve malice. So it was held by 
Loi^ EUeifiioroagh, that any words or any act of the defendant are 
admissible, in' order to i^ow quo animo he spoke the words which 
ore the subject of the acUon. jRustel v. Macquister, 1 Campb. 40. 
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So either the prosecutor or the defendant is entitled to have ex¬ 
tracts read from different parts of the same paper or hook which 
contains the libel, relating to the same subject. Lamherfs caae^ 
2 Campb, 398. 

When the publication is pritnd facie excusable, on account of the 
cause of writing it, as in the case of servants’ characters, or confi¬ 
dential advice, or communications to persons who ask it or have a 
right to expect it, malice in fact must be proved.# Per Bayley, P., 
Bromnge v. Prosserj 4 P. ^ C. 256; and see M'PJicrson v. Daniels^ 
10 B. ^ C. 272. “ Where a man has a right to make a communica¬ 
tion, you must either show malice intrinsically from the language of 
the letter, or prove express malice.” Per Parke, B., fVriyht v. 
Woodyate, Tyr. ^ G. 15. 

♦ 

Proof of intent.1 Where the malicious intent of the defendant is, 
by averment' in the indictment, pointed to a particular individual, or 
to a particular act or offence, the averment must be proved as laid. 
Thus where the indictment alleged a publication of a libel with intent 
to disparage and injure the prosecutor in his profession of an attorney, 
it was held that proof of a publication to the prosecutor only did not 
maintain the indictment, and that the intent ought to have heen 
averred, to provoke the prosecutor to a breach of the peace. P. v. 
Wegetter, 1 Stark, N. J*. 245. The allegation of intent is divisible, 
ante, p. 97. 

Venue,'] Tlie liliel must bo proved to have been published in the 
county in which the venue is laid. Where the libel is once published, 
the party is guilty of a publication in every county in which such libel 
is afterwards published. Johnson's case, 7 Bast, 65, B. B, P, 6, So 
if he sent it to be printed in London, it is his act if the publication is 
tliere. Upon an information for a libel, in tlie county of Leicester, it 
appeared that it was wuitten in that county, and delivered to a i>erson 
who delivered it to B. (who was not callea) in Middlesex. It was in¬ 
closed in an envelope, but' there was no trace of a seal. The judge 
directed the jur)', that as B. had it open, they might presume that he 
received it open, and that as the detendaut wrote it iu the county of 
Leicester, it might bo presumed tlmt he received it iu that coixnty. 
The defendant having been found guilty, it was urged on a motion for 
a new trial, that there was no evidence of a publication iu Leicester¬ 
shire ; but the Court of King’s Bench (diss. Bayley, J.,) held that the 
direction of the judge was proper, and that if the delivery open could 
not be presumed, a delivei^ sealed, with a view to and for the purpose 
of publication, was a publication: and they held that there was suf¬ 
ficient to presume some delivery, either open or sealed, in the oounty 
of Leioei^ter. BurdeM's case, 4^ B, ^ A. 95, In the above case the 
qaestion was discussed, whether it was essential that the whole 
offence should he proved to have been committed in the county in 
which the venue was laid. Holroyd, J., expressed an cpinion that 
the composing and writing a libel in the county of L., and afterwards 
publishing it, though that publication was not iu L., was an offence 
which gave jurisdiction to a jury of the county of L., {Beer's case, 2 
Salk, 417; Garth, 409; KnelVs case, Barnard, K, B, 305,) and that 
the composing and writing with intent allerwards to publish, was a 
misdemeanor; hut Bayley J., held that the whole corpus deUeti must 
he proved within one county, and that there was up distinction in 
this respect between felonies tmd mudemeanors. Abbott, JI, said, 

y F 2 
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that as the whole was a misdemeanor compotinded of distinct parts, 
each of which was an act done in the prosecution of the same criminal 
intcntioui the whole might he tried in the county of L., where one of 
those acts had been done. 

The post-marks upon letters (proved to be such) are evidence that 
the letters which bear them wore in the offices to which the post-marks 
belong at the times denoted by the marks. Ptumer^s cose, Jitrn. ^ 
Hy, 264. But the mark of double postage having been paid is not, 
of itself, proof that the letter contained an inclosurc. Id. 

Proof of a newspaper under the requisitions of the statute 3S Geo. 
3, 0 . 7b, ante, p. 610, was held to be proof that the paper was 
published in the county where the printing is described to be. 
Hart’s case, 10 F.ast^ 94. 

A letter containing a libel was proved to be in the handwriting of 
A., to have been addressed to a party in Scotland, to have been re¬ 
ceived at the post-office at C. from the post-office at H., and to have 
been then forw’arded to I.ondon to he forwarded to Scotland. It was 
produced at the trial, with the proper post-mark, and with the seal 
broken. Tliis was held to be sufficient evidence of the letter having 
reached the person to whom it was addressed, and of its having l)oen 
published to him, Warren v. Warren, 1 C., M, JK. 250; 4 
2yr, 850. 

Proof for the chfundant.l As the offence of publishing a libel con¬ 
sists in the malicious publication of it, which, us already stated, is in 
general inferred from the words of the alleged libel itself, it is com- 

E etent to the defendant, in all cases, to show the absence of malice on 
is part. lie cannot, it is true, give in evidence matter of justification, 
that is to say, he cannot admit the publication to be malicious, and then 
rely for his defence upon circumstances which show that he was jus¬ 
tified, however malicious the libel may be; but he is not precluded 
from giving evidence of those circumstances which tend to prove that 
the original publication of the libel was without malice. It may, 
perhaps, be laid down as a rule, that the matters which might Ibe 
given in evidence under the general issue in an action, in order to dis¬ 
prove malice, are also admissible for the same puipose upon the trial 
of an indictment or information. 

The defendant may, therefore, show that the publication was merely 
accidental, and without his knowledge, as where ho delivers one paper 
instead of another, or delivers a letter without knowing its contents. 
Topham^s case, 4. T. i2. 127,128; Nutt's case, Fitzg, 47; Lord Abing¬ 
don's case, 1 Esp. 226. See also Fay v. Jiream, 2 Moo. 4" -R* 54, 
where Patteson, J., held that a porter who in the course of his 
business delivered parcels containing libellous handbills, was not 
liable in an action for libel, if he were shown to be ignorapt of the 
contents of the parcels. See the 6 & 7 Viet. c. 96, s, 7, post, p. 654. 

So the defendant, under the plea of not guilty to the indictment, 
may show that the libel was published under circumstances which the 
law recoraises as constituting either an absolute justification or excuse, 
independently of the question of intention, or a qualified justification 
dependent on the actual intention and motive of the defendant. 2 
Stark, on Sland. 308, 2nd ed. Thus the defendant may show that the 
alleiged 1^1 was presented honB Me to the king as a petition for the 
redrew^ grievances; Ca^e of the Seven Eishops, 12 Si. Tr. 183 ; or 
to paj^^oent; Hawk. P. C. h. 2, c. 73, s. 8; or that it was contained 
in articles of the peace exhibited to a magistrate, or in any other pro* 
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eceding in a regular course of justice. Jhid. It says Hawkins, 
to have been held by some, that no want of jurisdiction In the court 
to which such a complaint is exhibited will make it a libel, because 
the mistake of the proper court Is not imjmtable to the party, but to 
liis counsel; yet if it shall manifestly appear from the whole cir¬ 
cumstances of the case, that a prosecution is entirely false, malicious, 
and groundless, commenced, not with a design to go through with it, 
but only to expose the defendant’s character under the show of legal 
proceeding, it would form a ground for an indictment at the suit of 
the king, as the malice of the proceeding would be a good foundation 
for an action on tlic case at the suit of the party. //>«/, 

Though it is a defence to show that the alleged libel was published 
by a person in a privileged capacity, as by a member of parliament in 
his place, or by some person in the course of a judicial proceeding, yet 
if it appear that the publication took jilace by the party, when not 
invested with that privileged capacity, or by a third person, who has 
never .been invested with it, it furnishes no defence. Thus a member 
of parliament, who after delivering his sjiecch in parliament, publishes 
it, is criminally responsible for the libel; Vreevy's rase, 1 Jljf. S. 281; 
though by act of parliament, the members are protected from all 
charges against them for anything said in either house. 1 4' 

sL 2, e, 2. 

So it has been recently hold by the Court of (iueen’s Bench, that it 
is no defence in law to an action for publishing a libel, that the defa¬ 
matory matter is part of a document which was, by order of the House 
of Commons, laid bclbre the House, and thereupon became part of the 
proceedings of tbe House, and which was afterwards, by orders of the 
House, printed and published by tbe defendants; and that the House 
of Commons heretofore resolved, declared, and adjudged, “that the 
jiowtr of publishing such of its reports, votes, and proceedings as it 
shall deem necessary or conducive to the public interests, is an essential 
incident to the constitutional functions of parliament, more especially 
to the Commons’ House of Parliament as the representative portion of 
it.” On the demurrer to a plea suggesting such a defence, it was also 
held, tliat a court of law is competent to determine whether or not the 
House of Commons has such privilege as will support the plea. Stocks 
dale V. IlansaM, 9 A. Jr J?. 1. It will, upon the same principle, bo 
a defence to show that the supposed libel was written hand fide, with 
tlio view of investigating a fact in which tlie party is interested, pro¬ 
vided tl)e limits necessary for eifectuating such inquiry are not 
exceeded. Delany v. Jones, 4 Esp. 191; Finden v. iVestlake, Moo, 

Malk. 461 ; Brown v. Croome, 2 Biurk, N. P. C. 297. So where 
the libel was an advertisement for the discovery of the plaintifi’, an 
absconding debtor, published at the request of a party who had sued 
out a capias, for the purpose of enabling the sheriff to take liim. Lay 
V. Lawson, i A, Jr JB. 795. Bo tlie showing of a libel to the person 
reflected on, with the knnd Jkle intention of giving him an opportunity 
for making an explanation, or with a friendly intention to enable him 
to exculpate himself, or seek his legal remedy, is no offence. 2 Stark, 
on Slander, 249, 2nd ed .; B. F'. P, C, 8; 3PDoi^aU v. Claridge, 
1 Campb, 267. And the same with regard to a letter of friendly 
advice. Id, Thus a letter from a son-in-law to his mother-in-law, 
volunteering advice respecting her x>roposed marriage, and containing 
imputations upon the person whom she was about to marry, is a 
privileged communication, and not aotionahle, unless malice be shown. 
Todd V, Sawkim, 2 Moo. ^ M. 20. But an unnecessary publicity 
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'would render such a oommunication libellous, as if &e letter were 
published in a newspaper. K»ight'» case, Bae* Ab. Libel, (A. 2.) 
^ a representation made Itonu Ji4e by the defendant to a public 
officer respecting the conduct of a plalntin, a person acting under him, 
isnotj^rimd /acic actionable. JBlakev, Bil^old, 1 Moo. ^ R. 198. 
So a letter to the postmaster-general, complaining of misconduct in a 
postm aster, is not libellous, if it contains a bond fide complaint. Wood• 
ward V. Lauder, 6 C, 8,' P. 048. See also Aopwood v. Thom, 8 C. 
B. 293. Harrison v. Bush, 25 i. J, Q. B. 25. Cooke v. Wildes, 
1 Jur. N. S. 610. Upon the same principle the defendant may show 
that the supposed Ul)el was wrilUm honii fide for the purjwse of 
giving the character of a servant. Edmonson v. Stephenson, B, N, 
P. 8; Weathvrstone v. Hawkins, I T. R. 110; Pattison v. Jones, 8 
B, C. 578 ; Child v. Afikck, 9 B, C. 403; Sennercille v. Haw¬ 
kins, 10 C.B. 583; Taylor Hawkins, 16 Q. ii. 308, and Harris v. 
Thompson, 13 C. B. 33. 

How far the publication of the proceedings of a court of justice 
correctly given, containing a libel uixm the character of an individual, 
and published by a third person not connected with the proceedings, 
and without any justification for the act, is criminally punishable, 
does not appear to be satisfactorily settled. See Curry v, Walter, 
I Esp. 450 ; 1 B. P. 525 ; Wriyhfs case, 8 T. R. 298 ; Stiles v, 
Hookes, 7 East, 504 ; L'isht r^s case, 2 Canqtb. 563 ; Letcisy. Clement, 
3 B. 8i' A. 702 ; Lewis v. Walter, 4 B. l^A. 613; Duncan v. Thwaites, 
3 if. ^ C. 583 ; Flint v. Pike, 4 B, ly C. 476, 481 ; Roberts v. 
Brown, 10 Bing, 523 ; Hoare v. Silrndock, 9 C. B. 20. It is, how¬ 
ever, decided, that the publication of preliminary or ex parle pro¬ 
ceedings in a court of justice, cannot be justified, as the publication 
of depositions before a justice of the peace on a charge of murder; 
Lee's case, 5 Esp. 123; or the proceedings of a coroner’s inquest, 
F'leet's case, 1 B. 4’ J or proceeding.s before a corporation com¬ 

missioner, Charlton v. Watton, 6 C. P. 385. 

And the conduct and management by the clergyman of a parish, of 
a charitable society in a parish, from the benefit of which dissenters 
are by his sanction excluded, is not lawful subject of public comment 
BO as to excuse a libellous publication resj>eoting it. Gafhercole v. 
Miall, 15 M. W, 319; <S. C, 15 L. J. Ex. 179. So where, on 
Stowing cause against a rule for a criminal information, fur pub¬ 
lishing a blasphemous and seditious lil>el, it was urged that it was 
merely the report of a judicial proceeding ; yot the court held, that 
if the statement contained anything blasphemous, seditious, indocent, 
or defamatory, the defendant had no right to publish it, though it 
had actually taken place in a court of justice. Carlile's case, 3 if. 4' 
A, 167. where a libel stated^that there was a riot at C., and that a 
person fired a pistol at an assemblage of persons, and upon this 
imputed neglect of duty to the m^istrates; Fatteson, J., held, that 
on the trial of a criminal information for this libel on the magistrates, 
the defendant’s oounsel, with a view of showing that the libel did 
not exceed the hounds of free discussion, could not go into evidence to 
prove that there was in fact a riot, and that a pistol was fired at the 
people. Brigstock's case, 7 (7. ^ P. 184. . 

!^foin the 6 & 7 Viet. o. 96 (E. & I.), the defendant was not 
allowed upon an indictment to give evidence of the truth of the libel; 
but now % 8. 6 of that statute, on tile trial of any indictment or 
information iffit a defamatonj^ libel, the defendant having pleaded such 
pica as here^kfter mentioned, the truth of the matters charged may 
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be inquired into, but shall not amount to a defence, unless it was for 
the public benefit that the said matters charged should be published; 
and that to entitle the defendant to give evidence of the tru^ of 
such matters charged as a defence to such indictment or information, 
it shall be necessary for the defendant, in pleading to the said indict¬ 
ment or information, to alle^ the troth of the said matters charged 
in the manner now required in pleading a justification to an action 
for defamation, and further to allege that it was for the public benefit 
that the said matters charged should be published, and the particular 
fact or facts by reason whereof it was for the public benefit that the 
said matters charged should be published, to which plea the prose¬ 
cutor shall be at liberty to reply generally, denying the whole thereof; 
and that if after such plea the defendant shall be convicted on such 
indictment or information, it shall be competent to the court, in j;)ro- 
nouncing sentence, to consider whether the guilt of the defendant is 
aggravated or mitigated by the said plea, and by the evidence given 
to prove or to disprove the same: provided always, that the truth of 
the matters charged in the alleged libel complained of by suoh 
indictment or information, shall in no case be inquired into with¬ 
out such plea of justification: provided also, that in addition to 
suoh plea it shall be competent to the defendant to plead a plea 
of not guilty: provided also, that nothing in this act contained 
shall take au’ay or prejudice any defence under the plea of not guilty, 
which it is now competent to* the defendant to make under such 
plea to any action or indictment or information for defamatory words 
or libel.*’ 

Where a defendant in an information for libel pleads the truth of 
the eharges under this section, evidence is not admissible in support 
of the plea that the same charges had been previously published 
within the^lnowledge of the prosecutor, and that he had not taken 
legal proceedings against the publisher. Newman's ease, 1 Ell. ^ 
JJl. 208; S. C. 22 i. J. Q. J), 156. In the same case it was 
decided, that upon a general replication to such plea the defendant is 
bound to prove the truth of all the material allegations contained in 
it, and if he fail to do so, it is no ^und for a new trial that, with 
respect to some of those upon which the juiy gave a verdict against 
him, their finding was against the weight of the evidence; but the 
court, in pronouncing^ sentence, will consider the evidence on both 
sides, and form their own conclusion, “ whether the guilt of the 
defendant is aggravated or mitigated by the plea and by tiie evidefioe 
given to prove or disprove the same.” Affidavits, showing the 
grounds upon which the defendant proceeded in pleading, are r^eiv- 
able in mitigation of punishment. 

This section does not apply to seditious Ubcla. Duffy's case, 2 
Cox, C. L. C. 46. 

Where the plea of justification stated that the prosecutor had 
earned the reputation of a scandalous friar, a witness calle() on behalf 
of the defendant in support of the plea, was allowed to be asked on 
oToss-ezamination as to the prosecutor’s moral character. JVewman’s 
ewse, Z C.Hf 252. 

By 8. 7, “ whensoever, upon the trial of any indictment or Informa¬ 
tion for the publication of a libel, under the plea of not guilty 
evidence shall have been given which shall establish a presumptive 
case of publication against the defendant by the act of any other 
person by his authorit}', it shall be competent to suoh defendant to 
prove that suoh publication was made without his authority, consent, 
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or know^ledge, and that the said publication did not arise from want 
of due care or caution on his part.” 

By s. 8, “ in the case of any indictment or information by a mivate 
prosecutor for the publication of any defamatory libel, if juagraent 
shall be given for the defendant, ho shall be entitled to recover from 
tho prosecutor the costs sustain^ by the said defendant by reason of 
such indictment or information; and that upon a special plea of 
justification to such indictment or information, if the issue be found 
for the prosecutor, he shall bo entitled to recover from tho defendant 
tlie costs sustained by the prosecutor by reason of such plea, such 
costs so to be recovered by the defendant or prosecutor respectively 
to be taxed liy tlie jjroper officer of the court before which the said 
indictment or information is tried.” 

Under the 8th sect., if judgment be given for tho defendant, ho is 
entitled to recover from the prosecutor, the costs sustained by reason 
of tlie indictment or infomatiou, although tho only plea is not guilty, 
and the judge certifies under sec. 2 of the 4 & 5 W. & M, e. 18, that 
there was reasonable cause fiw preferring the same. Ji. V. Latimer^ 
15 Q. B. 1(»77; C. 20 X. J. Q. B. 120. 

Statute 32 Gto> 3, c. 60.] By Mr. Fox’s act (the 32(lco. 3, c. 60), 
reciting that doubts had ai-isen whether, on the trial of an indictment 
or information for the making or publishing of a libel, where an issue 
or i.ssucs arc joined between the king and the defendant or defendants 
on the plea of not guilty pleaded, it be competent to the jury impan- 
nelled t<,> try the same, to give their verdict upon the whole matter put 
in issue, it is (by sec. 1) declared and enacted, that on every such trial 
tho jury sworn to *try the issue, may give a general verdict of not 
guilty upon the whole matter put in issue upon such indictment or 
information, and shall not be required or directed by court or 
judge before w'hom such indictment or information shall be tried, to 
find the defendant or defendants guilty merely on the proof of the 
publication, by such defendant or defendants, of the paper charged to 
he a libel, and of tho sense ascribed U* the same in sucli indictment 
or information. By sec. 2 it is provided, that on every such trial 
the court or judge before whom such indictment or information shall 
be tried, shall, according to their or his discretion, give their or his 
opinion or discretion to the jury on the matter in issue between the 
king and the defendant or defendants, in like manner as in other 
oritninal cases. By sec. 3 it is provided, that nothing in the act 
contained shall extend, or be oonstrued to extend, to prevent the jury 
fron^nding a special verdict in their discretion, as iu other criminal 
case* And by sec. 4, in case the jury shall find tlie defendant or 
defendants guilty, it shall and may be lawful for tho defendant or 
defendants to move on arrest of judgment, on such groilbd and iu 
such manner as by law he or they might have done before the passing 
of the act. 
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MAIXTENA.NCK, CHAMVEETt, AXD EMURACEUV. . 

* 

Maintenance—nature of the ofvnee.^ Maintenance signiiies an 
unlawful taking in hand or upholding of quarrels or sides, to the 
disturbance or hindrance of coraiuou right. J£mrh\ P. C. b. I, c, 83, 
s. 1. It may be either with regard to matters in suit, or to matters 
not in legal controversy. Id, s. 2. It is an offence jpunishable at 
common law with fine and imprisonmenf, and is forbidden by various 
statutes. 1 Ed. 3, st. 2, c. 14; 20 Ed. 3, c. 4; 1 K. 2, c. 4; 32 
Hen. 8, c. 9, s. 3. These acts, however, arc only declaratory of the 
common law, with additional penalties. Pechell v. Watson^ 8 M, 
iV W, 691. 

According to the old authorities, whoever assists another with 
money to carry on his cause, or retains one to be of counsel for him, 
or otherwise bears him out in the whole or any part of his suit, or by 
his friendship or interest save s him that expense w'hich he might be 
otherwise put to, or gives evidence without being called ujwn to do 
so, or speaks in another’s cause, or retains an attorney for him, or 
being of great power and interest says publicly that he will spend 
money to labour the jury, or stand by the party while his cause is 
tried, this is maintenance. Hawk. P. C. h. 1, e. 83, s». 5, 6, 7. It 
may be doubted, hovrever, whether, at the present day, some of these 
acts wouM be held to amount to an indictable offence, unless they 
were plainly aooompanied with a corrupt motive. A bare promise to 
maintain another is not in itself maiutenanoe, unless It be so in 
respect of the public manner in which, or tlie power of the person by 
whom, it is made. Hawk, P. C. 6.1, c. saT, s. 8. So the mere giving 
of friendly advice, as what action it will be proper to bring to recover 
a certain debt, will not amount to maintenance. Ibid. s. 11. 

Maintenance—Justifft(ble—in respect of interest,'\ Those who have 
a certain interest, or even bare contingent interest, in the matter in 
variance, may maintain another in an action conoeming such matter; 
ak in tlie case of landlord and tenant, trustee and cestui que trust. 

F p 3 
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Hawk, JP. C. b. If c, 83, ss. 19, 20, 21. So where A. at the request 
of B. defeuded an action brought for the recovery of a sum of money 
in which B. claimed an interest, upon B. undertaking to indemnify 
him from the consequences of such action, this was held not to be 
mainicnance, WiUMtnson v, Henley, 6 Bingh. 299. So wherever 
persons claim a common interest in the same thing, as in a way, 
common, &c., by the same title, tlu^ may maintain one another in a 
suit relating to the same. Hawk, A C\ b. 1, c, 83, 8. 24. 

Maintenance—justifiable—master and servant,'] A master may go 
with his servant to retain counsel, or to the trial and stand by him, 
but ought not to speak for him ; or if arrested, may assist him with 
money. Hawk. 2*. C. b. 1, c. 83, ss. 31, 32. So a servant may go 
to counsel on behalf of his master, or show his evidences, but cannot 
lawfully lay out his own money to assist his master. Ibid, s, 34. 

Maintenance—justijiahle—affinity, '\ Wlioever is in any way of kin 
or affinity to either of the parties, may stand by him at the bar, and 
oounsel or assist him ; but unless he be either father or son, or heir- 
apparent, or the husband of such an heiress, he cannot justify laying 
out money in his cause. Hawk, P. C, b, I, c. 83, s. 20. 

Maifltenance—justffifbk—poverty.'] Any one nmy lawfully give 
money to a poor man, to enable him to carry on his suit. Hawk, 
P. a b. 1, c. 83, s. 36. 

Maintenance—justijiahle—counsel and attorneys.] Another excep¬ 
tion to the general rule with regard to maintenance is the case of 
counsel and attorneys. BuJ no counsel or attorney can justify the 
using of any deceitful practice in the maintenance of a client’s cause, 
and they are liable to be severely puuislied for any misdemeanors of 
this kind. Hawk. P. C. b. 1, c. 83, s. 31. And by stat. West. 1, c. 29, 
if any serjeant, pleader, or other, do any manner of deceit or collu¬ 
sion In the king’^s court, or consent to it, in deceit of the court, or to 
beguile the court or the party, he shall be imprisoned .for a year and 
a day. Procuring an attorney to appear for a man, and to confess 
judgment without a warrant, has l^jcn held within tliis statute. 
Hawk. P. C. b. 1, c. 83, s. 36. So bringing apru-cipe against a poor 
man, knowing ho has nothing in the land, on purpose to get the pos¬ 
session from the true tenant. Ibid, s. 3o. 

Champerty.] Champerty is a Kjiecies of maintenance, accom¬ 
panied by a bargain to divide the matter sued for between the parties, 
whereupon the champertor is to carry on the suit at his own expense. 
4 Bl. Com, 135 ; 1 Mtm. by Grea. 179. Champerty may%e in [ht- 
sonal as well as in real actions. Hawk. P. C. h. 1, c. 84, s. 5; and 
to maintain a defendant may be cham|)erty. Ibid. s. 8. 

By 31 Eliz, c. 5, the offence of champerty may be laid in any 
county, at the pleasure of the informer. 

Tarious cases have occurred in modern times, in which the doc¬ 
trine of champerty has come in question. Where a bill was filed to 
set aside an ^reement made by a seaman, for the sale of his chance 
of prize-money, Sir "William Grant, M. 11., expressed an opinion that 
the agireemenl ww void froii the beginning, as amounting to cham¬ 
perty, viz., the tu^wful maintenance of a suit, in consideration of a 
bargain for a part of the thing, or some profit out of it. Stevens\. 
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liafftrell, 15 Ves, 139. So in a late case it -was held, that an agree¬ 
ment to commumoate such information as should enable a party to 
recover a sum of money by action, and to exert influence for procur¬ 
ing evidence to substantiate the claim, upon condition of receiving a 
portion of the sum recovered, was illegal. Stanley v. Jones, 7 Bingh. 
309; 5 Moore ^ P. 193 ; see Botts v. Sparrem, 6 C. P. tdO. 

Embracery. Embtacery, likewise, is another species of mainte¬ 
nance. Any attempt to corrupt, or influence, or instruct a jury, or 
to incline them to be more favourable to one side than the other, by 
money, promises, letters, threats, or persuasions, except only by the 
stren^h of the evidence, and the arguments of the counsel in open 
court at the trial of the cause, is an act of embracery; whether the 
jurors gave any verdict or not, and whether the verdict given be true 
or false. Hawk. P. C. h. 1, c. 85, e. 1. The giving of money to a 
juror after the verdict, without any preceding contract, is an offence 
savouring of embracery; but it is otherwise of the payment of a 
jurop?8 travelling expenses. Id. s, 3. Embracery is punishable by 
flno and imprisonment. Ibid. s. 7. 

Analogous to the offence of embracery is that of persuading, or 
endeavouring to persudde, a witness from attending to give evidence, 
an offence punishable with fine and imprisonment. It is not material 
that the attempt has been unsuccessful. Hawk. P. C. b. 1, c. 21, 
s. 15 ; Laudeyh case, 2 Sir. 904 ; 1 Jiuss. by Grea. 182. 
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MALICIOUS INJURIES. 

General vhtuscs .6(>I 

Apprehension of offenders . 601 

Aceessuries . . . . , . . , . , 601 

Punishment—hard labour ....... 001 

Wlih regard to mines .061 

Engines, eredionSt See,, med in mines .... 602 
With regard to breaking down sea-hanks, locks, and works oti 

rivers, canals, fsJi-ponds, 663 

With regard tv turnpike-gates, toll-houses, (Jjr.601 

With regard to trees and vegetable productions .'664 

Proof of cutting, ^c., trees above the value of 1/. in 

parks, .064 

destroying trees, ^‘c., wheresoever growing, above 

the- value of Is .605 

destroying plants, <.Vc., in a garden . . . (>65 

cutting hop-hinds .666 

With regard to ships . 666 

Proof of destroying shijos ivith intent, H'v. . . . , 666 

damaging slaps, otherwise than by fire, with 

intent, i^c .667 

exhibiting false lights, iSfv., with intent, ire, , , 667 

destroying wrecks, or ang articles belonging thereto 6(>7 

cutting away hum/s, .. . 667 

receiving anchors, i.Vf. ...... 6()8 

With regard to machinery, and goods in course of manufacture . 668 
Proof of destrmfing threshing-machines, and machines used 

in manufactures .(USO 

With regard to works of art ....... ()7(> 

Blowing up dwelling-houses {6 10 Viet. c. 25) . . .071 

Attempting the like .. . . 671 

Manufacturing explosive substances for that purpose . , 671 

Punishment, tyc. .671 


The law relating to malicious injaries to property was formerly 
comprised in a great variety of statutes, whioh are now repealed by 
the 7 & 8 Geo. 4, c. 27, and new provisions substituted in their 
plapc, by the 7 & 8 Geo. 4, c. 30. In the latter act, certain general 
clauses are contained, which being applicable to the greater part of 
the oilenoes after mentioned, may be most conveniently inserted in 
this '» 0 
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OENEBIL CL4T7SES. 

Proof of malice against otoner.^ By the 7 '& 8 Geo. 4, c. 30, g. 25 
(the 9 Geo. 4, o. 56,' s. 32, L), it is enacted, “ that every jpunishment 
and forfeiture by this act imposed on any j^rson maliciously com¬ 
mitting any offence, whether the same be punishable upon indictment 
or upon summary conviction, shall equally apply and be enforced, 
whether tiie offence shall be commftted from malice conceived against 
the owner of the property, in respect of which it shall be committed, 
or otherwise.” 

Apjireh(‘n8ion of ojf'enders.'] By the 7 & 8 Geo. 4, c. 30, s. 28, for 
the more effectual apprehension of all offenders against this act, it is 
enacted, ‘Hhat any penmn found committing any offence against this 
act, whether tlic same be punishable upon indictment or upon sum- 
ma^ conviction, may be immediately apprehended, without a warrant, 
by any peace officer, or the owner ot the property injured, or his 
servant, or any jjerson autliorised by him, and forthwith taken before 
some neighbouring justice of the peace, to be dealt with according 
to law.” 

By the 261li section, “ in the case of every felony 
punishable under this act, everj' principal in the second degree, and 
every accessaiy bi fore the fact, shall be punishable with death or 
otherwise, in the bame manner as the principal in the first degree is 
bj' this act punishable; and every accessary after the fact to any 
fclony punishable under this act sbaU, on conviction, be liable to be 
imprisoned for any term not exceeding two years; and every person 
who shall aid, abet, counsel or procure the commission of any misde¬ 
meanor punibhable under this act, shall be liable to bo indicted and 
punished as. a priueipsJ offender.” And see now 11 & 12 Yiet. 
c. 40, ante, p. 211. 

Pmishmeni—hard Udm^'] By s. 27, “where any person shall 
be convicted of any indiolirblo oiieuce punishable under this act for 
which imprisonment may be awarded, it shall be lawful for the 
court to sentence the offender to be imprisoned, or to be imprisoned 
and kept to hard labour, in the common gaol or house of correction, 
and also to direct that the offender shall be kept in solitary confine¬ 
ment for the ivholo or any portion or portions of such imprisonment, 
or of such imprisonment with hard labour, as to the court in its dis¬ 
cretion shall seem meet.” 

But now by the 7 Wm. 4, and 1 Viet. c. 90, s. 5, solitary confine¬ 
ment shall not exceed one month at a tf!he, and not more than threo 
months in any one year. 


WITH KEqAlin TO MINES. 

Proof of drowning a mine, or filling up a shaft with intent to de~ 
stray the mine.'] The 39 Geo. 3, o. 77, relating to this subject, 
being repealed, the oflfenoe is now provided against by the 7 & 8 
Qeo, 4, 0 . 30, the sixth section of which enacts, “ that if any per¬ 
son shall unlawfully and malioiously cause any water to be conveyed 



662 Mdlieiom Injuriet. 

into any minOf or into any $ubteiTaneous passage communioatiug* 
tlierewith) with intent thereby to destroy or damage suob mine, 
or to hinder or delay the working thereof, or shall, with the like 
intent, unlawhilly and maliciously pull down, 611 up, or obstruct any 
airway, waterway, drain, pit, level, or shaft of or Monging to my 
mine, every such ofiender shall be guilty of felony, and, being 
convicted thereof, shall be liable, at the discretion of the court, 
to be transported beyond the seas for the term of seven years, or to 
be imprisoned for any term not exceeding two years; and, if a male, 
to be once, twice, or thrioe publicly or privately whipped (if the 
court shall so think 6t^, in addition to such imprisimment: Provided 
always, that this provision shall not extend to any damage committed 
under ground by any owner of any adjoining mine in working the 
same, or hy any‘person duly employed in such working.” 

The 9 Geo. 4, c. 5G, s. 7 (I.) is word for word the same. 

The prosecutor must prove: 1. the act of causing the water to be 
conveyed into the mine, &c., for which purpose it will probably be 
necessary to resort to circumstantial evidence; 2. that tlie act was 
done unlawfully and maliciously; 3. the intent to destroy or damage 
the mine, or hinder the working; and 4. that the mine is in the 
possession of the party named. 

Where A. and R.‘ were the owners of adjoining collieries, and 
A., asserting that a certain airway l||longea to him, directed his 
workmen to stop it up, and they, acting hmd^fide, and helioving that 
A. had a right to give such an order, did so'; Lord Abinger, C. B., 
held, they were not guilty of felony under the above section. 
case, 8 C. 2*. 131. But if*such workmen knew that tlie stopping 
up of the airway was a malicious act of their master, such workmen, 
would be guilty of felony. Ibul. 

In an indictment under this section the mine may be laid as the 
property of the person in possession and working it, though only an 
agent for others. Jones's case, 2 3Ioo. C. C, 293. 

The setting fire to mines is provided against by the 7 Wm, 4, and 
1 Viet. 0 . 89, 8. 9; see arUe, p. 273. 

Engines, ^c., used in tnmes,] By the 7 & 8 Geo. 4, c. 30, s. 7, 
“ if any person shall unlawfully and maliciously pull down or de¬ 
stroy, or damage with intent to destroy or to render useless, any steam 
engine or other engine for sinking, draining, or working any mine, or 
any staith, building, or erection used in conducting the business of 
any mine, or any bridge, waggon-way, or trunk, for conveying 
minerals, from any mine, whether such engine, staith, builmng, 
erection, bridge, waggon, way or trunk, be completed or in an 
unfinished state, every such ofiender shall be guilty of felony, 
and, being convicted tneretf, shall be liable to any of tire punish¬ 
ments which the court may award, as hereinbefore last mentioned.” 
(Seeiion 6, supra.) 

The 9 Ge(j. 4, o. »56, s. 8 (I.), exactly corresponds, except that the 
words “ or tiny shaft, passage, drain, or level,” are introduced before 
the words “for sinking.” 

If a steam ex^ne Used in working a mine maliciously sot in 
motion without any maohinery attached to it, with intent to damage 
it or render it nseless^ the (^e is withiagthe statute, li. v. Norrts, 
9 C..^ P. 241. . . 

Damaging a drum moved by a steam engine is not damaging tjie 
steam engine; but damaging a soafiblding placed across the shaft 
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of a mine, in order to work a level, is damaging an erection used 
in conducting the business of a mine.” M. v. Whiltinghamf 9 C. ^ 
I\ 234, 


M'lTH BEGARL TO BREAKING DOWN, ETC., SEA-BAJTIS, LOCKS, WORKS 
ON RIVERS, CANALS, AND FISH-PONDS. 


The former statutes relating to these offences were the 6 Geo, 2, 
c. 37 ; the 8 Geo. 2, c. 20; the 4 Geo, 4, o. 46; and the 1 Geo. 4, 
c. 115; but these statutes are now repealed, and their provisions 
consolidated in the 7 & 8 Geo, 4, c. 30. 

l*roof of breaking dotrn sea-hanks^ banks of canals, marshes, 4‘c.l 
By the 7 & 8 Geo. 4, c. 30, s. 12, “ if any person shall unlawfully and 
maliciously break down or cut down any sea-bank or sea-wall, or tlie 
bank or w all of any river, canal, or marsh, whereby any lands shall 
be overflowed or damaged, or shall be in danger of being so, or shall 
unlawfully and maliciously throw down, levri, or otherwise destroy 
any lock, sluice, floodgate, or other work on any navigable river or 
canal, every such ofllnder shall be guilty of felony, and being con¬ 
victed thereof, shall bo liable, at tlie discretion of the court, to be 
ti*ansporti‘d beyond the seas for life, or for any term not less than 
seven years, or to bo imprisoned for any term not exceeding 
four years; and, if a male, to be once, twice, or thrice publicly 
or privately whipped (if the court shall so think tit) in addUtion to, 
such imprisoument.” 

With regard to brealiing down fish-ponds, (^c.l Breaking down 
the mounds of fish-ponds w^as formerly punishable by the 5 Eliz. 
c. 21, and the 9 Geo. 1, c. 22. Those statutes are repealed by tlie 
7 & 8 Geo. 4, c. 30, the 15th section of which statute enacts, “that 
if any person shall unlawfully and maliciously break down or other¬ 
wise ^iestroy the dam of any fish-pond, or of any water which sh^ be 
priA'ate property, or in wdiich there shall be any private right of 
fishery, with intent thereby to take or destroy any of the fish in such 
pond or water, or so os thcTcby to cause the loss or destruction of any 
of tlie fish, or shall unlawfully and maliciously put any lime or other 
noxious material in any such pond or water, with intent thereby to 
destroy any of the fish therein, or shall unlawfully and malioiously 
break down or otherwise destroy the dam of any mill-pond, every 
such offender shall be guilty of a misdemeanor, and, being convicted 
thereof, shall bo liable, at the discretion of the court, to bo transported 
beyond the seas for the term of seven years, or to be imprisoned for 
any tom not exceeding two years; and, if a male, to^e once, twice, 
or thrice publicly or privately whipped (if theteourt shall so tUnk 
lit), in adoition to such imprisonment.” 

The above section provides against ..the defect in the foimer stat 
9 Geo. 1, c. 22, under w'hich it was held, that if the prisoner broke 
down the mound of the pond with intent to steal the tish, it was not 
within the statute. Jtoss's Muss, ^ Mg. 10, 
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'WTTH XJCC^ABD TO TUENl’lKK-GATES, TOLt-HOCSEg, ETC. 

By the 7 & 8 Geo. 4, e. 30, s. 14, “if any person shall unlawfully 
and malioionsly throw down, level, or otherw’ise destroy, in whole 
or in part, any turnpikt-gate, ox any wall, chain, rail, post, bar, or 
other fence belonging to any turnpike-gate, or set up or ert'oted 
to pr6vent passengers passing by without paying any toll directed 
to he paid by any act or acts of parliament relating thereto, or any 
house, building, or w'eighiug-cngmc erected for the better collection, 
aBoertainmeut, or security o? any such toll, every such offender shnll 
he guilty of a misdemeanor, and, being convicted thereof, shall be 
puoishea accordingly.” 


WITH BEGAK® TO THEES A^J) VEOETAnEE ri’.ODl'CTlO'S. 

Proof of catting, (Sir., trees, tVc. ahove the ralae of\l. in parks, vVe.j 
The provisions on this subject were fomierlr contaiut d in the statutes 

6 Geo. 3. c. 36, and 4 Geo. 4, o. 64 ; but these were repealed by the 

7 & 8 Geo. 4, o. 27, and the follotving provisions substituted by llxe 
7 & 8 Geo. 4, c. 30. 

By the 19th section of that statute, “ if any person shall unlaa-- 
fully and maliciously cut, break, bark, root up, or otherwise destroy 
or damage the whole or any part of any tree, sa{»ling or shrub, or any 
underwood, resjMJctivcly growing in any park, pleasure ^»una, 
garden, orchard, or avenue, or in any gr<jund adjoining or belong* 
ing to any dwelling-house, every such olfendvr (in case the amount 
of the injury done shall exceed the sum of one jwund) shall 
be guil^ of felony, and, being con.'icttd thereof, shall be lifihle, 
at the discretion of the <H)urt, to be transported l»eyoud the seas 
for the term of seven years, or to be imprisoned for any term 
not exceeding two years; and, if a male, to be once, twie-e, or thrice 
publicly or privately whipjted (if the court shall so think lit), in 
addition to such imprisonment; and if any person shall unlawfully 
and maliciously out, break, bark, root up, or {Uherwise destroy or 
damage the whole or any part of any free, sapling, or shrub, or any 
underwood, respectively growing elsewhere than in any of tlie situa¬ 
tions hereinbefore mentioned, every such oflender (in case the amount 
of the injury done shall exceed the sum of live pounds) shall bo guilty 
of felony, and, being convicted thereof, shall be liable to an;j? of the 
punishments which the court may award for the felony hereinbefore 
hast mentioned.” 

The proseci^r must prove: 1. that the tne, sapling, &c., in 
(Question, was growing in some park, pleasure ground, &c.; 2. that 
its value exceeded If. ; 3. that it is the prt*pi,rty of the prosecutt)r; 
4. that the defendant cut, rooted it up, or othirwihc destroyed or 
damaged the whole or some part of it; 5. that tlic act of the 
defendant was wilful and malicious. 

When the ground is described as adjoining to a dwelling-house, 
and it aj^oars that the ground and dwSling-hoif^' are separated by 
a walk, it is a variance. Modge^s case, Moo. <Sl- MuUi,, N. 1\ C. 
341. 
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Upon the statute 9 Gteo. 1, c. 22, s. 1, the words of whioh 
were, “shall’cut down or otherwise destroy,” it was heW that 
the cutting down of fruit-'tr^s, though suoh cutting down did 
not destroy the trees, was within the act. Taylor\ case, Musa. 
^ i?.V. 373. 

Tne actual injury to the trees themselves must exceed the value of 
the sum mentioned in this section. When therefore the prisoner 
was indicted for having done damage*to trees in a hedge to an 
amount exceeding 5/., it ap^ared that the actual injury done to the 
trees amounted to U. only, W that it would he neccssarv to stub up 
the old heap and replace it, the expense of which would be 4/. 14s. 
more; the conviction was held to be wrong. Whiteman's case, 1 
Dear. C. (\ R. 333; S. C. 23 L. J. M. C. 120. 

liy Hie 9 Ooo. 4, c. fle, s. 19 (I.), persons damt^ing trees, saplings, 
shrubs, or underwood betw'cen sunset and sunrise are guilty of felony 
punishable by transportation for seven years, or imprisoument not 
exceeding two years; and persons doing the like damage between 
sunrise and sunset, if such damage exceed 51., arc also guilty of 
felony punishable in the same manner, hut if such damage be under 
51. are punishable summarily by imprisonment not exceeding twelve 
months. 

Rrnqf of ih'Ktroyhiy or dnmtujiny trees, ii’c., wheresoever growing, 
of uuy nthiK above l.«.] JBy the 7 & 8 Geo. 4, e. 30, s. 20, “if any 
[K'rson shall unlawfully and maliciously cut, break, bark, root up, or 
otherwise destroy or damage the whole or any part of any tree, 
sapling, or shrub, or any underwood, wheresoever the same may be 
respectively growing, the injury done being to the amount of Is. at 
the least, every such offender, being convicted before a justice of the 
I)eaoe, shall, for the first offence, forfeit and pay, over and above the 
amount of the injury done, such sum of money, not exceeding five 
pounds, as to the justice shall seem meet; and if any person so con¬ 
victed shall afterwards bo guilty of any of the said offences, and shall 
be eonvhited tljoreof in like manner, every such offender shall for such 
second offence be committed to the common gaol or house of correc¬ 
tion, there to be koj)! to hard labour for such ternj, not exceeding 
tw'clve calendar months, as the convicting justice shall tliink fit; and 
if such second conviction shall take place before two justices, they 
may further order the offender, if a male, to lie once or twice pub¬ 
licly or privately whipped, after the expii’ation of four days from the 
time of such conviction ; and if any person so twice convicted shall 
afterwards commit any of the said oil'ences, such offender shall be 
deemed guilty of felony, and, being convicted thereof, shall be lialu^ 
to any of the punishments which the coui*t may award for the felony 
hereinbefore last mentioned.” 

The prosecutor must prove, 1. the two previous ooavictions by 
certifiM copies; 2. the commission of the third offence, -by proving 
the cutting, &c., of the tree; 3. that it is above the alue of Is.; 
4. that it is the property of the party mentioned; and 5, that the 
act was done wilfully ana maliciously. 

Proof of destroying plants, ^r., in a garden.'} By the 7 & 8 Geo. 4, 
0 . 30, 8. 21 (the* 9 Geo, 4, o. 56, s. 21, I.), “ if (my person shall 
unlawfully and maliciously destroy, or damage with intent to destroy, 
any plant, rpot, fruit, or vegetable production, growing in any garden, 
orchard, nursery ground, hothouse, greenhouse, or conservatory, 
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every such offender, being conricted thereof before a justice of the 
peace, shall, at the discretion of the justice, either be*^committed to 
the common gaol or house of correction, there to be imprisoned only, 
or to be imprisoned and kept to hard labour, for any term not ex¬ 
ceeding six calendar months, or else shall forfeit and pay, over and 
above the amount of injury done, such sum of money, not excctding 
twenty pounds, as to the justice shall seem meet; and if any person 
so convicted shall afterwards commit any of the said offences, such 
offender shall be deemed guilty of felony, and, being convicted thereof, 
shall be liable to any of the punishments which the court may award 
for the felony hereinbefore last mentioned.** 

The proofs on a prosecution for tliis offence will resemble those in 
the last case. 

The words “plant,** or “vegetable production,*’ do not apply to 
young fruit-trees, llodge $ eu-se, M. «.y 3/. 341, ante, p. 6G4, 

Proof of cutting or destroying htphinds,'\ By the 7 & 8 Crco. 4, 
c. 30, 8. 18, “if any |>er8on sbail unlawfully and maliciously cut or 
otherwise destroy iny hopbinds growing on jmles in any jdantation 
of hops, every such offender shall be guilty of felonv,’’'fand being 
convicted thereof, was liable to be transported for life, or for not 
less than seven years, or to he imprisoned for not exceeding lour 
years, &c.3 

The 7 Wm. 4 and 1 Viet. c. 90, s. 2, rei>ea38 so much of the above 
section as relates to the punishment of jursons convicted of the 
offences therein specified, and enacts, that ‘ ‘ every person convicted 
after the commencement of this act of any such offences respectively, 
shall be liable to be transported beyond the seas for any term not 
exceeding fifteen years, nor less than ten years, or to be imprisoned 
for any term not exceeding three years#?’ 

For s. 3 of the abovc^ act, see ante, p. 358. 

The prosecutor must prove the cutiing or destroying of the hop- 
binds, that they were growing on poles in some plantation of hops, 
the property of the party specified, and that the act was done unlaw¬ 
fully and maliciously. 


WITH KEGAKI# TO SHIPS. 

Proof of destroying ships tcifh infant, i^e.] The offenoc of destroying 
ships with intent to defraud underwriters, &c., w'as provided against 
the 43 Geo. 3, e. 113, and 33 Geo. 3, c. 07, whicn were repealed 
by Uie 7 & 8 Geo. 4, c. 27, and a new enactment substituted by the 
7 & 8 Geo. 4, c. 30, s. 9, but which section has also been repealed aud 
re-enacted, with some verbal alterations, by the 7 Wm. 4 and 1 Viet, 
c. 89, 8. 6 (E. & I.). 

The prosecutor must prove, 1. that the matter set fire to was a ship 
or vessel; 2. the act of setting lire to or destroying; 3. the intent 
within the words of the statute; and 4. the malice. 

Patteson, J., inclined to think that a pleasure-boat, eighteen feet 
long, was a ship or vessel within the meaning of the act. Powyer's 
case, 4 C. ^ P. 569; see also Smithls case, ante, p. 276. 

In construingthe repealed acts of the 4 & 10 Oeo. 1, it was ruled that 
if a ship was only run aground or stranded upon a r^ok, and was 
aiterwaids got'off in a condition capable of being easily refitted, she 
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could not bo said to be either cast away or destroyed. De Londons 
tsetse, 2 Hast, P, C. 1098. 

Where the intent is laid to bo to defraud the underwriters, see os 
to the proof of the pcdicy, ante, p, 273. 

Proof of maliciomly damaging skips, otherwise than hy fire, with 
intent to destroy the same, (1*0.] By the 7 & 8 Geo. 4, c. 30, s. 10, 
(the 9 Geo. 4, c. 66, s. 10, I.), “ if any person shall unkwfully and 
maliciously damage, otherwise than by hre, any ship or vessel, 
whether complete or in an unfinished state, with intent to destroy the 
same, or to render the same usele8B,'every such oflender shall ^ guilty 
of felony, and, being convicted thereof, snail be liable, at the discretion 
of the court, to be transported beyond the seas for the term of seven 
years, or to be imprisoned for any term not exceeding two years; 
and, if a male, to be once, twice, or thrice pnblicly or privately 
Avhipped (if the court shall so think fit), in ad^tion to such impri¬ 
sonment.” 

The proofs, uj^n a prosecution for this offence, will resemble those 
in the case last mentioned, except that it will be snfiicient to prove an 
intent to d«;stroy the ship, without showing any intent to prejudice 
any person thereby. 

In an indictment under this clause, it does not appear to be 
necessary to aver that tlie damage was done “ otherwise than by 
fire,” if the mode in which it was done be stated, os by boring a hole 
in the hotlom of the vessel. Jt. v. Pouyer, 4 C. k P. 559. See 
ante, Armn. • 

Pritof of exhihitiug false lights, Sfc., with intent to bring ships into 
(htngtr.2 By the 7 \Vm. 4 and 1 Viet- c. 89, s. 5 (E. & I.), (re¬ 
enacting part of the 11th section of the 7 & 8 Geo. 4, c. 30, and the 
9 Geo. 4, c. 5(J (I.), with some verbal alterations,) “ whosoever shall 
unlawfully exhibit any false light or signal, with intent to bring any 
ship or vessel into danger, or shall unlawfully or maliciously do any 
thing tending to the immediate loss or destruction of any ship or 
vessel in di^tre88, shall be guilty of felony, and, being convicted 
thereof, shall suffer death.” 

This sentence may be recorded. 

Prmf of destroying wreelis, or any articles belonging thereto,'] By 
the 7 Wm. 4 and 1 Viet. c. 89, s. 8 (E. & i.), (re-enacting the other 
part of tlie 11th section of the 7 & 8 Geo. 4, o. 30, and the 9 Geo. 4, 
c. 56 (l.\ with some verbal alterations,) “ whosoever shall unlawfully 
pd maliciously destroy any part of any ship or vessel which shall Ije 
in distress, or be stranded or cast on shore, or any goods, mcrohan- 
dho, or articles of any kind belonging to such ship or vessel, shall be 
giiilty of felony, and, being oonvictea thereof, shall be liable, at the 
discretion of the cou.’t, to be trans|>orted beyond the s*^a8 for any 
term not exceeding ffftocn years, nor less than ten years, or to be 
imprisoned for any term not exceeding tliree years.” 

For B. 4 of the above act, providing against the setting fire to or 
destroying ships with intent to murder, &c., see ante, p. 275. 

Pro^of crUtii^ away buoys, <S!*c.] Another offence, connected with 
that of m^icious injury to ships, is the wUM destruction of buoys; 
with regard to which it is enacted, by the 1 & 2 Goo. 4, o. 75, s. 1, 
“ that if any person or persons shall wilfully cut away, cast adrift, 
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remove, alter, deface, sink, or destroy, or in any other way injure or 
conceal any buoy, buoy-rope, or mark, belonging to any ship or 
vessel, or which may be attached to any anchor or cable belonging to 
any ship or vessel whatever, whether in distress or otherwise, sucli 
person or ne^ons so offending shall, on being oonvicted of such offsneo, 
t)€ deemeu and adjudged to be guilty of felony, and shall be liable to 
be transported for any term not exceeding seven years, or to be 
imprisoned for anv number of years, at tlie discretion of the court in 
which the ounviclion shall be made.” 

Proof of receirhtff auchors, u-riylml opj] By the 1 & 2 Geo. 4, 

c. 75, B, 12, “ if any person shall knowingly and wilfully, and with 
intent to defraud aiid injure the true owner or owners thereof, or any 
Iverson interested therein as aforesaid, purchase or receive any anchors, 
cables, or goods or mercltandize, which may have been taken up, 
W’eighed, swept for, or taken possession of, whether the same shall 
have belonged to any ship or vessel in distress or otherwise, or 
whether the sani’ shall have been prt'served froui any wreck, if the 
directions thereinbefore contained, with regard to siich articles, shall 
not have been previouslv com]>lied with, such person or perstms shall 
on conviction thereof Be deemed guilty of receiving stolen goods, 
knowing the same to be stolon, as if the same had been stolen on 
shore, and suffer the like punishment as for a misdemeanor at tho 
common law, or be liable to be transjtorted for seven years, at th« 
discretion of the court, bt'foro which, he, she, or they shall be tried.” 

And by sect. l.>, persons carni ing anchors and cables abroad may 
be transported for any term not exceeding seven years. 

By 1 and 2 Geo. 4, c. 76, similar provisions arc made for tho Cinijue 
Ports. 

See also the 2 Geo. 2, c. 2H, s. 1.1, and the 2 and 1 Viot. c. -17, 
ss. 27, 2.H, as to cutting and destroying, Ae., cordage, &<*., on the 
Thames. 


w'lxn BEG AW* TO MArni>'i:nY axi> goods tx corusi: of 

MANTFAeri'IlE, 

The law relating to the destruction of machinery was contained in 
a variety of statutes which were repealed by the 4 Geo. 4, o. 46 ; and 
the latter statute, so far as it relates to the same subject, was also 
repealed by the 7 & H Geo. 4, e. 27, and the following provisions 
suWituted by the 7 8 Geo. 4, c. .10 ; the third section of which 

enacts, “ that if any person shall unlawfully and maliciously out, 
break, or destroy, or damage with intent to deatroj-, or to render 
useless, any goods or article of silk, woollen, linen or cotton, or of 
any one or more of those materials mixed with each other, or mixed 
with any other material, or any framework-knitted piece, stocking, 
hose, or lace, respectively, being in the loom or frame, or on any 
machine or engine, or on the rack or tenters, or in any stage, process, 
or progress of manufacture; or shall unlawfuUy and maliciously cut, 
break, or destroy, or damage with intent to destroy, or to render use¬ 
less any warp or shut© of silk, woollen, linen, or cotton, or of anv one 
or more of those materials mixed with each other, or mixed with any 
other material, or any looni, frame, machine, engine, rack, tackle, or 
implement, whether fixed or moveable, prepared for or employed in 
carafcg, spinning, throwing, weaving, fulling, shearing, or otherwise 
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manufacturing or preparing any such goods or articles; or shall by 
force enter into any house, shop, building, or place, with intent to 
commit any o^ the offences aforesaid; every such oflender shall be 

f uilty of felony, and being convicted thereof, shall bo liable, at the 
iscretion of the court, to bo transported beyond the seas for life, or 
for any tenn not less than seven years, or to be imiirisdned for any 
term not exceeding four years, and, if a male, to be once, twice, or 
thrioe publicly or privately whipped (if the court shall think fit), in 
addition to such imprisonment.” 

The 9 Geo. 4, c. 56, s, 3 (I.), exactly corresponds with tho above 
clause, except that the word “ linen” appears to be omitted, through 
mistake, ana the word “ mohair,” which is not in the English statute, 
is introduced. , 

These clauses enumerate a variety of separate offences. The proofs 
in general will be: 1. j)roof of the unlawful and malicious act; 2. the 
nature of the projKtrty upon which that act was done, which must 
amjcfT to be within the description of the statute; 3. the property of 
the prosecutor; 4. the intent with winch the act was done, accorcung 
to the statute; and 5. the malice. 

'Where the prisoner was indicted, under the 28 Geo. 3, c. 55, s. 4, 
for entering a shop, and maliciously tlitmaf/iuf/ a certain frame used 
for the making of stockings, and it appeared that he had unscrewed 
and carried away a part of the frame, called the half-jack, an essen¬ 
tial part of tho frame, without which it is useless, this was held a 
damaging of the frame withiu the statute. Tace^s case, Mass, ^ 
Mg. 452. 

Where tho prisoners were charged, under the 22 Geo. 3, o. 40, s. 1, 
with breaking into a house, with intent to cut and destroy certain 
tools emplrjyed in making woollen goods, and it appeared that the 
article aestroyed was part of the loom itself, they were held to be 
rightly acquitted. JbnPs case, Muss. Mg, 483, 

Proof of desfrvging threshing-machines, and certain machines used 
in manufactures.^ JJy the 7 & 8 Geo. 4, c. 30, s. 4, “if any 
person shall unlawfully and maliciously cut, break, or destroy, or 
damage with intent to destroy or to render useless, any threshing- 
machine or any machine or engine, w'hether fixed or moveable, pre¬ 
pared for or employed in any manufacture whatsoever (except the 
manufacture of silk, woollen, linen, or cotton goods, or goods of any 
one or more of those materials, mixed with each other, or mixed with 
any other material, or any framework-knitted piece, stocking, hose, 
or lace); every such offender shall l)c guilty of felony, and, being 
oonviot^ thereof, shall be liable, at the discretion of the court, to be 
transported beyond the seas for the term of seven years, or to be 
imprisoned for any tern not exceeding two pars; and, if a male, to 
be once, twice, or ^ioe publicly or privately whipped (if the court 
shall so think fit), in addition to such imprisonment.” 

The 9 Geo. 4, c. 56, s. 4 (I.), is exactly the same, except that the 
words “ or any tool or implement” are introduced after the word 
“ moveable.” 

It has been held in several cases, that it is on offence within the 
statute, thougH the machine at tlie time when it is broken, has been 
taken to pieces, and is in different places, only requiring the carpenter 
to put those pieces to|;etheT again. M. v. Maekerell, 4 (7. ^ P. 448. 
So where the machine was worked by water, and the prosecutor 
expeotiDg a riot, took it to pieces, and removed the pieces to 
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distanoii of a quarter of a mile, leaving only the water-wheel and it« 
axis standing, and the wheel was destroyed by the prisoners; this was 
held to be an offijnee within the statute. Fiilcr's cme^ 4 V. ^ JP. 449. 
Where certain sideboards were wanting to a machine at the time it 
was destroyed, but which did not render it so defective as to prevent 
it altogether from working, though it would not work so effectually, 
it was still held to bo a threshing-machine within the statute. 
HartletPs case, SaHsb. Sp. Com, 2 Deac. I}ig, C, L. 1517, So also 
W'here the ow'ner removed a wooden stage, belonging to the machine, 
on which the man who fed the machine was accustomed to stand, and 
had also taken away the legs; and it appeared that, though the 
machine could not be conveniently worked without some stage for the 
man to stand on, yet that a cluiir^or table, or a number of sheaves of 
com, would do nearly as well, and that it could also bo worked 
without the legs; it was held to be within the statute. ChuhCs 
case, Salish. Sp, Com. 2 Deac. Dig. C. L. 151. llul where the 
owner had not only taken the machine to pieces, but broken the 
wheel, from fear of its being set on tire: audit ap])eared that, without 
the wheel, the engine could not be worked ; this w'as held to take the 
ease out of the statute. West's vase, Salish, Sp. Com. 2 Deac, Dig. 
C. L, 1518. See also Cnttchley's case, antc,-^. 24. 


WITH BEOABD TO WOKKS OF AKT. 

By the 8 & 9 Tict. c. 44 ("E. & 1.), s. 1, “ every person who shall 
nnlawfully and maliciously destroy or damage anirthing kejit for the 
par]>oses of art, science, or literature, or as an object of curiosity, in 
any museum, gallery, cabinet, library, or other repository, which 
museum, gallerj-, cabinet, or library, or other repository is either at 
all times, or from time to time, open for the admission of the public, 
or of any oonsiderable number of persons to view the same, either by 
permission of the proprietor thereof, or by payment of money before 
entering the same, or any picture, statue, monument, or painted glass 
in any church, chapel, or other jdaee of religious worship, or any 
statue or monument exposed to public view, shall be guilty of a mis¬ 
demeanor, and, being duly convicted thereof, shall be liable to be 
imprisoned for any period not exceeding six months, and, if a male, 
may, daring the period of such imprisonment, be put to har<i labour, 
or be once, twice, or thrice privately whipped, in such manner as the 
court before which such person shall be tried, shall direct.'* 

By a, 2, “ every punishment imposed on any person for an offence 
against this act shall apply and be enforced, whether the offence shall 
be committed from malice conceived against the owner of the thing 
damaged or destroyed, or not.” 

By 8. 3, ” any person found committing any offence against this act 
may be immediately apprehended, without a warrant, by any other 
person, and forthwith taken before some neighbouring justice of the 
peace, and be dealt with according to law.” 

By 8. 4, ” nothing herein contained shall be deemed to affect the 
right of any person to recover by action at law damages for the injuiy 
so ootamittoa.” 

By skMf every person wj^o shall abet, counsel, or procure the com¬ 
mission of any bffence against this act, shall be punished as a prinoipjal 
offender,” 
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Blowing up dwelling-houses—some person being therein, 4‘cO By 
the 9 & 10 Viet. c. 26, s. 1, it is enacted that “ whoever shall anlaw- 
fully and maliciously by the explosion of gunpowder or other ex¬ 
plosive substance destroy, throw down, or damage the whole or any 
part of any dwelling-house, ang person being th^ein, shall be guilty 
of felony.’’ • 

By sect. 2, **that whoever shall unlawfidly and maliciously by 
the explosion of mn|)owder or other explosive substance destroy or 
dam^e any building with intent to murder any person, or whereby 
the life of any i)er8on shall be endangered, shall be guilty of felony.” 

By sect. 6, “ that whoever shall be convicted of any felony 
herein-before mentioned, shall be liable, at the discretion of the court, 
to be transported beyond the seas for the term of his natural life, or 
for any term not less than fifteen years, or to be imprisoned for any 
term not exceeding three years.” 


Attempting to blow up buildings.'] Sect. 0 of the 9 & 10 Viet, c. 
25, enacts that ** whoever shall unlawfully and maliciously place, or 
throw in, into, upon, against, or near anv building or vessel, any 
giin|»owder or other oxjdosive substance, with intent to do any bodily 
damage to any person, or to destroy or damage any building or vessel, 
or any machinery, working-tools, fixtures, goods, or chattels, shall, 
whether or not any explosion take place, and vrhether or not any 
injury is eft’ected to any person, or any damage to any building, 
vessel, machinery, wor&ng-tools, fixtures, ^ods, or chattels, bo 
guilty of felony; and being convicted thereof shall be liable, at the 
discretion of the court, to he transported beyond the seas for any 
term not exceeding fifteen year.«, or to be imprisoned for any term 
not exceeding two years.” 


Manufaetnring ejrplosiee substanees for purpose of committing 
above o^enecs.'] Sect. 8 enacts, that whoever shall knowingly 
have in his possession, or make or manufacture any gunpowder, 
explosive substance, or any dangerous or noxious thing, or any 
machine, engine, instrument, or thing, with intent by means thereof 
to commit, or for the purpose of enabling any other person to commit, 
any offence against this act, shall be guilty of a misdemeanor; and on 
conviction thereof, shall be liable to bo imprisoned for any term not 
exceeding two years.” 

Punishment, i^ c.^under art.l Sect. 9 enacts, that “ every male 
person under the age of eighteen years, who shall be convicted of any 
olienoe under this act, or who shall be convicted of felpniously setting 
tire to any building, vessel, or mine, or to any stack or steer, shall 
be liable, at the discretion of the courjt before which he shall be oon- 
vioted, in addition to any other sentence which may be passed upon 
him, to be [lublioly cr privately w’hipped in such manner and as 
often, not exceeding thrice, as the court shall direct.” 

Soot. 10 enacts, that *• in the cose of every felony punishable under 
this act, every principal in the second degree, and every accessary 
before the fact, shall be puni^able in the same manner as the princi- 
pal*iu the first degree is by this act punishable; and every accessary 
after the fact to any felony punishable under this act shall, on con- 
viotioiL be liable to be imprisoned for any term not exceeding two 
years.” ' 

Beet. 11 enacts, that whore any person shall be convicted of any 
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ofifenoe punifikable under this act for which imprisonment may hi- 
awarded, it shall be lawM for the court to sentence the o6lhnder to 
be imprisoned, or to be imprisoned and kept to hard labour, in tlie 
common mol or house of correction, and! also to direct that the 
otfondm? ^all he kept in solitary confinement for any portion or 
portions of such imprisonment, or of such imprisonment with hard 
labour, not exceeding one calender month at any one time, and not 
exoeedmg three calendar months in any one year, as to the court in 
its discretion shall seem meet.” 

Formialicious injuries to railways, sec /wrt, title Mailwa^s, 
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Proof in caHen of Icillinff in the perfhnna/u e of a lanfal act . 678 

PunUdmicnt of tuamlattyhter ....... 679 


lihfinction hchrecn manslaitfjhtir and murder.'] Manslaughter is 
principally distin^fuishahlo from muxtlcr in this, that though the act 
which occasions tiic dcatli is unlawful, or likely to ])e attended with 
bodily mischief, yet the luulioc, either esju'Css or. hnjdied, which is 
tlic very essence of murder, js pix'sunied to b<i wanting in man¬ 
slaughter, tli<> .let h( iug rather imputed to the intirmiU' of human 
nature, 1 Jiast. P. C. 218; Poster, 29(». Jt also ditiVrs irom murder 
in this respeet, that tlierc eaniu)t he any accessaries bdftwc the’fact to 
manslaughter, since the act is pre.sumed to he altogctiith' sudden and 
without i)rc>a<ditation. 1 Ila/c, P, '137. Thus if there be an 
indictment chargiug A. with juurdcr, and 11. and C. with counselling 
and ahetting, as necessaries before the fact only, (and not as present, 
aiding and alH'tting, for such are principals,) and A* is acquitted of 
murder, but found guilty of manslaughter, 11. and C. must be alto¬ 
gether actjuittwl. I Jlaic, P. f\ ‘1117, ‘156 ; 1 Itass. htj Urea. 679. 

Where A. was indicted for the wilful murder of !>., and C. was 
indicted for receiving, harbouring, and assisting A., wtll kndwing 
that ho had committed the felony and murder aforesaid ; Tindal, 
0. d., held, that if the olleiiee of A. was reduced to raans^Jaughter, 
might, notwithstandiug, Ix' found guilty as an acocs.sary aftCi’ the 
fact. Greenacres rase., 8 C. A P- 35, “ 

In considering the evidimee in cases M manslaughter, it will merely 
be neoessarv to stale the points shortl * and to refer generally to the 
cases, all oi which will be found set iorth at length under the title 
Murdkr. 

The subject of manslaughter will be treated under the following 
heads: 1, cases of nrovocution; 2, cases of mutual combat ; 3, cases 
of resistance to officers of justice, &c.; 4, cases of killing in the 
prosecution of an unlawful or w'anton act; 5, cases of killing in the 
exeeution of a lawful act, improucrlv performed, or performed without 
lawful authority. See 1 Jtuss. bp (frea. 597. 

Proof in cetaes of proroeation.] Wlicnever death ensues from sudden 
transport of passion or heat of wood, if upon reasonable provocation, 
and trithout malice, or upon sudden combat, it will be manslaughter 
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if without sttoh provocation, or if the blood has had reasonable time 
to cool, or if there be ©videnoo of express malice, it will be murder. 
l.Eiistf P. C, 232; Foster^ 313. But where the provocation is 
sought by the prisoner, it will not fqpiish any defence against the 
charge of murder. 1 Fast, P. C, 23»; 1 Hale, P. C. 467. 

Words of reproach, how grievous soever, are not a provocation 
sufficient to free the party killing from the charge of muraer, neither 
are indeoent or provoking actions or gestures, without an assault. 
Foster, 25K), 291; Jirain's case, 1 Hale, P. C, 465; 1 Buss, by 
Orcfh, 514; Morhi/'s ease, 1 Hale, P. C. 456; KeU 66; 1 East, 
P. C. 233. 

Although an assault is in general such a provocation as that, if the 
party struck strikes again, and death ensues, it is only manslaughter; 
yet It is not every trivial assault which will furnish such a justifitja- 
tion. 1 East, P. <r'.23fi; 1 Buss, hy Orea. 515 ; Stedman*s rase, Foster, 
292; Beasou's case, Foster, -293 ; 2 Sir. 499; 1 East, P, C. 3t0. On 
the subject of blows accompanied by words, Pollock, C. B., has ex¬ 
pressed himself as follows, “If there be a provocation by blows, 
which would not of itself render tho killing manslaughter, but it be 
accompanied by such provocation, by means of vrords and gestures, as 
would be calculated to produce a degree of exasperation equal to that 
which would be produced by a violent blow, I am not prepared to say 
that the law will not regard these circumstances as rwuoing tho 
crime to that of manslaughter only.” Shertcood's ease, 1 C. K. 656. 

In oases depending upon provocati<»n, it is always materid to con¬ 
sider the nature of the weapon used, by the prisoner, as tending to 
show the existence o*f inglioe. If a deadly weaiwn be used, the pre¬ 
sumption is, that it was intended to proauce death, which will be 
evidence oif malice; but if, the weapon was not likely to produce 
death, that presumption will *be wanting. 2 Jjord Itaym. 1498; 
Bowley^s eassfVl Bep. 87 ; I Hale, P. C. 453 ; Poster, 294; 1 East, 
P. C’. *236 ; 1 Leach, 368 ; Wigg's case, 1 Leach, 378 («). In order 
that the ]»ro^o^ation may have the eftect of reducing the offence to 
manslaughter, it must appear to have been recent; for if there has 
been time for passion to subside, and for reason to interpose, the 
homicide will be murder. Foster, 296 ; 1 East, P. C, 262; 2 Lord 
Baym. 1496; 0»eLy's case, 2 fitr. 766; 2 Lord Baym, 1485; Hay- 
ward^s case, 6 0. tS* P. 157. As evidence of provocation is only an 
answer to that presumption of malice which the law infers in every 
ease of homicide, if there be proof of express malice at the time of 
the act committed, the additional circumstance of provocation will 
not extehnate the offence to manslaughter. In such a case, not even 
previous blows or strugglin^will reduce the offence to homicide. 1 
Buss, by Gred, 586 ; Maso^ ease, P'ostcr, 132 ; 1 East, P. C. 239. 
There is one peculiar case of provocatiou which the law recognises as 
sufficient to reduce the act of killing to manslaughter; where a man 
linds another in the act of adultc^ wiUi his wife, wd kills him in the 
first transport of his passion. Manning's ease, Sir T* Baym. 212; 
I Buss, by Grea. 581. But if tho husband kill the adulterer deliber¬ 
ately, and upon revenge, after the feet and sufficient oooli;^ time, the 
provocation will net avaM in alleviation of the guilt. 1 East, P. C 
261, Kellis case, 2 C. d* 814, per Bolfe, B. 

So if a i^lher see a person in the act of oonunitting an nnnitural 
(KSenee with his sent and distantly kiU him, it seems that it will be 
only manslaughter,' and ^at of tfie lowest de^e; but, if he oidy 
hour of it, and gorio search of the person, and meeting him, strike 
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him with a stick, and afterwards stab him with a knife, and kill him, 
in point of law it will be murder. Fisher'« case, 8 V. <Jr P, 182. 

In the above ease. Pork, J.yfaid, that whether the blood has had 
time to eool or not, is a questrfti for the court, and not for the jury, 
but it is for the jury to ftnd what lenjjth of time elapsed between the 
provocation received and the act done. 

It has been held by Bolfe, B., that a blow ^ven to the prisoner’s 
wife would afford the same justification as a blow given to* the pri¬ 
soner himself, so ns to reduce the killing to manslaughter. 4?*. 
Henry Rodyers, JfiV, York Spr. Ass. 1842. 

It has been held by Park and lattledale, JJ., that Orindley's case, 

1 Rim. by Grea. 8, in which Holroyd, J., ruled, that though volun¬ 
tary druakonnoss cannot excuse from the commission of crime, j’ct 
Avhere, as ujion a charge of murder, the question is, whether an act 
U premeditated or not, or done only from sudden heat or impulse, the 
fact of the party being intoxicated was a circumstance proper to be 
taken into consideration, is not law. CarrolVs case, 7 C. ^ P. 145. 
Where the priiioncr was indicted for stabbing with a fork with intent 
to mnrder> and it*apj»eared that ho was in liquor, Alderson; B., said, 

“ If a man uses a stick, you would not infer a malicious intent so 
strongly against him, if drunk, when he made an intemperate use of 
it, as yon would if he had used a different kind of weapon; but where 
a dangerous w'eapon is used, wduch, if jas<>d^ must produce grievous 
bodily harm, drunkenness can have no effect-on the consideration of 
the malicious intent of the party.” Meakin's case, 7 C. P, 297. 
In Thomas's case. Id. 817, which' was also an. indictment for malici¬ 
ously stubbing, Parke, B., told the jury, that “drunkenness may be 
taken into cousidcratiou in eases where, what thqlawdeiems sufficient 
provocation has been ^iven, because the question is, in such cases, 
whether the fatal act is to be attributed to the passion of anger, 
excited by the previous provocation, and that passion is more easilr 
excitable in a person when in a state of intoxication than when he is 
solier. So, where the question is, whether words have been uttered 
witli a dolibcrute purpose, or are merely low and idle expressions, the 
drunkenness of the person uttering them is proper to be considered. 
But if there is really a previous determination to resent a slight 
affront in a barbarous manner, the state of drunkenness in which the 
prisoner was, ought not to be regarded, for it would furnish no excuse.” 

Proof in cases of mutual comhat.'] Death in the course of a mutual 
combat, though in some oases it amounts to murder, is genoMiUy 
found to constitute manslaughter only, there being most frequently 
an absence of that malice requisite to aVbnviction for murder, and a 
sufficient degree of provocation to show such absence. 

The degree of provocation is not altogether of the same nature in 
these cases as in those mentioned under the last head, for whe^e, upon 
words of reproach, or indeed upon any other sudden provocation, the 
parties come to blows, and a combat ensues, in which no undue ad- 
vantt^e is taken on either side, and one of the parties is killed, 
it is manslaughter only, 1 East, P. C. 241; 1 JIak, P. C. 456; 
Foster, 295. But if one of the parties provide himself with a deadly 
weapon beforehand, whieh he uses in the course of \he combat, and 
kills his adversary, this wBl be murder, though it would be only 
manslaughter if, in the heat of the combat, he snatched up the weapon, 
or had it in his hand at the commencement of the combat, but without 
an intention of using it. Anderson's case, 1 Rues,*by Grea, 531; 

' o o 9 
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KessaVs case, 1C. ^ P. 437 ; Snow's case, 1 Past, P. C, 244-5; 
and see Murphy's case, post, p. 702. 

Not only may death, in the course of a mutual combat, be heightened 
to murder by the use of deadly weapoms, but by the manner of fight¬ 
ing, as in “ an up and down fight.’’ Thorpe's case, 1 Lewin, C. C. 
171. To reduce the homicide to manslaughter in these cases, it must 
appear that no undue advantage was sought or gained on either side. 
Poster, 295; 1 Past, P. C, 242; Tfltitely's case, 1 Lemn, C. C. 173. 
Th^ljiapse of time between the origin and the quarrel is also to be 
grewiy considered, as it may tend to prove raalioe. Lynch's case, 
3 C. q P. 324. lint it is not in every case where there has been an 
old grudge that malice will be presumed. Hawk. P. C. b. I, c. 31, 
s. 30; 1 Hale, P. C. 452. 

If two parties go out to strike one another, and do so, it is an assault 
in both, and it is quite immaterial wdiich strikes the first blow. R. 
V, Lewis, 1 C. H)' K. 419. All struggles in anger, whether by fighting, 
wrestling, or in any other mode, are unlawful, and death ocoasioned 
by them is manslaughter at the least. R. v. Canniff, ,9 C. ^ P. 639. 

The case of deliberate duelling is an exception to the geueral rule, 
that death ensuing in the course of a mutual combat is manslaughter 
only. Foster, 297. The authorities upon this subject will be found 
under the head Murder,- 

Proof in cases of resisfanee to qficers (f justice, The cases of 

homicide which arise in the instances of oliiccrs of justice, or others 
having authority to arrest, where resistance is made to them in the 
execution of their duty, include every species of homicide. If the 
officer is killed in ,the lawful execution of his duty, by the party 
resisting him, it is murder. If he be killed when acting under a void 
or illegal authority, or out of his jurisdiction, it is manslaughter, or 
excusable homicid(‘, according to the circumstances of tlie case. ■ If 
the party about to be arrested resist, and be killed, or attempt to make 
his escape, and the officer cannot take him without killing him, it will 
be manslaughter, or excusable or justifiable homicide, according to 
circumstances. These distinctions will be noticed, and the different 
authorities and cases collected under the head Murder; and it will 
only therefore be necessary to refer under the present head to the 
cases relating to mansiaugnter. In wTmt instances peace oflScers are 
authorised to arrest individuals, and where they have power to do so 
without w’arrant, and in what cases the process under which they act 
is xegular or irregular, and what is the consequence of such irregu¬ 
larity, w'ill he fully stated m a subsequent part of this work. Pide 
post, title Murder. W 

In order to render it murder, in a person who kills an officer 
attempting to arrest him, it must appear that he had notice of the 
character in which the officer acted ; lor if he had not, the offence will 
amount to^manslaughter only. Foster, 810. The mode in which a 
constable is bound to notify his authority will he stated hereafter, 
post, title Murder. * 

Where a peace oflBioer, who attempts to arrest another without 
having sufBcient autliority, is resisted, and in the course of that resist¬ 
ance,is killed, the offence only amounts to manslaughter; as where he 
attempts to arrest on an insufficient charge of felony. Curvan's case, 
1 Mssi'C, C, ld2, post ; Thomson's ease, id, 60. co if a peace officer 
attempts'll execute process out of bis own jurisdiction, and is killed 
under theliket)ir|am8tance8. 1 Hale, F. C. 468 ; 1 Past, P. C, 314 ; 



Mead’s case, 2 StarJc. N. P. C. 205, post. So where a peace officer 
unlawfully attempts to break open the outer door or window of a 
house, (and as to his authority herein, see post, title Murder,) and he is 
resisted, and killed in the couitee of that resistance, it is manslaughter. 
1 Male, P. a 468. 

With regard to the cases of peace officers killing others in the sup¬ 
posed execution of their duty, it is to be observed that where they act 
without proper authority, and the party refuses to submit, and death 
ensues, it will be murder or man^ugnter, according to the oi|gum- 
stances of the case. 1 Male, P, V. 481; Poster, 271. So wh^p an 
officer uses a greater degree of violence than is necessary to overcome 
the resistance of the party, and death ensues, it will be manslaughter 
in the officer. 1 Past, P. C. 297. So where an officer kills a party 
'attempting to make an escape, when arrested on a charge of misde¬ 
meanor. Forster’s ease, 1 Lewin, (J. C, 187, post, title Murder. 

A special constable, duly appointed under the 1 & 2 Wm. 4, c. 41, 
remains a constable until his services are either determined or sus¬ 
pended under sec. 9. Upon an indictment for the murder of J. Nutt, 
It appeared that Nutt was appointed, on the 9th of February, 1832, by 
two justices, in writing, and under their hands, “ to act as a special 
constable for the parish of 8t. George, until he received notice that 
his service is suspended or determined.” Nutt was killed in convey¬ 
ing a piisoner to the station house, on the lOth of August, 18lJ. It 
was objected that Nutt did not continue a special constable till that 
time; but it was held that the appointment was indefinite in point of 
time, and remained valid and in force till either suspended or deter¬ 
mined under see. 9; and as Nutt’s appointment was not shown to have 
determined, he continued to be a special constable under the act on 
the 16th of August, 1840, and had then, under sec. 8, all the ordinary 
powers of a common constable. Per Coleridge, J., Porter’s case, 9 
a. ^ P. 778. 

With regard to private persons attempting to make an arrest, the 
rule is the same as in the case of peace officers. Where a private 
person is justified in making an arrest, (as to which see the cases stated 
under the head Murder,) and ho is resisted and is killed, it will be 
murder. lJut if a private person, without lawful authority, attempt 
to arrest, and bo killed by the party whom he attempts to arrest, it 
will only bo manslaughter in the latter. Vide the cases cited post, 
title Murder. 

Proof in cases of hilling in tJie performance of an unlawful or wanlott 
«(!<.] If in doing an unlawful aot death ensue, in conseemenee of the 
negligence of the party, but without ai||r intent to do bodily harm, it 
is mans! aughter. P'oeter, 261. It is not necessary, in order to render 
the homicide manslaughter, that the act in the performance of which 
death is caused, should be a lelouy, or even a misdemeanor; it is 
enough if it be an act contrary to law. 

Thus if a person in sport throw stones down a coal-pit, whereby a 
man is killed, this is manslaughter, though the party was only a tres¬ 
passer. Fenton's case, 1 Lewin, C, C. 179. So Avhere a lad, as a frolic, 
without any intention to do an^ harm to any one, took the trapstick 
out of the wont part of a cart, in cou^uenoe of which ft was upset, 
and the carman, who was in it putting in a sack of potat<^s, was pitched 
backward ou the stones and killed; Gurney, li., and Williams, J., held 
that the lad was guilty of manslaughter. Sullivan’s case, 7 C.^P, 641. 
So if an improper quantity of spirituous liquors be given to a child, 
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heedlessly, and for brutal sport, and death ensues, it will be. man¬ 
slaughter. Martin's case, 3 C. <§• P. 211 . The prisoners were indicted 
for murder. The deceased, being in liquor, had gone at night into a 
glass-house and laid himself down upon a chest. While Ihere asleep 
the prisoners covered and stirrounded him with straw, and threw a 
shovel of hot cinders upon his belly, the consequence of which was, 
that the straw ignited, and he was burnt to death. There was no 
evidence of express malice on the part of the prisoners. Patteson, J., 
told ^ jury that if they believoa the prisoners really intended to do 
any 4 lHous injury to the deceased, altnough not to kill him, it was 
murder; but if they believed their intention to have been only to 
frighten him in sport, it was manslaughter. The prisoners i#ere 
convicted of the latter ofience. Errington's case, 2 Lew. C. C. 217. 
Where a mother, being angry with one of her children, took up a * 
small piece of iison, used as a poker, and on his running to the door of 
the room which was open, threw it after him, and hit another child, 
who happened to be entering the room at the moment, in consequence 
of which the latter died; Park, J., held this to be manslaughter, 
although it appeared that the mother had no intention of hitting, her 
child with whom she was angry, but only intended to frighten him. 
The learned judge said, “ if a blow is aimed at an individual unlaw¬ 
fully—and this was undoubtedly unlawful, as an impreper mode of 
correction—and strikes another and kills him, it is manslaughter; and 
there is no doubt if the child at whom the blow was aimed had been 
struck and died, it would have been manslaughter, and so it is under 
the present circumstances.” Conner's cascj 7 C, ^ 438. The 

prisoner was indicted for manslaughter. The deceased had entered 
the prisoner’s house in his absence, and on his return was desired to 
withdraw, but refused to go. Upon this, words arose, and the pri¬ 
soner becoming excited, proceeded to use force, and, by a kick which 
he gave to the deceased, caused an inju^ which produced his death, 
Alderson, B., said, a kick is not a justifiahle mode of turning a man 
out of yonr house, though he be a trespasser. If the deceased would 
nCt have died but for the injury he received, the prisoner having un¬ 
lawfully caused that injury, he is guilty of manslaughter.” .Wild's 
case, 2 Lew. C. C. 214. A man was in possession, under the sheriff. 
One of the prisoners, of whose goods he was in possession, assisted by 
the other prisoner, plied the man with liquor, themselves drinking 
freely also. When he was very drunk, they put him into a cabriolet, 
and caused him to bo driven about the streets; about two hours after 
he had been put in the cabriolet he was found dead. Lord Denman, 
0. J., told the jniT, that if the prisoners, when the deceased was 
drunk, drove him about in tl)ip cabriolet, in order to keep him out of 
possession, and by so doing accelerated his death, it would be man¬ 
slaughter. .Faemrd's case, Carr, M. 246. 

Another large class of cases of manslaughter consists of those in 
which death takes place in the course of prize-fights. 1 Ewst, P. C. 
270 ; Murphy's case, QC.% P. 103; Margrave's case, 6 C. ^ P. 170. 

Proof in cases of hiding in the performance of a lawful od.] Death 
ensuing in the performance of a lawful act may amount to man- 
shn^hter, by the negligenoe of tbe parly performing the act; aa in 
the Instance of workmen throwing down stones from the top of a 
faonse, where they were working, where there is a small probability of 
persons pa 8 sin 0 ;.by. 1 East} P. C. 262; Foster, 262. 

The most conamoii oases of this class arc those where the death has 
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been occasioned by negligent driTing. 1 East, E, C. 263; Walker^s 
case, 1 C. 4" P. 320; itnighfs case, 1 Zctoin, C, C. 168; Grout's case, 
6 C. ^ P. 629l And it is no ground of defence tliat the death -was 
partly caused by the negligence of the deceased himself. Per Pollock, 
C. P.,ia Swindall's case, 2 C. ^ E. 230. 

Where a ^rson, practising medicine or surgery, whether licensed 
or unlicensea, is guilty’of gross negligence, or criminal inattention, in 
the course of his employment, and in consequence of such negligence 
or inattention death ensues, it is manslaughter. 1 Hale, P. (|p29 ; 
4 El. Com. c. 14 ; Van SutcheWs case, '6 C. P. 632 i Williamson's 
case, 3 (7. P. 635 ; Pony's case, 4 (7. ^ P. 398 (2»e? case) ; Senior's 
case, 1 Moo. C. C. 346 ; Simpson's case, 4 C. 41' P. 407 (n.), 1 Lewin, 
C. C. 172 ; Spiller's case, 5 C. ^ P. 333 ; Ferguson's ease, 1 Lewin, 
C. C. 181; Spilling'8 case, 2 Jfoo. JK. 107 ; Ellis's case, 2 C. ^ K. 
470 ; Whitehead's case, 2 C. ^ K. 368; all stated ^ost, title Murder. 

So a person may, by a neglect of duty, render himself liable to be 
convicted of mausfaugnter; as '^hcre an engineer, employed to manage 
a steam engine, used to draw up miners from a coal-pit, left the 
engine in charge of a boy. whom he knew was incapable of managing 
it, and death ensued in consequence to one of the miners, the engineer 
was held by Campbell, C. J., to ho guilty of manslaughter. Lowe's 
case, S C. 9 E. 123. See also Haines's case, 2 C. ^ E 368 ; and 
Barrett's case, 2 C. ^ E. 343. 

Trustees, appointed under a local act for the purpose of repairing 
roads in a district, with power to contract for executing such repair, 
are not ohargeable with manslaughter if a person, using one of su6h 
roads, is aocidentally killed in consequence of the road’s being out of 
repair through neglect of the trustees to contract for repairing it. 
Beg, V. Pollock, 17 Q. B. 34. 

In Sarah Waters's case, 1 Den. C. <7. E. 366 ; S. C. 18 L. J. M. C. 
53, the prisoner was convicted of the manslaughter of her infant 
female ohild, being of suoh tender ago and feebleness as to be inoom- 

S etent to take charge of herself, upon an indictment, which stated the 
eath to have been caused by exposure, whereby the diild became 
mortally chilled, frozen, and benumbed. And see ante, title lUtreat- 
ing Apprentices, %c. p. 564; and post, title Murder, p. 707. 

Punishment of manslaughter. By t^e 9 Geo. 4, o. 31, s. 9, (the 10 
Geo. 4, c. 34, s. 12,1.) every person convicted of manslaughter shall 
be liable, at the disoretiou of the court, to be transported beyond the 
seas for Ufe, or for any term not less than seven years, or to be im¬ 
prisoned with or without hard labour, in the oommou gaol or house of 
oorrection for any term not exceeding foxir years, or to pay suoh fine 
as the court shall award.” 
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Murder is the volantarijy killing of anjr. person under the king’s 

f teaoe of mattec prepense or aforethought, either express or implied hy 
aw. 1 Eastf P. C. 214; 3 Jns#. 47 ; 1 Male, P, C, 425. 

SUUutorff provisio/ns—punkhment.'] By the 9 Geo. 4, c. 81, s. 3, 
(the 10 Geo. 4, e. 34, s. 4,1.) “erery person convicted of murder, or 
of being accessary before the fact to murder, shall suffer death as a 
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felon. And every accessary after the fact to murder, shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
life, or to be imprisoned, with or without hard labour in the common 
gaol, or house of correction, for any time not exceeding-four years*'' 

By s. 2, “ every ofience which before the commencement of the act 
would have amounted to petit treason, shall be deemed to be murder 
only, and no greater offence, and all persons guilty thereof, whether 
as principols or accessaries, shall be dealt witli, indicted, tried, and 
punished, as principals and accessaries in mui-dor.” 

By 8. 4, provision was made for the execution of murderers,*on the 
day next but one after the passing of the sentence, unless the same 
was a Sunday, and by s. 6, for the dissection of their bodies, and by 
s. 6, 'for their food and treatment while under sentence. 

By the 2 & 3 Wm. 4, c. 7S, s. 16, the 9 Geo. 4, respecting the 
dissecting of the bodies of murderers, was repealed, and they were 
directed to bo hung in chains, or buried within the precincts of the 
prison, as the court should direct. 

By the 4 & 5 Wm. 4, c. 26 (E. & I.) reciting the 9 Geo. 4, c. 81 (E.) 
and the 10 Geo. 4, c. 34 (I.) and 2 3 Wm. 4, c. 75, it is enacted, 

that so much of the said recited act, made and passed in the ninth 
year of the reign of his Majesty King George 4, as authorises the 
court to direct that the body of a person convicted of murder, should^ 
after execution, be hung m chains, and also so much of the saia 
recited act made and passed in tlic tenth year of the same reign, as 
authorises the court to direct that the body of a person 4X)nvieted of 
murder, should, after exeoutiuii, be dissected or hung in chains, and 
also BO much of the said recited act, made and passed in the second 
and third years of tlie reign of his present Majesty, as provides that in 
every case of conviction of any prisoner for murder,Kthe court shall 
direct such prisoner to he hung in chains, shall be, and the same is 
hereby repealed.” 

Now by the 7 Wm. 4 & I Viot. c. 30, s. 1 (E. & I.) after reciting 
the fourtli and sixth sections of the 9 Geo. 4', c. 31, and farther 
reciting, that for the ends of justice, and especially more effectually 
to preserve from an irrevocable punishment, any persons who may 
hereafter be conviotfed upon ctr^edus or peijimd etfidenee,” it is 
expedient to alter the said acts lij ^^jjaage resjKiOts, Gie above sections 
are repealed, and it is enacted (s, from and after the passing 

of this act sentence of death may be jpEpliiDunoed, after conviction, for 
murder in the some manner, and the^^O 'shall have the same power 
in all respects, as after convictions for cpier capital offences.” 

Under this statute, the court has now, in cases of murder as well as 
of other felonies, the power of recording sentenoe of death, instead 
of passing it. Per Lord Denman^ C, J., Maty ^ Jam Haggle cose, 
2 Moo. ^ JC. 380. 

Under the old law, where the judge, having mistaken the time of 
execution, called the prisoner again to the bar and rer tiffed it, a 
majority of the judges aebi that the statute was iu this respect merely 
directory, aud tnat the judge might order the prisoner to be exeouted 
at any time within forty-eight hoUrs, but all the iudgos were of opinion 
that a mistake in this respect might be reotiiiea at any time daring 
the assizes. Wyatde case, JR. ^ JR.^0. But where the judge omitted, 
that part of the sentence which formerly related to dissection, it was 
doub^ whether it was not an essential part of the sentenoe, and the 
prisoner was pardoned on condition of transportation, Fletcher's coiie. 
F. ^ JR. 58. 
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Where the sheriff of the city of Chester refused to execute the 
raisoners, they were removed by habeas corpus into the court of Sing’s 
Bench, and executed by the marshal of the morshalsea, assisted by 
the sheriff of Surrey. Garsidds case, 2 A\ ^ JE, 266. Now by the 
5 & 6 Wm. 4, 0 . 1, the sherih^’ of the city of Chester may be ordered 
to execute criminals in the county of Chester, or they may be ordered 
to be executed by the sheriff of the county. 

Venue in cases of murder ^ committed abroad and ttpon the seas.] 

W^ith regard to murders committed abroad, it is enacted by the 
9 Geo. 4, c. 31, s. 7, “ that if any of his Majesty’s subjects shall be 
charged in England with any murder or manslaughter, or with being 
accessary before the fact to any murder, or after the fact to any 
murder or manslaughter, the same being respectively committed on 
land out of the United Kingdom, whether within the king’s dominions 
or yrithout, it shall be lawful for any justice of the peace of the 
county or place where the person so charged shall be, to take cogni¬ 
zance of the offence so charged, and to proceed therein as if the bamo 
|| had been committed witliin the limits of his ordinary jurisdiction; 
and if any person so charged shall be committed for trial, or admitted 
to bail to answer such charge, a commission of oyer and terminer 
under the great seal shall bo directed to such persons, and into such 
eoupty or place as shall be appointed by the lord chancellor, or lord 
keeper, or lords commissioners of the great seal, for the speedy trial 
of any such offender; and such persons shall have full power to 
inquire of, hear, and determine all such offences, within the county 
or place limited in their commission, by such good and lawful men of 
the said county or place as shall be returned before them for that 
• purpose, in the ^me manner as if the offence had been actually com* 
mitted in the said county or place: provided always, that if any 
peers of the realm, or persons entitled to the privilege of peerage, 
shall be indicted of any such offences, by virtue of any commission 
to be granted as afggesaid, they shall be tried by their peers in the 
manner heretofore used: provided also, that nothing therein.con¬ 
tained shall prevent any person from being tried in any place out of 
this kingdom, for any murder or manslaughteriibmmitted out of this 
kingdom, in the same manner as such person might have been tried 
before the passing of this act.^ 

A Spaniard, being in Engird, signed articles to serve in a ship 
“ bound on a voyage to the Indian &as and elsewhere, on a seeking 
and trading voyage (not exceeding three years’ duration) and back to 
Ihe United Kingdom.” “ On the ship’s arrival at Zanzibar, an island 
in the Indian &as which was under the dominion of an Arab king, 
the captain left .the vessel, in pursuance of an understanding in Eng¬ 
land, and set up in trade; and without tlie consent of the rest of the 
crew, engaged the Spaniard as on interpreter, the new captain of the 
ship not requiring him to serve oii board. The ship went two or three 
short vojages wiwout him, and returned to anchor a few himdred 
yards from the shore, in a roadstead of seven fathoms water between 
Zanzibar and several other islands.* The crew being on shore a quar¬ 
rel arose between the Spaniard and one of them, which led to blows 
by the Spaniard which killed th^ other. The death took place on 
b^rd the ship. The Spaniard was brought to England, and indicted 
and tried in Xondon undeB' a special commission issued in pursuance 
of the above section. It was held by Vaughan and Bosanquet, JJ., 
that under the eiro^stances the prisoner could not be convicted. 
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first, as he was not a subject of bis Majesty within the meaning of 
that section, and secondly,* that, as the death was on ship-^ard, 
though the blows were giyen on shore, the offence could not be said 
to have been committed according to the words of the statute on land 
out of the United Kingdom. De Mattos's case, 1 C. ^ P. 458. 
Queere, whether, if the Spaniard had continued on board the ship, 
and had been at the time serving under the articles, he could have 
been tried as a British subject. Senibh, that he could not. Ibid, 
And see R, v. Serm and others, 1 Den, C. C, R, 104. 

In HdshanCs case, 4 C, P. 394, where the prisoner was tried 
under the above section for murder committed in a duel at Boulogne; 
Bayley, J., seems to have told the jury that they must be satisfied 
that the prisoner ^as a British bom subject. See uso Depardo*s ease, 
1 Taunt.- 26. 

A British suWeet, who commits a murder in a foreign country upon 
a person not a British subject, is triable in England under the fore¬ 
going section*. R, v. Azzopardi, 1 C. K. 203; 2 Moo. C. C, 288. 
And see Sawyer’s case, 2 V. ^ K. 101. 

And by s. 8, of the 9 Geo. 4, c. 31, “where any person, being 
feloniously stricken, poisoned, or otherwise hurt upon the sea, or at 
any place out of England, shall die of such stroke, poisoning, or hurt 
in England, or being feloniously stricken, poisoned, or otherwise hurt 
at any place in England, shall die of such stroke, poisoning or hurt, 
upon the se(u or at anyplace out of England, every offence committed 
in respect of any such case, whether the. same shall amount to the 
offence of murder or of manslaughter, or of being accessary befi>re 
the fact to murder, or after the fact to murder or manslaughter, 
may be dealt with, inquired of, tried, determined and punished in 
the county or place in England in which such death, stroke, poison¬ 
ing, or hixrt shall happen, in the same manner in ail respects, as if 
such oflienoe had been actually committed in such county or place.” 
The 10 Geo. 4, o. 34, s. 11 (1.) contains a sitpilar provision. See 
further, title Venue. i'' 

Pro(^ of a murdoL^ring been committed.^ The corpus delicti, that 
a mur(ier had beenllmmitted by some one, is essentially necessary to 
be proved; and Lord Hale advises that in no case should a prisoner 
be convicted, where the dead body ha^not been found-rwhere the fact 
of murder depends umn the fact of disappearance, ante, p. 18. 

A girl was indicted for the murder of her child aged sixteen days. 
She was proceeding from Bristol to Llandogo, and she was seen near 
Tintern with a child in her arms, at six o’clock in the evening; she 
arrived at Llandogo between eight and nine without the cliild. The 
body of a child was afterwards found in the Wyo, near Tintern, which 
appeared not to be the child of the prisoner. Lord Abiuger, C. B., 
held that the prisoner must be acquitted, and that she could not by 
laiV either be called upon to account for her child, or to S where it 
was, unless there was evidence to show that her child was actually 
dead. Hopkins's case, % C. ^ P. 691. 

Where the death has been occasioned in secrecy, says Mr. Starkie, 
a very important preliminary question arises whether it has not re- 
Buiteu from accident, or from the act of the party himself. It some¬ 
times happens that a person, determined on self-destruction, resorts 
to expedients to conceal his gujlt, in order to save his memory from 
dishonour, and his property from forfeiture. Instances also have 
occurred where, in doubtful ca^s, the surviving relations have used 
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great exertions to rescue the character of the deceased from ignominy^ 
by substantiating a charge of murder.* {Cowper^s case, 5 8t. 2V.) 
On the other hand, in frequent instances attempts have been made by 
those 'who have really been guilty of murder, to perpetrate it in such 
a manner to induce a belief that the party was fek da se. Where 
the circumstances are natural and real, and have not been counter¬ 
feited with a view to evidouoe, they must necessarily correspond and 
agree with each other, for they did really so co-exist; and therefore, 
if any one circuinstauce, which is essential to the case, attempted 
to be established, be wholly inconsistent and irreconciloable with such 
other circumstances as are known or admitted to be true, a plain and 
certafh inference results that fraud and artitico have been resorted 
to, and that tlie hypothesis to which such a oircuniftanoe is essential 
cannot bo true. 2 Stark. Ec. 521, 2nd ed. 

The question, observes Mr. Btarkie, whether a person has died a 
natural death, as from apoplexy, or a violent one, as froin strangula¬ 
tion, whether the death of a person found immersed’in water, has 
been occasioned by drowning, or by force and violence previous tb the 
immersion (see Cowjmt's case, 5 St. Tr.) whether the drowning was 
voluntary, or the result of force, whether the wounds iullicted on the 
body were inflicted before or after death, are questions to be decided 
by medical skill. It is*scarctdy necessary to remark, that where a 
reasonable doubt arises whether the death resulted, on the one hand, 
from natural or accidental causes, or,;nn the other, from tho deliberate 
and wicked act of the prisoner, it would be unsafe to convict him 
notwithstanding strong, but merelj' circumstantial, e\idcnce against 
him. Even medical skill i.s not, in many instanoe.s, and without 
reference to the particular circumstances of the case, decisive as to 
the cause of the death ; and persons of science must, iu order to form 
their own conclusion and opinion, rely i)artly on external circum¬ 
stances. - It is, therefore, in all cases expedient that all the 
aocompanying facts should be observed siiid noted with the greatest 
accuracy; such as the position of the body, the state of the dress, 
marks of blood, or other indications of violence; and in cases of 
strangulation, the situation of the rope, the i^ition of the knot; 
and also the situation of any instrument of viol®Be, or of any object 
by which, considering tho po.sition and state of the body, and other 
circumstances, it is possible tbajbthe death may have been accidentally 
occasioned. 2 Stark, JSv, 521, 2nd ed. 

Proof of the murder—as to the party killod.'] A chHd in the womb 
is considered pars visverum matris, and net possessing an individual 
existeuoe, and cannot therefore be the subject of murder. Thus, if 
a woman, quick or great with child, take a potion to procure abortion, 
or if another give ner such potion, or strike Her. whereby the child 
within her is killed, it is neither murder nor manslaughter, I Hale P. 
C. 433. Whethe^bf.not a child was born alive is a proper question 
for the o;^nion of medical men. Where a woman was indicted for the 
wilful murder of her child, and the opinion of the medical men was 
that it had breathed, but they could not take upon themselves to say 
whether it was wholly born alive, p breathing may take place before 
the whole delivery is completed, Littledale, i., said that with respect 
to the birth, the being born must mean that the whole body is brought 
into the world, and that iteis not sufdoient that the child respire iu the 
progress ef its birth, Poultows cose,’ 6 C. ^ P. 329. The authority 
of tms decision was rtcognised by Park, J.', in Brain^s case, where he 
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said, ** a child must be actually wholly iu the world, iu a living: state, 
to be the subject of a charge of murder; but if it has bcea wliolly born, 
and is alive, it is not essential ||iat it should have breathud at the time 
it was killed, as many children are bom alive and yet do not breathe 
for some time after their birth. But the jury must be satished that 
the child was wholly born into the world before it was killed, or they 
cannot find the prisoner guilty of murderand he cited Voulton's case, 
[supra,) Brams case, C. ^ I*. 349. In another case, ilr. Justice 
James Parke ruled the same way, saying, that a child mi’ght breathe 
before it was born, but that its having breatiied was not sufficient to 
make the killing murder, and tiiat there must have been an iude- 
pemient circulation in the child, or that it could not be considered as 
alive for this jjurpose. Palky's case, 5 C, ^ P. 539. See also li, v. 
Wright, 9 C. P. 754. So where the prisoner was charged with 
tlic murder of her new-born child, by cutting off its head, Coltman, J., 
held, that in order to justify a conviction for murder, the jury must 
be satisfied that the entire cliild was actually born into the w orld iu a 
liviftg state, and that the fact of its having breathed was not a deci¬ 
sive proof that it was born alive, as it might have breathed and yet 
died before birth. JCUzubeth Sc!lis\'i case, 7 C. P. 850. Where 
an indictment charged, that the prisoner being big with child, did 
bring fortli the child alive, and afterwards strangled it; Parke, B,, 
held, tliat in order to convict upon an indictment so fiamod, the 
j.ury must be satisfied that the whole body of the cliild had come forth 
from the body of the mother when the ligature was ap[ilied. The 
learned baron added, that if the jury should be of o])iniun that the 
child was strangled intentionally, wliilc it was connected witii the 
umbilical cord to the mother, ami after it was wholly produced, ho 
should direct them to convict the prisoner, and reserve the poiut, his 
improssiou being that it would be murder if tliose were the facts of 
the case. The prisoner was acquitted. Cruichfrg's case, 7 C. ^ P. 
814 ; see Senior's case, post ; also li. v. Beeves, 9 Carr, tip P. 25. In 
Trillocs's case, 2 Moe. C. C. 269, it was held that murder may be 
committed on a child still attadhed to the mother by the navel string. 

It is said by Lord Hale, that if the child be born alive, and after¬ 
wards die in con8d|beucc of the blows given to the mother, this is 
not homicide. 1 Jlale, P. C. 433. And sec 5 Taunt. 21. But 
Lord Coke, on the contrary, says, tliat if the child be born alive, and 
die of the potion, battery, or other cause, .this is murder. 3 Inst. 50. 
The latter is generally regarded as the better opinion, and has bceu 
followed by modern text writers. Ilau k. P. C. b. 1, c. 31, s. 1(5; 
4 Bl. Com, 198 ; I Buss, by Grea. 485. See 5 C. P. 541 (a). And 
in conformity with the same'opinion, the following case was decided. 
A person, grossly ignorant, practising midwitbry, in attempting to 
deliver a woman, as soon as the head of the child became visible, 
broke and compressed the skull, and thereby occasioned its death 
shortly after it was born. B(jing indicted for nfanslauj,liter, it was 
objecteki that the child was not wholly born when the injury was 
received, but the judge oveiTuled the objection, and the prisoner 
being convicted, the judges held the conviction right. Senior's case, 
1 Moo. C. C. 346. 

Where the indictment was for the murder of “a certain female 
child, whose name was to the jurors unknown,” and it appeared 
that the child was twelve days old, and that the child’s mother had 
said she should like to have it called Mary Anne,” and on two 
occasions had balled it by*that name; the prisoner having been con- 
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vioted, the judges iield the oouviction right. Smiih'a cahe, 6 C.^P, 
161. Where the deceased was described as “ George Lakeman 
Clark,” and it was proved, that being«a bastard child, he had been 
baptised “ George Lakeman" (the name of his reputed father), and 
there was no evidence that he had obtained, or was called by the 
mother’s name of Clark, the variance was held fatal. Clarkes case, 
Pms. ^ Ry, 358. AVith regard to what is sufficient evidence of a 
child being known by a certain name, it was said by Burrough, J., 
“ It is proved, by one of the witnesses, that she should have known 
him by that name. It cannot be necessary that all the world should 
know him by that name, because children of so tender an age are 
hardly known at all, and are generallv called by a Christian name 
only.” Sheenes case, 2 C. iSf P. 639. The prisoner was charged with 
the murder of Eliza Waters, and it appeared that the deceased (who 
was about ten days old) was her illegitimate child, and the only 
evidence given of the name was by a witness, who stated, “ tlie child 
was called Eliza. 1 took it to be baptised, and said it was Eleanor 
Waters’s child.” It being objected that there was no evidence of the 
child’s surname of AVaters, Lord Denman, C. J., reserved the point, 
and the prisoner, who had been convicted, was afterwards pardoned. 
Ellen Waterses case, 7 C. P. 260. An illegitimate child, six weeks 
old, was baptised on a Sunday, and from that day to the following 
Tuesday was called by its name of baptism and its mother’s surname. 
Erskine, J., (after consulting Patteson, J.,) held, that the evidence 
was quite sufficient to warrant the jury in nuding that the deceased 
was properly described by those names in the indiotmcnt, which was 
for murder. Mary Evans's ease, 8 C. ^ P. 765. Where an indict¬ 
ment against a married woman for the murder of her illegitimate 
o^iild, stated, that she, “ in and upon a certain infant male child of 
tender age, to wit, of the age of six weeks, and not baptised, 
feloniously and wilfully,” &c., did make an assault, &c. It was 
objected, that the child being bum in wedlock, ought to have been 
described by the surname of the father, or, at least, to have been 
described as a certain child to tho jurors unknown. The point 
being reserved for the consideration of the judges, they unanimously 
held, that tho deceased was insufficiently described. Eiss's case, 
8 a P. 773; 8. C. 2 Moo. C. C. 93, An indictment for the 
murder of a bastard child, described as Harriet Stroud, is not sustained 
by proof of a child christened Harriet, and only called by that name, 
though the mother’s name was Stroud. The proper description is 
Harriet. A child, “ whose name is to the jurors unknown,’’ is not 
good,” because the name of Harriet was known. R, v. Stroud, 2 Moo. 
C. C. 270; S. C.l C. (§• K. IS'L See Mick's case, 2 Moo. R. 302. 
But where the prisoners were indicted for tho murder “ of a certain 
illegitimate male child, then late before bom of tho body of the said 
J. H., and the fact as proved in evidence was, that the child had been 
destroyed hy the prisoners almost initantly after its birth; Lord 
Denman, C. J., held, that the description was sufficient, observing 
that this was not the case of a party whose name was unloiown, but 
of one who had never acquired a name, and the indictment identified 
the party W showing the name of its parent. ,R. v. Mary and Jam 
JEbgff, 2 Aftw. R. 360. This ruling was confirmed by the case of 
JB, Sarah T^illis, 1 Men. C. C. R. 80. Where a prosecutor has 
been baprised ^ one^ cbristia^L name, and confirmed by a di&rent 
one, ana hus tret acquired the former by common reputation, a 
description of him is an indictment by%uoh baptismal name is 
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erroneous. JR. v. Bridget Smithy 1 CoXy C. C. 248. Where the 
indiottnent charged the prisoner with the murder of a female 
bastard child,” it was held thiat proof of its being illegitimate lay 
upon the prosecutor, but that eviaenee of the prisoner having told a 
person, that she had only told of her bein^ with child to the father of 
it, who had lately got married, was sufficient evidence to support the 
allegation. Boulton's case, d C, ^ B. 329. 

to the power of the court to amend for a rariance between the 
indictment and the evidence, see 14 & 15 Viet. o. 100, s. 1, ante, p. 107. 


Broof that the prisoner was the party hilling. When it has been 
clearly established, says Mr. Starkie, that the crime of wilful murder 
has been perpetrated, the important fact, whether the prisoner was 
the guilty agent, is, of course, for the consideration of the jury, under 
all tlie circumstances of the case. Circumstantial evidence in this, 
as in other criminal cases', relates principally,—1st, To the probable 
motive which might have urged the prisoner to commit so heinous a 
crime; for, however strongly other circumstances may weigh against 
the prisoner, it is but reasonable, in a case of doubt, to expect that 
some motive, and that a strong one, should be assigned as bis induce¬ 
ment to commit an act from which our nature is abhorrent, and the 
consequence of which is usually so fatal to the criminal. 2ndly, The 
means and opportunity which he possessed for the perpetrating the 
offence. Srdly, His eouduot in seeking for opportunities to commit 
the offence, or in afterwards using means and precautions to avert 
suspicion and inquiry, and to remove material evidence. The ease 
cited by Lord (!oke and Lord Hale, and which has already been 
adverted to, is a melancholy instance to show how cautiously pro<|f 
arising by inference fium the conduct of the accused is to be received, 
where it is not satisfactorily proved by other circumstances, that* a 
murder has been committed; and even where satisfactory proof has 
been given of the death, it is still to be recollected that a weak, inex¬ 
perienced, and injudicious person, ignorant of the nature of evidence, 
and unconscious that the truth and sinoerity of innocenco will bo his 
best and surest protection, and how greatly fraud and artifice, when 
detected, may operate to his prejudibe, will often, in the hope of 

g resent relief, have recourse to deceit and misrepresentation. 4thly, 
iroumstanoes -which are peculiar to the nature of the crime, such as 
the possession of jicison, or of an instrument of violence corresponding 
with that which has been used to perpetrate the crime, stains of 
blood upon the dress, or other indications of violence. 2 Stark, Be. 
521, 2nd cd. On a trid for murder„ where the ease against the pri¬ 
soner was made up entirely of oiroumstanoes; Alderson, B., told the 
jury, that before they coiud find the prisoner guilty, they mfist be 
satisfied “ not only that those circumstances were consistent with his 
having committed the act, but they must also be satis^ed that the 
facts were such as to be inconsistent with any other rational conclu¬ 
sion than that the prisoner was the guilty party.” Hodge's case, 
2 Lew, a C, 227. 

In order to convict the prisoner of murder it is not necessary to 
prove that the fatal blow was given by his hand. If he was present, 
aiding and abetting the fact committed, he is a principal in the 
felony. The presence need not always be an actual immediate 
standing by, within sight or hearing of the fact. 4 Bl, Com, 34. 
Thus, if several persons set out together, or in small parties, upon. 
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one common design, be it murder or other felony, or for tmy otner 
purpose uiila'wful iu itself, and each takes the part assigned him, 
some to commit the fact, others to watch at proper distances and 
stations to prevent a surprise, or to favour, if need be, the escape of 
those who are more immediately engaged, they are all, if the fact be 
oopamitted, in the eye of the law present at it. Foster, 3o0. But in 
order toirender a party principal in the felony, he must be aiding or 
abetting at the fact, or ready to afford assistance if necessary. 
Therefore, if A. happens to be present at a murder, but takes no ptu’t 
in it, nor er^eavours to prevent it, nor apprehends the murderer, 
this, though*highly cririniial, will not of itself render him either 
principal or accessary. Foster, .350. • But in cas^of assassination or 
murder committed iu private, the circumstances last stated may be 
made use of against A., as evidence of consent and concurrence on 
his part, and in that light should he left to the jury, if he be put 
upon his trial, Foster, 350. Where the prisoner is charged with 
committing tho act himself, and it^ appears to have been committed 
in his presence by a third person, tile indictment is sastained. Thus, 
where |he indictment charged that the prisoner “with both her 
liands about the neck of one M. D., suitbeated and strangled,’* &c., 
and it was doubtful whether the murder was not committed in the 
prisoner’s presence by third persons ; I’arkc, J., in summing up, said, 
“ If you arc satislied that this child came by her death by suffocation 
or strangulation, it is not necessary that the prisoner should have 
done it with her own hands, for if it was done by any other person 
in her juesence, she being privy to it, and so near as to be able 1o 
assist, she may be [uoperly convicted on tliis'indictment.” CuCkin's 
case, 5 C. ^ P. 321. 

In general, if a man in the prosecution of a felonious intent kill 
another, it will be murder. A. shoots at the poultry of B., and by 
aeoident kills a man; if his intention was to steal the poultry, which 
must be collected from circumstances, it will be murder by reason of 
the felonious intent; but if it be done wantonly and without that 
intention, it will be barely manslaughter. Foster, 259* 

Although where a man goes out with intent to commit a felony, 
and in the pursuit of that unlawful purpose death ensues, it is mur¬ 
der ; yet if several go out with a common intent to commit a felony, 
and death ensues by the act of one of the party, the rest will not 
necessarily be guilty of murder. If three persons, says Parke, J., go 
out to commit a felony, and one of them, unknown to the others, 
puts a pistol in his pocket, and commits a felony of another kind, 
such as murder, tlie two who did not concur in this second felony, 
will not be guilty of it, notwithstanding it happened while they were 
engaged with him in the felonious act for which they went out. 
Duffiy's case, 1 Leu'in, V. C. 194. Three soldiers went together to 
rob an orchard; two got j^pon a pear-tree, and the third stood at the 
gate with a drawn sword in his hand. The owner’s son coming by, 
collared the man at the gate, and asked him what business he had 
there; whereupon the soldier stabbed him. It was ruled by Holt, 
C, J., to be murder in him, but that those in the tree were innocent. 
They, came to commit an inconsiderable trespass, and the man was 
killed on a sudden affray w'ithout their knowledge. It would, said 
Holt, have been otherwise if they had come thiuier with a general 
resoliltkili ngainst all opposep. This circumstance, observes Mr. 
Justitfe S'oster, wehldhave shown that the murder was committed in 
prosodution of their original purpose. But that not appearing to 
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have been the ease, those in the tree were to be considered as mere 
trespassers. Their oflPenoe could not be connected with that of him 
who committed the murder. Foster, 353. The following is a lead¬ 
ing cose on this subject. A great number of persons assembled at a 
house called ^issinghurst, in Kent, and committed a great riot and 
battery upon the possessors of a wood adjacent. One of their names, 
viz., A., was known, but the rest were not known, and # warrant 
was obtained from a justice of the peace, to apprehend the said A. 
and divers persons unknown, who were altogether in Sissinghurst- 
honse. The constabm, with sixteen or twenty other persons, his 
assistants, went with the warrant to the house, demanded entraUjCe, 
and acquainted some of the persons witliin that he was a constable, 
and came with the justice’s wan*aat, demanding A. and the rest of 
the offenders who were in the house. One of the persons from within 
coming out, read the warrant, hut denied admission to the constable, 
or to deliver A. or any of the malefactors, but going in', commanded 
the^est of the company to sjandito their staves. The constable and 
his assistants, fearing mischief, went away, and being about ffve 
roods from the door, several persons, about ffftcen in number^ issued 
out, and pursued the constable and his assistants. The constable 
commanded the peace, but they fell on his company, killing one and 
wounding others, and they then retired into the house to uieir com- 

? an ions, of whom A. and one. G-., who read the warrant, were two. 

'or this A. and G., with those who had issued from the house, and 
others, were indicted for mur(fer, and these points were resolved by 
the court of K. B. 1, That although the indictment was that B. 
gave the stroke, and the rest were present aiding and assisting, and 
though in truth C. gave the stroke, or it did not ajipear upon, the 
e^ddenee which of them gave it, but only that it was given by one •£ 
the rioters, yet that such evidence was sufficient to raaintaiu tho 
indictment, for in law it was the stroke of all the party, according to 
the resolution in Morally's case (9 (Jo.-Oil h). 2, That in this case 
all that were present and assisting the rioters, were guilty of the 
death of the party slain, though they did not all actually strike him 
or any of the constable’s company. 3, That those udthm the house, 
if they abetted or dbunselled the riot, were in law present, aiding 
and assisting, and principals, as well as those that issued out and 
actually committed the assault, for it was but within five roods of the 
house and in view of it, and all done as it were at the same instant. 
4, That there was sufficient notice that it was the constable, before 
the man was killed; because ho was the constable of the village; and 
because he notified his business at the door before the assault and 
because, after his retreat, and before the man was slain, he com¬ 
manded the peace. 5, It was resolved that the killing the assistant 
of the constable was murder, as well as the constable himself. 6, 
That those who came to the assistance .of the constable, though not 
specially called thereto, were under the same protection as if they had 
been called to his assistance by name. 7, !Inat though the constable 
retired with his company'ufion the non-delivery up of A., yet the 
killing of the assistant in that retreat was murder; because the 
retreat was one continued act in pursuance of his office, being neces¬ 
sary when he could not attain the object of his warrant; but prin- 
cipmly because the constable, in the beginning of the assault, and 
before the man was stimck, commanded the peace. In the conclusion 
the jury found nine of the prisoners guilty, and acquitted those 
within, ndt because they were absent, but because tliere was no clear 



6»0 


Murder, 


evidenee that they oonsented to the assault, as the jury thought. 
Sieeinghurat-home cose, 1 Hale^ JP. C. 461. 

AlthoT]^h the criminal intent of a single person, who, without the 
^owledgc or assent of his companions, is guilty of homicide, will not 
involve them in his guilt, yet it is otherwise where all the party 
proceed with an intention to commit an unlawful act, and with a 
resolutidi at the same time to overcome all opposition by force; for 
if in pursuance of such resolution, one of the party be guilty of homi¬ 
cide, his companions will be liable to the ^nalty which he has 
incurred. Foster^ 353; Hawk. P, C. b. 2, c. z9, «. 8. A person of 
the name of John Thom, who called himself Sir William Courtenay, 
and who was insane, collected a number of persons together, having 
a common purpose of resisting the lawfully constituted authorities, 
Thom having declared that he would cut down any constables who 
came against him, Thom in the presence of the two prisoners after¬ 
wards shot ah assistant of a constable who came to apprehend Thom, 
under a warrant. It was held by Lord Denman, C. J., that the pri¬ 
soners were guilty of murder as principals in the first degree, and 
that any apprehension that they had of iwrsonal danger to themsmves 
from Thom, was no ground of defence for continuing with him after 
he had so declared his purpose ; and also that it was no groimd of 
defence, that Thom and his party had no distinct or particular object 
in view wh|n they assembled together and armed themselves. 
Tyler^a case, 8 C. P. 616. The apprehension of personal danger 
does not furnish any excuse for assisting in doing any act which is 
illegal. Ibid. 


Proof of the means of killing.'] The killing may be by any of the 
thousand forms of death by which life may be overcome. 4 lil. Com, 
196. But there must be a oorporal injury inflicted, and therefore if 
a man by working upon the fancy of another, or by luikind usage, 

S uts another into such a passion of grief or fear, as that he either 
ics suddenly or contracts some disease, in consequence of which he 
dies, this is no felony, because no external act of violence was ofiered 
of which the law can take notice. 1 J/a/c, P. C. 429. Some modes 
of killing are enumerated by Lord Hale : 1, By exposing a sick or 
weak person to the oold. 2, By laying an impotent person abroad 
80 that he may be exposed to and receive mortal harm, 3, By 
imprisoning a man so striotly that he dies. 4, By starving or 
famine. 5, By wounding or blows. 6, By poisoning. 7, By lay¬ 
ing noxious and noismne ^th at a man’s door to poison him. 1 Hate, 
p. a 431. 

Forcing a person to do an act which is likely to produce and does 
produce death, is murder; and threats may constitute such force. 
The indictment charged, first, that the prisoner killed his wife by beat¬ 
ing ; secondly, by throwing her out of the window, and thirdly and 
fourthly, that he threatened to throw her out of the window and to 
murder her, and that by such threats and violence sbe was so terrified 
that, through fear of his putting'his threats into execution, she threw 
hmelf out of the window, and of the beating and bruising received by 
the fall, died. There was strong evidence that the death of the wife 
was ooeasumed by the blows she reomved before her fall, but Heath, 
J., Gjybbe, and Bayley, J., were of opinion, that if her death was 
ocoasmned partly by-'blows ahd partly by the fi^, yet if she was 
oonstrained by her husband’s threats of fimher violence, and from a 
well-grounded apprehension of his doing such further violence, as 
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would endanger her life, he was answerable for the oonsequenoes of 
the fall, as muah as if he had thrown her out of the window himself. 
The prisoner, however, was acquitted, the jury being of opinion that 
the deceased threw herself out of the window from her own •intem¬ 
perance, and not under the influence of the threats. JBoon’s cose, 

1 Russ, hy Grea. 489 ; see also R. v. Pitts, Carr, M. 284. 

If a man has a beast which is used to do mbchief, and he^nowing 
this, purposely turns it loose, though barely to frighten people, and 
make what is called sport, and dea& ensues, it is as much murder as 
if he had incited a beafr or a dog to worry the party; and if, knowing 
its propensity, he suffers it to go abroad, and it kills a man, even this 
is manslaughter in the owner. 4 RL Com. 197; Palmer, 546; 1 Hah, 
P. C. 431. 

In proving murder by poison, the evidence of medical men is fre¬ 
quently required, and in applying that evidence to the facts of the 
case, it is nut unusual for dllflculties to occur. Upoi^this subject 
the following observations are well deserving of attention. In general 
it may bo taken that where the testimonials of professional men are 
affirmative, they may be safely credited.; but where negative, ^o 
not appear to amount to a disproof of a charge otherwise established 
by strong, various, and independent evidence. Thus on the view of 
a body after death, on suspicion of poison, a physician may see cause 
for not positively pronouncing that the party died by p^on; yet, if 
the party charged bo interested in the death, if he ap^ars to have 
made preparations of poisons without any probable just motive, and 
this secretly; if it be in.evidence that he h4s in other instances 
brought the life of the deceased into hazard ; if he has discovered an 
expectation of the fatal event; if that event has taken place suddenly 
and without previous circumstances of ill health; if he has en¬ 
deavoured to stifle the inquiry by prematurely burying the body, and 
afterwards, on inspection, signs agreeing wilt poison are observed, 
though such as medical men will not positively affirm could not be 
owing to any other cause, the accumulative strength of circum¬ 
stantial evidence may be such as to warrant a §onviction, since more 
cannot be required than that the charge should be rendered highly 
credible from a variety of detached points of proof, and that sup¬ 
posing poison to have been employed, stronger demonstrations could 
not reosonably have boon expected, under all the circumstances, to 
have been produced. in 1 GiJh. Rv. 302. With regard to 

the law of priucipal and accessary, tliere is a distinction between 
the case of murder by poison and other modes of killing. In 
general, in order to render a party guilty as principal, it is neces¬ 
sary either that he should with his own hand have committed the 
oflenoe; or that he should have been present aiding and abetting; 
but in the case of killing by poison it is otherwise. . If A., with an 
intention to destroy B., lays poison in his way, and B. takes it and 
dies, A., though absent when the poison is taken, is a p.incipal. So 
if A. hod prepared the poison and delivered it to 1). to be admuisteiud 
to B. as a medicine, and D. in the absence of A. accordingly admi¬ 
nistered it not knowing that it was poismi, and B. had died of it, 
A. would have been guilty of murder as priucipal. For D. being 
.innocent, A. must have gone unpunished, unless ho could be con¬ 
sidered as principal. But if D. had known of the poison as well as 
A. did, he would have been a principal in the murder, and A, would 
have l)eeu accessary before the fact. Foster, 349; Kel. 52; 1 Rms, 
by Grea, 35. An indictment fox the murder of A. B, by poison, 
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stating that the prisoner gave and administered a certain deadly 
poison, is supported hy proof that the prisoner gave the poison to 
C. D. to administer as a medicine to A. 11., but C. D, neglecting to do 
so, it was accidentally given to A. B. by a child ; the prisoner’s in¬ 
tention throughout being to murder. Michael's case, 2 Jlfoo. C. C. 
120; 8. 0.9 C. ^-P. 356, 

Whether or not the giving false evidence against another upon a 
capital charge, with intent to take away his life (the party being 
executed upon such evidence) will amount to murder appears to be 
a doubtful point. There are not wanting old authorities to prove that 
such an ofience amounts to wilful murder. Mirror, c. 1, «. 0 ; Jfrit. 
c. 52; Bract. 1. 3, c. 4 ; see also Hawh. P. C. h. 1, c, 31, s. 7. But 
Lord Coke says, “ it is not holden for murder at this day.” 3 Inst. 
43. The point arose in McDaniels case, where the prisoners were 
indicted for wilful murder, and a special verdict was found, in order 
that the poi|^ of law might be more fully considered. But the 
attorney-general declining to argue the ^loint of law, the prisoners 
were discharged. Foster, 131. The oj)inioa of Sir Michael Foster, 
who has reported the case, is against the holding tlie offence to be 
muT^er, though he admits that there are strong passages in the 
ancient writers which countenance such a prosecution. The prac¬ 
tice of many ages, however, ho observes, by no means countenances 
those opinioxjy|. and he alludes to the prosecutions against Titus Oates, 
as sliowing tint at that day the offence could not have been considered 
as amounting to murder, otherwise Oates would undoubtedly have 
been so charged. Fdster, 132. Sir W. Biackstone siati's, on the 
contrary, that though the attorney-general declined, in 3IcI)nnieVs 
case, to argue the point of law, yet he has good grounds to believe it 
was not from any apprehension of his that the point was not main¬ 
tainable, but from other prudential reasons, and that nothing, 
therefore, should be ccAcluded from the waiving of that prosecution. 
4 Bl. Com. 196 (».).’ And it is asserted by Mr. East that he has 
heard Lord Mansheid say that the opinions of several of the judges at 
the time, and his ow*, were strongly in Support of the indictment. 
1 JEast, P. C. 333 («). Sir W. Biackstone has not given any posi¬ 
tive opinion against such an indictment, merely observiug that 
the modern law (to avoid the danger of deterring witnesses from 
giving evidence upon capital prosecutions, if it must be at the risk 
of their lives) has not yet punished the o:5bnee as murder. 4 Bl. 
Com. 197. 

Doubts occasionally arise in cases of murder, whether the death has 
been occasioned by the wound or by the unskilful and improper treat¬ 
ment of that wound. The law on this point is laid down at some 
length by Lord Hole. If, he says, a man give another a stroke, which, 
it may be is not in itself so mortal, but that with good care he might 
be cured, yet if he dies within the year and day, it is a homicide or 
murder, as the cose is, and so it has been always imled. But if the 
wound be not mortal,, but with ill applications by tlie party or those 
about him, of "unwholesome salves or medicines, the party dies, if it 
clearly appear that the medicine and not the wound was the cause of 
the death, it seems it is not homicide, but then it must clearly and 
certainly appear to be so. But if a man receive a wound which is not 
in itseU mortal, butt for want of helpful applications or neglect, it 
turn to a gangrened or a fe¥er, and the gangrene or fever be the 
immediate cause of tlie death, yet this is murder or manslaughter in 
him that gave the stroke or wound: fur that wound, though it was not 
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the immediate cause of the death, yet if it were the mediate cause, and 
the fever or gangrene the immediate cause, the wound was the cause 
of the gangrene or fever, and so consequentiy causa causati, 1 JSale, 
P. C. 428. Neglect or disorder in the person who receives the wound 
will not excuse the person who gave it. Thus it was resolved, that if 
one gives wounds to another who neglects the cure of them, and is 
disorderly, and does not keep that rule which a wounded person should 
do, if he die it is murder or manslaughter, according to the circum¬ 
stances of the case, because, if the wounds had not heen given, the 
man had not died. Mewd case, Kel, 26. So Maule, J., has held 
that a party inflicting a wound which ultimately becomes the cause 
of deatn, is guilty of murder though life might have been preserved 
if the deceased had not refused to submit to a surgical operation. 
Joseph Holland's case, 2 Moo. <§• J2. 351. In the above case, the de¬ 
ceased had been severely cut with an ii'on instrument across one of 
his fingers, and had refused to have it amputated. At the end of a 
fortnight lock-jaw came on, the finger was then amputated, but too 
late, and the luck-jaw ultimately caused death. The surgeon gave 
it as Ms opinion that if the finger had been amputated at first the 
deceased’s life w'ould most probably have been preserved. 

Whether the inllietion of a blow which, had the party upon whom 
it was inflicted been sober, would not have produced death, will, 
when inflicted upon a person intoxicated and producing death, be 
deemed murder op manslaughfiT, may admit of much question. The 
point arose in the following case:—^Ujion on indiotiuent tor man¬ 
slaughter, it appeared that the prisoner and the deotsased had been 
fighting, and the deceased was killed. A surgeon stated tliat a blow 
on the stomach in tlie state in which the deceased was, arising from \ 
passion and intoxication, was calculated to occasion death, but not so | 
if the ])arty hilti been sober. Huilock, li., directed an acquittal, | 
observing, that where the death was occasioned partly by a blow and ' 
partly by a predisposing circumstance, it Avas impossible to apportion 
the operations of tlie several causes, and to say with certainty that! 
tlie death was immediately occasioned by any, one of them in par- j 
ticular. llis lordship cited from his notes the following case {Brown's 
case, April, 1824) : Indictment charged with killing by striking. 
The jury fiiund that the death was occasioned by over-exertion in the 
fight. The j udges held that the prisoner was entitled to an acquittal. 

, Johnson'8 ease, 1 Be win, C, C. ](i4. It may be doubted how far the 
ruling of the learned judge in this ease was correct, for if by the act 
of the prisoner the deatli of the party was accelerated, it scems,that 
the prisoner would be guilty of the felony. See 3I(trUn's ease, 5 
C, ^ P.. 130, post, p. 695. And although a state of intoxication 
might render the party more liable to suffer injury from the blows, 
yet it is difficult to say that the intoxication was the cause of his 
death, any more than tne infirmity of age or sickness, wMch could 
not, it is quite clear, be so esteemed. Very few decisions are to be 
found in our own books on this subject, and it mi^, therefore, be 
allowable to illustrate it by a reference to a few casft in the Scotch 
law, which is in principle the same as our own on this point, and to 
the text writers on the criminal law of that countrv. It is clear, says j 
Mr. Alison, that if the death be owing not to the efiecte of the wound, i 
but to a supervening accident or misfortune, though induced by thei 
first violence, the prisoner cannot be convicted of homicide. Thus, iff 
a person be wounded, no matter how severely, yet if he recover and 
engage in his ordinary occupations, and bear about with him no 
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1 apparent seeds of his malady, the asspilant cannot afterwards be 
I involyed in the consequences of his death, even though it was con- 
jnected with the previous violence. So it was found^ in the ease of 
Patrick Kinninmontb, Nov. 2, 1697. Alison's Priii. Crim. Law of 
Scot. 146; 1 Hume, 181.’ So if a person be wounded, but recovers 
after a long confinement, which induces a consumption which ulti¬ 
mately proves fatal, still the death is here so remotely connected with 
, the original violence that human tribunals cannot consider the one as 
the cause of tlse other. Jh. Burnett, 560. If, says Mr. Alison, the 
death be owing not to the natural and accustomed consequences 
of the injury, but to remote and improbable accidents which have 
since intervened, the prisoner must be acquitted. Alison's Brin. 
Crim. Law of Scot, 147. The prisoner was gamekeeper to Lord 
Blan^e, and in the course of the souffle with a poacher, the latter 
discharged his piece, which lodged its contents in his thigh. He was 
carried to the Glasgow infirmary, where erysipelas at the time was 
extremely prevalent, and having been unfortunately put into a,bed 
formerly occupied by a natient with that disorder, he took it, and 
died in consequence. Till this supervened the wound bore no pecu¬ 
liarly dangerous sy m ptoms. The public prosecutor strongly contended 
that if the man *naa not been fired at, he never would have been 
exposed to the contagion of the erysipelas, and therefore his death 
was by a circuitous, but legitimate consequence, owing to the wound; 
but this was deemed too remote a conclusion, and t|^e prisoner, under 
the direction of Lords Justices Clerk, Boyle, and Succoth, was 
acquitted. CamphelVs case, Ibid. In like manner whore the prisoner 
had thrown a quantity of splphuric acid in the face of the deceased, 
and produced such mflanimation in the eyes, that bleeding was 
deemed necessary, and the orifice made by the surgeon inflamea, and 
of this the party died, but not .of the injury in face, the court 
held this second injury, produced by a difibrent hand, not so connected 
with the original violence as to support the charge of murder, and 
the prisoner was convicted of assault only. Macmillan's case, lb. 
If the death be truly owing to the wound, it signifies not that unde]^ 
more favourable circumstances, and with more skilful treatment, the 
fatal result might have been averted. 1 Burnett, 551; Alison, 149. 
Thus, if an assault be made which opens an artery, it will be no 
defence to plead that-by the assistance of a surgeon the wound might 
have been stanched and life preserved. 1 Hume, 184; Alison, 149. 
The prisoner was one of a party of smugglers who had fired at an 
officer of excise. The wounded man was carried to the nearest 
vHla^, where he was attended by a surgeon of the country, who was 
not deficient in attention, but, lever ensuing, the party died at tihe 
end of three weeks. It was objected that by skilful treatment the man 
might have recovered, but the co^ said that it was for the prisoner 
to prove, if he could, that death ensued ex malo regimine. Edgar's 
case, Alison, 149. The true distinction in all such cases is, that if 
the death was evidently occasioned by grossly erroneous medical 
treatment, th^riginal author will not be answerable; but if it was 
occasioned from want merely of the higher skill which can only be 
companded in great towns, he will, because he has wilfully exposed 
the deoeased to a ridk from which.practically he had no means of 
escaping* Accordingly, where the prisoner was indiotdd for the 
ordMble homicide of n b<^ ima manufactory, bj striking him on the 
sU^der which dislocated his arm, it appearing that we arm had 
be^ worked upon two days after the tww by an ignorant bone* 
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setter, whose operations did more harm than good, and that in con¬ 
sequence of the inflammation thus ocoasionea, acting upon a siokly 
and scrofulous habit of body, a white swelling ensued which prov^ 
fatal, the jury under the direction of Lord Meadowbank acquitted 
the prisoner. MacewarCs case, Ib. Though death do not ensue for 
weeks or months after the injury was received, yet if the wound be 
severe, and keep in a regular progression from bad to worse, so that 
the patient continually languishes and is consumed by it, as by a 
disease, this in reason and law is the same as if he had died on the 
spot. 1 Hume, 185; Alison*s Princ. Cr. Law of 8col, 151. Thus, 
where the deceased, a post-boy, was robbed, cut, and left on the 
ground all night, and death ensued at the end of two months, and it 
was proved by the medical evidence that the wound, with the cold 
which the deceased got by lying out all night, and •the great loss of 
blood which followed on it were the cause of his death, the prisoner 
was convicted of the murder as well as the robbery. Caldwaws ease, 
Burnett, 552(a); Alison, Princ. 151. However feeble the oondition 
of the deceased may have been, and however short his tenure of life, 
it is equally murder, as if the person killed had been in the prime of 
youth and vigour. Accordingly, where it appeared that the deceased, 
a sick and infirm old man, was violently beaten with a pair of tongs, of 
which in a few hours he died, and it was urged that his death was 
rather owing to his previous infirm condition than to the assault, it 
was held to be murder. Ramsay's case, 1 Hume, 183; Alison's Princ, 
Cr. Law of Scot. 149. The same point lately arose in a case in this 
country. Upon a trial for manslaughter it appeared that the deceased, 
at the time of the blow given, was in an infirm state of health, and 
this circumstance was observed upon on behalf of the prisoner, but 
Parke,.!., in addressing the jury, remarked: “It is said that the 
deceased was in a bad state of health, but that is perfectly immaterial, 
08 , if tlie prisoner was so unfortunate as to accelerate her death, he 
must answer for it.” Martin's case, 5 C. P. 130. 

.Proof of the means of killing variance in statement, "Where a 
man is indicted for one species of killing, as by poison, he cannot be 
convicted by evidence of a totally different species of death, os by- 
shooting, starving, or strangling. But if the means "of death proved 
agree in substance with those charged, it is sufficient.' 1 East, P, C, 
341; 2 Hale, P. C. 185: Kelly's case, 1 Jfoo, C. C, R, 113. Now 
by the 14 & 15 Viet. c. 100, s. 4, “ In any indictment for murder or 
manslaughter, it shall not be necessary to set forth the manner in 
which or the means by whioh the death of the deceased was caused, 
but it shall be sufficient in every indictment for murder to charge 
that the defendant did feloniously, wilfully, and of his malice afore¬ 
thought kill aud murder the deceased, and it shall be sufficieut in 
any indictment for manslaughter to charge that the defendant did 
feloniously kill and slay the deceased.” 

Proof of malice — ingeneral.l The malice necessary to constitute 
the crime of murder, is not confined to an intention to take away tlie 
life of the deceased, but indudes an intont to do any unlawful act 
whioh may probably end in thu depriymg the party of life. The 
malice prepense, says Blackstone, es^ntial to murder, is not so j^o- 
perly spite or malevolence to the individual in particular, as an evil 
design in general, the dictate of « wick^, depraved, and maljgnant 
heart, and it may be express or implied in law,—express, as 
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-wheTe one, upon a sudden provocation beats another in a cruel and 
unusual manner, so that be dies, though he did not intend Ms death; 
as where a park-keeper tied, a boy who was stealing wood, to a horse’s 
tail, and dragged him along the park; and a Bchocdmaster stamped 
on his scholar’s belly, so that each of the sufterers died. These were 
justly held to be murders, because the correction being excessive, and 
such as could not proceed but from a bad heart, it was equivalent to 
a deliberate act of slaughter, 4 Bl. (hm. 199. Also, continues the 
same writer, in many cases where no malice is expressed, the law will 
imply it, as where a man wilfully jioisons another; in such a deli¬ 
berate act the law presumes malice, though no particular enmity can 
be proved. And if‘a man kills 'another without any, or without a 
considerable provocation, the law implies malice ; for no person, unless 
of an abandoned'beart, would ho guilty of such an act upon a slight 
or no apparent cause. Id. 200. The Scotch law resembles our own 
in this particular, and the rule is well laid down by Baron Hume, 
“ Our practice,” he says, “ docs not distinguish between an absolute 
purpose to kill and a purpose to do any excessive and grievous injury 
to the person, so that if the panncl assault his neighbour, meaning 
to hamstring him or cut out his tongue, or break his bones, or beat 
him severely, or within an inch of Ms life; and if in the prosecution 
of this outrageoussi purpose, he has actually destroyed his victim, lie 
shall equally die for it, as if he had run him througji the body with 
a sword. The eprrupt disregard of tjtio person and life of another, is 
precisely the dole, or malice, the depraved and wicked purpose, which 
the law requires and is content with.” ii Hume. 2S4, 256. 

“ Where it appears that one person’s death has been occasioned by 
the hand of another, it behoves that other to show from ovitlenee, or 
by inference from the circumstances of the case, that the olience is of 
a mitigated character,^nd docs not amohnt to murder.” Per Tindal, 
C.J.y Greenacre'^ easels C. P. 65. ^ And sfee ante, p. 20. 

Proof ofmaVee—death ensuing in the performance of an unlawful 
or wanton act.l The rule in this case is thus laid down by Sir Michael 
Foster. If an action, unlawful in itself, bo done deliberately and 
with intention.Jof mischief, or great bodily harm to particulars, or of 
mischief indi8C|imfti'ately, fall it where it may, and death ensue, against 
or beside the orilmpl-iutention of the party, it will be murder. But 
if such mischievou^ intention do not appear, (which is matter of fact 
to be collected from the circumstances,)'and thtl act was done heed¬ 
lessly and incautiously, it will be manslaughter, not accidental d&ath, 
jbeoanse the act wMon ensued was unla\rful. - Foster, 261, Thus, 
where an injury intended to be inflicted upon A. by poison, blows, or 
other means of death, woilld, had he sustained it, have been murder; 
it will amount to the same offence, if B. by accident happens to lose 
his life by it. But on the other hand, if the blow intended for A. 
arose from a sudden tran^rt of fury, which, in case A. had died by 
it, would have reduced we oiFimoe to manslaughter; the fact will 
a^it of the same alleviation, if B. should happen to fall by the blow. 
Foster, 262; 1 Male, P. V. 438. See Munfs case, 1 Moo.. C. C. 93, 
post, title Att&nvpt to cemmit Murder. 

So where two parties meet to fighit a deliberate duel, and a stranger 
come to''|art them, and is killed by ohe of them, it is murder in the, 
latter#-' t; JSTofe, P. C. 441. j^d where the prisoner intending tp 
ppison^l^ wife, gave her a poisoned apple, which she, ignorant of its 
nature,'ig^ve to a child, who took it and died ; tMs was held naurder 
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in the husband, although, being present, he endeavourod to 
his wife from giving it to the child, bunders'a case^ Plowd. 474 J 
Vide ante, p. 208. Such also was the <ms6 of the wife who mixed 
ratsbane in a potion sent by the apothecary to her husband, which 
did not kill him, but kiUed the apotheca:^, who, to vindicate his 
r^utation, tasted it himself, having first stirred it about. 9 Co. 81; 
Hawh. I\ C, b. 1, c. 31, s. 46. So in a recent case, where the prisoner, 
intending to murder A., shot at and wounded B., supposing him to 
be A., it was held that he was properljr oonviotra of wounding B, 
with intent to murder him. Henry Stndh's case, 25 L. J, M. C. 29. 

It is not necessary in order to render the killing murder, that the 
unlawful act intended, would, had it been effected, have been felony. 
Thus, in the case of the person who gave medioines to a woman, (1 
Hale, P. C. 429,) and of him who put skewers into a woman’s womb, 
with a view in both oases to procure abortion, wheipeby the women 
were killed; such acts were clearly held murder, though the original 
attempt, had it succeeded, would only have been a great mmde- 
meanbr; for the acts were in their nature ma}icious and deliberate, 
and necessarily attended with great danger to the persons on whom 
they were practised. 1 East, P. C. 230. So if in case pf a riot 
or quarrel, whether sudden or premeditated, a justice of the peace, 
constable or watchman, or even a private person be slain in endea¬ 
vouring'' to keep the peace and suppress the affray, he who kills him 
is guilty of murder, for notwithstanding it was not his primary 
intention to commit a felony, yet inasmuch as he persists in a less 
offence with so much obstinacy,-as to go on in it, to the hazard of 
the lives of those who only do their duty, he is, in that respect, 
equally criminal as if liis intention had been to commit felpny. Hawk, 
P. C. h. 1, c. 81, s. 54. 

If a person rides a horse %nown to be m^d to kick, amongst a 
multitude of people, although he only moans to divert himself, and 
death ensues in consequence, he will, it is said, be guilty of murder. 
Hawk, jP. C. b. 1, c, 31, s. 61; 1 Lord May^. 143; Foster, 261; 
1 East, P. C. 231. ■ And if a man, knowing thpt the people are 
passing along the street, throw a stone likely to create danger, or 
shoot over the house or wall, with intent to do hurt to people, and 
some one is consequently kill^, it is murder, on account of the 
previous malice, though not directed against any narticulor* indi¬ 
vidual ; for it is no excuse that the party was not went on mischief 
generally; but if the act were merely done incautiously, it would 
only be manslaughter. 1 East, P. C. 231; 1 Hale, P. C. 475; Vide 
post, p. 098. In aU these eases the nature of the instrument and the 
manner of using it, as calculated to produce great bodily harm or not, 
will vary the offence. 1 East, P, C. 257. 

The rule above stated inust be taken to extend only to such acts as 
are mala in se ; tor if the act be merely malum prohibitum, as 
(formerly) shooting at game by a person not ,qualified to keep a gun 
for that purpose, the case of him so offending will fall uqder the same 
rule as that of h qualitied person. The mere imposing of penalties 
will not in a case of this kind change the character of the accident. 
Foster, 259. So if one throw a stone at another’s horse, and it hit a 
person and kill htox, it is manslaughter only, 1 East, P. C. 257; 
1 Hah, P, a S9. ^ 

Deathrensuing in consequence of a trespass committed in sport will 
be manslaughter. The prisoners were indicted for manslaughter, in 
having caused the death of a man by throwing stones down a ooal-p^ 

Ha; 
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Tmdal, 0. J., iu addressing the jury said, if deatii ensue in oonse> 
^nenoe of a wrongful act which the party who commits it can neither 
justify nor excuse, it is not accidental death, hut manslaughter. If 
the wrongful act was done under circumstances which ^how an intent 
to kill or do any serious injury in the particular case, or any general 
maUoo, the offence becomes that of murder. In the present instance 
the act was one of mere warttonness and sport, but still the act was 
wrongful, and was a trespass. Fenton's case, 1 Lewin, C. C, 179; 
see further, ante, p. G76, 

The Scotch law does not recognise all the nice distinctions which • 
exist in our own upon this head. The rule in that country is stated 
to be, that homicide, although not originally intended, will be held to 
be murder, when it takes place during the commission or in the 
attempt to commit a capital crime, or one obviously hazardous to life, 
but that where it ensues, without being intended, during the course 
of an inferior delinquency, and from which no peril to life could have 
been reasonably anticipated, it will amount to culpable homicide only. 
Alison's Princ. Crim. Law of Scoil. 52. Perhaps tlie rule with 
regard to implied malice has been carried, in the English ijractice, to 
at least the full length which reason and justice warrant. 

Proof of malice—death ensuing in the performance of a lauful act.l 
Where death is occasioned by the hand of a party engaged in tho 
performance of a lawful act, it may amount either to murder, man¬ 
slaughter, or mere misadventure, according to the circumstances by 
which it is accompanied. The most usual illustration of this doctrine 
is the instance of workmen throwing stones and rubbish from a house 
in the ordinary course of their business, by which a person underneath 
happens to be killed. Ijf they deliberately saw the danger or betrayed 
any consciousness of it,* whence a general malignity of heart mi*ght 
he inferred, and, vet gave no warning, it will he murder, on account of 
the gross impropriety of the act. If they did not look out, or not till 
it was too late, ami there W'as oven a small probability of persons 
passing by, it will he manslaughter. But if it had been in a retired 
place, where there was no probability of persons passing by, and 
none had been seen about the spot before, it seems to be no more than 
accidental deatli. For though the act itself might breed danger, yet 
the degree of <||ution requisite being only in proportion to the appa¬ 
rent necessity of it, and there being no apparent call for it in tho 
instance put, the rule applies, de non existenUbus et non apparentibus 
eadem cst ratio. So if any person had been before seen on the spot, 
but due warning were given, it will be only misadventure. On the 
other hand, in London and other populous towns, at a time of day 
when the streets are usually thronged, it would he manslaughter, 
notwithstanding the ordinary caution used on other occasions of 
giving warning; for in the hurry and noise of a crowded street, few 

r rsons hear the warning, or sufficiently attend to it, however loud. 
East, P. a 262; Foster, 262; 1 Hale, P. C. 472; 4 J7/. Com. 192. 
Cases of negligent driving faU under the same consideration, and if 
dea^ ensue it '^ill be murder, manslaughter, or misadventure, 
according to the> caution exercised, and with reference to the place 
where the injury occurred. It has been ^ready stated that under 
oiroaxoBtanoes indicting a wfnton and malicious disregard^ human 
life, the offence may amount even to murder. ^ If there be negligence 
only in the' driver it will he manslaughter, and if negligence he absent 
It amoxmt to m^adventure merely. If A. drives his oart care- 



Murder, 


•m 

Icsaly, and it runs ovi'r a child in the street, if A. saw the child, and 
yet drove ■upon him, it is murder; if he did not see the child, it is 
manslaujfhter; ^ the child ran across the way, and it was imposdble 
to stop the cart before it ran over the child, it is homicide, per inform 
tnnium. 1 Ifale, P. C. 476 ; Foster, 263. So if a boy, riding in a 
street, puts his horse to full speed and runs over a child and kills him, 
this is manslaughter, and not juer infortunium ; and if he rides into a 
press of people with intent to do hurt, and the horse kills one of thorn, 
it is murder in the rider. 1 JIale, P, C. 476. A* was driving his 
eart with four horses, in the highway at Whitechapel. He being in 
his cart, and the four horses at a trot, they threw dowm a woman who 
was going the same way, with a burden upon her head, and killed 
her. Holt, Cl. J., two other judges, and the recorder, hold this to be 
misadventure only; hut per Holt, C. J., if it had been in a street 
where Txsople usually passed, it had been manslaughter. Upon this 
case, Mr. East has made the following observation ; It must be taken 
for granted from this note of the case that the accident happened in a 
highway, where people did not tisualhj pass, for otherwise the eiroum- 
stanoe of the driver being in the cart and going so much faster than 
is usual for carriages* of that construction, savoured much of negli¬ 
gence and impropriety; for it was extremely difficult, if not impossi¬ 
ble, to stop the course of the horses suddenly, in order to avoid any 
person that could not got out of the way in time. And indeed such 
conduct in the driver of such heavy carriages, might, under such cir¬ 
cumstances, be thought to betoken n want of due care, if any, though 
few persons, might probably pass by the same road. The greatest 
possible care is not to be expected, nor is it to be required, hut who¬ 
ever seeks to excuse himself from having unfortunately occasioned, 
by any act of his own, the death of another, ought at least to show 
that he took that care to avoid it, which persons in similar situations 
are accustomed to do. 1 Fast, P. (1. 263, The deceased was walking 
along the road in a state of intoxication. The ])risoner was driving 
a cart drawn by two horses, without reins. The horses wore can¬ 
tering, and the prisoner was sitting in front of the cart. On seeing 
. the deceased, he called to him twice, to get out of the way, but from 
the state he was in, and the rapid pace of the horses, he could not do 
so, and was killed, Harrow, li., said, tliat if a man drive a cart at an 
unusual rapid pace, where% a person is killed, though he calls, 
repeatedly to such person to get out of the way, if from the rapidity 
of the driving or any other cause, the person cannot get out of the 
way time enough, but is killed, the driver is guilty of manslaughter. 
He added, that it is the duty of every man who drives any carriage, 
to drive it with such care and caution as to prevent, as far as in his 
own power, any accident or injury that may occur. Walker's ease. 

1 0. ^ P. 320. What will constitute negligence in the case of driving 
carriages, must depend greatly upon the circumstances of each par- 
idcular case. It was ruled by Mr. Justice Bayley, that a carter, by 
being in the cart instead of at the horse’s head, or by its side, was 
guilty of negligence; and if death ensued, of manslaughter. Kmght's 
ease, 1 Lewin, C. C. 168. And the same point was mled^y Hullook, B, 
Anon, Ibid, And see SwindalVs case, ante, p. 679. The prisoner 
was charged with manslaughter. It appeared, thaf^ihere wore two 
omnibuses, which were running in opposition to each ptherj galloj^ng 
along a road, and that the juisoner was driving that on 'tfMoh the 
deceased sat, and was whipping his horses just before his'omnibus 
upset. In summing up to the jury, Patteson, J., said, '^'''The main 
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S uestions are, were the two onmihuses racing P and was the pruoner 
riving as fart as he could, in order to get past the other omnibus ? 
and had he urged his horses to so rapid a pace that he could not 
control them ? If you are of that opinion, you ough^ to convict him.” 
Timmim'e case, 7 C. P. 499. 

To make the captain of a steam-vessel guilty of manslaughter, in 
causing a person to be drowned by running down a boat, the prosecu¬ 
tor must show some act done by the captain, and a mere omission on 
his part in not doing the whole of his duty is not sufficient But if 
there were sufficient light, and the captain of the steamer is either at 
the helm, or in a situation to be giving the command, and does that 
which causes the injury, he is guilty of manslaughter. Per Parke, J., 
and AUlenon, B,, Green's case, 7 O'. 4* P- 1S6. Allen's case. 

Id. 153. 

The prisoner was indicted for manslaughter, and appeared that it 
was his duty to attend a steam-engine, and that on the occasion in 
question he had stopped the engine, and gone away. During his 
absence, a person came to the spot and put it in motion, and being 
unskilled, was unable to stop it again; and in consequence of the 
engine being thus put in motion, the deceased was killed. Alderson, 
B., stopped the case, observing, that the death was the consequence, 
not of the act of the prisoner, but of the person who set the engine 
in motion after the-prisoner went away, and that it was necessary, in 
order to a conviction for manslaughter, that the negligent act which 
caused the death, should be that of the party charged. JliUon's case, 
2 Lew. C. C. 214. ‘See also Ltnve's case, ante, p. 679. 

It is sometimes very difficult to trace the boundaries between man¬ 
slaughter and misadventure, as in the following case;—A man found 
a pistol in the street which he had reason to believe was not loaded, 
he having tried it with the rammer. He carried it home and showed 
it to his wife, and she standing before him, he pulled the cock and 
touched the trigger. The pistol went off and killed the woman, and 
this was ruled to be manslaughter. Kel. 41. Admitting, says Mr. 
Justice Foster, that this judgment was strictly legal, it was, to say no 
better of it, summum jus. But ho continues, I think it was not so ^ 
for the law in these cases does not require tlie utmost caution that can 
be used; it is sufficient that a reasonable precaution, what is usual and 
ordinary in like cases, shoiJd be used. Foster, 264. Mr. Justice 
Foster mentions a similar case which occurred before himself; I 
once upon a circuit tried a man for the death of his wife by a like 
accident. Upon a Sunday morning the man and his wife went a mile 
or two from home with some neighbours, to take a dinner at the house 
of their common friend. He carried his gun with him, hoping to 
meet with some diversion by the way. But before he went to dinner 
he discharged it, and set it up in a private place in his friend’s house. 
After dinner he wmit to church, and in the evening returned home 
with his wife and neighbours, bringing his gun with him, which was 
carried into the room where his wife was. He, taking it up, touched 
the trigger, when it went off and killed his wife, whom he tenderly 
loved. It came out in evidence, that while the man was at church, a 
person belonging to the family privately took the gun, charged it, and 
went after some game, but before the service at church was ended, 
restored it, haded, to the place whence it was taken, and where the 
defiendant, ignorant of what had passed, found it, to all appearance, 
as he had left it. '1 did not,” says Mr. Justice Foster, inquire 
whether the poor man had examined the gun before he carried it 
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home, but being of opinion, upon the whole evidence, that he had 
reasonable grounds to believe that it was not loaded, I directed the 
jury, that it thev were of the same opinion„jthey should acquit him, 
and they did acquit him accordingly.” Foster, 265. 

Parents, masters, and other persons having authority in foro domes- 
tico, mav administer reasonable correction to those un^er their care, 
and if death ensue without their fault, it will be no more than acci¬ 
dental death. Hut if the correction exceed the bounds of moderation, 
either in the measure or in the instrument made use of for the pur¬ 
pose, it will be either murder or manslaughter, according to the cir¬ 
cumstances of the case. Foster, 262, Thus, where a master struck 
a child, who was his apprentice, with a great staff, of which he died, 
it was ruled to be murder. X Hale, P. C. 474. Speaking of homi¬ 
cides of this class, Mr. Justice Foster says, if they be done with a 
cudgel or other thing not likely to kill, though improper for the pur¬ 
pose of correction, it will be manslaughter; if with a dangerous 
weajjon likely to kill or maim, it will be murder; due regard being 
had to the age and strength of the party. Foster, 262. Thus where 
a master directed his apprentice to do some work in his absence, and 
on his return, finding it had been neglected, threatened to send the 
apprentice to, Hridewell, to which he replied, “ I may as well work 
there, as with such a master,” upon which the master, striking him 
on the head with a bar of iron, which he had in his hand, killed him, 
it was held murder; for if a father, master, or schoolmaster, correct 
his child, servant, or scholar, it must be with such things as are fit 
for correction, and not with such instruments as may kill them; 
and a bar of iron is not an instrument of correction. Gray's rase, 
Kel. 64 ; 1 Muss, by (Urea. 548. Though the correction exceed the 
bounds of moderation, yet the court will pay regard to the nature 
of the provocation, where the act is manifestly accompanied with 
a good intent, and the instrument is not such will, in all pro¬ 
bability, occasion death, though the’party bo hurried to groat excess. 
A father, whose son had been frequently guilty of thefts, of which 
complaints had been made, had often corrected him. At length 
the son, being charged with another theft, and resolutely denying 
it, though proved against him, the father in a passion, beat his 
son, by way of chastisement, with a rope, by reason of which he 
died. The father expressed the utmost horror, and‘was in the 
greatest affliction for what he had done, intending only to have 
punished him with such severily as to have cured him of his wicked¬ 
ness. The learned judge who tried the prisoner, after oonsulting his 
colleague and the principal counsel on the circuit, ruled this to be 
manslaughter only. Anon. 1 East, P. C. 261, 

As to manslaughter committed by the captain and mate of a vessel 
on one of the crew, see Leggett's case, S C. ^ P. 191. 

Where death ensues iu ease cf sports or rtereauons, such recrea¬ 
tions being innocent and allowable, it falls within the rule of excusable 
homicide, because bodily harm is not the motive on either side. Ftster, 
250; 1 JSast, P, C, 268. Tbeyefore persons playing at cudgels, Comb. 
408, or foils or wrestling, Lane's case, 1 East, P. C. 268, are excusable, 
if death ensue. Lord Hale appears to he of a different opinion. He 
says, regularly, he that voluutoily and knowingly hurt to t)M 

person of a man, though he intonos not death, yet if death ensue, it 
excuses not from the guilt of murder or manslaughter at least, as if A. 
intends to beat B., but not to kill him, yet if death ensue, this is not 
per infortunium, but murder or manslaughter, as the oiroumstanoes of 
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the case happen; and therefore^ he continues, I have known it ruled, 
that if two men are playing at cudgels together, or wrestling, by 
consent, if one by a bl^w or fall kills the other, it is manslaughter, 
and not jjcr infortunitim, os Mr. Dalton {cap. 90,) i&ems to doubt it; 
and accordingly it was, 1*. 2, Car. 2, by all the judges, upon a special 
verdict, from iiewgate, where two friends were playing at foils at a 
fencing school, and one casually killed the other, resolved to bo man¬ 
slaughter. 1 Hah, P. C. 472. The question in these cases appear 
to twofold, 1st, whether the sport was lawful, and 2ud, whether 
the parties engaged in it with a friendly mind, or with intent to do 
each other some bodily harm. The cases mentioned by Lord Hale 
seem to proceed upon the latter supiwsition, and on this ground they 
are distinguished by Mr. Justice h'oster, from the case of persons who 
in perfect friendship engage by mutual consent in recreations for the 
trial of skill or manhood, or for improvement in the use of arms. 
Foster^ 259, 2C0; 1 Ead^ P. C. 2(58. But if there be dangerous 
weapons used in such sports, and there be any negligence in tiie use 
of them, and one of the parties be killed, such negligence may render 
the act manslaughter. Sir John (Miicht ster, fencing with his servant, 
made a pass at him, which the servant parried oil' with a bedstaff. 
In the beat of the exercise, the chupe of the scabbard .flew off*, and 
the man was killed by the point of the sword. It was held that this 
was manslaughter, because, though the act which occasioned the 
death intended ho harm, nor could it have done harm, if the chape 
had not been struck off by the party killed, and though the parties 
were in sport, yet the act itself, tlie Ihrubting at the servant, was 
unlawful. Aleyu,\2-, 1 llale^ P. C. 472. Mr. Justice Foster puts this 
decision on another ground, observing that tlio party did not use the 
degree of circumspection whiclv common prudence would have sug¬ 
gested ; and therefore the fact so circumstanced might well amount 
to manslaughter. ^ Foster, 260; 1 East P, C. 269. 

Death in the course of a frienaly contest may also amount to 
manslaughter, if any undue advantage has been taken. Thus, if 
two persons are engaged to play at cudgels, and one of them makes 
a blow at the other likely to hurt, before he was upon his guard, and 
without w’arning, and aeath ensues, the want of due and friendly 
caution would make the act amount to manslaughter. 1 East, P, 
a 269. 

Though the weapons be of a dangerous nature, yet if they be not 
directed by the persons using them .against each other, and so no 
danger to be reasonab^ apprehended, if death casually ensue, it is 
only misadventure. 1 East, P. C. 269. Therefore, if a person be shoot- 
urn at game or butts, or other lawful object, and a bystander be casually 
kiUed, it is only misadventure. 1 Male, P. C. 38,39,472; 1 East, P. C, 
269. But if the sport or recreation be unlawful, and death ensues in 
the course of it, it wlUibe murder or manslaughter, according to the 
circumstances of the case. Thus, where amau playing at the diversion 
of oock-throwing at Shrove-tide, missed his aim, and a child looking 
on, received a blow from the staff, of which he died, Mr. Jostice Foster 
(who observes that this is a barbarous, unmanly custom, productive 
of great disorders, and dangerous to bystanders), ruled it to be man¬ 
slaughter. Foster, 261. 

Frfre-iights, public boxilg matebesf and the like, exhibited for the 
sake of lucre, are not lawful sports, for they serve no valuable jpurpose, 
but on the contrary, encourage a spirit of idleness and debauchery. 
Foster ,In such ease the intention of the parties is not innocent 
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in itself, each being careless of what hurt may be given, provided the 
promised reward be obtained; and besides, such meetings have in 
their nature a strong tendency to a breach of the peace. Therefore 
in Ward's ease,* who was challenged to Aght by his adversary, 
for a public trial of skill in boxing, and was also urged to engage 
by taunts; although the occasion was sudden, yet having killed his 
opponent, he was held guilty of manslaughter. 1 Hast, P, C. 270. 
^ persons present at a prize-fight encouraging it by their presence 
will, in case of death, be guilty of manslaughter. Upon an indictment 
for murder, charging the prisoner with being present aiding and abet¬ 
ting, it appeared that there had been a fight between the deceased and 
another person, at which a great number of persons were assembled, 
and that in the course of the fight the ring was broken in several times 
by the persons assembled? who liad sticks, which they used with great 
violence. The deceased died in consequence of the mows he received 
on this occasion. There was contradictory evidence as to the prisoner 
havipg acted as second. In summing up, the j udge (Mr. Justice lattle- 
dale) said “my attention has been called to the evidence that the pri¬ 
soner did nothing; but 1 am of opiniou that persons who are at a fight, 
in consequence of which death ensues, are all guilty of mauslaug;htcr, 
if they encouraffed it by their presence; I mean if they remained 
present during the fight. If they were not merely casually passing 
by, but stayed at the place, they encouraged it by their presence, 
although they did not say or do anything, but if the death ensued 
by violence unoonnected with the light itself, that is by blows not 
given by tlie other combatant, but by persons breaking in the ring 
and striking with their sticks, those wJio were merely present, are 
not, by being present, guilty of manslaughter. The case is at most 
one of manslaughter only.” Murphy's case, G C. 4\P. 103. It has 
been ruled, however, that persons present at a fatal prize-fight are 
not such accomplices as that their evidence requires confirmation. 
Hargrave's case, 4 C. ^ P. 170. 

"W" here death casually ensues in the course of a lawful emplo 3 Tnent, 
and there is a want of due caution on the part of the person fro^i whom 
it proceeds, it will not be misadventure hut manslaughter. A. having 
deer frequenting his com-lield out of the precinct of any forest or 
chase, set himself in the night-time to '^atch in a hedge, and B. his 
servant to watch in another corner of the field with a gun, charging 
him to shoot when he heard the deer rustle in the com. The master 
himself improvidently rushed into the com, when the servant sup¬ 
posing it to be the deer, shot and killed his master. This was held to 
be only chance medley, for the servant was misguided by the master^s 
own directions. But it seemed to Lord Hole, who tried the pri¬ 
soner, that if the master had not given such directions, it would have 
been manslaughter to have shot a man, though mistaking him for a 
deer, because he did not use due diligeno^to discover his mark. 
1 Hale, P. a 476. 

An iron founder being employed by on oilman and dealer in marine 
stores to make some cannon, to be used on a day of rejoicing, and 
afterwards to be put into a sailing-boat, after one of them Imd burst, 
and had been returned to him in consequence, sent it back in so im¬ 
perfect a state, that on being fired it burst again, and killed the 
deceased; on his trial before Bayley, B., Patteson, J., and Gurney, 
B., he was found guilty of manslaughter. Carres ease, B C, ^P, 163. 

Proof of malice—death ensuing in the performance of ajatoful aet-^ 
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arsons administering medicims.l Cases of great difficulty and nicety 
nave arisen with regard to the question of malioe, where medicines 
have been carelessly or unskilfully administered by incompetent per¬ 
sons. The law on this subject is thus laid down by l^ord Hale—“ If 
a physician gives a person a potion without any intent of doing him 
any bodily hurt, but withdntent to cure or prevent a disease, and 
contra^ to the exi)ectation of the physician, it kills him, tliis is no 
homicide, and the like of a surgeon. And I hold their opinion to be 
erroneous that think, if it be no licensed surgeon or physician that 
occasions this mischance, then it is a felony, for physic and salves were 
before licensed physicians and surgeons, and therefore, if they be not 
licensed according to the statutes, they are subject to the penalties in 
the statutes, but Cod forbid that any mischance of this kind should 
make any person not licensed guilty of rahrder or manslaughter.” 
1 JETaZe, P. C. 429. Upon the latter point Sir William Blackstone 
appears to concur in opinion with Lord Halo. If a physician or 
surgeon, he says, gives his patient a potion or plaister to cure him, 
which, contrary to expectation, kills him, this is neither murder nor 
manslaughter, but misadventure, and he shall not be punished crimi¬ 
nally,' however liable he might formerly have been to a civil action 
for neglect or ignorance; but it has been held that if he be not a 
regular physician or surgeon who administers the medicine or per¬ 
forms the operation, it is manslaughter at the least. Yot Sir M. Hale 
verj' justly questions the law of tliis detennination. 4 111. Com. c. 14, 
The correctness of Sir M. Hale’s opinion has been recognised, in 
several late cases. Thus, in Van JiuichelVs cane, 3 C. P. 632, 
Hullock, IJ., ruled that it made no diflerence whether the party was 
a regular or an irregular surgeon, adding that in remote parts of the 
country many persons would bo left to die if irregular surgeons were 
not allowed to practise. The same opinion was expressed by Park, 
d., in a subsequent case, in which he observed that whether the party 
was licensed or unlicensed is of no consequence except in this respect, 
that he may be subject to pecuniary penalties for acting contrary to 
charters or acts of parliament. Lo^'s case^ 4 C. Zj- P. 398. But 
whether the party be licensed or unlicensed, if ho display gross 
ignorance, or cnminhl inattention, or culpable rashness, in the 
treatment of his patient, he is criminally responsible. There is no 
doubt, says Mr. Boron Hullock, that there may be cases where both 
regular and irregular surgeons may be liable to an indictment, as 
there may be cases where from the manner of the operation even 
malice might be inferred. Van ButchelFs cose, 3 C. ^ P. 633 ; 4 C, 
^ jP. 407. Where a p< rson who, though not educated as a surgeon, 
had been in the habit of acting p a man-midwife, and had unskilfully 
treated a woman in childbirth, in consequence of which she died, was 
indicted for the murder. Lord Ellenborough said there has not been 
a particle of evidence adduced ^at the prisoner was guilty of murder, 
but it was for the jury to consider whether the evidence went so far 
as to make out a case of manslaughter. To substantiate that charge 
the prisoner must have been guilty of criminal misconduct, arising 
either foom the grossest ignorance or the most criminal inattention. 
One or other of these was necessary to make him ^Uty .of that 
criminal negUgenoe and misconduct which are essential to make out 
a case of manslaughter. Williameon^s case, 3 C. ^ P. 633. This 
ruling cited with approbation by Park, J., in Long's ease, 4 C. 

P. 407^ whdire he hSd that to su^iport the charge of manslaughter it 
must a||pemi'that there was gross ignorance or inattention to human 
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life. In Long^a case, 4 C. P. 404, a case was cited by oonnsel, aa 
having occurred on the northern circuit, where a man who was drunk 
went and delivered a woman, who by his mismanagement died, and 
he was sentenced^to six months’ imprisonment. And where a person 
grossly ignorant undertook to deliver a woman and killed the child in 
the course of the delivery, it was resolved by the judges that he was 
rightly convicted of manslaughter. Senior's case, 1 Moo. C. Ci 346. 
The rule with regard to the degree of misconduct which will render 
a person practising medicine criminally answerable is thus laid down 
by Mr. Justice Bay ley. “ It matters not whether a man has received 
a medical education or not. The thing to look at is, whether, in 
reference to the remedy ho has used, and the conduct he has dis* 
played, he has acted with a due degree of caution, or, on the contrary, 
has acted with gross and improper rashness and wont of caution. 1 
have no hesitation in saying, Ij^at if a man be guilty of gross negli¬ 
gence in attending to his patient, after he has applied a remedy, or of 
gross rashness in the application of it, and death ensues in conse¬ 
quence, he will be liable to a conviction for manslaughter.” Long's 
case, 4: C, ^ P. 440. The prisoner was indicted for manslaughter. 
It appeared that the deceased, a sailor, had been discharged from the 
Liveriwol infirmary as cured, after undergoing salivation, and that 
he was recommended by another patient to go to the prisoner for an 
emetic, to get the mercury out of his bones. The prisoner was ah 
old woman, residing in Liverpool, who occasionally dealt in medicines. 
Rhe^ave him a solution of corrosive sublimate, one dose of whioh 
cau^ his death. She said she had received the mixture from a 
person who came from Ireland and had gone back again. Mr. Jus¬ 
tice Bayley, in addressing the jury, said, “ 1 take it to be perfectly 
clear, that if a person, not of medical education, in a case where pro¬ 
fessional aid ought to be obtained, undertakes to administer medicines 
which may have a dangerous effect, and thereby occasions death, such 
person is guilty of manslaughter. He may have no evil intention, 
and may have a good one, but he has no right to hazard the conse- 
quSnees in a case where medical assistance may be obtained. If ho 
does so, it is at his own peril. It is immaterial whether the person 
administering the medicine prepares it, or gets it from another.” 
Sinqtsofi's case, fVilcock on hies of Med, Pr^. Appendix, 227, 4 C, 
^*7*. 407 ; («.), 1 Lewin, C. C. 172. The prisoner was indicted for 
manslaughter. It appeared that the deceased, a child, being affected 
with a scald head, the prisoner had directed a plaister to be applied, 
from the effects of which the child was supposed to have died. Bol- 
land, B., addressing the jury, said, ** The law, as 1 am bound to lay 
it down, as it has been agreed upon by the judges (for cases of this 
kind have occurred of late more frequently than in former times), is 
this—any person, whether he be a regular or licensed medical man 
or not, professes to deal with the liie or health, of his Majesty’s sub- 

i 'ects, he is bound to have competent skill to perform the task that he 
lolds himself out to perform, and he is bound to treat his patients 
with care, attention, and assiduity.” Spilkr's case, 5 C. P. 333. 
The direction given by Tindal, C. J., in a case of this kind, where 
the prisoner was charged with ftegleoting to attend and take due care 
of a woman during her delivery, was as follows: “ You are to say, 
whether in the execntion of the duty whioh the prisoner had under¬ 
taken to perform, he is proved to have shown such a gross want 
of care, or such a gross and cv^ahh want of skill, as any person 
undertaking such a charge ought not to be guilty of, and that the 

HH 3 
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death of the person named in the indictment was oanscd thereby.” 
FergusorCs case, 1 Lewin, C. C. 181. In a case which occurred 
before Lord Lyndhurst, C. B., upn an indictment for manslaughter 
(by administering Morison’s pulfe), the law on 4hi8 subject was 
pus laid down by his lordship: “ I agree that in these csisos there 
is no difference between a licensed physician or surgeon and a person 
pting as physician or surgeon without a license. In either case, 
if a party, having a competent degree of skill and knowledge, 
makes an accidental mistake in his treatment of a patient, through 
■which death ensues, he is not thereby guilty of manslaughter; 
but if, where proper medical assistance can be bad, a person, 
totally ignorant of the science of medicine, takes upon himself to 
administer a ■violent and dangerous remedy to one labouring under 
disease, and death ensues in consequence of that dangerous remedy 
having been so administered, then he guilty of manslaughter. If 1 
had the least doubt of this position, I might fortify it by referring to 
the opinion of Lord EUenborough in Hex v. Williamson, ante, p. 704, 
I shall leave it to the jury to say, whetiter death was occasiorted or 
accelerated by the medicines administered, and if they say it was, 
then I shall tell them, secondly, that the prisoner is guilty of 
manslaughter, if they think that in so administering thu medicines, 
he acted either with a criminal intention, or from any gross igno- 
fance.” Webb's case, 1 Moo. ^ Mob, 405; 2 Jjcic. C, C. 196, S. C. 
The prisoner, who was indicted for manslaughter, had, for nearly 
thirty years, carried on the business of an apothecary and man- 
midwife in the county of York, and was qualified by law to early on 
that profession. His practice was very considerable, and he had 
attended the deceased on the birth of all her children. It appeared 
that on the occasion in question, he made use of a metal instrument, 
known in midwifery by the name of a veetis, or lever, inflicting 
thereby such grievous injuries on the person of the deceased as to 
cause her death within three hours. It was proved by the medical 
witnesses that the instrument was a very dangerous one, and that at 
that period of the labour it was very improjasr to use it at all; Ind 
also, that it must have been used in a very improper way, and in 
an entirely wrong direction. Coleridge, J,, tola the jury that the 
questions for them to decide were, whether the inifcrumcnt had 
caused the death of the deceased, and whether it had been used by 
the prisoner with due and proper skill and caution, or with gross 
wont of skill, or gross want of attention. No man was justified in 
making use of an instrument, in itself a dangerous one, unless he 
did so -with a proper degree of skill and caution. If the jury thought 
that in this instance the prisoner had used the instrument with 
gross want of skill, or gross want of caution, and that the deceased 
had thereby lost her life, it would be their duty to find the prisoner 
guilty. The prisoner was convicted. M. v. ISpillmg, 2 Moo. ^ M. 
107. A chemist, likewise, who negligently supplies a wrong drug, in 
oonsequenoe of which deatli ensues, is ^iJty of manslaughter. The 
apprentice to a chemist, by mistake delivered a bottle of laudanum 
to a customer, who asked for paregoric; and a portion of the 
laudanum being administered to a* child, caused its death. The 
apia*entice being indicted for manslaughter, Bayley, J., directed the 
jury, that if tliey thought^im guil^ of neglipnee, they should find 
him guilty of the manslaughter. Tessymm^s case, 1 Lewin, C. C. 
160. Seckslso Carr's case, ante, p. 703. 
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Troof of malice-^mtent to do hodily injury—death emuing.'] If a 
man assault another with intent to do hixn a bodily injury, and death 
ensue, malioe sufficient to constitute murder will bo presumed, pro¬ 
vided the act be*of such a natur#, as plainly, and in the ordinary- 
course of events, must put the life of the party in danger. \ Sl. 
Com, 200. A remarkable case, which may be classed under this 
head, is mentioned by Mr. Alison. The deceased, a ehimn^-sweeper’s 
boy, of eleven years of age, stuck fast in a chimney. Tne prisoner 
having fastened ropes round the leg of the deceased, drew them with 
such force, that, notwithstanding his cries, and the remonstrances of 
those present, the boy died. Being charged with this as murder, the 
presiding judge. Lord Justice Clerk, with the concurrence of the court, 
laid it down as clear law, that this was an instance of absolute reck¬ 
lessness, and utter indiffierenoe about the life of the sufferer, and 
tliat the law knew no difference between the guilt of such a case and 
tliat of an intention to destroy. Bads case, Alison*s Brin, Cr. Law. 
Scotl. 4. 

* '# 

Proof of malice—exposure of infants^ Sfc,—killing hy neglect, <^c.] 
Amongst the modes of killing mentioned by Lord Hale, are 
exposing a sick or weak person or infant to the cold, with the intent 
to destroy him, and laying an impotent person abroad, so that he* 
may be exposed to and receive mortal harm, as laying an infant in 
an orchard, and covering it with leaves, whereby a kite strikes it 
and kills it. 1 Male, P. (J, 431, 432. In these oases the offence 
may amount to wilful murder, under the rule that, he who wilfully 
and deliberately does any act which apparently endangers another*s 
life, and thereby occasions his death, shall, unless he clearly prove the 
contrary, be adjudged to kill him of malice prepense. 1 Mast, P. C. 
225. Such Was the case of the man who carried his sick father against 
his will, in a severe season, from town to town, by reason whereof he 
died. Mawk. P. C, b, 1, r. 31, s. 5 j 2 Bast, P, C. 225. See Stock- 
dale's case, 2 Lev. C. C. 220. . 

Cases of this kind have arisen, where apprentices or prisoners have 
died in consequence of the want of sufficient food and necessaries, 
and where the question has boon whether the law would imply such 
malice in tltf master or gaoler, as is necessary to make the offence 
murder. The prisoner, Charles S(][uire, and his wife, were both in¬ 
dicted for the murder of a parish apprentice, bound to the former. 
Both the prisoners had used the deceased in a most cruel and bar¬ 
barous manner, and had not provided him with sufficient food and 
nourishment; but the surgeon who opened the body deposed that, 
in his opinion, the boy died from debility and for want of 
proper food and nourishment, and not from tho wounds he had 
received. Lawrence, J., upon this evidence, was of opinion that the 
case was defective as to the wife, as it was not her duty to provide 
tho apprentice with food, she being the servant of her husband, 
and su directed the jury, who acejuitted her; but the husband was 
found guilty, and executed. Squire's ease, 1 Buss, by Orea. 4W. 
The not supplying an apprentice with sufficient food is an in¬ 
dictable misdemeanor. Phnend's case, Bttss, ISr By. 20. As to what 
is sufficient proof of the apprenticeship, see B. v. Plummer, Carr, 
^ M. 697. 

Where a married woman was charged -with the murder of her 
illegitimate child, three years old, by omitting to supply it -with 
proper food; Alderson, B., held that iffie could not be convicted 
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useless it was shown that her husband supplied her with food to 
give to the child, and that she wilfully neglected to give it. The 
learned judge said, “ There is no distinction between the case of an 
apprentice and that of a bastard child, and the”wife is only the 
servant of the husband, and according to the case before Mr. Justice 
Lawrence {Squire'a case, supra^ can only be made criminally re¬ 
sponsible by omitting to deliver the food to the child, with which 
she had been supplied by her husband.” Saunders's case, 1 C. <§• P. 
277. But in the case of an infant, the mother would be liable if the 
'death arose from her not suckling the child when she was capable 
of doing so. Per Patteson, J., Edtvards's case, 8 (J. ^ P, 611. 
In such a case, the indictment must state that it was the duty of 
the prisoner to supply the child with food, otherwise it will be bad. 
Ibid. 

The prisoner, an unmarried woman, left Worcester in a stage- 
waggon, and was in the waggon about ten at night at the W el- 
lington Inn on the Malvern Hills. She must have subsequently loft 
the waggon, as she overtook it at LedTOTv. It appeared that she 
had been delivered of a child at the road-side between the Wellin^n 
Lin and Ledbury, and had carried it about a mile to the place where 
,it was found, which was also at the road-side. The road was 
much frequented, and two waggon teams and several ptTsons were 
on it about the time when the child was left. A waggoner, who was 
passing along the road, heard tho child cry, but went on without 
rendering it any assistance. Having told some other persons, they 

S roceeded to tho 8j)ot, and found the child, which was quite naked, 
ead from cold and exhaustion. It further appeared, that the pri¬ 
soner had arranged with a woman to be confined at her house, and 
to pay her 3s. 6d. a week for taking care of the child. Coltman, J., 
in summing up to the jury, said, “ Huppose a person leaves a child at 
the door of a gentleman, where it is likely to be taken into the house 
almost immediately, it would be too much to say, that if death 
ensued it would be murder; the probability there would he so groat, 
almost amounting to a certainty, that the child would be found and 
taken care of. It, on tho other hand, it were left on an unfrequented 
place, a barren heath for instance, what inference could be drawn 
but that the party left it there in order that it might dife. This is a 
sort of intermediate case, because the child is exposed on a public 
road where persons not only might pass, but were passing at the 
time, and you will therefore consider whether the prisoner had rea¬ 
sonable ground for believing that the child would be found and pre¬ 
served.” i2. V. Jinn Walters, Carr. ^ M. 164. See also Sarah 
Waters's case, 1 Pen. C. C. M. 356; S. (7.18 X. I. M. C. 53, ante, 
p. 679. The prisoner was indicted for the murder, and was also 
charged on the coroner’s inquisition with the manslaughter, of Sarah 
Jane tJheeseman, by beating her, and compelling her to work for 
unreasonable hours and beyond her strength. The prisoner was 
aunt to the deceased, who was about fifteen, and with her sister, who 
was two or three years younger, their mother being dead, had been 
placed under the prisoner’s caro. The prisoner employed them both 
m stay-stitching, for fourteen and sometimes fifteen hours a day, and 
when they did not do the required quantity of work, severely punished 
them with the cane and the rod. The deceased was in ill health, 
sM. did not do so much work as her younger sister, and in oon- 
aequence was much oftener and more cruelly punished by the 
pritonjcr, who accompanied her corrections by the use of very violent 
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and tiireatening language. The surgeon who examined the deceased 
stated before ^e coroner, that, in his opinion, she died from con¬ 
sumption, but that her death was hastened by the treatment she 
was said to hate received. It Appeared that the prisoner, when she 
beat the deceased for not doing her work, always said she was sure 
that she was acting the chypocrite, and shamming illness, and that 
she had a veiw strong constitution. The prisoner having pleaded 
guilty to the charge of manslaughter, the counsel for the prosecution 
decliued to offer any evidence upon the charge of murder, thinking 
there was not proof of malice sufficient to constitute that offence, 
in which opinion Vaughan, 13., concurred. Cheeseman^s case, 7 C. 
P.456. ... * 

Huggins, the warden of the Fleet, appointed Gibbons his deputy, 
and Gibbons had a servant, Barnes, whose duty it was to take care of 
the prisoners, and particularly of one Ame. Barnes put him into a 
newly-built room, over a common seiwer, the walls of which were 
damp and unwholesome, and kept him there forty-four days without 
lire, chamber-pot, or otlilh convenience. Barnes knew the state of 
the room, ana for fifteen days at least before the death of Ame, 
Huggins knew its condition, having been once present, seen Arne, and 
turned away. By reason of the duress of im})ri8onment, Arne 
sickened and died. During the time Gibbons was deputy, Huggins 
sometimes acted as warden. These facts appearing on a special 
verdict, the court were clearly of opinion that Barnes was guilty of 
murder. They were deliberate acts of. cruelty, and enormous viola¬ 
tions of the trust reposed by the law in its ministers of justice; but 
they thought Huggins not guilty. It could not be inferred from the 
bare seeing the deceased once during his confinement, that Huggins 
knew his situation was occasioned by improper treatment, or that he 
consented to the continuance of it. They said it was material that 
the species of duress by which the deeeased,came by his death, could 
not be known by a bare looking in upon him. Huggins could iiot 
know the circumstances under which he was placed in the room 
against his consent, or the length of his confinement, or how long he 
hod been without the decent necessaries of life, and it was likewise 
material that no application had been made to him, which, perhaps, 
might have altered the case. Besides the verdict foimd tliut Barnes 
was the servant of Gibbons, and Gibbons had the actual management 
of the prison, and the judges seemed to think that the accidental 

S resence of the principal would not amount to a revocation of the 
eputy’s authority, llugginds cane, 2 Str. 882; Faster, 322; 1 JEasi, 
F. C. 331. So where a gaoler, knowing that a prisoner, infected 
with the small-pox, lodged in a certain room in the prison, confined 
another prisoner, against his wdl, in the some room, and the latter 
prisoner, who had not had the distemper (of which the gaoler had 
notice), caught it, and died of it, it was held to be murder in the 
gaoler. Castell v. Bamhridge, 2 Str. 856; Foster, 322; 1 Eastf 
F. a 331. 


But whore the death ensues from incautious neglect, however eul- 
pahle, rather than i^m any actual malice or artful disposition to 
injure, or obstinate perseverance in doing an act necessarily attended 
with danger, regardless of its consequences, th.e severity of the law, 
says Mr. East, may admit of some relaxation, but the case mu^ be 
strictly freed from the latter incidents. 1 East, F. C. 226. *An 
apprentice returned from Bridewell, whither he had been sent for 
bad behaviour, in a lousy and distempered condition, and his master 
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did not take the care of him which his situation required, and which 
he might have done. The apprentice was not safiered to lie in a 
bed, on account 6f the vermin, but was made to lie on boards without 
any covering, and up medical aid was procured. The *boy dying, the 
master was indicted for wilful murder, and the medical men who 
were examined were of opinion that his ^pfl-th was most probably 
occasioned by his previous ill-treatment in Bridewell, and the want 
of care when he went home. And they were inclined to think that 
had he been properly treated when he came home, he might have 
recovered. There was no evidence of personal violence or want of 
sufficient sustenance. The recorder left it to the jury to consider 
whether the death was occasioned by ill-treatment of the prisoner, 
and if so, whether the ill-treatment amounted to evidence of malice, 
in which case it would be murder. At the same time they were told, 
with the concurrence of Mr. Justice Gould and Mr. Baron Uotham, 
that if they thought otherwise, yet as it appeared that the prisoner’s 
conduct towards the apprentice was highly blameable and improper, 
they might, under all these ciroumstanoes, find him guilty of man¬ 
slaughter, which they accordingly did, and the judges afterwards 
approved of the conviction. Sdf^s ease, 1 jEast, P. C. 226; 1 Muss, 
by Grea. 490. 

The deceased, Mrs. ’Warner, was about seventy-four years of age 
and lived with a sister until the death of the latter, in March, 1837. 
The prisoner attended the funeral of the sister, and after it was over, 
stated that the deceased was going to live with him until affairs were 
settled, and that he would make her happy and confortable. Other 
evidence was given to show that the prisoner had interfered in her 
affairs, and had undertaken to provide her with food and necessaries 
as long as she lived. It appeared that, after July, no servant was 
kept, but the deceased was waited upon by the prisoner and his 
wife. The kitchen in w^ioh the deceased lived had a largo window, 
through which persons in the court could see plainly what was 
passing within, and could converse with the inmates of it. Several 
witnesses swore, that, after the servant left, the deceased remained 
locked in the kitchen alone, sometimes by the prisoner and sometimes 
by his wife, for hours together, and that on several occasions she 
complained of being confined, and cried to be let out. They also 
staW, that in cold weather they were not able to discern any fire 
in the kitchen, and it appeared that for some time before the de¬ 
ceased’s death, she was not out of the kitchen at all, but was kept 
continually locked in there. The prisoner’s wife was the only person 
who was with the deceased about the time of her death, which hap¬ 
pened in February, 1838. An undertaker’s man, who was called in 
very soon after, stated, that from the appearance of the body he 
thought she had died from want and starvation, A medical witness 
said, that there was great emaciation of the body, and the stomach 
and bowels were empty and collapsed, but that the immediate cause 
of death was water on the brain, which he seemed to think might be 
caused by want of food. In summing up to the jury, Patteson, J., 
said^ “ If the prisoner was guilty of wilful neglect, so gross and 
wilful that yon are satisfied he must have contemplated the death of 
Mrs- Warner, then he will be guilty of murder. If, however, you 
think, only that he was so careless, tnat her death was occasioned by 
hisnegligenoe, though he did not contemplate it, he will be guilty of 
manslaughter^ , The- cases which happened of this description have 
been gekieraUy cases, of children and servants, where the duly has 
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been apparent. This is not snob a case; but it 'will be for yon to 
say, whether from the way in which the prisoner treated her, he bad 
not by way of contract, in some way or other, taken upon him the 
jierformance of* that duty which she, from age and infirmity, was 
incapable of doing.” After referring to the statements of some of 
the witnesses, the learned judge continued: “ This is the evidence 
on which you are called on to infer, that the prisoner undertook to 
provide the deceased with necessaries; and though, if he broke that 
contract, he might not be liable to be indicted during her life, yet if 
by his negligence her death was occasioned, then he becomes cri¬ 
minally responsible.” The' prisoner was found guilty of man¬ 
slaughter. Marriotts case, S C. ^ P. 425. As to the duty of a 
husband to supply his wife with shelter, see Phimnicrh case, 1 C. 
^ K. 600. 

Proof of malice—provocation in generaL'] It frequently becomes a 
most important question in the proof of malice, whether the act was 
dolle under the sudden influence of such a degree of provocation, as 
to reduce the crime from murder to manslaughter. The indulgence 
shown to the first transport of passion in these eases, says Mr. .lustioe 
Foster, is plainly a condescension to the frailty of the human frame, 
to the/«ror hrevis, which, while the frcn;!y lasts, renders the man deaf 
to the voice of reason. The provocation therefore, which extenuates 
in the case of homicide, must be something which the man is con¬ 
scious of, which he feels and resents at tlio instant the fact which ho 
would extenuate is committed, not what time or accident may after¬ 
wards bring to light. Foster, 315. Wherever death ensues from 
sudden transport of passion or heat of blood, if upon a reasonable 
provocation, and without malice, or if upon sudden combat, it will be 
manslaughter; if without such provocation, or the ])lood has had 
reasonable time or opportunity to cool, or there be evidence of express 
malice, it will be murder; for in no instance can the party killing 
alleviate his case by referring to a previous provocation, if it appear 
by any means that ho acted upon express maUee. 1 East, P, C. 232. 
Where the provocation is sought by the prisoner, it cannot furnish 
any defence .against the charge of murder. Thus where A, and B. 
having fallen out, A. says he will not strike, but will give B. a pot of 
ale to touch him, on which B. strikes, and A. kills him, this is murder. 
I East, P, C. 239, • A. and B. having a difference, A. hade B. take a 
pin out of his (A.’s) sleeve, intending thereby to take an occasion to 
strike or wouna B,; B, did so accordingly; on which A. struck him a 
blow of which he died. It was held that this was wilful murder. 
1, Because it was no provocation, since it was .done with the consent 
of A.; and 2, because it appeared to be a malicious and deliberate 
artifice to take occasion to kill B. 1 Hale, P. C, 457. 

t 

Proof of malice—provocation hy words or gestures ow/y.j Words of 
reproach how grievous soever, are not a provocation sufficient to free 
the party killing from the guilt of muriler; neither are indecent or 
provoking actions or gestures, expressive of contempt or reproach, 
sufficient, without an assault upon tne person. But a distinction is to 
be observed, where the party killing u^on such provocation makes use 
of a deadly weapon, or otherwise manifests an intention to kiU. or do 
some great bodfiy harm, in which case it will be murder, and the case 
where he strikes with a stick or other weapon, not likely to kill, and 
unluckily, and against his intention, does kill, in which latter case it 
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wll only be manslai^hter. Foster^ 290, 291. ’Where the deceased, 
coming past the shop of the prisoner, distorted his mouth and smiled 
at him, upon which the prisoner killed him, it was held to he murder, 
for it was no such provocation as would abate the ^presumption df 
malice in.the party killing. Bmin^s case^ 1 HaU, F. C. 455. If A. 
be passing along the street, and B. meeting him (there being a con¬ 
venient distance between A. and the wall,) takes the wall of A., and 
thereupon A. kills him, this is murder; but if he had jostled A,, this 
jostling had been a provocation, and would have made it man¬ 
slaughter ; so it would if A. riding on the road, B. had whipped the 
horse of A. out of the track, and then A. had alighted and killed B., 
which would have been manslaughter. 1 Hale, M. (7.455,456. Upon 
the former case it had been observed that it probably supposes con¬ 
siderable violence and insult in the jostling. 1 Rms. 6yOVt'a.514 (/). 
If there be a chiding between husband and wife, and the husband 
thereupon strikes his wife with a pestle, and she dies, this is murder, 
and the chiding wiU. not be a provocation to reduce it to manslaughter. 
1 Hale, P. (7.457. In the following case the distinction taken by Mr. 
Justice Foster, in the passage cited at the commencement of the 
present paragraph came in question. A. drinking in an alehouse, B., 
a woman, called him “ a son of a whore,” upon which A. taking up a 
broomstick at a distance, threw it at her, which hitting her upon the 
head, killed her; and whether this was murder or manslaughter was 
the question. Two points were propounded to the judges at Serjeants’ 
Inn; 1, Whether bare words, or words of this nature, will amount to 
such a provocation as will extenuate the offence into manslaughter. 
2, Admitting that it would not, in case there had been a striking with 
such an instrument as necessarily would have caused deatli, as stab¬ 
bing with a sword, or pistolling, yet whether this strildng, which was 
so improbable to cause death, will not alter the case. The judges not 
being unanimous in their opinions upon the point, a pardon was 
recommended. 1 Hah, P. C. 456. In one case the judges are said 
to have resolved, that words of menace or bodily harm, would come 
within the reasou of such a provocation, as would make the offence 
manslaughter only. Lord Morhy's ease, \ Hale, P, C'. 456. Butin 
another report of tho same case this resolution does not appear. Kcl. 
55. And it seems that in such case the words should be accompanied 
by some act denoting an intention of following them up by an actual 
assrihlt. 1 East, P. C. 233 j ] Rms, hy Grea. 515. See P. v. 
Sherwood, ante, p. 674. 

Proof of maliee~~provocation — assault.'] Although, under circum¬ 
stances, an assault by the deceased upon the prisoner may be sufficient 
to rebut the general preSiumption of raiilice arising from the killing, 
yet it must not be understood that every trivial provocation which m 
point of law amounts ip an assault, or even a blow, will as a matter of 
course, reduce the laime to manslaughter. For where the punishment 
inflicted for a slight transgression of any sort is outrageous in its 
nature, either iu the manner or continuance of it, and beyond all 
proportion to the offence, it is rather to be considered as the eflect 
of a brut*d and diabolical malignity than of hum^ frailty, and is 
one of symptoms of that which the law denominates malice, and 
the crime will amount to nfurder notwithstanding such provocation. 
Barbarity, says Lard Holt, [Keatds case, Comb. 408,) will often 
make malice. 1 JSust, P. (7. 234; 1 Russ, by Grea. 515. Thele 
being 4n t^fray in the streets, the prisoner, a soldier, ran towards 
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the combatants. The deceased, seeing him, exclaimed, “ You will 
not murder the man will you P” The prisoner replying, “ What is 
that to you, you ]j|itch ?” the deceased gave him a box on the ear, upon 
which the prisoner struck her on tht^breast with the pommel of his 
sword. 0he dcd, and the prisoner jrarsuing her, stabbed her in the 
back. Holt, 0. J., was first of opinion that this was murder, a single 
box on the ear from a woman not being a sufficient provocation to 
kill in this manner, after he had given her a blow in return for the 
blow on the car. But it afterwards appeann^ that the deceased had 
struck the prisoner a blow in the face with an iron patten, which drew 
a great deal of blood, it was held only manslaughter. StedmarCs case, 
Foster, 292; 1 East, P. (7. 234. The smart of the wound, adds Mr. 
.Tustioe Foster, and the eftusion of the blood might possibly keep his 
indignation boiling till the moment pf the fact. Ibid. A quarrel 
arising between some soldiers and a number of keelmen at Bandgatc, 
a violent attray ensued, and one of the‘soldiers was very much beaten. 
The prisoner, a soldier, who had before driven part of the mob down 
the street with his sword in the scabbard, on his return, seeing his 
comrade thus used, drew his sword, and bid the mob stand clear, 
saying ho would sweep the street; and on their pressing on him, he 
struck at them with the flat side, and as they lied pursued them. The 
other soldier in the mean time had got away, and when the prisoner 
returned he asked whether they had murdered his comrade; but being 
again several times assaulted by tlte mob, he brandished his sword, 
and bid thorn keep ofi^‘. At this time the deceased, who from his dress 
might be mistaken for a keelman, was going along about five yards 
from the prisoner; but before he passed, the prisoner went up to him, 
and struck him on the head with the sword, of which" he presently 
died. This was held manslaughter; it was not murder, as the jury 
had found, because there was a previous provocation, and the blood 
was heated in the contest; nor was it in self-defence, because there 
was no inevitable necessity to excuse the killing in that manner. 
Brovm's case, 1 East, P. V. 246. 

A gentleman named Luttrell being arrested for a small debt, pre¬ 
vailed on one of the officers to go with him to his lodgings, while the 
other was sent for the attorney’s bill. Words arose at the lodgings 
about civility money, and Luttrell went up stairs to fetch money for 
the payment of debt aud costs. He soon returned, with a brace of 
loaded pistols in his bosom, which, on the importunity of lis servant, 
he laid down on the table, saying he did not intend to hurt the officers, 
but he would not be illuscd. The officer who had been sent for the 
bill arriving, and some angry words passing, Luttrell struck one of 
the officers in the face wi& a walking cone and drew a little blood, 
whereupon both of them fell upon him, one stabbed him in nine 
places, he all the while on the ground begging for mercy, and unable 
to resist them ; and one of them fired one of the pistols at him while 
on the ground, and gave him his death’s wound. This was held man¬ 
slaughter, by reason of the first assault by the cane. Such is the 
report of the case given by Sir J. Strange, upon which Mr. Justice 
Foster has observed what an extraordinary case it is—^that all these 
oircumstances of ag^gravation, two to one, being helpless on the ground, 
and begging for mercy, stabbed in nine places, and ^en despatched 
with a pistol,—that all these eiroumstanoes, plain indicationB of a 
deadly revenge or diabolical fury, should not outwemh a slight stroke 
with a cane. The learned judge proceeds to state that in the printed 
trial {&. Tr, 196,) there are some oirenmstanoes which have been 
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entirely dropped, and others very slightly mentioned by the reporter. 
1, Mr. Luttrell had a sword by his side which, after the affray was 
over, was found dravm and broken. How that happened did not 
appear in evidence. 2, When Luttrell laid the pistoRi on the table, he 
declared that he brought thcm%ecause he would not be forced out of 
his lodgings. 8, He threatened the officers several times. 4, One of 
the officers appeared to be wounded in the hand with a pistol shot, 
(both the pistols being discharged in the affray,) and slightly on the 
wrist with some sharp pointed weapon, and the other was slightly 
wounded in the hand with a like weajmn. 5, The evidence touching 
Luttrell’s begging for mercy, was not that he was on the grouna 
begging lor mercy, but that on the ground he held up his hands as if 
begging for mercy. The chief justice directed the jur}% that if they 
believed Luttrell endeavoured to rescue himself (which he seemed to 
think was the case, and which adds, Mr. Justice Foster, probably was 
the case), it would be justiliabic homicide in the officers. However, 
as Luttrell gave the ffrst blow, accompanied with menaces to the 
officers, and the circumstances of producing loaded pistols to prevent 
their taking him from his lodgings, which it would have been their 
duty to do if the debt had not been paid or bail given, he declared it 
could be no more than manslaughter, licason's rase, Fouler, 293; 

1 Str. 499; 1 Fast, P. C. 320. 

Two soldiers, having a reermt in a room under their care, who* 
wished to leave them, one of them stationed himself at the door with 
his sword drawn, to prevent ingress or egress, and a person wishing 
to enter the room (which was a public-house, kept by his father), was 
resisted by the soldier at the door, whereupon a struggle ensuing, the 
other soldier,' coming out, struck the party struggling, with his 
bayonet in the back. Being indicted for stabbing with intent to 
murder, and convicted, the judges, on a reference to them, held the 
conviction right, the soldiers having no authority to enlist; and they 
said that it would have been murder if death had ensued. Longden“s 
case, Russ. Hf- Ry. 228. 

Under this head may be mentioned the cases of peace officers 
endeavouring to arrest without proper authority, the kifling of whom 
will not, unless the party can retreat, amount to murder; the attempt 
to make an unlawful arrest being considered a sufficient provocation. 
Curvan's case, 1 Moo. C. C. 132; and see all the cases stated, 

jMSt. # 

Proof of malice—provocation — instrument used."] In considering 
the question of malice where death has ensued after provocation given 
by the deceased in assaulting the prisoner, or upon other provocation, 
especial attention is to be paid to the nature of the weapon with which 
• death was inflicted. If it was one likely to produce that result, as 
used by the prisoner he will be presumed to have used it with the in¬ 
tention of killing, which will be evidence of malice; if, on the contrary, 
it was a weapon mt likely to produce death, or c^culated to give a 
severe wound, that presumption will be wanting. It must be admitted 
to be extoemely dffheult to define the nature of the weapons which 
are iik^y to kill (J^. Raym, 14981; since it is ratlier in the mode in 
which tihe weamn;i8 used, than in tne nature of the weapon itself, that 
the e^ger to me consists.' Accordingly, the decisions upon this head 
are far iirom being satisfactory, and do not lay down any general rule 
with ^regard to tiianature of the weapons. In one instance, Mr. J ustiee 
Foster takes a nira distinotion with regard to the size of a cudgM. 



Murder^ 


715 


The observations arise npon Botoktf^s casef 12 Jtep. 17; 1 Hale, JP. C. 
453; which was as follows:—The prisoner’s son fights with another 
boy, and is beaten. He runs home to his father all blood, and the 
father takes a staST, nins three quarters of a mile, and beats the other 
boy, who dies of the beating. This i^said to have been itilod man¬ 
slaughter, heeaum done in sudden heat and passion, “ Surely,” said 
Mr. Justice Foster, “ the provocation was not very grievous: the boy 
had fought with one who happened to be an overmatch for him, and 
was worsted. If, upon tliis provocation, the father, after running 
three quarters of a mile, had set his strength against the child, and 
despatched him with a hedge-stake, or any other deadly w'oapon, or 
by repeated blows with the cudgel, it would, in my opinion, have been 
murder; since any of tliese circumstances would have been a plain 
indication of the tmlitin, the mischievous, vindictive motive before ex- . 
plained.” Hut with regard to these circumstances, with what weapon, 
or to what degree the child is beaten, Coke is totally silent. But 
Crokg {Cro. Jae, 296,) sets tho case in a much clearer light. His 
words are:—“ Rowley struck the child with a small cudgel \_Godhold, 
182, calls it a rod,"] of which stroke he afterwards died.” “ 1 think,” 
continues Foster, •* it may be fairly collected by Croke’s manner of 
speaking, that the accident happened by a shufle stroke with a cudgel 
not likely to destroy, and that death did not immediately ensue. The 
stroke was given in heat of blood, and not with any of tho circum¬ 
stances which import the malifia, the malignity of heart attending the 
fact already explained, and tliercfore manslaughter. I observe Ix)rd 
Raymond lays great stress on the circumstance that the stroke 
was with a cudgel not likely to kill.” Ld. Eaym. 1498 ; Foster, 294. 
The nature of the instrument used, as being most material on the 
question of malice, was much commented ujjon iu the following case. 

It was found upon a special verdict that tho prisoner had directed her 
daughter-in-law, a child of nine years old, to spin some yarn, and 
upon her return home, finding it badly done, she threw a four-legged 
stool at the child, and struck her on the right temple of which the child 
soon afterwards died. The jury found that the stool was of sufficient 
size and weight to give a mortal blow, but that the prisoner, when she 
threw it, did not intend to kill the deceased. She afterwards threw 
the body into the river, and told her husband that the child was lost. 
After argument in the King’s Bench, (where several formal objections 
were taken to the special verdict,) the case on account of itll^limculty, 
was referred to the consideration of all the judges, but no opinion was 
ever delivered, as some of the judges thought it a proper case to re¬ 
commend a pardon. FemePs case, 1 Fast, P. C. 236; 1 Leach, 368. 
Where the prisoner had given a pair of clogs to the deceased, a boy, 
to clean, and finding them not cleaned, struck him with one of them, 
of which blow the boy died j this was held to be only manslaughter, # 
because the prisoner could not, from the size of the instrument made 
use of, have had any intention to take away the boy’s life. Turner's 
ease, Ld, Jtaym, 144, 1499. The prisoner, a butcher, seeing some of 
his sheep getting through the hurdles of their pen, ran towards the 
boy who was tending them, and taking up a stake that was on the 
ground, threw it at him. The stake hit the boy on the head, and 
foaotured his skull, of which he soon afterwards died. Hares, J., said 
to the jury, you will oonsider whether the stake, which was lying on 
the ground, was the first thing the prisoner saw in the heat of hia 
passion, is or is not, under such circumstances, and in such a situation, 
an improper instrument for the purposes of correction. For the 
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Qsmg a weapon from wHoh death is likely to ensue, imports a mis- 
ohievous disposition, and the law implies that a de^e of .me^lioe 
attending the act, which, if death actually happen, will he murder. 
Therefore, if you should think the stake an impropw instrument, you 
will farther consider whether it was used with an intent to kill. If 
you think it was, you must find the prisoner guilty of murder. But, 
on the contrary, if you are persuaded that it was not done with an 
intent to kill, the crime will then amount at most to manslaughter. 
Wigg's case, 1 Leach, 387, («)• -A-, finding a trespasser on his land, in 
the first transport of his passion, he beats him, and kills him; this has 
been held manslaughter. 1 Hale, P, C. 473. But it must be under¬ 
stood, says Mr. Justice Foster, that he beat him not with a mis¬ 
chievous intention, but merely to chastise and deter him. For if he 
had knocked his brains out with a bill or hedge-stake, or given him 
an outrageous beating with an ordinary cudgel, beyond the bounds 
of a sudden resentment, whereof he had died, it would have been 
murder. Foster, 291. 

The prisoner was indicted for manslaughter. It appeared that he 
was in the habit of going to a cooper’s shop for chips, and was told by 
the cooper’s apprentice that he must not come again. In the course 
of the same day he oame again, and was stopped by the apprentice, 
upon which he immediately went off, and in passing a work-bench 
took up a whittle (a sharp pointed knife with a long handle) and 
threw it at the apprentice, whose body it entered, and killed him. 
HuUock, B., said to the jury, if without adeqiuDte provocation a per¬ 
son strikes another with a weapen likely to occasion death, although 
he had no previous malice against the party, yet he is to be presumed 
to have had such malice, from the circumstances, and he is guilty of 
murder. The jury found the prisoner guilty, and HuUock, B., 
observed, that had he been indicted for murder, the evidence would 
have sustained the charge. Langstaff's case, 1 Lewin, C. C. 162. 

Proof of tnaliee—provocation must he recent^ In order to rebut 
the evidence of mauce, it must appear that the provocation was 
recent; for in every case of homicide, however great the provocation 
may be, if there be sufficient time for passion to subside, and for 
reason to inter^se, such homicide will be murder. Foster 296. 
With respect to the interval of time allowed for passion to subside, 
it has b(|^ observed, that it is much easier to lay down rules for 
determining what cases are without the limits, than how far exactly 
those limits extend. It must be remembered, that in these cases the 
immediate object ^f inquiry is, whether the suspension of reason 
arising firom sadden passion continued from the time of the provoca¬ 
tion received to the very instant of the mortal stroke given; for if, 
from any circumstance whatever, it ap^iears that the party reflected, 
deliberated, or cooled, any time before the mortal stroke given, or if, 
in legal presumption, there was time or opportunity for cooling, the 
kiUing wiU amemnt to murder, it being attributable to malice and 
revenge, rather than to human frailty. 1 East, P, C. 252 ; 2 Lord 
Utaym, 1496. The following are stated as general circumstances 
atnonntiing to e'^denoe of malice, in disproof of the party’s having 
acted under the influence of passion only. If, between the provoca- 
tkm r^pehrod and the stroke given, the paHy giving the stroke fall 
into other discourse or diversions, and continue so engaged a reason- 
ahle tin^ for cooling; or if he take up and pursue any other bimness 
or not collected with the immediate object of his passion, or 
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subservient thereto, so that it may he reasonably supposed that Ms 
intention was once called off from the subieot of his provocation; 
again, if it appear that he meditated upon his revenge, or used any 
tnok or circumvention to effect it, for that shows deliberation which 
is inconsistent with the excuse of sudden passion, and is the strongest 
evidence of malice; in these oases the kilii^ will amount to murder. 
It may further be observed, in respect to time, that in proportion to 
the elapse between tho provocation and the stroke, less allowance 
ought to be made for any excess of retaliation, either in the instru¬ 
ment or the manner of*it. The more length of, time intervening 
between the injury and the retaliation adds very much to the pre¬ 
sumption of malice in law, and is in some oases evidence in itself of 
deliberation. 1 East^ P. C. 252. A leading case on this subject is 
that of Major Oneby, who was indicted for the murder of a Mr. 
Gower. A special vei^ict was found, which stated that the prisoner, 
being in company with the deceased and three other persons at a 
tavern, in a friendly manner, after some time began playing at 
hazard, when Rich, one of the company, asked if any one would set 
him three half-crowns, whereupon the deceased in a jocular manner, 
laid down three-half-pence, telling Rich he had set him three pieces, 
and the prisoner at the same time set Rich three half-crowns and lost 
them to him; immediately after which, the prisoner in an angry 
maimer turned to the deceased and said, it was an impertinent thing 
to set half-pence, and he was an impertinent pu^py for so doing; to 
which the deceased ^answered, whoever ealledf him so was a rascal. 
Upon this the prisoner took up a bottle, and with great force threw it 
at the deceased’s head, but did not hit him. The deceased immedi¬ 
ately tossed a candlestick or bottle at the prisoner, which missed 
him ; upon which they both rose to fetch their swords, which hung 
in the room, and the deceased drew his sword, but the prisoner 
was prevented from drawing his by the company. The deceased 
then threw away his sword, and the company interposing, they sat 
down again for ^e space of an hour. At the expiration of that time 
the deceased said to the prisoner, “We have had hot words, but you 
were the aggressor; but I think we may pass it overf ’ and at the 
same time offered his hand to the prisoner, who replijed, “ No, damn 
you, I will have your blood!” The reckoning being paid, all the 
company, except the prisoner, went out of the room to go home, but 
he called to the deceased, “ Young man, come back, 1 hav#»omething 
to say to you,” (m which the deceased came back. The door was 
immediately closed, and the rest of the company excluded, but they 
heard a clashing of swords, and the deceased was fSund to have 
received a mortal wound. If was also found that at the breaking 
up of the company the prisoner had his great coat thrown over his 
shoulders, and that ho received three slight wounds in the fight, and* 
the deceased being asked on his dea&-bed whether he received 
his wound in a manner among swordsmen caUed fair, answered, “ 1 
think I did,” It was further found, that from the throwing of the 
bottle there was no reconciliation between the prisoner and the 
deceased. Upon these facts, all the jud^ps were of opinion that the 

S risoner was guilty of murder, he having acted upon malice and 
eliberation, and not from sudden passion. Onehy^s case, 2 Str, 766 j 
2 Ld, Raym, 1489. It must, I think, says Mr. East, be tf^en, upon 
the facts found in the verdict, and the argument of the diief justice, 
that after the door had been shut the parties were upon an equal 
footing, in point of preparation, before the fight began in which the 
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mortal wound was given. The main point then upon which the judg¬ 
ment turned, and so declared to be, was ,expre$a malice, after the 
interposition of the eonspany, and the parties had all sat down again 
for an hour. Under these circumstanoes the ooui^t were of opinion 
that the prisoner had had rmmnahle time for coolitig, after which, 
upon an offer of reconciliation from the deceased, he had made use of 
that bitter and deliberate expression, he would have his bh(d! And 
again, the prisoner remaining in the room after the rest of the com¬ 
pany had retired, and calling hack the deceased by the contomptuons 
appellation of young man; on pretence of having something to say to 
him, altogether, sliowed such strong proof of deliberation and coolness, 
as precluded the presumption of passion being continued down to the 
time of the mortal stroke. Though even that would not have availed 
the prisoner under these circumstances, for it must have been implied, 
according to Mawgridgd$case, {Kel. 128,) that he acted uptm malice, 
having in the first instance, Wore any provocation received, and 
without warning or giving time for preparation on the part of the 
decease'd, made a deadly assault upon him. 1 East P. C. 254. The 
following case will illustrate the doctrine in question. The deceased 
was requested by his mother to turn the prisoner out of her house, 
which, after a short struggle, he effected, and in doing so, gave him 
a kick. On the prisoner' leaving the house, he said to the deceased, 
“he would make him remember 4t,” and instantly went up the street 
to his own lodging, wludh .was distant from two to three hundred 
yards, where he was heard to go to his bed-ro^m, and, through an 
adjoining kitchen, to a pantry, and thence to return hastily back 
again by the ^ame way, to the street. In the pantry the prisoner 
had a sharp butcher’s knife, with which he usually ate. He had also 
three similar knives there, which he used in his trade of a butcher. 
About five minutes after the^prisoner had left the deceased, the latter 
followed him for the purpose of giving him his hat, which he had left 
behind him, and they met^about ten yards distant from tiie prisoner’s 
lodgings. They stopped for a short time, and were heard talking 
together, but without any words of anger, by two persons who went 
by them, th^eoeased desiring the prisoner not to come down to his 
mother’s again^that night, and the prisoner insisting that he would. 
After they had walked on together for about fifteen yards, in the 
direction of the mother’s house, the deceased gave tiie prisoner his 
hat, when the latter exclaimed, with an oath, that he would have his 
rights, and, instantly stabbed the deceased with a knife, qr some sharp 
instrument, in two places, giving him a sharp wound on the shoulder, 
and a mortlil wound in the belly. As soon as the prisoner had 
stabbed the deceased a second time, he said he had served him right, 
and instantiy ran back to his lodging, and was heard, as before, to 
pass hastily through Ms bed-room and, kitchen to the pantry, and 
thence back to the hod-room, where he went to bed. No kmfe was 
foimd upon him, and the several knives appeared the next morning 
in.their usual places in the pantry. Tindal, C. J., told the jury tiiat 
the principal question for their consideration would be whether the 
mortal wound "was given by the prisoner, w^e smarting under a 
provocation so recent and so strong, that he might not be considered 
at the moment the mastej of his own understanding; in’which case, 
the law, in compassion to human infirmity, would hold the offence tt> 
amonnhfto mendaughter only: or whether there had been time for 
the blooffto cool, and for reason to resume its seat, before the mortal 
wou^ ^as given; in which pase the erime would amount to wUM 
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innrdor. That, in detflhninrag thia qtieition, tho most feivonrable 
oirournHtance for the prisoner, was the shortness of time which 
elapsed between the original quarrel and the stabbing of the deceased; 
but, on tho othei? side, the jury must recollect that the weapon which 
inflicted tho fatal wound, was not at hand when the quarrel took 
place, but was sought for by the prisoner from a distant ]>laoe. It 
would be for them to say, whether the prisoner had shown thought, 
contrivance, aad design, in tlie mode of possessing himself of this 
weapon, and again replacing it immediatdy after tho blow was 
struck ; for the exercise of contrivance and design denoted rather tho 
presence of judgment and reason, than of violent and ungovernable 
l»assioii. The jnrv found tho prisoner guilty of murderk Hayward^s 
cose, 0 r. ^ P; 157. 

If a pt'rson receives a blow, and immediately avenges it with any 
instrument that he may happen to have in his hand, then the ofTenco 
will he only manslaughter, provided the blow is to be attrihtited to 
the passion of anger arising from that previous provocation, for anger 
is a passion to which good and had men are both subject. But tho' 
law rc<jiiires two things: first, that there should be that provocation; 
and secondly, that the fatal blow should he clearly traced to the 
influence of passion, arising from that provocation." 7Vr Parke, Ji., 
Thomases case, 1 € 8^ P, 817. In the bamo case the learned baron 
held, that if from the circumstances it appeared that the party, before 
any provocation given, intemled to use a deadly weapon towards 
any one who might'assault him, this would show that a fatal blow 
given aft< rwards to u person who struck him ought not to he attributed 
to tho ]>rovooation, and the crime would therefore he murder. Tho 
prisoner was charged with the wilful murder of his son, .Tohn 'Kirkham, 
by siahhiug him with a knife. A witness, namt'd Chorlton, stated, 
“1 Mas alarmed on the morning of Saturday, the 2ttb of June, at 
about four o’clock, and got up. On entering the prisoner’s house, I 
saw the prisoner and his son on the floor; the son was uppermost, 
and they were wrestling together. I asked the deceased to get up; 
he did so, and went to the door. The prisoner thou took up a coal-pick 
(a sort of small pick-axe) which must have been in tho^om, as he did 
not leave the room to get it. Tho prisoner throw thq eoal-pick at his 
son, which struck him on the hack. The deceased said it hurt him, 
and the prisoner said ho would have his revenge. The ooal-pick flow 
into the street, and the deceased fetched it, and tossed it into the 
house, but j|Ot> at the prisoner. The deceased stood at tho door with 
his hands against it, when the prisoner took a knife off the table, 
and jobbed the deceased with it on the left side. The ’deceased said, 

< Father, you have killed mo! ’ and retreated a few paces into tho street, 
reeling as he went. I told tho prisoner he had stabbed his son. He 
said, * Joe, I will have my revenge.’ The deceased came into the 
house again, andihe prisoner stabbed tho deceased again in tho left 
side. The deceased died at seven o’clock the same inoming. 1 think 
from my first going to the house till the fatal blow was struck was 
about twenty minutes.” 

A female, named ‘WogstaiFo, was also examined, who said, “ I saw 
the prisoner on the Monday before the death of his son. He Oame to 
my house drunk, and said he had lost his wife, and that he and Ms 
wife had been qualrelling the Saturday before, and if his son John 
came oyer the doorfsill again he would he his butcher. He said his 
son took his mother’s part. 1 introduced the name of the deceased 
by saying ^at if ho beat Ms wife his son would take her part, and it 
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was upon that he tised the expressions as to the deceased. On the 
evening before the deceased was killed I saw the prisoner again; ho 
yme rather ^ 87 ; I was talkiz^ to his wife, who went away when he 
came up. He said, if his wife talked to me he would hit her, and he 
added, ‘ To*inorrow is the day of execution, and that day 1 sh^ hnish 
their hash.’ I told him if he was sober he would not say so; to this 
he mode no reply. I begged him to be quiet, and ho went into his 
own house.” In her cross-examiimtion this witness stated tliat thu 
threat, 1 will be your butcher,” is a common threat in that part of 
the country. Coleridge, J., told the jury, after observing on tho 
declarations of the prisoner s^ken to by the last witness, which *he 
did not think entitle to muon consideration: “ Then 1 will suppose 
that all was purely unpremeditated till Chorlton came, and then the 
case will stand thus:—^the father and son have a quarrel; the son 
gets the father down, tho son has the best of it, and the father has 
received considerable provocation; and if, when ho got up, and throw 
the pick at the deceased, he had at once killed him, 1 should have 
said at once that it was manslaughter. Now comes the more important 
question (the son having given no further provocation), whether in 
truth that whioh was in the first instance sufficient provocation, was 
80 recent to the actual deadly blow, that it excused the act that was 
done ; and whether the father was acting under the recent sting, or 
had had time to cool, and then took up fke deadly weapon. 1 told 
you just now he must be excused if the provocation was recent, and 
he acting under its sting, and the blood remained hot; but you must 
consider all the oiroumstanees, the time which elapses, the prisoneris 
previous conduct, the deadly nature of the weapon, the repetition of 
the blows, because though the law condesoends to human frailty, it 
will not indulge human ferocity.” The prisoner was found guilty of 
manslaughter. KirJkhumh rtue, B C, Sf J*. 116. The prisoner, who 
was (harged with murder, was a ]>rivate of the Coldstream Guards, 
and was disohaigcd on the 11th October, and on the evening v>f that 
day went to the Three Horse Shoes, at Hampstead, in oox^any with 
a person named Bur^ and his brothei, Riohard Smith. There wore 
two more b<||0iers in the public-housu, and the deceased, James 
Chaplin, was sitting with them. * A dispute arose about paying the 
reckoning, and a fight took plaoo between the prisoner and a man 
named Burrows. In tho scuffle the deceased jumped over the table 
and struck the prisoner. The deceased was turned out by the land¬ 
lord, but admitted again in about ton minutes, and the parties all 
remained drinkin|( together after that for a quarter of ajf hour, when 
the prisonor and nis brother went out. The deceased remained about 
a quarter of an hour after th^o prisoner, and then left. The prisoner 
and the deoeased were both in liquw. The deceased tried to get out 
directly after thp prisoner and his brother left, but was detained by 
the persons in the room. As soon as they let hjm go, ho jumped 
over the table, and went out of the house, saying as he went, that if 
he oanght them lie would serve them out. The deoeased was a person 
who boasted of his powers as a fighter. The deceased followed the 
prisoner and his brother into a mews not far from the publio-houso 
where they hod been drinking; and a witness who had lived near 
stato^ that he heard a noise and went to the door of his house, and 
then a bayonet fkll on the ground, and on going out into 

ChurA*lwe, heard a person, nomed Croffc, crying out, “ Police I 

f )olh»fa man is stabbed!” and on going up, found the deceased 
yidg on tho gropnd wounded. Croft statra, that he was in Field- 
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place, near Church-lane, and heard vuices, which induced Kim to 
run towa,rds a bar there, and when within a yard of the bar, he heard 
a blow like the blow of a fist; this*was followed by other blows. 
After the blowsf ho heard a voice say, “ Take that,” and in half a’ 4 
minute, to the best of his judgment, the same voice said, “He has 
stabbed me! ” The wounded man then ran towards him, and he 
discovered it to be the deceased. He said, “I am stabbed,” tlmee 
times, and soon after fell on the ground; the prisoner was soon after 
taken into custody, and was then bleeding at the nose. Tho prisoner 
had not any side-arms; bxxt his brother, who was with him, had a 
bayonet. Vox the defence, the prisoner’s brother was called as a .wit¬ 
ness, and stated, when they had got about twenty yards through the 
bar mentioned in Croft’s evidence, he heard somebody say something, 
but did not take notice of it, and deceased came up, and struck him 
on tlie back of the head, which caused him to Ml down, and his 
bayonet fell out of the sheath xipou the stones, and the deceased 
piokpd iti up, and followed the prisoner, who had gone on; there was 
a great struggle between them, and very shortly after the deceased 
cried out, “ I am stabbed! I am stabbed! ’’ A surgeon was also called, 
who proved that there were wounds on the prisoner’s hands such as 
would be made by stabs of a bayonet, and that his back was one 
uniform bruise. Bosanquet, J., in summing up to the jury, said, 

‘ * Hid the prisoner enter into a contest with an unarmed man, intending 
to avail himself of a deadly weapon ? for if Le did, it will amount to 
murder; but if he did not enter into the contest with tho intention of 


using it, then the question will be, did he use it in the heat of passion, 
in consequence of an attack made upon him ? if he did then it will 
be manslaughter. But there is another question. Hid he use the 
weapon in defence of his life P Before a person can' avail himself of 
that defence, he must satisfy the jury tliat that defence was necessary; 
that he did all he could to avoid it, and that it was necessary to 
protect his own life, or to protect himself from such serious bodily 
harm as would give reasonable apprehension that his life was in 
immediate danger. If he used the weapon, having no other means 
of resistance, and no means of escape in such case, if he retreated as 
far as he could, he will be justified.” The prisoner was found guilty 
of manslaughter, but strongly recommeiwied to mercy. Qeorge 
S7nifh‘’s casCf 8 C. ^ P. 160. 


Proof malice-provocation — expresspialice.} evidence of pro¬ 
vocation is only an answer to that presumption of malice which the 
law infers in every case of homicide, if there is proof of express malice 
at the time of the act comipittod, the provocation will not reduce the 
ofifeuce from murder to manslaughter. In such a cdse, not even pre¬ 
vious blows or struggling will reduce the offence to hsmicide. 1 Muss,- 
hy Grea. 620. This rule is illustrated by the following’oase. Eichard 
Hiiason was indicted and convicted for ^e wilful murder of William 
Mason, Hs brother; but execution was respited to take the opinion of 
the judges, upon a doubt, whether, upon the .circumstances given in 
evidence, the offence amounted to murder or manslaimbter. The 
prisoner, with the deceased and some neighbours, were onnkiug in a 
friendly manner at a public house; tiU growing warm in Uquor,,bat 
not intoxicate, tho prisoner' and the deceased began in idle swrt to 
push each other about the room. They then wrestled one fall; and 
soon afterwards played at cudgels by a^eement All this time no 
tokens of anger appeared on either side, tiU the prisoner, in the cudgel 
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play, gave the deceased a smart blow on the temple. The deceased 
thereupon grew on^y, and throwing away his cudgel, closed in with 
the prisoner, and they fought a short time in good earnest ; but the 
company interposing, they were soon parted. The prisoner then 
quitted the room in anger; and when ho got into the street, was heard 
to say, “ Damnation seise me, if I do not fetch something, and stick 
him; ” and being reproved for such expressions, he answered, “ ITl 
be damned to all eternity, if I do not fetch something, and run him 
through the body.” The deceased and the remainder of the company 
continued in the room where the affray happened: and in about half 
an hour the prisoner returned having in the mean time changed a 
slight for a thicker coat. The door of the room being open to the 
street, the prisoner stood leaning against the door-post, his left hand 
in his bosom, and a cudgel in his right; looking in upon the company, 
but not speaking a w’ora. The deceased, seeing him in that posture, 
invited him into the company; but the prisoner answered, “ I will not 
come in.” “ Why will you not ? ” said the deceased. The prisoner 
replied,Perhaps you may fall on me, and beat me.” The dcoeased 
assured him he would not, and added, “ Besides, you think yourself 
as good a man as mo at cudgels, perhaps you will play at cudgels 
with me.” The prisoner answered, “ I am not afraid to do so, if you 
will keep off your fists.” Upon those words the deceased got up, and 
went towards the prisoner, wlio dropped the cudgel as the deceased 
was coming up to him. The deceased took up the cudgel, and with 
it gave the prisoner two blows on the shoulder. The prisoner im¬ 
mediately put his right hand into his bosom, and drew out the blade 
of a tuck-sword, crying, “ Damn you, stand off, or I’ll stab you! ” 
and immediately, without giving the deceased time to stand off, 
made a pass at mm with the sword, but missed him. The deceased 
thereupon gave back a little, and the prisoner, shortening the sword 
in his hand, leaped forward towards the deceased, and stabbed him 
to the heart, and ho instantly died. The judges, at a conference,, 
unanimously agreed, “that there are in this case so many circum¬ 
stances of deliberate malice and deep revenge on the prisoner’s part, 
that his ofi’enoe cannot be less than wilful murder.” Mason's case, 
Foster, 132; 1 East, P. C. 239. 

Proof of malice—cases of mutual comh&t,'] The rules with regard 
to the proof of malice in cases of mutual combat, are not in all 
respects the same ??ith those which have been abeady stated with 
regard to cases of provocation in general, and as the former are of 
very freq^uent oecurrenoe it may be convenient to consider them under 
one bead. 

In this class o|^ oases the degree or species of provocation does not 
enter so deeply imto the merito of the question, as in those which 
have been just noticed, and in the former it lias been held that where 
upon words of reproach, or indeed any other sudden provocation, the 

f orties come' to tilows, and a pombat ensues, no undue advantage 
eing taken or sought on either side, if death ensue, this amounts to 
manslaughter only. Kor is it material what the cause be, whether 
real or imagined, or who draws or strikes first, provided the occasion 
bb sudden, ^d not urged a cloak for pre-existing malice. 1 East, 
P. C. 24t. ''Many, says Lord Hale) who were of opinion that bare 
words 6t ^ghtir^, disdain, or contumely would not m themselves 
mqke. sim a protocation, as to lessen the crime into manslaughter, 
were*yet of inis opinion, that if A. gives indecent language to B., 
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and B. thereupon strikes A., but not mortally, and then A. strikes 
B. again, and B. kills A., this is manslaughter; for the second stroke 
made a new provocation, and so it was but a sudden falling out; and 
though B. gave the first stroke, and after a blow received from A., 
B. gives him a mortal stroke, this is but manslaughter; according to 
the proverb, the second blow smites the affray ; and this, adds Lord 
Hale, was the opinion of myself and others. 1 J2afe, P, C. 456; 
P'oster, 295. But if B. had drawn his sword and made a pass at A,, 
his sword then undrawn, and thereupon A. had drawn, and a combat 
had ensued, in which A. had been killed, this would have been 
murder; for B. by making his pass, his adversaries sword undrawn, 
showed that he sought his blood, and A.’s endeavour to defend him¬ 
self, which he had a right to do, will not excuse B, But if B. had 
first drawn and forborne till his adversary had drawn too, it had been 
no more than manslaughter. Foster, 295 ; 1 East, P. C. 242. 

With regard to tho use of deadly weapons in a case of mutual 
combajb, the rule was laid down by Mr. Justice Bayley, in the follow¬ 
ing case. The prisoner and Levy quarrelled, and went out to fight. 
After two rounds, which occupied little more than two minutes. 
Levy was found to be stabbed in a great many places, and of one of 
those stabs he almost instantly died. It appeared that nobody could 
have stabbed him but the prisoner, who had a clasp knife before 
the affray. Bayley, J., told the jury, that if the prisoner used the 
knife privately from the beginning, or if, before they began to fight, 
he placed tho knife so that he might use it during the affray, and 
used it accordingly, it was murder; but that if he took to the knife 
after the tight began, and without having placed it to be ready during 
the affray, it was only manslaughter. The jury found the prisoner 
guilty of murder. Anderson^s case, 1 Russ, by Orea, 531. Another 
later ease exhibited nearly similar circumstances. The prisoner 
returning home was overtasen by the prosecutor. They were Wh 
intoxicated, and a quarrel ensuing, the prosecutor struck the pri¬ 
soner a blow. They fought for a few minutes, when tlio prisoner 
ran back a short distance, and the prosecutor pursued and overtook 
him. On this the prisoner, who had taken out his knife, gave the 
prosecutor a cut across the abdomen. The prisoner being indicted 
for cutting the prosecutor with intent to murder him. Park, J., left it 
to tho jury whether the prisoner ran back with a malicious intention 
of getting out his knife to inflict an injury on the prosecutor, and so 
gain an advantage in the conflict; for if he did, notwithstanding the 

E revious tighting between them on equal terms, and the prosecutor 
aving struck tho first blow, he was of opinion that if death had en¬ 
sued, the crime of the prisoner would have been murder; or whether 
the prisoner hond. ran away from the prosecutor with intent to 
escape from an aaversary of superior strength, but finding himself 
pursued, drew his knife to defend himself; and in the latter case, if 
the prosecutor had been kUled, it would have been'manslaughter 
only. KessaVs case, 1 C. ^ P. 437. In the following'ease, the use 
of a deadly weapon daring a fight was held to be no evidence of 
malice, the prisoner happening to have the knife in his hand at the 
commencement of tho affray. 'William Snow was indicted for the 
murder of Thomas Palmer. The prisoner, who was a shoemaker, 
lived in the neighbourhood of the deceased. One evening the pri¬ 
soner, who was much in liquor, passed accidentally by the house of 
the deceased’s mother, near which the deceased was at work. He 
had a quarrel with him there, and after high words they were going 

II 2 



724 


Mut'der. 


to fight, but were preTented by the mother, who hit the prisoner in 
the face and threw water over him. The prisoner went into his 
house, but came out in a few minutes, and set himself down upon a 
bench before his gate, with a shoemaker’s knife in his hand, paring a 
shoe. The deceased, on finishing his work, returned homo by the 
prisoner’s house, and called out to him as he passed, “ Are not you 
an aggravating rascal ? ” The prisoner replica, “ What will you be 
when you are got from your master’s feet r’ on which the deceased 
took the prisoner by the collar, and dragging him off tho bench, tlioy 
hoUi rolled into the cart-way. While they were struggling and 
fighting, the prisoner underneath the deceased, the latter cried out, 
“ You rogue, what do you do with that knife in your hand ‘t ” and 
caught athis arm to secure it; but the prisoner kept his hand striking 
about, and held the deceased so hard with his other hand that lio 
could not get away. The dece.ascd, however, at length made an 
effort to disengage* himself, and during the struggle, received the 
mortal wound in his left breast, having before received two slight 
wounds. The jury found the prisoner guilty of murder; hut judg¬ 
ment was respited to take the opinion of the judges, who (in the 
absence of De Grey, C. J.,) were unanimously of opinion that it was 
only manslaughter. They tliought that there was not snfficient 
evidence that the prisoner lay in wait for the deceased with a 
malicious design to provoke him, and under that colour to revenge 
his former quarrel by stabbing him, which would have made it 
murder. On tlie contrary, he had composed himself to work at his 
own door, in a summer’s evening; and w'hen the deceased passed by 
provoked him neither by word nor by gesture. The deceased began 
first by ill language, and afterwards by collaring him and dragging 
him from his scat, and rolling him in the road. The knife was used 
openly, before the deceased came by, and not concealed froni the 
bystanders; though the deceased in his passion did not perceive it till 
they were both down; and though the prisoner was not justifiable in 
using such a weapon on such an occasion, yet, it being already in his 
hana, and the attack upon him very violent and sudden, they thought 
it only amounted to manslaughter, and he was recommenued for a 
pardon. Smteh ease, 1 JEast, P. C. 244, 245. 

Not only will the premeditated use of deadly weapons, in cases of 
mutual combat, render the homicide murder, but the combat itself 
may be of such a nature as to make it murder if death ensue. The 
prisoner was dndicted for manslaughter, and the evidence was, that 
he and the deceased were “ fighting up and down,” a brutal and 
Mvage practice in tho north of England. Bayley, J., said to the 
jury, Pighting “ up and down ” is calculated to produce death, and 
the fbot 18 an instrument likely to produce death. If death happens 
in a fight of this desoription it is murder, and not manslaughter. 
The prisoner being convicted, Bayley, J.j-'told him that if he had been 
charged with murder, the evidence adduced would have sustained 
the indictment. Thorpds case, 1 Lewin, C. C. 171; sec Muqihf/e 
case, 6 O. ^ P. 103, ante, p. 703. 

In order to bring the case within the rule relating to mutued 
^comibats, so as to,lessen the crime to manslaughter, it znust appear 
thaiim undue adyantage^was sought or taken on either side. Foster, 
295. To save the party making the first assault upon an insufficient 
le^ plrovocationt from the guilt of murder, the occasion must not 
omjl be sadden, !but the party assaulted must be upon au equal 
footing, in point of defence at least, at the outset; and this is pecu- 
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liarly requisite where the attack is made with deadly or dangerous 
weapons. 1 P. <C. 242. Where persons fight on fair terms, 
says Mr. Justice ^ayloy, “ and merely with fists, where life is not 
likely to be at hazard, and the blows passinpf between them are not 
likely to occasion death, if death ensues, it is manslaughter; and if 
persons meet originally on fair terms, and after an interval, blows 
having been given, a party draws, in tho heat of blood, a deadly 
instrument, and inflicts a deadly injury, it is manslaughter only. 
But if a party enters into a contest dangerously armed, and fights 
under an unfair adcantage, though mutual blows pass, it is not man¬ 
slaughter, but murder. IVhiteleifs case, 1 Lewin, (J. C. 173. 

The lapse of time, also, which has taken place between the origin 
of the quarrel and the actual contest, is in these cases a subject of 
great consideration, as in the following instance. The prisoner was 
indicted for the wilful murder of William Harringfton. It appeared 
that tlie prisoner and tho deceased, who had been for three or four 
years upon tenns of intimacy, had been drinking together at a public- 
house, on tho night of the 27th of February, till about twelve aclock; 
that about one they were together in the street, when they had some 
words, and a scuffle ensued, during which tho deceased struck tho 
prisoner in tho face with his list and gave him a black eye. The 
prisoner called for the police, and on a policeman coming, went away. 
He, however, returned again, between five and ten minutes after¬ 
wards, and stabbed the deceased with a knife on the left side of the 
abdomen. The prisoner’s father proved that the Unife, a common 
bread and cheese knife, was one which the prisoner was in the habit 
of carrying about with him, and that he was rather weak in his intel¬ 
lects, but not so much so as not to know right from wrong. Lord 
Tonterden, in summing up, said, “It is not very slight provocation, 
even by a blow, which wiU, when tho party receiving it strikes with 
a deadly wcajion, reduce tho crime from murder to manslaughter. 
But it 'depends upon the time elapsing between the blow and the 
injury; and also, whether the injury was inflicted with an instru¬ 
ment at the moment in the possession of the party, or whether he went 
to fetch it from another place. Jt is uncertain, in this case, how long 
tlie prisoner was absent. The witness says from five to ten minutes, 
according to the best of his knowledge. Unless attention is particu¬ 
larly called to it, it seems to me that evidence of time is very uncer¬ 
tain. Tlie prisoner may have been absent loss than five minutes. 
There is no evidence that he went any where for the knife. Tho 
father says that it was a knife he oarried about with him, it was a 
common knife, such as a man in tlio prisoner’s situation in life might 
have; for aught that appears, he might have gone a little way from 
the deceased, and then returned, stiU smarting under the blow he had 
received. You will also take into consideration tho previous habits 
and eonneotion of the deceased and tho prisoner with respect to each 
other. If there had been any old grudge between them, then the 
crime which the prisoner committed might bo murder. But it seems 
they had been Jong in habits of intimacy, and on the very ni^ht in 
question, about an hour before the blow, they had been drinking in 
a friendly way together. If you think that there was not time and 
interval sufficient for the passion of a man, proved to be of no very 
strong intellect, to cool, and for reason to rogpn her dominion over 
his mind, then you will say that the prisoner is guilty only of man¬ 
slaughter. But if you think that the act was we act of a wicked, 
malicious, and diabolical mind (which, under the ciroamstanoes, 1 
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should think you hardly would), then you will find him guilty of 
murder.” The jury found the prisoner guilty of manslaughter. 
LyncKs 5 C. ^ P. 324. ^ 

In cases of mutual combat, evidence is frequently given of old 
quarrels between the parties, for the nurpose of showing that the 
person killing acted from malice towards tlicdeoeased, but it is not 
in every case of an old grudge that the jury will be justified in find¬ 
ing malice. Thus, where two persons who have formerly fought in 
m^ce, are afterwards, to all appearance, reconciled, and fight again 
on a fresh quarrel, it shall not be presumed that they were moved by 
the old grudge; JIawli. P. b. 1, c. 31, ,s. 30; unless it appear 
that the reconciliation was pretended only. 1 Ifale, P. C. 452. If, 
says Lord Hale, A. sues Jh, or threatens to sue him, this alone is not 
sufficient evidence of malice prepense, though possibly they meet and 
fall out and fight, and one kills the other, if it happens upon sudden 
provocation; but this may by circumstances be heightened into 
malice prepense, as if A., without any other provocation, strikes li. 
upon account of that difference in law', or lies in wait to Idll him, or 
comes with a resolution to strike or kill him. 1 JPilr, P. V. 451. 

Proof of malice—cases of mutual comhat-^duellituj.'] Deliberate 
duelling, if death ensues, is in the eye of the law murder; for duels 
are generally founded in deep revenge. And though a person should 
be drawn into a duel, not on a motive so criminal, but merely upon 
the punctilio of%hat the swordsmen falsely call honour, that w'ill not 
excuse him. For he that deliberately seeks the blood of another, in 
a private quarrel, acts in defiance of all laws, human and divine, 
whatever his motive may be. But if upon a sudden quarrel the 
parties fight on tho spot, or if they presently fetch their weapons, and 
go into the field and fight, and one of them falls, it will be only man¬ 
slaughter, because it may be presumed that the blood never cooled. 
It will however be otherwise, if they appoint to fight tho next day, or 
even upon the same day, at such an interval, as that the passion 
might have subsided, or if from any circumstance attending the case, 
it may be reasonably concluded that their judgment had actually 
controlled the first transport of passion before they engaged. Tho 
same rule will hold, if after a quarrel they fall into other discourse or 
diversions, and continue so engaged a reasonable time for cooling. 
Foster^ 297. It seems agreed, says Hawkins, that wherever two per¬ 
sons in cool blood meet, and fight on a precedent quarrel, and one of 
them is killed, the other is guilty of murder, and cannot help himself 
by alleging that he was first struck by the deceased, and that he had 
often declined to meet him, but was prevailed upon by his impor¬ 
tunity, or that it was his intention only to vindicate his reputation, 
or that he meant not to kill, but only to disarm his adversary, for 
since he deliberately engaged in an act highly unlawful he must at 
his peril abide the consequences. Hawh. P. C, h. 1, c. 31, s. 21. 
It is said by Lord Hale, that if A. and B. meet deliberately to fight, 
and'A. strikes B., and pursues him so closely, that B. in safeguard of 
his own life kills A», this is murder in B., because their meeting was 
a compact, and an act of deliberation, and therefore all that f^ows 
thereupon is presunied to be*done in pursuance thereof, and thus is 
Daltoti {ee§t. 92, p. ^1)* to be understood. 1 Jlale, P, C. 452. But 
yet, adds Lwd Hale, whether if B. had really and bnrtdfde 

aeclined to fight, ran away as far as he could (suppose it half a mile), 
and offered to yields yet A. refusing to decline it, had attempted his 
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death, and B. after all this kills A. in self defence, whether it excuses 
him from murder ? But if the running away were only a pretence to 
save his own life, but was really designed to draw out A. to kill him, 
it is murder. Ibid. Blackstone has noticed this doubt, but has given 
no opinion upon the subject; 4 Com, 185; but Mr. East has argued 
at some length in support of the proposition, that such homicide will 
not amount to murder, on the ground that B., by retreating, expressly 
renounces the illegal combat, and gives reasonable grounds for in¬ 
ducing a belief that he no longer seeks to hurt his opponent, and that 
the right of self-defence ought not therefore to be withheld from him. 
1 East, 28^. But if B. does not retreat voluntarily, but is driven to 
retreat by A., in such case the killing would be murder. Thus it is 
said by Hawkins, that if a man assault another with malice prepense, 
and after bo driven by him to the wall, and kill him there, in his 
own defence, he is guilty of murder respect of his first intent. 
Hawk. P. C. h. 1, e. 31, w. 20, 

Iti cases of deliberate duelling, in which death ensues, not only is 
the principal who inflicts the wound guilty of murder, but also the 
second, and it has been doubted whether the second of the party 
killed is not also guilty of the same oftence. For the latter position 
Lord Hale cites the book of 22 Edw, 3, Coron. 202, but he adds, that 
he thinks the law too much strained in tliat case, and that though a 
great misdemeanor, it is not murder. 1 Halo, P. C. 442. But see 
Cuddy's case, 1 C. K. 210, where it was held by "WilUams, J., 
(Itolfe, B., being present) that where two persons‘go out to tight a 
deliberate duel, and death ensues, all persons who are present 
encouraging and jnomoting that death, will bo guilty of murder. 
And the person who acted as the second of the deceased person in 
such duel may be convicted of murder, on on indictment charging 
him with being present aiding and abetting the person, by whose act 
the death of his principal was occasioned! 

The prisoners were indicted for the murder of Charles Flower 
Mirfin, who was killed in a duel by a Mr. Elliott. Neither of the 
prisoners acted as a second on the occasion, but there was evidence to' 
show that they and two other persons wont to the ground in company 
witli Mr. Elliott, and that thejr were present when the fatal shot was 
fired. Vaughan, B., told the jury, “ WhouTipon a previous arrange¬ 
ment, and after there has been time for the blood to cool, two persons 
meet with deadly weapons, and one of them is killed, the party who 
occasions the death is guilty of murder; and the seconds also are 
equally guilty. The question then is, did the prisoners give their 
aid and assistance by their countenance and encouragement of the 
principals in this contest ? ” After observing that neither prisoner 
had acted as a second, the learned judge continued. “If, however, 
either of them sustained the principal by his advice or presence; or 
if you think he went down for the purpose of encouraging and 
forwarding the unlawful conflict, although he did not say or do any 
thing, yet if he was present and was assisting and encouraging at the 
moment when the pistol was fired, he will be guilty of the offence 
imputed by this indictment.” The prisoners were found guilty. 
Young's ease, 8 C. P. 644. 

Prmf of malice—peace officers and others kiUed in performing their 
duty—what persons are within the rule.’\ The protection is not con¬ 
fined to the person of the officer only. Every one lending his assist¬ 
ance to an officer of the peace, for the keeping of the peace, whetiier 



728 


Murder, • 


commanded to do so or not, is under the same protection as the ofHcer, 
Foster^ 309; 1 Malc^ F. C, 403. 

Nor is the protection confined to the ordinary ministers of justice 
or their assistants. It extends, witli some limitauons, to private 
persons interposing to prevent mischief in case of an affray, or endea¬ 
vouring to apprehend felons, or persons who have given a dangerous 
wound, and hring them to justice. For those persons are discharging 
a duty required of them by law. Foster, 309,^ But in the epe 
of private persons endeavouring to bring felons to justice, this caution 
must be observed, t:k. that a felony has been actually committed, 
for if not, no suspicion, however well founded, will bring the person 
so interposing within the protection of the law; and supposing a 
felony to have been actually committed, and the party interposing 
to arrest a wrong person, he will not be entitled to protection. 
Foster, 318. # 

There is a distinction between this case, and that of a peace officer, 
who has a warrant against a particular person by that name, though 
that person may happen to be innocent of the olience with which he 
is charged. If A., being a iieace officer, has a warrant from a proper 
magistrate for apprehending B. name, upon a charge of felony, or 
if B. stands indicted for felony, or if the hue and cry he levied 
against B. hy name, in these cases, if B., though innocent, flies, or 
turns and resists, and in the struggle or pursuit is killed by A, or 
any person joining in the hue and cry, the person so killing will be 
indemnified. And on the other hand, if A. or any other person 
joining in the hue and cry is killed by B., or any of his accom^ilices 
joining in that outrage, it will be murder. For A. and those joining 
with fim were in this instance in the discharge of a duty toe law 
requires from them, and subject to punishment, in case of a wilful 
neglect of it. Foster, 318. 

Proof of malice—peace ojficers killed, or killini} others in per¬ 
formance of their duty—their authorily.'] It will he convenient to 
consider the evidence relating to the conduct of peace officers in the 
execution of their duty, under the following heads:—1, their 
authority or warrant; 2, what notice of their authiority is required ; 
3, toe mode of executing their authority; and 4, the mode, where 
an officer is killed, in Avhioli that killing was effected. 

With regard to tlie atdhority of a peace officer, and those assisting 
him, they are justified in apprehending, without any wamnt, all 
persons who have committed a felony, or have been indicted for 
felony, and if in the pursuit, the felon be killed, where he cannot bo 
otherwi^ overtaken, the homicide is justifiable. 1 Bast, P. (J. 298, 
300. So a peace officer may justify an arrest on a charge of felony, 
on reasonable suspicion, although it should afterwards appear tlmt 
no felony has been committed. Samuels. Payne, JDmigl. 359; 1 Bast, 
P. C. 301. The constable, it is observed by Lord Bale, cannot judge 
whether the party be guilty or not, till he come to his trial, which 
cannot he till fie he apprehended, which fie tliinks a sufficient reason 
for justifying fiim in killing tfie party accused, if fie fly from the 
arrest, and oonnot otherwise be taken, however innocent fie may 
afterwards^ppear"! to havi been, 2 Hale, P. C. 84, 89, 93; 1 Bast, 
P. C. 301.: All tfidt can in reason be required of tfie peace officer is, 
that fie should inform himself, as well as he can, of the circumstances, 
and tlmt tfie relation <rf-the party wlio^vo him information should 
appear credible. I Mast, P. C. 302. But in order to justify a peace 
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officer in making an •rrest, upon suspicion of felony, on the chaise of 
another, it must appear that the party arrested was charged with 
felony. The prisoner having quarrelled with his master about wages, 
the latter threatened to send for a constable. The prisoner went up 
stairs for his tools, and said no constable should atop him, and 
coming down he drew from his sleeve a naked knife, saying he would 
do for the first bloody constable that offered to stop him ;—that he 
was ready to die, and would have a life before he lost his own, and 
making a fiourishing motion with his knife, he put it in his sleeve 
again, and left the 5\op. The master then applied to a constable, but 
made no charge, only saying he suspected the prisoner had tools of 
his, and was leaving his work undone. The constable told him he 
would take him, if the master would give him in charge, upon which 
the master took the constable to the place in which the prisoner was 
(a privy), and said, “ That is the man, f give you in charge of him.” 
The constable then said to the prisoner, “My good fdlow, your 
master gives you in charge to me, you must go with me.” The 
prisoner, without speaking, stabbed the constable with a knife under 
the left breast, and attempted to make three other blows. Being 
indicted for maliciously stabbing the constable, and convicted, a case 
was reserved for the opinion of the judges, the majority of whom 
held, that as the actual arrest would have been illegal, an attempt to 
make it, when the prisoner was in such a situation that he could not 
get away, and when the waiting to give notice might have enabled the 
constable to complete the arrest, was such a provocation as, if death 
had ensued, would have made the case manslaughter only, and that 
there the conviction was wrong. Holroyd and Burrough, J J., thought 
otherwise. Thomson's mse, 1 3Ioo. C. C. 80. So in the following 
case (which was an indictment under the 43 Geo. 3, for cutting the 
prosecutor, Avho had assisted the constable), the charge upon which 
tlie constable and the prosecutor acted, was held to be not sufficient to 
justify tho arrest. A person travelling on the highway told the 
constable that a man coming on the road had been ill-using him, 
and charged the constable, in the prisoner’s hearing, to take him before 
a magistrate for so misusing him, on which the constable meeting the 
prisoner passing along the highway, ordered him to stop, for 
insulting a man on the road, and told him he was his prisoner, 
ordering tho prosecutor to assist him. Tho prisoner being in cus¬ 
tody, attempted to escape, but being pursued by the prosecutor, gave 
him the out in the face, for which he was indicted and convicted. On 
a case reserved, the judges were of opinion that the original arrest 
was illegal, and that the recaption would also have been illegal; 
that the case would not have been murder if death had ensued, and 
that llie prisoner was consequently entitled to an ac^ittal. Curvan's 
case, 1 Jioo. C, C, 132; see also Dadsott's case, 2 C. C. R. 35, 
post. But in order to justify the officer, the charge need not contain 
the same accurate description of the oftence, as would be required in 
an indictment. Thus, where the prisoner was delivered into tho 
custody of a constable, who was told that it was because he hod a 
forged note in his possession, and the prisoner shot at, ^and wounded, 
the constable, and was thereupon indicted for that offence; it was 
held, on a reference to the judges, that the conviction was right. 
They were of opinion, that though the charge on which the prisoner 
was taken into cus^;f, viz. the having a forged note in his posses¬ 
sion, without more, was defective, still that defect was immaterial; 
that it was not necessary that the charge should oontain the same 

II 3 
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aocnrate description of the offence as an indictment, and that it must 
be considered as imputing to the prisoner a guilty possession, Ford*s 
case, JRuss, 4' JKy. 329. ^ 

At common law, both peace officers and private ^rsons arc justi¬ 
fied, without a warrant, in apprehending and detaining, until they 
can be carried before a magistrate, all persons found attomi»ting to 
commit a felony. Hunt's case, I Moo. V. C. 93. 

So at common law, cither a constable or a private person may 
interpose, without warrant, to prevent a breach of tlie peace, and if 
he be killed in endeavouring to part those whom he sees fighting, 
the person by whom he is killed is pdlty of murder, and cannot 
excuse himself by alleging that what he did was in a sudden afiray, 
in the heat of blood; for he who carries his resentments so high as 
not only to execute his revenge against those who have aflronted him, 
but even against such as have no otherwise offended him, than by 
doing their duty, and endeavouring to restrain him from breaking 
through his, show's such an obstinate contempt of the law, that he is 
no more to be favoured than if he had acted in cool blood. HoipI\ 
P. C. b. 1, c. 31, s. 48, See Derecourt v. Vorhishhy. 1 Jur, N, S. 
870, Q. B. 

But w’hether a constable or other peace officer is warranted in 
arresting a person upon a ehai ge by another, of a mere breach of tho 
peace, after the affray is ended, without a special warrant from a 
magistrate, is a point which has occasioned some doubt. According 
to some authorities, the officer may arrest the party on tho charge of 
another, though the affray is over, for the purpose of bringing him 
before a justice, to find security for his appearance. 2 Hah, P, C. 
90; Hancock v. Snndham, Williams v. Dempsey, 3 Hast, P. C. 
306 (/?). But the better opinion is said to bo the otiier w'ay. 1 Hast, 
P, C. 305; Hawk. b. 2, c. 12, a. 20; 1 Buss, by Grca. 601. See 
Timothy v. fiimpson, 1 f'., M. R. '157. In Walker's case, 1 
Dears. C. C. B. 358; S. C. 23 L. J. 31. C. 123, the prisoner had 
assaulted a police constable who went away, and after two hours 
time returned and took him into custody; the court lield, that this 
was an imlawful apprehension. Pollock, C. B., said, “Tho assault 
for which the prisoner might have been apprehended was committed 
some time before, and there was no continued pursuit. Tho inter¬ 
ference of the officer, therefore, was not for the purpose of preventing 
an a&ay, or of arresting a person whom he had seen recently com¬ 
mitting an assault. The apprehension was so disconnected from the 
offence as to render it unlawful.” It seems, how’cvcr, that if ono 

E erson threateus to kill another, who complains to a constable, the 
itter may, in order to avoid tho present danger, arrest the party, 
and detain him till he can conveniently bring him before a justice 
of the peace. 2 Hale, P. C. 88. This power is groimded on the 
duty of the officer, to prevent a probable felony, and must be 
governed by the same rules which apply to that case. 1 Hast, 

P. a. 306. 

According to Lord Hale, a peace officer may arrest night-walkers, 
or persons unduly armed, who w’ill not yield themselves, and if they 
fly or resist, and the officer, in endeavouring to arrest them. Mils 
them, it fdony, tnough the parties be innocent. 3 Hah, P. C. 
85, 97. But unless there were a reasonable suspicion of felony in 
such a (^, it may be a matter of doubt at this day, says Mr. East, 
whether so great a degree of severity would he either justifiable or 
necessary, especially in case of mere flight. 1 Hast, P. C. 303, In 
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one case it was held, that the apprehension, of a person in the night, 
as a night-walker and disorderly person, thongh by a lawful officer, 
would be illegal, if the person arrested was innocent, and there 
wero no reasonable gronniis to mislead the officer. Tooky's case, 
2 Lord Raym, 1301. And Lord Holt is reported to have said, that 
constables had made a praotieo of taking up people only for walking 
the streets, but ho knew not whence they had such an authority. 
2 Ilale^ P. C. 89 (»). In a late case of an action for false imprison¬ 
ment, it appeared that the plaintiff was returning home late from a 
party, when a constable seized him as a disorderly person, and carried 
him before the captain of the watch (the defenaant) who, upon the 
information of the constable, sent him to the house of Corr<K}tion 
till the following morning. The defendant justified under a local 
act, which gave |)ower to apprehend all night-walkers^ malefactors, 
and suspicious persons. But Bayley, J., said this -was no defence to 
the action; that by night-walkers was meant such persons as are in 
the diabit of being out at night for some wicked purpose, and that 
there was no evidence to show that the plaintiff’ was a malefactor or 
suspicious person. Watson v. Curr^ 1 Lewin, C. C. 6. 

It is said in one case that watchmen and beadles have jiower at 
common law to arrest and detain in prison, for examination, persons 
walking in the streets at night, where there is reasonahk ground to 
suspect a felony^ although there is no proof of a felony having been 
committed. Lawrence v. Hedger, 3 Taunt. 14. This case, however, 
does not appear to extend beyond the rule already laid down, that 
eveiy peace officer has authoritj^ upon a reasonable suspicion of 
felony, to arrest a party, whether by day or night. It is said- by 
Hawkins, that it is held by some that any private person may law¬ 
fully arrest a suspicious night-walker, and detain him till it he made 
to appear 4hat he is a person of good reputation; and also that it 
has been adjudged that any one may apprehend a common notorious 
cheat, going about the country with fadse dice, and being actually 
caught playing with them, in order to have him brought before a 
justice of Uie peace. Hawk. 1*. C. b. 2, c. 13, s. 20; and sec llie 
5 Geo. 4, c. 13, s. 6, stated, j^ost, p. 735. 

As to the autlioiity of constables and other officers to interfere 
with persons in inns and public-houses, see JK. v. Mahcl, 9 C. <$• 
P. 474. 

An officer is not justified in killing, to prevent an escape, wliere 
the party is in custody on a charge of misdemeanor. The prisoner, 
an excise officer, had apprehended a smuggler, who, after his eajpture, 
assaulted the officer, and beat him severely, when the former nind a 
pistol at his legs, and warned him to keep off. The smuggler, 
however, rushed forwards, when the prisoner again fired at and Hlled 
him. Holroyd, J., said to the jury, an officer must not kUl. for an 
■escape when the party is in custody for a misdemeanor; but if the 
prisoner had reasonable grounds for believing himself to he in peril 
of his own life, or of bodily harm, and no other weapon was at hand 
to make use of, or if he was rendered incapable of using such we^on 
by the previous violence he had suffered, then he was justified. 
Foster^s case, 1 Lewin, C. C. 187. 

By various statutes, peace-officers and others “are authorised to 
arrest certain oft’enders without warrants. The most important of 
these acts are those of the 7 & 8 Geo. 4, o. 29, and c. 30. By the former 
(s. 63) it is enacted, “that any person found committing any 
offence punishable either by indictment or upon summary conviction 
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by virtue ef this act, except only the offence of angling in the day¬ 
time, may be immediately apprehended without a warrant by any 
peace officer, or by the owner of the property on or with resT>ect to 
which the offence shall be committed, or by his setwant, or by any 
person authorised by him, and forthwith taken before some neigh- 
nouring justice of the peace.” See R, v. Rhelps, Carr. M. 180; 
S. C. 2 3Ioo. C. C. 240. The 7 & 8 Geo. 4, o. 80, s. 28, and the 14 
& 15 Tict. c. 19, s. 10, contain similar provisions a}>plicable to 
offences committed against those acts respectively. 

I)y the metropolitan j)olice act, 10 Geo. 4, c. 44, s. 7, it is enacted, 

that it shall be lawful for any man belonging to the said police 
force, during the time of his being on duty, to apprehend all loose, 
idle, and disorderly persons, whom he shall find disturbing the 
])ublic peace, or whom he shall have just cause to suspect of any evil 
designs, and all persons Avbom be shall find, between sunset and the 
hour of eight in the forenoon, lying in any highway, yard, or other 
place, or loitering therein, and not giving a satisfactory account of 
themselves, and to deliver any person so apprehended into the 
custody of the constable appointed under this act, Avho shall bo iu 
attendance at the nearest watoh-housc, in order that such person may 
he secured until he can be brought before a justice of tlie peace, to 
be dealt with according to law, or may give bail for his apj>earance 
before a justice of the peace, if the constable shall deem it itfudcnt to 
take bail in the manner thereinafter mentioned,” 

By the metropolitan police act, the 2 & 3 Viet. c. 47, s. 65, “ it 
shall be lawful for any constable belonging to the metro[)olitan police 
force to take into custody, Avithout warrant, any person, who within 
the limits of the metropolitan police district, shall be charged by any 
other person with committing any aggravated assault, in every case 
in which such constable shall have good reason to believe that such 
assault has been committed ulthouffh not within the view of such 
constable, and that by reason of the recent commission of the offence 
a warrant could not have been obtained for the apprehension of the 
offender.” See also ss. 04, 64, and 66 of tho s.'ime statute. 

So by tlie rural police act, 10 & 11 Viet. c. 89, s. 15 : “ Any person 
found committing any offence punishable cither upon indictment, 
or as a misdemeanor upon summary conviction, by virtue of this or 
the special act, may be taken into custody, without a wai'rant, by 
any of the said constables, or may be apprehended by tho owner of 
the property on, or Avith respect to which, tlic offence is committed, 
or by his servant or any })orson authorised by him, and may be 
detained until he can be delivered into the custody of a eonsta'ble ; 
and the person so arrested shall he taken, as soon as convenienfJy 
may be, before some justice to be examined and dealt Avith according 
to law: provided always that no person arrested under the powers of 
this or the special act shall be detained in custody by any constable 
or other <;ffcer, without the order of some justice, longer than shall 
be necessary for bringing him before a justice, or than forty hours at 
the utmost.” 

The 14 & 15 Viet. c. 19, s. 11, enacts as follows: “ And whereas 
doubts have bean entertained as to tho authority to apprehend per¬ 
sons found comadtting indictable offences in the night; for remedy 
thereof be it enacted, that it shall be laivful for any person what¬ 
soever to apprehifind any person who shall be found committing' any 
indibtahle offenofe in the night, and to convey him or deliver him to 
nme constable or other peace officer, in order to his being conveyed, 
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as soon ns conveniently may be, before a justice of the peace, to be 
dealt with according to law.” 

Special constables, appointed under the 1 & 2 Wm. 4,«, 41, con¬ 
tinue to retain*their authority till they have notice under s. 9 of the 
determination of their services, although such notice may not be 
given for many years. Thomases case, 1 Ituss. hy Grca. 145 (»): It. 
v. Porter, 9 a. % P. 778. 

Under the 10 Geo. 4, c. 44, s. 7, it has been ruled that a police 
constable is not justified in laying hold of, pushing along the nigh- 
TV'ay, and ordering to be oil’, a person found by him conversing in a 
crowd with another, merely because that other is known as a reputed 
thief, atoken v. Carter, 4 C. P. 477. 

Whether persons in his Majesty’s navy, acting in the impressment 
of scatnen, are to he held to enjoy, in the execution of their duty, 
the same privilege as a peace officer acting by virtue of a warrant, 
does not seem to be well settled. It is clear, however, that in order 
to. justify the act there must be a warrant, and that it must he 
executed by a proper officer. It is, however, laid down hy Mr. East, 
that if there he a proper officer with a legal warrant, to impress, and 
the party endeavoured to be taken, being a fit object for that service, 
refuse to subiyit, and resist and kill the officer or any of liis assistants, 
they doing no more than is necessary to impress the mariner, it will 
be murder. 1 Bast, P. C. 308. On the other hand, if the party 
attempted to bo pressed be killed in such a struggle, it seems justi¬ 
fiable, y)rovided the resistance could not be otherwise overcome; and 
the officer need not give way, but may freely repel force by force. Id, 
The following is one of the few cases to be found on this subject, 
and it can scarcely be said to recognise any principle witb regard to 
the practice of imj^ressraent. An officer in the impress service put one 
of his seamen on board a boat belonging to one William Collyer, a 
fisherman, with intent to bring it under the stern of another vessel, in 
order to see if there were any fit objects for the impress service on 
board. The boat steered away in another direction; and the officer 
pursued in another vessel for tliree hours, firing several shots at her 
with a musket loaded with ball, ./hr the purpose of hitting the halyards 
and bringing the boat to, which was found to be the usual way, 
one of which shots unfortunately killed Collyer. The court said it 
was impossible for it to be more than manslaughter. This, it may be 
presumed, was on the ground that the musket was not levelled at the 
dfceascd, nor any bodily hurt intended to him. Hut inasmudi as 
such an act was calculated to breed danger, and not warranted by 
law, though no bodily hurt was iutended, it was manslaughter ; and 
the defendant was burned in the hand. Phillip's case, Cmoper, 
832; 1 Bast, P. C. 308, The following cases only establish the 
position, that the impressment of persons without a warrant, is an 
illegal proceeding, and that the parties conoemod do not enjoy the 
protection afforded to ministers of the law in the execution of their 
duty. The lieutenant of a press gang, to whom the execution of a 
warrant was properly deputed, remained in King Hoad in the port of 
Bristol, while his boat’s crew went some leases down the channel by 
his directions to press’ seamen. It was held that this impressment 
was illegal, and one of the press gang bein^ killed, in the furtherance 
of that service, by a mariner, in a vessel which they had boarded 
with intent to press such pci4ons as they could meet with, it was ruled 
to bo only manslaughter, though no personal violence had been offered 
by the press gang. Broai^oot's case, Foster, 154, So where the mate 
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of a ship and a party of sailors, without the captain (who had the 
warrant) or the lieutenant who was deputed to execute it, impressed 
a man, and on his resisting, tho prisoner, one of the party, struck him 
a violent blow with a large stick, of which he died s8me days after¬ 
wards, it was adjudged murder. Dixon's case, 1 JEast, P, C. 313. 
In this case the party attempted to be impressed was not a mariner, 
and the attempt to impress him was therefore illegal on that ground, 
as upon the ground that neither the captain nor lieutenant was 
present. 1 Dasf, P. C. 313, A press warrant had been directed to 
Lieutenant Wm. Palmer, enjoining all mayors, &c. to assist him and 
^ those emphi/ed by him in the execution thereof. Palmer gave verbal 
orders to the prisoners and several others to impress certain seafaring 
men, but the delegation was held to be clearly bad, and the exe¬ 
cution of the warrant by the prisoners, Palmer not being there, to be 
illegal, though it was proved to be the constant custom of the navy 
to delegate the authority in this manner. Borthwick's case, 1 Dougl. 
267 ; 1 East, P. C. 313. 

A sailor in the king’s navy, on duty as a sentinel, has no authority 
to tire upon persons approaching the ship against orders, Tlie prisoner 
was sentinel on board the Achille, when she was paying off. The 
orders to him from the preceding sentinel were to keep oil' all boats, 
unless they^had officers with uniforms in them, or unless the officers 
on deck allowed them to approach, and he received a musket, three 
blank cartridges, and tliree balls. Some boats pressing forwards, ho 
called upon them repeatedly to stop; but one of them persisted, and 
came close under the ship. He then fired at a man who was in the 
boat and killed him. It was put to the jury whether he did not tire 
under the mistaken impression that it nras his duty, and they found 
that he did. But on a case reserved, tho judges rcsolvod unanimously, 
that it was, nevertheless, murder. They thought it, however, a pro¬ 
per case for pardon; and further, they were of opinion, that if the 
act had been necessary lor the preservation of the ship, as if the 
deceased had been stirring up a mutiny, the sentinel W'ouid have been 
justified. Thomas's case, 1 Muss, by Qren. 014. 

A question sometimes arises, whether jieace officers arc in the per¬ 
formance of their duty, of conflicting authority, namely, whether 
they are to be subjeoted to the interference of other peace*officers, on 
a charge or supposition of their having themselves been guilty of an 
ofience in the execution of their duty. A case of this kind is put by 
Lord Hale. A. and B. being constables of the vill of C., and a riot 
happening between several persons, A. joined one party, and com¬ 
manded the adverse party to keep the peace, and B. joined the other 
party, and in like manner commanded the adverse party to keep the 
peace. The assistants and party of A. in the tumult killed B. This, 
adds Lord Hale, seems but manslaughter, and not murder, inasmuch 
as the officers and their assistants were engaged one against the other, 
and one had as much authority as the other. 1 Uak, P. C. 460. 
It is remarked upon this passage, by Mr. East, that perhaps it would 
have been better expressed to have said, that inasmuch as they acted 
not with a view so much to keep the peace as in the natime of partisans 
to the different parties, they acted altogether out of the scope of their 
charact^ as peace officers, and without any authority whatever. For 
if one having a competent authority, issue a lawful command, it is not 
in the power any other, having an equal authority, to issue a com¬ 
mand contrary to the first, for that would be to legalise confusdon 
and disorder. 1 East, P. C. 304. And this doctrine seems to bo 
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supported by another passage from Lord Hale, who says, that if the 
sheriff have a writ of possession against the house and lauds of A., 
and A. pretending it to be a riot upon him, gain the constables of the 
vill to assist liife and to suppress the sheriff or his bailiffs, and in^e 
conflict the constable be killed, this is not so much as manslaughter, 
but if any of the sheriff’s officers were killed, it would be murder, 
because the constable had no authority to encounter the sheriff’s pro¬ 
ceeding when acting by virtue of the king’s writ. 1 Hale, 1*. C. 460. 
The sheriff’s oifloers having apprehended a man by virtue of a writ, 
a mob attempted to rescue him. One of the bailiiis being assaulted, 
struck one of the assailants, a woman, and for some time it was 
thought he had killed her; whereupon the constable was sent for and 
charged with the custody of the bailiff. The bailiff's, on the other 
hand, gave the constable notice of their authority, and I’epresentod 
the violence offered to them, notwithstanding which, ho proceeded to 
take thorn into custody on the charge of murder. The woman having 
recovered, they were discharged next morning. The constable being 
indicted for the assault. Heath, J., was of opinion that he and his 
assistants were guilty of an assault, and a verdict was found accord¬ 
ingly. Anon. 1 JSasf, P. C. 305. 

A peace officer is to be considered as acting strictly in discharge of 
his duty, not only while executing the process entrusted to him, but 
likewise while he is coming to perform, and returning from the per¬ 
formance of his duty. He is under the protection of the law, eundo, 
momudo, et redeundo. And, therefore, if coming to perform his 
office he meets with great opposition and retires, and in the retreat is 
killed, this will amount to murder. Foako’, 308 ; 1 Hale, P. C. 463. 
Upon the same principle, if he meets w'ith opposition by the way, and 
is Icilled before he comes to the place (such opposition being intended 
to prevent his performing his duty, a fact to be collected from the 
evidence), it will also amount to murder. Foster, 309. 

The authorit}'^ of a constable or other peace officer ceases wdth the 
limits of his district, and if he attempts to execute process out of the 
iurisdiction of the court or magistrate by whose orders he acts, and is 
killed, it is only manslaughter, as in the case of void process. 1 Hale, 
P, C. 458; 1 East, P. C. 314. So where a bailiff' attempted to 
execute a writ without a non omittm clause, within an exclusive 
liberty, Holroyd, J., hold him a trespasser, and the defendant who 
had wounded him in resisting, and who W’as indicted for maliciously 
cutting, with intent, &c. was acquittod. Meades case, 2 Stark. 
N. P. C. 205. 

But if the warrant bo directed to a particular constable by name, 
and it is executed by him within the Jimsdiction of the court or 
magistrate issuing the same, although it be out of the constable’s 
vill, that is suftieient. 1 East, P. C. 314; Hawk. P. C. h. 2, c. 13, 
s. 27. By the 5 Geo. 4, c. 18, s. 6, rccitii^, that warrants addressed 
to eonstahles, &o., of parishes, &c., in their character of and as con¬ 
stables, &c., of such respective parishes, &c., cannot be lawfully 
executed by them out of the precincts thereof respectively, it is 
enacted, “ that it shall be lawful to and for each and every constable, 
and to and for each and every headborough, tithing-man, borse- 
holder, or other peace officer, for every parish, tovmship, halinlet, or 
place, to execute any warrant or warrante of any justice or justiees 
of the peace, or of any magistrate or magistrates, within any parish, 
hamlet, township or place, situate, lying, or being within the juris¬ 
diction for which such justice or justices, magistrate or magistrates, 
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shall have acted when granting such warrant or warrants, or when 
backing or indorsing any such warrant or warrants, in such and tlio 
like manner, as if such warrant or warrants had been addressed to 
such constable, headborough, tithing-man, borseholdtsi’, or other ])eace 
oiEoer, specially, by his name or names, notwithstanding the parish, 
township, hamlet, or place, in which such warrant or warrants shall 
be executed, shall not be the parish, township, hamlet, or place, for 
which he shall be constable, headborough, tithing-man, or borseholder, 
or other peace officer, provided that the same be within the jurisdic¬ 
tion of the justice or justices, magistrate or magistrates, so granting 
such warrant or warrants, or within the jurisdiction of the justice 
or justices, magistrate or magistrates, by whom any such w'arrant 
or warrants shall he backed or indorsed.” See 11 & 12 Viet. c. 42. 

In general, where it becomes necessary, in order to show the charac¬ 
ter of the offence, to prove that the deceased, or tlie prosecutor, or 
other person was a constable, it will bo sufficient to prove that he 
acted in that character, which will bo primd facie evidence of his 
regular appointment, without its production. Vide ante, pp. 6, 16. 

Where it becomes nec.essarj to show the warrant or writ upon 
which a constable or other officer has acted, it is sufficient to produce 
the warrant or writ itself, without proving the judgment or decree 
upon which it is founded. Foster, 313, 312; 1 East, 1\ (J. 310. 
But it is not sufficient to prove the sheriff’s warrant to the officer, 
■without producing the writ of capias, Sfc,, upon which it issued. 
Meades case, 2 Stark. iV. 2*. C. 205; 2 Stark. Ev. 518, 2dcd, Where 
it is requisite to prove that the party was acting under an authority 
derived from the articles of war, a copy of the articles, printed by 
the King’s printer, must be produced. In several instances, prisoners 
have been acquitted on a charge of murder for want of such evidence. 
2 Stark. Ec. 510, 2d ed. 

Proof of malice—peace officers killed or killing others in 2 ^erfurm- 
ance of their dtity—their authority—regularity of 2 >rocess.'] Where 
a peace officer, or other person, having the execution of process, 
cannot justify without a reliance on sucii process, it must appear that 
it is legal. But by this, it is only to be understood that the process, 
whether bv W'rit or warrant, be not defective in the frame of it, and 
issue, in tnc ordinary course of justice, from a court or magistrate 
having jurisdiction in the case. Though there may have been error 
or irregularity in the proceedings previous to tho issuing of the 
process, yet if the sheriff' or other minister of justice be killed in the 
execution of it, it will murder; for tlie officer to whom it is 
directed must, at his peril, pay obedience to it; and therefore, if a 
ca, sa. or other writ of the kina issue, directed to the sheriff, and he 
or any of his officers be killed in the execution of it, it is sufficient, 
upon an indictment for the murder, to produce the wit or warrant, 
without showing the judgment or decree. Itogers's case, Foster, 312. 
So in case of a warrant Stained from a magistrate by gross im|)osi> 
tion, and false information touching the matters suggested in it, 
Curtids case, Foster, 135, 311. So though the warrant itself be not 
in strictness lawful, as if it express not the cause paiiiculai'Iy enough, 
yet, if tije matter be within the jurisdiction of the party granting 
tbe warrant, the killing af the officer in the execution of his duty is 
murd^; for he cannot dispute the validity of the warrant, if it be 
under the seal of the justice, &c. 1 llah, P. C. 460. In all kinds 
of process,'both civil and criminal, the falsity of the charge contained 
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in such process, that is, the injustice of the demand in one case, or 
the party’s innocence in the other, will aflbrd no matter of alleviation 
for Killing tho officer; for every man is bound to submit himself to 
the regular eourSb of justice. 1 P. C. 810; 1 ifofc, P, C, 457. 

The provisions with regard to the issuing and service of warrants, 
and the duties generally of justices out of sessions, with respect to 
persons charged with indictable oftences, are now embodied in the 
statute 11 & 12 Viet. c. 42. ^ 

If the process bo defective in tho frame of it, as if there be a 
mistahe in the name or addition of tlie party, or if the name of the 
party or of the of&cer be inserted without authority, and after the 
issuing of the process, and the officer in attending to execute it bo 
killed, this is only manslaughter in the party whose liberty is invaded. 
FosteryZVl,', I Fast, P. C'. 310. The prisoner, w'ho had been arrested 
and rescued, declared that if Welsh, tho officer, Attempted to arrest 
In'm again, he would shoot him. A writ of rescue was made out and 
cariaed to the office of Mr. Dcacle, who acted for the under-sheriff of 
the county, to have the warrants made out. The under-sheriff’s cus¬ 
tom was to deliver to Deaele, sometimes blank warrants, sometimes 
blank pieces of paper, under the seal of the office, to be afterwards 
tilled up as occasion should require. Dcacle made out a warrant 
against the prisoner on one of these blank pieces of paper, and deli¬ 
vered it to Welsh, who inserted therein the names of two other 
persons, on the 12th of July. In executing this warrant, one of these 
persons, in getting into tho house to assist in the arrest, was shot by 
tlie prisoner. Upon a reference to the judges, they certified that the 
ofl'ence in point of law amounted only to manslaughter. tStockhifs 
ense, 1 Fast^ P. C. 310. So where the name of another sheriff’s 
officer was insei’ted in a sheriff’s warrant, after it had been signed and 
sealed, the arrest by the substituted officer was held illegal. Steven- 
soH^s case, 10 St. Tr. 846. But where the name of an officer is 
inserted before the warrant is sent out of the sheriff’s office, it seems 
the arrest will not be illegal, on the ground that the warrant was 
sealed before the name of tne officer was inserted. 1 Rms. by Grm, 
620. Thus, where the names of two officers were interlined in a writ 
of possession, after it was sealed, but before it left the sheriff’s office, 
and in executing it one of the officers was wounded, the party wound¬ 
ing having been indicted under 43 Geo. 3, c. 68, and convicted, tho 
judges held the conviction right. Harris’s ease, 1 Fuss, by Orea. 
620. But where a magistrate kept a number of blank warrants 
ready signed, and, on being applied to, filled up one of them and 
deliverea it to an officer, who in attempting to make the arrest was 
killed, it was held that this wms murder in the party killing. Per 
Lord Kenyon, F. v. Inhab. of Wimoich, 8 T, F, 454. 

A justice’s warrant, commanding a constable to apprehend and 
bring before him the body of A. to answer all such matters and 
things as on her Majesty’s behalf shall be objected against him, on 
oath, by B., for an assault committed upon B., on &o., is bad; as not 
showing any information on oath upon wliioh the warrant issues. 
1 Q. B. 889. 

Under this head it may properly be considered how far any defect 
in the frame of the process, or any other illegality in the arrest, will 
be a defence to a third person interfering to prevent it, and killing the 
officer in so doing. The question is put by Mr. East in this mrm. 
How far tile mere view of a person iinder arrest,'or about to be 
arrested, supposing it to be illegal, ts of such a provocation to a 
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bystander, as will extenuate his guilt in killing the officer, in order 
to set the party free, or prevent the arrest ? In the following case it 
was held, oy seven of the judges against five, that it was such a pro¬ 
vocation, One Bray, constable of St. Margaret’s, "W estminster, came 
into St. Paul’s, Covent Garden, an^ without warrant, took up one 
Ann Dekins, as a disorderly person, though she was innocent. The 
prisonei's, strangers to Dekins, meeting her in Bray’s custody, drew 
their swords, and assaulted Bray to rescue her; but on his showing 
his staff, and declaring he was about the Queen’s business, they put 
up their swords, and lie carried her to the round-house in Oovent 
Garden. Soon afterwards the prisoners drew their swords and assaulted 
Bray, in order to get the woman discharged. Whereupon Bray called 
Dent to bis assistance, to keep the woman in custody, and to defend 
himself from the violence of the prisoners, when one of the prisoners, 
before any stroke received, gave Dent a mortal wound. All the 
judges, exc^t one, agj’eed that Bray acted without any authority; 
but that ond^hought showing his staff vras sufficient, and that with 
respect to the prisoners, he was to bo considered as a constable de 
facto. But the main point upon which they differed w'as, whether 
the illegal imprisonment of a stranger was, under these circum¬ 
stances, a sufficient provocation to bystanders; or, in the language 
of Lord Holt, a provocation to all the subjects of England. Five 
judges held the case to be murder, and thought that it would have 
been a sufficient provocation to a relation or a friend, but not to a 
stranger. The other seven judges, who held it to be manslaughter, 
thou^t that there was no ground for making such a distinction, and 
that it was a provocation to all, whether strangers or others, so as to 
reduce the offence to manslaughter, it being a sudden action, without 
any precedent malice or apparent design of doing hurt, but only to 
prevent the imprisonment of the woman, and to rescue one wlm was 
unlawfully restrained of her liberty. Toolcfs case, 2 Jjord Jtaym, 
1296; 1 East, P. C. 325. The resolution of the seven judges in 
this case has been commented upon with much force by Mr. Justice 
Foster. The prisoners, he observes, upon the first meeting, drew 
their sivords upon the constables, who were unarmed, but put them 
up, appearing, on cool reflection, to be pacified. At the second meet¬ 
ing, the constable received his death-wound, before any blow given 
or offered by him or his party; that there was no pretence of a rescue; 
for, before the second encounter, the woman had been lodged in the 
round-house, which the soldiers could not hope to force; so that the 
second assault upon the constable seemed rather to be grounded upon 
resentment, or a iirinciple of revenge for what had passed, than upon 
any hope to rescue tho woman. He concludes with expressing an 
opinion, that the doctrine advanced in this case is utterly inconsistent 
with the known rules of law, touching a sudden provocation in the 
case of homicide, and, which is of more importance, inconsistent 
with the principles upon which all civil government is founded, and 
must subsist. Foster, 314, 316; 1 East, P, C. 326. In a recent 
case also, upon 2'onlefs case being cited, Alderson, J., observed that 
it had been ovmuled. WarnePs case, 1 Moo. C. C. 388. 

The majority of the judges, in the preceding case, appear to have 
grounded their opinion upon two former decisions. The first of these 
is thus stated by Kmjnge. Berry and two others pressed a man 
without autimrfty. The man <]uieuy submitted, and went along with 
them. . $^o pnsoner, with three others, seeing them, instantly pur¬ 
sued them, and required to see their warrant; on which Berry 
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showed them a paper, which the prisoner and his companions said 
was no warrant, and immediately drawing their swords to rescue the 
impressed man. thrust at Berry. On this, Berry and his two com¬ 
panions drew their swords, and a light ensued, in which Hugget 
killed Berry. Huggeds cmcy Kel, 62. Lord Hale’s report of this 
ease is more brief. A press-master seized B. for a soldier, and with 
the assistance of C. laid hold on him j D. finding fault with the rude¬ 
ness of C., there grew a quarrel between them, and D. killed C. By 
the advice of all the judges, except very few, it was ruled that this 
was but manslaughter. 1 Hak, P. (J. 465. The judges were, how¬ 
ever, divided in opinion, four holding that it was murder, eight that 
it was manslaughter. Foster, 314. Mr. Justice Foster is inclined to 
rest the authority of this case upon the ground of its having been a 
sudden quarrel and aifray, causing a combat between the prisoner 
and the assistant of the press-master; and he observes, that Hale, 
■who, at the conference, concurred in opinion witli those who held it 
to’be manslaughter only, says nothing touching tlte provocation 
which an act of oppression towards individuals might be supposed to 
give to the bystanders. He admits, however, that the case, as re¬ 
ported in Kelgnge, does indeed turn upon the illegality of the trespass, 
and the provocation such an act of oppression may be presumed to 
give to every man, be he stranger or friend, out of mere compassion, 
to attempt a rescue. Foster, 314. The other case, referred to in 
Tookifs case., was that of Sir Henry Ferrers. Sir Henry Ferrers 
being arrested for debt upon an illegal warrant, his servant, in 
attempting to rescue him, as was pretended, killed the officer. But, 
upon the evidence, it appeared that Sir H. Ferrers, upon the arrest, 
obeyed, and was put into a house before the fighting between the 
officer and his servant, and the servant was acquitted of the murder 
and manslaughter. Sir H. Ferrers's case, Oro. Car. 371. -Upon 
this case, Mr. Justice Foster observes, that from the report it does 
not appear upon what provocation the quarrel and affray began, and 
that it is highly probable that no rescue was thought of, or attempted. 
Foster, 313. 

This doctrine underwent some discussion in a later case. The 
prisoner was tried at the Old Bailey, for the murder of an assistant 
to a constable, who had come to arrest a man named Farmello, (with 
whom the prisoner cohabited,) as a disorderly person, under 19 Goo. 2, 
0 .10. Farmello, though not an object of the act, made no resistance, 
but tlie prisoner immediately, on tho constable and his assistant 
requiring Farmello to go along with them, without any request to 
desist, and without speaking, stabbed the assistant. Botham, B., 
said it was a veiy different case from what it would have been if the 
blow had been given by Farmello himself. If he, when the constable 
entered tho room with an insufficient warrant, had immediately, 
in his own defence, rather than suffer himself to be arrested, done 
the deed, the homicide would have been lessened to the orime of 
manslaughter. Tho offence also might have been of a different 
complexion in the eye of the law, if the prisoner had been the lawful 
wife of Farmello; but standing in the light she did, she was to be 
considered an absolute stranger to him, a mere stander-by, a person 
who had no right whatever to bo in any degree concerned for him. 
Thus, being a stranger, and having, before any person had been 
touched, and when the officers had only required Farmello to go -with 
them, and without saying a word to prevent the intended arrest, 
stabbed the assistant, she was guilty of murder. He then adverted 



Murder. 


740 

if- 

to JlitfjgeVe cme^ and Toohy’s case, («?(/>;•«,)^d observed, that the 
circumstances there were extremely different from those of the 
present case. Mr. Justice Gould and Mr. Justice Ashurst con> 
curred in this opinion ; but it was thought fit that ^Ihe jury should 
find a special verdict, as the case was one of great importance. A 
special verdict was accordingly found, and the case was subsequently 
argued before ten of the judges, but no judgment was given, the 
prisoner cither being discharged, or having made her escape from 
prison, during the riots in 1780. It is said, that the judges ncld the 
ease to be manslanglitcr only. Ada/s case, 1 Leach, 206; 1 Last, 
P. C. 329 (».); 1 Him. hy Gmi. 635 (w.), citing li. v. Porter, 9 
a P. 778. 

Although it is intimated by Lord Hale, as well as by Ilotham, B., 
in the preceding case, that a distinction may exist between the case 
of servants and friends, and that of a mere stranger, yet it must bo 
confessed, says Mr. East, that the limits between both are no where 
accurately defined. And after all, the nearer or more remote con¬ 
nection of the parties with each other, seems more a matter of 
observation to the jnrj, as to the probable force of the provocation, 
and the motive which induced the interference of a third person, than 
as furnishing any precise rule of law, grounded on such a distinction. 
1 East, P. C’. 292; 1 Puss, hy Grca. 591. 

Proo f of nudice—cases of peace officers killed or killing others in 
the ffirfornmnee of their duty—notice of their authority.'] With re¬ 
gard to persons who, in the right of their offices, are conservators of 
the peace, and in that right alone interfere in the case of riots and 
affrays, it is necessary, in order to make the offence of killing thorn 
amount to murder, tnat the parties killing them should have some 
notice with what intent they interpose, otherwise the persons engaged 
may, in the heat and bustle of the affray, imagine that they came to 
take a part in it. But in these cases, a small matter will amount to 
a due notification. It is sufficient if the peace be coraraandod, or 
the officer in any other manner declare with what intent he inter¬ 
poses. And if the officer be within his proper district, and known 
or generally acknowledged to bear the office which ho assumes, the 
law will presume that the party killing had due notice of his 
intent, especially if it bo in the day-time. In the night, some 
further notification is necessary; and commanding the peace, or 
using words of the like import, notifying bis business, wiU bo 
sufficient. Poster, 310. 

A bailiff or constable, sworn in at the leet, is presumed to ho 
know3i to all the inhabitants or residents who are bound to attend at 
the Icet, and are consequently Imund to take notice that he is a con¬ 
stable ; 1 Hale,! P. C. 461; and in such case, the officer, in making 
the arrest, is not bound to show the warrant. Id. 459. But if fdio 
constable be appointed in some other way, from which the notoriety 
of his oharacto* eonld not be presumed, some other circumstances 
would be required to found the presumption of knowledge. And in 
the night-time, some notification would be necessary, in the case of 
a loet constable. But whether in the day or night-time, it is suf¬ 
ficient iif he declares l^mself to ho the constable, or commands the 
peace in* the king^s name. 1 Hale, P. C 461, Where a man, 
assisting two serjeants-at-mace in the execution of an escape 
warrant,’iiad bisen killed, a point was reserved for the opinion of 
tile judges, wh^her or not sufficient notice of the character in which 
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the constahles came had been given. It appeared that the officers 
went to the shop, where the party gainst whom they had a waiTant, 
and the prisoner, who was with him, were; and calling out to the 
former, informed him that they bad an escape warrant against him, 
and reciuired him to surrender, otherwise they should break open the 
door. In proceeding to do so, the prisoner killed one of the serjeant’s 
assistants. Nino of the judges were of opinion that no precise form 
of words was required; that it was sufficient that the party had 
notice, that the officer came not as a mere trespasser, but cluiming to 
act under a proper authority. The judges who differed, thought that 
tlie officers ought to have declared in an explicit manner what sort 
of wanrant they had. They said that an escape does not vx vi termini^ 
or in notion of law, imply any degree of force or breach of the peace, 
and consequently the prisoner had not due notice that they came 
under the authority of a warrant grounded on a breach of Ihc peace; 
and they concluded, that, for want of this due notice, the officers 
were not to be considered as acting in the discharge of their duty. 
Cttrfill's case, Foster, 135. * 

With regard to a private bailiff or special bailff, it must either 
appear that the party resisting was aware of his character, or there 
must bo some notification of it by the bailiff, as by saying I arrest you, 
which is of itself sufficient notice ; and it is at the peril of the party 
if ho kills him after these words, or words to the same effect, and it 
w’ill bo murder. 1 Hale, JP. C. 461; Maclmlh/s case, 9 Co. 69, h ; 
1 Russ, by Grea. 627. It is said also, that a i)rivate bailiff ought to 
show ilio warrant upon which he acts, if it is demanded. 1 Russ, by 
Grea. 627 ; citing 1 Hale, F. C. 583, 688, 589. It seems, however, 
that this must he understood of a demand made, after submitting to 
the arrest. The expression in Hale (459,) is, “ such person must 
show his warrant, or signify the contents of itand it appears, from 
the authority of the sumo writer, stipra, that even the words “ I 
arrest you,” "are a sufficient signification of the officer’s authority. 

Proof of malice—cases of peace officers killed or killing others in 
the execution of their duty—mode of executing their duty.'\ In cases 
of felony actuaJly committed, if the offender will not suffer himself 
to be arrested, but stands upon his own defence, or ffies, so that ho 
cannot possibly be apprehended alive by those who pursue him, 
whether public officers or private persons, with or without a warrant, 
lie may be lawfully killed by them. Hawk. P. C. b. 1, e. 28, s. 11. 
Where, says Mr. J ustice Foster, a felony is committed, and the felon 
flies from justice, and a daimerous wound is given, it is the duty of 
every man to use his best endeavours for preventing an escape ; and 
if, in the pursuit, the party flying is killed, where he cannot be other¬ 
wise overtaken, it is justifiable homicide. Foster, 271. 

In case an innocent person is indictedfor felony, and will not suffer 
himself to be arrested by the officer who has a warrant for that jnir- 
pose, he may bo lawfully killed by him, if he cannot otherwise be 
taken; for there is a charge against him on record, to which, at bis 
peril, he is bound to answer. Hawk. P. C.h. 1, e. 28, s. 12. It 
seems, however, tliat a constable, or other peace officer, is bound to 
arrest a person indicted of felony, without a warrant, and that 
therefore, if it be not possible otherwise to apprehend him, he will he 
justified in killing him, although he have no warrant, 1 East, 
P. C. 300. 

Whether or not a peace officer who attempts, without a warrant, to 
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apprehend a person on suspicion of felony^ 'trill be justified in killing 
bim, in case ne cannot otnerwW apprehend him, is a case requiring 
great consideration. Even in tho instance of breaking open the out- 
irard door of a house, a peace officer is not justified, uiy ess he is acting 
under a warrant, in proceeding to that extremity; Foster, 321, and 
vide post, 743 ; still less could he be justilied in a matter concerning 
life. However, according to Lord Hale, the officer would bo justified 
in killing the party if he fly, and cannot otherwise be apprehended. 
2 Hah, P. a. 72, 80. 

In cases of misdemeanors, the law does not admit the same severe 
rule as in that of felonies. The cases of arrests for misdemeanors 
and in civil proceedings are upon the same footing. Foster, 271. If 
a man charged with a misdemeanor, or the defendant in a ciifil suit 
flies, and the officer pursues, and in the pursuit kills him, it will be 
murder. 1 Hale, P. C. 481; Foster, 451. Or rather, according to 
Mr. Justice Foster, it will be murder or manslaughter, as circum¬ 
stances may vary the case. For if the officer, in the heat of the 

E ursuit, ana merely to overtake the defendant, should trii> Up Kis 
eels, or give him a stroke with an ordinary cudgel, or other weapon 
not likely to kHl, and death should ensue, it seems that this would 
amount to no more than manslaughter, and in some cases not even to 
that offence. But if he had made use of a deadly weapon, it would 
have amounted to murder, Foster, 271. 

If persons engaged in a riot, or forcible entry, or detainer, stand in 
their defence, and continue the force in opposition to the command of 
a justice of the peace, &c., or resist such justice endeavouring to 
arrest them, the killing of them may be justified, and so perhaps may 
the killing of any dangerous rioters by private persons, who cannot 
otherwise suppress them, or defend themselves :&om them. Hawk. 
P. C. b. 1, c. 28, s. 14. 

It is to be observed, that in all the above eases where tho officer is 
justified by his authority, and exercises that authority in a legal 
manner, if he be resisted, and in course of that resistance is killed, the 
offence will amount to murder. 

With regard to the point of time at which a constable or other 
peace officer is justified, in case of resistance, in resorting to measures 
of violence, it is laid down, and although in the case of common 
persons, it is their duty, when they are assaulted, to fly as far as they 
may, in order to avoid the violence, yet a constable or other peace 
officer, if assaxdted in the execution of Ms duty, is not bound to give 
way, and if he kills Ms assailant, it is adiudged homicide in self- 
defence, 1 Hale, P. C, 481. This rule holds in the case of the 
execution of civilprocess, as well as in apprehensions upon a criminal 
charge. Hawk. P. C. h, 1, e, 28, s. 17. But though it be not necessary 
that the officer should retreat at all, yet he oup^ht not to como to 
extremities upon every slight interruption, nor -without a reasonable 
necessity. Therefore, when a collector, having distrained for duty, 
laid hold of a maid-servant -who stood at the door to prevent tlie dis¬ 
tress being carried away, and beat her head and back several times 
against tho door-post, of which she died ; although the court held 
her opposition to them to be a sufficient provocation to extenuate the 
homicide, yet they were clearly of opinion that the prisoner was 
guilty of manslaughter, in so far exceeding the necessity of the case. 
And whef^'Uo remstonce at all is made, and the officer kills, it will 
be murder. So if the officer kills the party after the resistance is 
oflered, ^indtbe necessity has ceased, it is manslaughter at least, and 
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if the blood had time to cool, it would, it seems, be murder. 1 East, 
P. a 297. 

In respect to ihe time of executing process, it may be done at night 
as well as by daj^; and therefore killing a bailin', or other oiScer, 
under pretence of his coming at an unseasonable hoxir, would be 
murder. But since the statute 29 Car. 2, c. 7, s. 6, all process war¬ 
rants, &c., served or executed on a Sunday are void, except in cases 
of treason, felony, or breach of the peace, and therefore an arrest on 
any other account, made on that day, is the same as if done without 
any authority at all. 1 East, P, C. 324. But see now 11 & 12 
Viet. e. 42, s. 4, 

In executing their duty, it often becomes a (]^uestion in what oases 
constables and other peace officers are justified in breaking open 
windows and doors. In no case whatever is an officer justified in 
breaking an outward door or window, unless a previous notification 
has been given, and a demand of entrance made and refused. Foster, 
320; HawJi. P. C. b. 2, c. 14, «. 1. 

Where a felony has been actually committed, or a'dangerous wound 
given, a peace officer may justify breaking an entrance door to appre¬ 
hend the offender without any warrant, but in cases of misdemeanors 
and breach of the peace, a warrant is required; it likewise seems to 
be the bettor opinion that mere suspicion of felony will not justify 
him in proceeding to this extremity, unless ho be armed with a war¬ 
rant. Foster, 320, 321; Jlawh. P. C. h. 2, c. 14, s. 7; 1 Russ. In; 
Greet. G28; Sed vide 1 Hale, P. C. 683 ; 2 Id. 92. 

In cases of writs, an officer is justified in breaking an outer door 
upon a capias, grounded on an indictment for any crime whatever, or 
upon a eainas to find sureties for the peace, or the warrant of a justice 
for that purpose. Hawk. P. C. h. 2, c. 14, s. 3. So upon a capias 
utlof/atiim, or capias pro fine ; Id. 1 Hah, P. C. 459, or upon an 
habere facias possessionem ; 1 Hale, P. C. 458, or upon the warrant 
of a justice of the peace for levying a forfeiture in execution of a 
judgment or conviction. Hawk. P. C. b. 2, c. 14, s. 5. 

If tliere be an affray in a house, and manslaughter or bloodshed is 
likely to ensue, a constable having notice of it, and demanding 
entrance, and bemg refused, and the affray continuing, may break 
open the doors to keep the peace. 2 Hale, P. C. 95; Hawk. P. C. 
h. 2, c. 14, s. 8, And if there be disorderly drinking or noise in a 
house at an unseasonable hour of the night, especially in inns, 
taverns, or alehouses, the constable orhis w'atch demanding entrance, 
and being refused, may break open the doors to see and suppress the 
disorder. 2 Hale, P. C. 95 ; 1 East, P. C. 322, So if affrayers fly 
to a house, and he follows them with fresh suit, he may break open 
the doors to take them. Hawk. P. C.b.l, c. 63, s. 16.^ But it has 
been doubted whether a constable can safely break open doors in 
such a case without a magistrate’s warrant, and it is said, that at 
least there must be some circumstances of extraordinary violence 
to justify him in so doing. 1 Russ, by Orea. 294 (»). 

In civil suits, an officer cannot justify the breaking open an outward 
door or window to execute the process; if he do break it open, he is 
a trespasser. In such case, therefore, if the ocoupier resist the 
officer, and in the struggle kill him, it is only manslaughter. For 
every>^mau’s house is his castle for safety and repose to kimself and 
his family. It is not murder, because it was unlawful for the, officer 
to break into the house, but it is manslaughter, because he knew him 
to be a bailiff. he not known him to be a bailiff, it would have 
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been no felony, because done in his house. ^ 1 llah, P, C. 458. This 
last instance, says Mr. East, which is set in opposition to tho second, 
must be nnderstwd to include at least a reasonable ground of suspicion 
that the party broke the house with a felonious intent, and tliat tho 
party did not know, or had reason to believe, that he was only a 
trespasser. 1 JEast^ P. C. 321, 322. 

The privilege is confined to the ouier doors and windows only—^for 
if the sheriff or a peace officer enter a house by the outer door, being 
open, he may break open the inner doors, and the killing in such 
case would be murder. 1 Jfah^ P. C. 458. If the party whom the 
officer is about to arrest, or the goods which he is about to seize, be 
within the house at the time, ho may break open any inner doors or 
window's to search for them, without demanding admission. Per 
Oibbs, J., Hutchinson v. IHrchf 4 Taunt, 619. Ilut it seems that if 
the party against whom the process lias issued be not w'ithin the house 
at the time, the officer must demand admittance before he w'ill be 
justified in breaking open an inner door. Pateliffa v. Jiurtqn, 3 
J{qs. Pul. 223. Bo if the house be that of a stranger, the justifi¬ 
cation of the officer will depend upon the fact of the goods or the 
persons against whom he is proceeding, being in the house, at the 
time. Cooke v. liirt>, 3 I'aunt. 705 ; Johnsonx. Leigh, 6 Tunni. 240; 1 
Puss, hy Grea, 621. An officer attempting to attach the goods of 
the prisoner in his dwelling-house, put his hand over the hatch of tho 
door which was divided into two parts, the lower hatch being closed 
and the higher open. A struggle ensued between the officer and a 
friend of the prisoner, in the course of which the officer havin" 
prevailed, tho prisoner shot at and killed him, and this was held 
murder. Baker's ease, 1 Bast,^ P. C. 323. In the above case there 
was proof of a previous resolution iu the prisoner to resist the offioer 
whom he afterwards killed. 1 East, P. C. 323. 

The privilege likewise extends only to those cases where the occu¬ 
pier or any of his family, who have their domestic or ordinary resi¬ 
dence there, are the obi eels of the arrest; aiid if a stranger, whose 
ordinary rosidenoo is elsewhere, upon pursuit, takes refuge in the 
house of another, such house is no castle of his, and he cannot claim 
the benefit of sancJtuary in it. Foster, 320, 32k; 1 East, P. C. 
323. But this must- be tsiken object to the limitation already ex¬ 
pressed in regard to breaking open inner doors in such cases, viz,, 
that the officer will only bo justified hy the fact of tho person sought 
being found there. Siqn'n; 1 East, P. C. 324; 1 Ituss. hy Grea, 
631 (».). 

• The privilege is also confined to arrests in the Jirst instance ; for if 
a man legally arrested (and laying hands on the prisoner, and pro- 
nouajuing the words of arrest, constitute an actual arrest), eficape 
from the officer, and take shelter in his own house, the officer may, 
upn fresh pursuit, brealc open the outer door, in order to retak0 
him, having first given due notice of his business, and demanded 
admission, and having been refused. If it be not, however, on fresh 
pursuit, it seems that the officer should have a warrant from a 
magistrate. 1 Hale, P. C. 459; Foster, 320; 1 East, P, C. 324. 

Proof of mtdioe^cascs cf officers killed or killing others in the cxc^ 
cutionMJtheir duty—\node {where an officer is killed) in which that 
kilUrm^ bean effiected.] It is a matter of very serious consideration, 
whe^jto in all cases -where a peace offieer or other person is killed 
while nttemp^g to enforce an illegal warrant, such killing shall, 
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under oiroumstantees of great cruelty or unnooessary violence, be 
deemed to amoimt to manslaugbser only. In CurtisU case, Foster, 
135, ante, p. 741, the prisoner being in the house of a man named 
Cuwlingiy wne had made his escape, swore that the first person who 
entered to retake Cowling shoiild be a dead man, and, immediately 
upon the oiEcers breaking open the door, struck one of them on the 
head with an axe and killed him. This was held murder, and a few 
of the judges were of opinion, that even if the officers could not have 
justified breaking open the door, yet that it would have been a bare 
tresi>as8 in the house of Cowling, without any attempt on the pro¬ 
perty or person of the prisoner; and admitting that a trespass in the 
house, with an intent to make an unjustifiable arrest of the owner, 
could be considered as some provocation to a by-stander, yet surely the 
knocking a man’s brains out, or cleavhag him down with an axe, on 
so slight a provocation, savoured rather of brutal rage, or, to speak 
more properly, of diabolical mischief, than of human i^ilty, and it 
ought always to be remembered, that in all cases of homicide upon 
sudj^en provocation, the law indulges to human frailty, and to that 
alone. So in Stochley’s ease, ante, p. 737, the fact that the prisoner 
deliberately resolved upon shooting W elsh, in case he offered to arrest 
him again, was, it has been argued, sufficient of itself to warrant a 
conviction for murder, independently of the legality of the warrant. 
1 Fast, P. a 311. 

AVhen a bailiff, having a warrant to arrest a man, pressed early 
into his chamber with violence, but not mentioning his business, and 
the man not knowing him to be a bailiff, nor that he came to make 
an arrest, snatched down a sword hanging in his chamber, and stabbed 
the bailiff, whereof he died; this was held not to be murder, for the 
prisoner did not know but that the party came to rob or kill him, 
when he thus violently broke into his chamber without declaring his 
business. 1 Hah, P, C. 470, A bailiff’ having a warrant to arrest 
C. upon a ca. sa, went to his house and gave him notice. C, threatened 
to shoot him if he did not depart, but the haUiff, disregarding the 
threats, broke open the window's, upon whioh C. shot and killed 
him. It was ruled, 1, that this was not murder, because the bailiff 
had no right to break the house; 2, that it was manslaughter, 
bwause C. knew him to be a bailiff: but, 3, had he not £iown 
him to bo a bailiff', it bad been no felony, becatise done in defence 
of bis house. Cook's case, 1 Hale, P. C. 4S8; Oo. Car, 637; 
W. Jones, 429, 

These deoi^ionB would appear to countenance the position that 
where an officer attempts to execute an illegal warrant, and is in the* 
first instance resisted with snoh violence by the party that death 
ensues, it will amount to manslaughter only. But it ^ould seem 
that in analogy to all other cases of provocation, Ihis position requires 
some qualification. If it be possible for the party resisting to effect 
his object with a less degree of violence than the infiiction of death, 
a^at degree of unnecessary violence might, it is conceived, be 
evidence of such malice as to prevent the crime from being reduced, 
to manslaughter. In Thompsm's cose, 1 Moo. C. C. 80, ante, p. 
709, where the officer was about to make an arrest on an insufficient 
charge, the iudges adverted to the fact that the prisoner was in such 
a situation that he could not get away. In these oases, it would 
seem to be the duty of the party whose liberty is endanger^ to resist 
the officer with as little violenoe as ^sible, and that ifjhe u^s great 
and unnecessary violence, unsuited both to the provocation given and 
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to the accomplisliment of a sncoessM resistance, it will be evidence 
of malice sufficient to support a charge of murder. So also where, 
as in StockleyU case (ante, p..737), and Curtis's ease (ante, p. 741), 
the party appears to have acted from motives of express malioe, there 
seems to be no reason for withdrawing such from the operation of the 
general rule (vide ante, p. 721), that provocation will not justify the 
party killing, or prevent his offence from amounting to murder, where 
it is proved that he acted at the time from express malioe. And of 
this opinion appears to be Mr. East, who says, “ It may be worthy of 
consideration whether the illegality of an arrest does not place the 
officer attempting it exactly on the same footing as any other wrong¬ 
doer.” 1 East, P. C. 328. 

It may be remarked, that the question is fully decided in the 
Scotoh law, the rule being as follows:—In resisting irregular or 
defective warrants, or warrants executed in an irregular way, or 
upon the wrong person, it is murder if death ensue to the officer by 
the assumption of lethal weapons, where no great personal violence 
has been sustained. Alison's Erinc. Cr. Jmw Scotl, 25. If, says 
Baron Hume, instead of submitting for the time, and looking mr 
redress to the law, he shall take ^vantage of the mistake to stab 
or shoot the officer, when no great struggle has yet ensued, and no 
previous harm of body has been sustained, certainly he cannot be 
found guilty of any lower crime than murder. 1 JIume, 250. The 
distinction appears to be, says Mr, Alison, that the Scotch law repro¬ 
bates the immediate assumption of lethal weapons in resisting an 
illegal warrant, and will hold it as murder if death ensue by suqh 
immediate use of these, the more especially if the informality or 
error was not known to the party resisting; whereas the English 
practice makes such allowance for the irritation consequent upon the 
irregular interference with liberty, that it accounts death inflicted 
under such circumstances as manslaughter only. Alison's Princ. 
Or. Law of Scotl. 28; see also i Russ, by Grea, 621 (n.) 

In case of death ensuing, where resistance is made to officers in the 
execution of their duty, it sometimes becomes a question how far the 
acts of third persons, who take a part in such resistance, or attempt 
to rescue the prisoner, shall be held to affect the latter. If the party 
who is arrested yibld himself, and make no resistance, but others 
endeavour to rescue him, and he do no act to declare his joining with 
them, if those who come to rescue him kill any of the bailiffs, it is 
murder in them, but not in the party arrested; otherwise, if he do 
any act to countenance the violence of the reseners. ^anley's case, 
jtel. 87; 1 Ituss. hy Grea. 536. Jackson and four other robbers 
beiing pursued by the hue and cry, Jackson turned round uptmhis 
jp^suers, the rest being in the same field, and refusing to yield, 
killed one of them. By five iudges who were present, this was held 
murder, and inasmuch as all the robbers were of a company, and 
made a common jesistiuioe, and one animated the other, all those who 
were of tiie company ill the same field, though at a distance from 
Jad^n, were all principals, viz., present, aiding, and abetting^. 
They al^ relolved, that one of the malefactors being apprehend^' 
a befespe the party was hurt, and being in custody when the* 
strokO.^s givem^was not ^Ity, unless it comd be proved that after 
Wjed apprehended he had animated Jackson to kill the part^. 1 
K* C. 464. Where A. beat B., a constable, in the execution of 
his and they parted, and then a friend of A., fell upon the 
consnmlo, and kiUed him in the struggle, hat A. was not eng^ed in 
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the affair, after he parted from B., it was held that this was murder 
only in C., and A. was acquitted, because it was a sudden quarrel, 
and it did not appear that A. and C. came upon any design to ill-use 
the constable. Anva, 1 East^ P. C, 296. 

It is matter of fact, for the jury in these cases, to determine in 
what character the third partjr mtervened. If he interfered for the 
purpose of aiding the person in custody to rescue himself, and in so 
doing killed the bailiff, it would be murder, but if, not knowing the 
cause of the struggle, he interposed with intent to prerent mischief, 
it would not amount to murder, 1 Eastf P. C. 318; 1 Rma. by Grea. 
636. See Kel. 86; Sid. 159. 

The prisoners were indicted for murder. It appeared that a body 
of persons had assembled together, and were committing a riot. The 
constables interfering for the purpose of dispersing the crowd and 
apprehending the offenders, resistance was made to them by the mob, 
and one of the constables was* beaten sererely and afterwards died. 
The prisoners all took part in the violence used, some by beating him 
with sficks, some by throwing stones, and some by striking him with 
their fists. Alderson, B., told the jury that in considering the case, 
they '(vuuld have to determine whether all the prisoners had the 
common intent of attacking the constables, if so each of them was 
responsible for all the acts of all the others done for that purpose, 
and if all the acts done by each if done by one man, would together 
show such violence, and so long continued, that from them the jury 
might infer an intention to kill the constable, it would be murder in 
them all, but if they could not infer such an intention that they 
ought to find them guilty of manslaughter. The prisoners were con¬ 
victed of the latter offence. Mackli^a caae^ 2 Lewin, C. C. 226. 

Proof of nmlice-^rinafe persona, kilhd or killing others, in appre¬ 
hending them.’] The rules regarding the protection of private persons 
who take upon themselves to-arrest offenders, is much more confined 
than that which is applicable to peace officers and others, who act 
only in the execution of their duty. It must, however, be remem¬ 
bered, that where a private person lends his assistance to a constable, 
whether commanded to do so or not, he is under the same protection 
as the officer himself. Foster, 309. So in oases of felony actually 
committed, or a dangerous wound given, private persons may appre¬ 
hend without a warrant, and will be protected, so that the kOling of 
them in the executing that duty, will be murder; but it is otherwise, 
where there is mereljr a reasonable suspicion of a felony, ante, p. 727. 
Whether or not a private person ought to enjoy the protection ex¬ 
tended to peace officers, where he proceeds to arrest a person who 
stands indicted of felony, does not appear to be well settled. Lord 
Hale inclines to the opinion that the proteclion does not extend to a 
private person in such case*, because a person ipnooent may be 
indicted, and because there is another away^ of bringing him to 
^wer, viz., process of capias to the sheriff, who is a known responsible 
officer. 2 Hah, P. C. 84, The reasoning of Mr. East, however, is 
rather in favour of the protection. It may be urged, be observes, 
that if the fact of the indictment found against the party be known 
to those who endeavour to arrest him, in order to bring him to jiistioe, 
it cannot be truly said, that they act upon their own private suspicion 
or authority, and therefore they ought to haw e^ual protection with 
the ordinary ministers of the law. At ai^ r^, it is a good cause of 
arrest by private persons if it may be made without the death of the 
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felon. {Dalton, e. 170, e. 6.) And if the fact of the priaoner’s guilt 
be necessary for their complete justification, the bill of indictment 
found by the grand jury -would (he conceives) for that purpose be 
prinid facie evidence of the fact, till the contrary, should be proved. 

1 East. P. C. 300. 

There is one class of misdemeanors in which private persons are jus¬ 
tified in interposing, and are under the same protection as peace officers, 
namely, in case of sudden affrays to part the combatants, and to 
prevent mischief; but in these cases they must give express notice 
of their friendly intent, and if the party interposing with such notice, 
is killed by thehffrayers, it-will be murder in the party killing. Foster, 
272, 311. And it is said by Hawkins, that perhaps private persons 
may justify the kUUng of dangerous rioters, when they cannot otherwise 
suppress them or defend themselves from them, inasmuch as every 
person seems to be authorised by law, to arm himself for such purposes. 
Hawk. P. C.h.\, c. 28, «. 14. And this was so resolved by all the 
judges in Easter Term, 39 Eliz., though they thought it more discreet 
for any one in such a case to attend and assist the king’s officer in so 
doing. Poph. 121; 1 East, P. C. 304. It is said by Hawkins, that 
at common law every private person may arrest any suspicious 
vighUtoallier, and detain him till he give a good account of himself. 
Hawk. P. C. b. 2, c. 13, s. 6. But it is doubtful how far such a 
power is vested even in peace officers, {vide ante, j). 730,) and 
it is still more doubtful with regard to private persons. See 1 Pass, 
bp Grea. 60L 

In general, in oases of misdemeanor, except inthoscabove-raentioned, 
a private person will not be justified in apprehending the offender, and 
if in attempting to apprehend him he kill him, it will be murder. The 
neighbourhood of Hammersmith had been alarmed by what was sup¬ 
posed to be a ghost. The prisoner went out with a loaded gun to take 
the ghost, and upon meeting with a person dressed in white, imme¬ 
diately shot him, Macdonald, C. B., Itooke, and Lawrence, JJ., -were 
clear that this was murder, as the person who appeared to be a ghost, 
was only guilty of misdemeanor, and no one might kill him, although 
he could not otherwise be taken. The jury, however, brought in a 
verdict of manslaughter; but the Court said that they could not re¬ 
ceive that verdict, and told the jury that if they believed the evidence, 
they must find the prisoner guilty of murder; and that if they did not 
believe the evidence, they should acquit the prisoner. The jury found 
the prisoner guilty, and sentence was pronounced, hut he was after¬ 
wards reprieved. SmitFs case, 1 Muss, by Orea, 646 ; 4 El. Com. 
201 . (».) 

By various statutes, private persons, the owners of property injured, 
are authorised, as also their servants, to make arrests, as uuder the 
7 and 8 Geo. 4, oc. 29, 30, ante, p. 731. 

Gamekeepers, &c., have authority to arrest in certain eases by the 
9 Geo. 4, 0 . 69, s. 2, and the 7 & 8 Viet. o. 29, s. 1; see the olausea, 
ante, pp. 637, 641. Under the 9 Geo. 4, o. 69, s. 9, it has been heM 
that a gamekeeper, &o., is entitled to arrest a party for an offence 
under the 9th section, though the above clause (s. 2,) speaks only of 
offences thereinbefore mentioned, for an offence under s. 9, is an offence 
also under s. ;1. EalTs case, 1 Moo. C. C. 330. A gamekeeper and * 
his assistants warned k party of poachers off his master’s rounds, and 
# followed them into the l^hway, where the poachers rushed upon the 
keeper and Bis men, ana blows ensued on both sides. After the 
keeper had struok several blows, a shot was fired by the prisoner, one 
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of the party, which wonnded the prosecutor. The prisoner was in¬ 
dicted under the 5) Geo. 4, c. 31, for shooting at the prosecutor with 
intent to kill, &c. It was urged for the prisoner, that as the keeper 
had knocked dowif three of the men before the shot was fired, it would 
have been manslaughter only if death had ensued; but the judge 
(Bayley, B.,) was of opinion that if the keeper struck, not vindic¬ 
tively, or for the purpose of ojOTence, but in self-defence only, and to 
diminish the violence which was illegally brought into operation 
against him, it would have been murder if death had ensued. He 
told the jury that he thought that the keeper and his men, even if 
' they had no right to apprehend, had full right to follow the prisoner 
and his party, to discover who they were, and that the prisoner and 
his polity were not warranted in attempting to prevent them, and tliat 
if they had attempted to apprehend them, which, however, they did 
not, he thought they woulu have been warranted by the statute in so 
doing. The prisoner being convicted, on a case reserved, the judges 
were of opinion that the keeper had power to apprehend, and that 
notwithshinding the blows given by the keeper, it would have been 
murder, htid the keeper’s man died. BalVs case, 1 Moo. C. C. 330. 
The rule laid down in the above case, with regard to blows first given 
by the keeper in self-defence, was soon afterwards recognised in 
another case. liaWs vnsc, 1 Moo. C. C. 333. A gamekeeper and his 
assistants proceeded to api>rehend a party of poachers whose guns they 
heard in a wood. They rushed in upon the poachers, who ran away, 
and the keeper followed, one of the poachers exclaiming, “the first 
man that comes out. I'll bo damn’d if I don’t shoot him.’’ At length 
several of the poachers stopped, and the prisoner, one of them, putting 
his gun to his shoulder, fired at and wounded the prosecutor; being 
indicted for tliis offence, it was objected that it was incumbent on the 
prosecutor to have given notice to tho persons by calling upon them 
to surrender, which lie did not appear to have done; the judge reserved 
the point, and the judges were all of opinion that the circumstances 
constituted sufficient notice, and that the conviction was right. 
Fayne’n case, 1 Moo. C. C, 378. Upon an indictment for murder, it 
appeared that the prisoner, being poaching at night in a wood, was 
attempted to bo apprehended by the deceased, the servant of the pro¬ 
secutor. The prosecutor was neither the owner nor occupier of the 
wood, nor the lord of the manor, having only the permission of tho 
owner to preserve the game there. The deceased having been killed 
by the prisoner in the attemiit to apjprehend him, it was held to be 
manslaughter only. Addis's case, 6 U. P. 388. Gamekeepers who 
were out watching in tho night heard firing of guns in the preserves 
of their employer, and they waited in a turnpike road expecting the 
poachers to come there, which they did, and an afi^y ensued 
between the gamekeepers and the poachers. Wightman, J., held, 
that if the gamekeepers were there endeavouring to apprehend 
the poachers they were not justified in so doing. Meadham's case, 
2C'^jr. 633. 

In these cases a question frequently arises how far the companions 
of the party who actually committed the oftenoe participate in the guilt. 
The prisoners were charged with shooting James Mancey, with intent 
to murder. It appeared that the prisoners, each having a gun, were 
out at night in the grounds of C. for the purpose of shooting peasants, 
and the prosecutor and his assistants gompf Ipvards them for the pnr- € 
pose of apprehending them, they formed mto two lines, and pointing 
their guns at the keepers, t^eaf^ed to shoot them. A gun was fired, 


750 


Muraer. 


and the proaecutor was wounded. Some of the keepers were also 
severely beaten, but no other shot was fired. It was objected that 
as there was no common intent to commit any felony, Mancey alone 
could be convicted, but Vaughan, B., said, “Tam of opinion that 
when this act of parliament (57 3, c. 90, repealed hf 9 Oeo, 4, 

c. 69,) empowered certain parties to apprehend persons who were out at 
night armed for the destruction of game, it gave them the same protection 
in the execution of that power which the law atfords to constables in 
the execution of their duty. With respect to the other point, it is 
rather a question of fact for the jury; still on this evidence it is quite 
clear what the common purpose was. They all draw up in linos, and 
point their guns at the keeiiers, and they are all giving their counte¬ 
nance and assistance to the one who actually fires the gun. If it 
could be shown that either of them separated himself from the rest, 
and showed distinctly that he would have no hand in what they were 
doing, tho objection would have much weight in it.'’ Edmeaih^a ease, 

3 C. 4 ' i*. 390. So, when two persons had been seized by a game- 
keeper and his assistants, and while standing still in custody, calltKl to 
another man, who coming up, rescued the two men, and heat and 
killed one of the keeper’s party; Vaughan, B., ruled that all the three 
men were equally guilty, though, if the two had acquiesced and re¬ 
mained pa.ssive, it would not have been so. Wliithorne's case, 3 C, iS* 

I*. 324, See ante^ title Game, 

Proof of malue—killing in defence of person or prttperty."I Tho 
rule of law upon this subject is thus laid down by Mr. East. A man 
may repel force by force in defence of his person, habitation, or pro¬ 
perty, against one who manifestly intends or endeavours by vto^nee 
or surprise to commit a known felony, such as rape, robbery, arson, 
burglary, or the like. In these cases he is not obliged to retreat, but 
may pursue his adversary until he has secured himself from all danger, 
and it he kill him in so doing, it is justifiable self-dcfeuce; as on tho 
other hand, the killing by such felons, of any person so lawfully 
defending himself, will be murder. But a bare fear of any of these 
oflL'ences, however well grounded, as that another lies in wait to take 
away the party’s life, unaccompanied by any overt act, indicative of 
such an intention, will not warrant him in killing that other by way 
of precaution, there being no actual danger at the time. 1 Emt, 

P, C. 271, 272. Not only is tho party himself, whose person or property 
is the object of the felonious attack justified in resisting, in the man¬ 
ner above mentioned, but a servant or any other person may lawfully 
interpose, in order to prevent the intended mischief. Thus in tho 
instances of arson and Burglary, a lodger may lawfully kill the assail¬ 
ant in the same manner as the owner himseli might do, hut subject to 
the same limitations. (Sed vide post, p. 755.) In this case there 
seems to be no difiference between the case of the person assaulted, 
and those who oome in aid against such felons. The legislatm’e'itself 
seems to have considered them on the same footing, for in the ease of 
the Marquis de Guiscard, who stabbed Mr. Harley while sitting in 
ceuncil, th^ discharged the party who gave the mortal wound m>m 
all manner of prosecution on that account, and declared the killing to 
1^ a lawful and neoqssary action. (9 Ann, o. 16.) 1 East, P, C. 289; 
Poster, 274; Coopers case, Cro, Car. 544. 

With regard to the n|^UTe of the intended offence, to prevent which, 

. it is lawful Instantly to use the last violence, and to put the assailant 
’ to death, it is only to such crimes as in their nature betoken an urgent U 
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necessity, which admits of no delay, that the rule extends. Of this 
nature are what have been termed kmten felonies, in contra-distinction 
as it seems to such secret felonies as may be committed without vio¬ 
lence to the persotf, such as picking the ^oket, &c. Foster^ 274; 1 
East, P. C. 27y. Where an attempt is made to m^der, or to rob, or 
to ravish, or to commit burglaiy, or to set fire to a dwelling-house, if 
the attack be made by the assailant with violence and bysurprise, the 
party attacked may lawfully put him to death. Ihid. 

A statute was passed in the 24 Hen. 8 (c. 6), upon this subject, in 
affirmance of the common law. After reciting that it had been doubted 
whether if any person should attempt feloniously to rob or murder 
any persons in or near any common, bij^hway, cartway, or footway, or 
in their mansions, messuages, or dwelling-places, or attempt to break 
any dwelling-house in the night-time, and should happen in such 
felonious intent to be slain by those whom they should attempt so to 
rob or murder, by any person being^ in their dwelling-house attempted 
to be broke open, the person so happening to slay the person so 
attempting to commit murder or burglary, should forfeit goods and 
chattels; enacts that if any person or persons be indicted or appealed, 
of or for the death of any such evil disposed person or persons attempt¬ 
ing to rob, murder, or burglariously to break mansion-houses, as is 
above said, the person or persons so indicted or appealed thereof, and 
of the same by verdict so found and tried, shall not forfeit or lose 
any lands, tenements, goods, or chattels, for the death of any such 
evil disposed person in such manner slain, but shall be thereof, and 
for the same, fully acquitted and discharged. Though the statute 
only mentions certain coses, it must not be taken to imply an exclu¬ 
sion of any other instances of justifiable homicide, which stand upon 
the same footing of reason and justice. Thus the killing of one who 
attempts the wilful burning of a house, is free from forfeiture, with¬ 
out the aid of the statute; and tliough it only mentions the breaking 
a house in the night-time ^which must be intended a breaking 
accompanied with a felonious intent), yet, a breaking in the day-time 
with a like purpose must be governed by the same rule. 1 East, 
P. a 272, 273. 

The rule extends to felonies only. Thus, if one comes to beat 
another, or to take his goods as a trespasser, though the owner may 
justify a battery for the purpose of making him desist, yet if he kill 
him, it will bo manslaughter. 1 UaU, P, C. 485, 486; 1 East, 
P. a 272. 

It is not essential that an actual felony should be about to be com¬ 
mitted in order to justify the killing. Jff the circumstances are such 
as that, after all reasonable caution, the party suspects that the felony 
is about to be immediately committed, he will be justified in making 
the resistance, as in the following case. Levet being in bed and 
asleep, his servant, who had procured Frances Freeman to help her 
in her work, went to the door, about twelve o’clock at night, to let 
her out, and conceived she heard thieves about to break into the 
house. Upon this she awakened her master, telling him what she 
apprehended. He took a drawn sword, and the servant fearing that 
Freeman should be seen, hid her in the buttery. Mrs. Levet seeing 
Freeman in the buttery, and not knowing her, oonceivefi her to be 
the thief, and called to her husband, who entering the buttery in the 
dark, and thrusting before him with hijai sword, struck Fieexa&a^ 
under the breast, of which wounds she instantly died. This was 
ruled to be misadventure only. Levefs case, Oro, Car, 538; 1 JETa/e, 
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P. C. 42, 474. Possibly, says Mr. Justice Foster, this might have 
been ruled manslaughter, due circumspeotion not having been used. 
Foster^ 299. 

Whether a person who is assaulted by another "vtill be justified in 
using, in the first instance, such violence in his resistance as will 
produce death, must dei>end upon the nature of the assault, and the 
oiroumstanccs under which it is committed. It may be of such a 
character that the party assailed may reasonably apprehend death, or 
great violence to his person, as in the following case :—Ford being in 
possession of a room at a tavern, several persons persisted in having 
it, and turning him out, but he refused to submit, when they drew 
their swords upon Ford and his company, and Ford, drawng his 
sword, killed one of them, and it was adjudged justifiable homicide. 
Both in Kelynge and in Foster a quaere is added in this case. But 
Mr. East observes, that though the assailants waited till Ford had 
drawn his sword (which by no means appears), yet if more than one 
attacked him at tne same time (and as he was the only one of the 
party who seems to have resistea, such probably was the case), the 
determination seems to be maintainable. Ford's case, Kel. ol; 
1 Fast, P. C. 243. So in 3Iau'yridgr'n case, great violence wms held 
justifiable in the east' of a sudden asbault. Mawgridge, upon words 
of an^er, threw a bottle with great force at the head of Cope, and 
immediately drew his sword. Cope returned a bottle at the' head of 
Mawgridge, which it was lawful tor him to do in his own defence, 
and wounded him, whereupon Mawgridge stabbed Cope, which W'as 
ruled to be murder; for Mawgridge, in throwing the bottle, showed 
an intention to do some gtcat mischief, and his drawring immediately 
showed that he intended to follow .up the blow. Mawgridgds erwe, 
Kel, 121; 2 JLord JRaym. 1489 ; Foster, 296. Upon tliis case, Mr. 
East has made the following remarks:—The words previously spoken 
by Cope could form no justification for Maw'gridge, and it was rea¬ 
sonable for the former to suppose his life in danger, when attacked 
with so dangerous a weapon, and the assault followed up by another 
act indicating an intention of pursuing his life, and this at a time 
when he was olf his guard, and without any warning. The latter 
circumstance furnishes a main distinction between this case and that 
of death ensuing from a combat, where botli parties engage upon equal 
terms, for then, if upon a sudden quarrel, and befoio any dangerous 
blow given or aimed at either of the parties, the one who first has 
recourse to a deadly weajmn, suspend hxs arm till he has warned the 
other, and given him time to put himself upon his guard, and after¬ 
wards they engage upon equal terms; in such case it is plain that 
the intent of the person making such assault is not so much to destroy 
his adversary, at all events, as to combat with him, and run the 
hazard of losing his own life at the same time. And that would fall' 
within the same common principle which governs the case of a sudden 
combat upon heat of blood. But if several attack a jxerson at once 
with deadly weapons, as may be supposed to have happened in ForiPs 
case {supra), though they wait till ne be upon his guard, yet it seems 
(there being no compact to fight) l^bat he would be justified in killtog 
any of the assailants in his own defence, because so unequal an 
attock resttubles more a desire of assassination than of combat. 
1 East, P.^d 276. 

* An assault with intent to chastise, although the party making the 
assault has no le^al right to inflict chastisement, wul not justify tlie 
party assaultad in kuling the assailant. The prisoner, who was 
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indicted for the murder of his brother, appeared to have come home 
drunk on the night in question. His father ordered him to go to 
bed, but he refused, upon which a scuffle ensued between them. 
The deceased, a ^brother of the prisoner, who was in bed, hearing 
the disturbance, got up, threw the prisoner on the ground, and fefl 
upon him, and beat him, the prisoner not being able to avoid his 
blows, or to make his escape. As they were struggling together, the 
juisoner {^ave his brother a mortal wound with a penknife. This 
was unanimously held by the judges to be manslaughter, as there 
did not appear to be anv inevitable necessity so as to excuse the 
killing in that manner. The deceased did not appear to'have aimed 
at the prisoner’s life, but only to chastise him for his misbehaviour 
to his father. Nailor's case, 1 East, P, C. 277. The circumstances 
in the following case were very similar. The prisoner and the bro¬ 
ther of the prosecutor were lighting, on which the prosecutor laid 
hold of the prisoner to prevent him from hurting his brother, and 
helddiim down, but did not strike him, and the prisoner stabbed him 
Avith a knife above the knoc. The prisoner being indicted for stabbing 
under the 9 Geo. 4, e. 31, Mr. Justice James Parke said. The prose¬ 
cutor states that he was merely restmning the prisoner from beating 
his brother, which was proper on his part. If you are of opinion that 
he did nothing more than was necessary to prevent the prisoner from 
beating his brother, the crime of the prisoner, if death had ensued, 
would not have boon reduced to manslaughter; but if you think that 
the prosecutor did more than was necessary to prevent the prisoner 
from beating his brother, or that lie struck the prisoner any blows, 
then I think that it would. You will consider whether anything was 
done by the prosecutor more than was necessary, or whether he gave 
any blows before he was struck. Bourneh case, 5 (?. <5r P. 1 20. At 
the conference of the judges upon Nailor's ease [sujtra), Powell, J., 
by way of illustration, put the following case : If A. strike B. without 
any weapon, and B. retreat to a wall, and there stab A., it win be 
manslaughter, wMch Holt, C. J., said was the same as the principal 
case, and that was not denied by any of the judges. For it cannot 
be inlerrcd from the bare act of striking, without some dangerous 
weapon, that the intent of tlio aggressor rose so high as the death of 
the party struck, and unless there be a plain manifestation of a 
felonious intent, no assault, however violent, will justify killing the 
assailant under the plea of necessity, 1 East, P. C. *277. But in 
order to render the killing in these cases justifiable, it must appear 
that the act was done from mere necessity, and to avoid the imme¬ 
diate commission of the offence. Thus a person who, in the case of a 
mutual conflict, would excuse himself upon the ground of self-defence, 
must show that before the mortal stroke given, he had declined any 
farther combat, and retreated as far as he could with safety, and that 
he had killed hiS adversary through mere necessity, and to avoid 
immediate death. If he fail in either of these circumstances, he will 
incur the penalty of manslaughter. Foster, 277. 

Again, to render the party inflicting death under the foregoing 
circumstances justifiable, it must appear that he was wholly without 
any fault imputable to liim by law in bringing the necessity upon 
himself'. Therefore, where A., with many others, had, on .pretence 
of title, forcibly ejected B. from^ his house, and B, on the third night 
returned with several iiersons with intent to re-enter, and one of B.’s 
friends atteumted to fire the house, whereurwn one of A.’s party 
killed one of B.’s with a gun, it was held manslaughter in A., because 
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the entry and holding with force were illegal. Mawh. JP, C. 1. I ^ 
e, 28, s. 22. 

It is to be observed, that hilling in defence of the person will 
anaonnt either to justifiable or excusable homicide^ or chance-medley, 
as the latter is termed, according to the circumstances of the case. 
Self-defence, upon chance-medley, implies that the party, when en¬ 
gaged in a sudden afiray, quits the combat before a mortal wound is 

E 'ven, and retreating as far as he can with safety, ur^d by necessity. 
Us his adversary for the preservation of his own life. Foster^ 27(5. 
It has been observed that this case borders very nearly upon man¬ 
slaughter, and that in practice the boundaries are in some instances 
scarcely perceptible. In both cases it is presumed that the passions 
have been kindled on both sides, and that blows have passed between 
the parties; but in manslaughter, it is either presumed that the 
combat has continued on both sides till the mortal stroke was given, 
or that the party giving such stroke was not at that time in imminent 
danger of death. Foster, 276, 277. The true criterion between man¬ 
slaughter and excusable homicide, or chance-medley, is thus stated by 
Sir WiUiam Blaokstone. "When both parties are actually combating 
at the time the mortal stroke is given, the slayer is ^ilty of man¬ 
slaughter ; but if the slayer has not begun to fignt, or paving begun) 
endeavours to decline any further struggle, and afterward.s, being 
closely pressed by his antagonist, kills him to avoid his own de¬ 
struction, this is homicide, excusable by self-defence. 4 Bl, Com. 
184. In all cases of excusable homicide, in self-defence, it mxist be 
taken that the attack was made upon a sudden occasion, and not pre¬ 
meditated, or with malice. For if one attack another with a dangerous 
weapon, unprepared, with intent to murder him, that would stand 
upon a different ground; and in that case, if the party whose life 
was sought, killed the other, it would be in self-defence, properly so 
called. But if the first assault be open malice, and the flight be 
feigned as a pretence for carrying that malice into execution it would 
undoubtedly be murder; for the flight rather aggravates the crime, 
as it shows more deliberation. 1 Fast, F, C. 282. 

Where ’a trespass is committed merely against the property of 
another, and without any felonious intent, the law does not admit 
the force of the provocation to be sufficient to warrant the owner of 
the property to make use, in repeUtng tlxe trespasser, of any deadly 
or dangerous weapon. Thus, if upon the sight of a person breaking 
his hedges, the owner were to take up a hedge-stake and knock him 
on the head, and kill him, this would be murder; because the violence 
was much beyond the provocation. Foster, 291; 1 Fast, P. C. 288, 
vide supra. However provoking the oircumstwoes of the trespass 
may be, they will not justify the party in the use of deadly weappns. 
Lieutenant Moir, having been greaUy annoyed by persons trespassing 
umn his farm, repeatedly gave notice that he weuld shoot any one 
wno did so, and at length discharged a gun at a person who was 
trespassing, and wounded him in the thigh, which led to eryJiipdas, 
and the man died. He had gone home for a gun on seeing the tres¬ 
passer, but no personal contest had ensued. Being indicted for 
murder, he was found guilty, and executed. Moir's case, 1828. 
See thuj case as stkted in Price's case, 7 C. ^ P, 178. But if the 
owner d$e only a weapon not Ukely to cause death, and with intent 
only to chastise the trespasser, and death ensue, this will be mau- 
^aughter otfly. Foster, 291; 1 Fart, P. C. 288. 

'V^ere a person is set to watch premises in the night, and shoots 
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at and kills another who intrades upon them, the nature of the offence 
■will depend upon the reasonable ground which the party had to 
suspect the intentions of the trespasser. Any person, said Garrow, 
B., in a case of this kind, set by his master to watch a garden or yard, 
is not at all justified in shooting at, or injuring in any way, persons 
who may come into those premises even in the night, and jf he saw 
them go into his master’s hen-roost, he would still not be justified in 
shooting them. He ought first to see if he could not take measures 
for their apprehension. But here the life of the prisoner was 
■threatened; and if he considered his life in actual danger, he was 
justified in shooting the deceased as he has done; but if, not con¬ 
sidering his own ufe in danger, he rashly shot this man, who was 
only a trespasser, he ■will bo guilty of manslaughter. Scully's case, 
1 a ^ p. 319. 

The rules, with regard to the defence of the possession of a house, 
are thus laid down. If A., in defence of his house, kill B., a tres¬ 
passer, who endeavours to make an entry upon it, it is at least 
common manslaughter, unless indeed there were danger of his life. 
But if B. had entered the house, and A. had gently laid his hands 
upon him to turn him out, and then B. had turned upon him and 
assaulted him, and A. had killed him (not being otherwise able to 
avoid the assault, or retain his lawful possession), it would have been 
in self-defence. So if A. had entered upon him, and assaulted him 
first, though his entry were not with intent to murder him, but only 
as a trespasser, to gain the possession, in such a case. A., being in 
his own house, need not fiy as far as he can, as in other cases of 
self-defence, for ho has the protection of his house to excuse him 
from flying, as that would be to give up the possession of his house 
to his adversary. But in this cose, the homicide is excusable rather 
hhsiOijmtiJiabh. 1 East, P. C. 287; 1 Hale, P, C. 445; CboAs’s case, 
Cro. Car, 537, ante, p. 745. 

In the following case, Bayley, J., seems to have been of opinion 
that a lodger does not enjoy the privilege which, as above stated, is 
possessed by the owner of a house, of standing to its protection ■with¬ 
out retreating. Several persons tried to break open the door of a 
house in which the prisoner lodged. The prisoner opened the door, 
and he and the parties outside began to fight. The prisoner was 
taken into the house again by another person, but the parties outside 
broke open the door in order to get at the prisoner, and a scuffle again 
ensued, in which the deceased was killed by the prisoner -with a pair 
of iron tongs. There was a back-door through which the prisoner 
might have escaped, but it did not appear that ho knew of it, having 
onfy come to the house the day before. Bayley, J., said. If you are of 
opinion that the prisoner usea no more violence than was necessary 
to. defend himself from the attack made upon him, you will acquit 
him. The law says a man must not make an attack upon others 
unless he can justify a full conviction in his o'wn mind that, if he does 
not do so, his own life will be in more danger. If tlie prisoner had 
known of the back-door, it would have been his duty to go out back¬ 
wards, in order to avoid the conflict. Dahin's case, 1 Lemn, C. C, 
166. Sed vide ante, p. 750. 

Upon an indictment for manslaughter, it appeared that the de¬ 
ceased and his servant insisted on placing com in the prisoner’s bam, 
which she refused to allow; they exerted force, a scuffle ensued, in 
which the prisoner received a blow on -the breast: whereupon she 
threw a stone at ^e deceased, upon which he fell down, and wm 
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taken up dead« Holroyd, J., said, “ The case fails on two points: it 
is not proved that the death was caused by the blow, and if it had 
been, it appears that the deceased received it in an attempt to invade 
the prisoner’s bam against her will. She had a rif!;ht to defend the 
barn, and to employ such force as was reasonably necessary for 
that purpose, and she was not answerable for any unfortunate 
accident that might h^pen in so doing.” Theprisoner was acquitted. 
MincheUffih (fuse, 1 Zewin, C. C. 161. So where the owner of a 
public-house was killed in a struggle between him and tliose who 
unlawfully resisted his turning them out of his house, it was held 
murder. Two soldiers came at eleven o’clock at night to a publican’s 
and demanded beer, which he refused, alleging the unreasonableness 
of the hour, and advised them to go to their quarters, whereupon they 
went away, uttering imprecations. In an nour and a half after¬ 
wards, when the door was opened to let out some company detained 
on business, one of the soldiers rushed in, the other remaining with¬ 
out, and renewed his demand for beer, to wbich the landlord re¬ 
turned the same answer. On his refusing to depart, and persisting 
in having some beer, and offering to lay hold of the deceased, the 
latter at the same instant collared him, and the one pushing, the 
other pulling towards the outer door, the landlord reoeived a violent 
blow on the head from some sham instrument from the other soldier, 
which occasioned his death, lluller, J., held this to be murder 
in both, notwithstanding the previous struggle between the landlord 
and one of them : for the landlord did no more than he lawluUy 
might, which was no provocation for the cruel revenge taken, more 
especidly as there was reasonable evidence of tlie prisoners having 
come a second time, with a deliberate intention to use persoiuu 
violence, in case tbeir demand was not complied willi. Wilhuyhhy'a 
case, 1 East, 1\ C. 288. 

Ihe following case illustrates various points which may arise in 
questions respecting the defence of property. The prisoners were 
indicted for murder ; Meade for having shot one Law with a pistol, 
and Belt as having been present aiding and abetting him. It aiqieared 
that Meade had rendered himself obnoxious to the boatmen at Scar¬ 
borough, by giving information to the excise of certain smuggling 
transactions, in which some of them had been engaged ; and the boat¬ 
men, in revenge, having met with him on the beach, ducked him, and 
were in the act of throwing him into the sea, when he was rescued by 
the police. The boatmen, however, as he was going away, called 
to him, that they would come at night and pull his house down. His 
house was about a mile from Scarborough. In the middle of the 
night a great number of persons came about his house, singing sopgs 
of menace, and using violent Ipguape, indicating that they had come 
with no friendly or peaceable intention; and Me^e, under an appre¬ 
hension, as he alleged, thatliis life and property were in danger, fired 
a pistol, by which Law, one of the party was killed. The only 
evidence against Belt was, that he was in the house when the pistol 
was fired, and a voice having been heard to cry out ” fire,” it was 
assumed that it was his voice. Per Holroyd, J., to the jury—A civil 
trespass will not excuse the firing of a pistol at a trespasser in sadden 
resentment or anger. *lf a person takes forcible possession of another 
man’s close, so as to be gimty of a breach of the peace, it is more 
than a trespass. So, if a man with force invades and enters into the 
dw^ng of another. But a man is not authorised to fire a pistol on 
ev^introsum or invasion of his house. He ought, if he has a rea- 
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sellable opportunity, to endeavour to remove him without having 
recourse to the lost extremity. But, the making an attack upon a 
dwelling, and especially at night, the law regirds as equivalent to an 
assault on a man’s person; for a man’s house is his castle, and there¬ 
fore, in the eye of tlie law, it is equivalent to an assault, but 
no words or singing are equivalent to an assault, nor will they 
authorise an assault in return. If you are satisfied that there was 
notliing but the song, and no appearance of further violence, if you 
believe that there was no reasonable ground for apprehending further 
danger, but that the pistol was fired for the purpose of killing, then 
it is murder. There are cases where a person in the heat of blood 
kills another, that the law does not deem it murder, but lowers the 
oltence to manslaughter; as where a party coming up by way of 
making an attack, and without there being any previous apprehen¬ 
sion of danger, the party attacked, instead of having recourse to a 
more reasonable and less violent mode of averting it, having an oppor- 
tuipty so to do, fires on the impulse of the moment. If, in the present 
ease, you are of opinion that the prisoners were really attacked, 
and that Law and his party were on the point of brealdng in, or 
likely to do so, and execute the threats of the day before, they were 
perhaps justified in firing as they did ; if you are of opinion that 
the prisoners intended to fire over and frighten, then the case is one 
of manslaughter, and not of self-defence. With regard to Belt, 
there is no evidence one way or the other, whether there was 
or was not any other person in the house with Meade, although there 
is no doubt that he was there, you are nut, liowevcr, to assume, in a 
case where a man’s life is at stoko, that because a man’s voice was 
heard, it was the voice of Belt. Meade's case, 1 Zeimn, C, C, 184. 

Proof in cases offeh de se.] It is only necessary in this place to 
notice the law with respect to self-murder, so for as it affects third 
persons. If one person persuade another to kill himself, and the latter 
do so, the party persuading is guilty of murder; and if he persuade 
him to take poison, which he does in the absence of the persuader, yet 
the latter is liable as a principal in the murder. 1 JETa/e, P, C. 431; 
4 Itep. 81, h. The prisoner was indicted for the murder of a woman 
by drowning her. It appeared that they had cohabited for several 
months previous to the woman’s death, who was with child by the 
prisoner. Being in a state of extreme distress, and unable to pay for 
their lodgings, they quitted them on the evening of the day in which 
the deceased was drowned, and had no place of melter. They passed 
the evening together at tlie theatre, and afterwards went to West¬ 
minster bridge to drown themselves in the Thames. They got into 
a boat, and afterwards went into another boat, the water where the 
fimt boat was moored not being of sufficient depth to drown them, 
xhey talked together for some time in the boat into which they had 
got, the prisoner standing with his foot on the edge of the boat, and 
the woman leaning upon nim. The prisoner then found himself in 
the water, but whether by actually throwing himself in or by accident, 
did not appear. He struggled and got back into the boat again, and 
then found that the woman was gone. He endeavoured to save her, 
but could not get to her, and she was drowned. In his statement 
before the magistrate, ho said, he intended to drown himself, but 
dissuaded the woman from following his example. The judge told 
the jury, that if they Itelieved the prisoner only intended to drown 
himself, and not that the woman should die with him, they shoidd 
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acquit the prisoner, hut if they both went to the water for the purpose 
of downing themselves, each encouraging the other in the commission 
of a felonious act, the survivor was guii% of murder. He also told 
the jury, that though the indictment charged the prisoner with 
tawing the deceased into the water, yet if he were present at the 
time she threw herself in, and consented to her doing it, the act of 
throwing was to be considered as the act of both, and so the case was 
reached by the indictment. The jury stated their opinion to be, that 
both the prisoner and the deceased went to the water for the purpose 
of drowning themselves, and the prisoner was convicted. On a 
reference to the judges, they were clear, that if the deceased threw 
herself into the water by the encouragement of the prisoner, and 
because she thought he had set her the example in pursuance of the 
previous agreement, he was principal in the second degree, and guilty 
of murder; but as it was doubtful whether the deceased did not fall 


in by accident, it was not murder in either, and the prisoner was 
recommended for a pardon. JDyson^s case, liuss, ^ Ry. 523. The 


{ irisoner was charged with murder by giring and administering 
audanum to one Emma Crips, which she swallowed, and by reason 
thereof died. It appeared from the prisoner’s statement, and from the 
other evidence in toe case, that ho and the deceased, wlio had been 
living together as man and wife, being in great distress, agreed to 
poison, themselves, and that they both took laudanum. The woman 
was found dead next morning, the prisoner having previously gone 
out. Patteson, J., held, on the autliority of Dyson's case, supra, and 
of an older case which he cited, that if two persons mutually agree to 
commit suicide together, and the means employed to produce death 
only take effect on one, toe survivor will, in point of law, be guilty 
of the murder of the one who died. The prisoner was convicted. 
Alison's case, 8 (7. ^ P. 418. 


If a woman takes poison with intent to procure a miscarriage, and 
dies of it, she is guilty of self-murder, and a person who furnishes her 
with poison for that purpose will, if absent when she took it, be an 
accessary before the fact only, and as he could not have been tried as 
such before 7 Geo. 4, c. 64, s. 9, he is not triable for a substantive, 
felony under that act. An accessary before the fact to self-murder 
WM not triable at common law, because the principal could not be 
tried, nor is ho now triable under 7 Geo, 4, c. 64, s. 9, for that section 
does not make accessaries triable except in eases in which they might 
have been tried before. Russell's case, 1 Moo. C. C. 356; S, P. Led‘ 
dington's case, 9 Carr. 4’ P. 79. 


Accessaries.'] The punishment of accessaries in cases of murder has 
already been stated; see ante. 

vVhere a person is charged as an accessary after the fact, to a muTde|k 
the question for a jury is, whether such person, knowing the offend 
had been committed, was either assisting the murderer to conceal toe 
death, or in any way enabling him to evade toe pursuit of justice. 
Greenacre's case, ^C.l^R. 35. See Tyler's case, 8 C. ^ P. 016, and 
Mannings ease, 2 C. ^ K. 903. 
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MUSDEE, ETC.—^ATTEMPT TO COMMIT. 

Unper tHs head will he considered the eiddence with regard to the 
several offences formerly specified in the 11th and 12tli sections of the 

9 Geo. 4, c. 31, and now comprised in the 7 Wm. 4 & 1 Viet. o. 86, 
including not only attempts to murder by poisoning, shooting, &c., 
but likewise attempts to maim, &o.; tne offences of sending ex¬ 
plosive substances, &c. provided against by the fifth section of that 
statute; and also the onences provided against by the statutes 9 & 

10 Viet. c. 25, ss. 3, 4, and 14 & 15 Viet. o. 19, ss, 3, 4. 

Many of the cases illustrating this head have been already stated 
undei Uie title Murder, 

In oVder to bring the case within the 9 Geo. 4, c. 31, s. 12, iWras 
necessary, under the proviso attached to that section (see past), that 
the circumstances should be such that, had death ensued, the offence 
would have been murder, although the intent charged and proved 
was only as intent to maim, &c.; but such proviso is admitted in ss. 4 
and 5 of the later act (see post), and accordingly in the class of offences 
comprised therein, it will be sufficient to show that they were com¬ 
mitted without lawful excuse, and with some one of the intents 
specified in such sections. See GriffitJds case, 8 C. <§■ P. 248; 
where, on an indictment under the fourth section of the statute for 
wounding with intent to disable, Alderson, B., held that it was no 
gpround for an acquittal, that if death had ensued, the offence would 
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only have amounted to manslaughter. See also NichoWs case, 9 C, 

J\ 267, and an anonymous case, 2 3foo, C, C, 30. 

In all cases, however, within the second and third sections of the 
statute, the act must be done with intent to commit murder; but 
it is not sufficient that the offence would have amounted to murder 
had death ensued, the jury must be satisfied that the prisoner had a 
positive intention to commit murder. See case, 8 C. ^ P. 

541, post, p. 768 ; JK. v. Jones, 9 (7. <§• P. 258. 

As the Inst mentioned sections do not restrict the intent to the 
murder of the ^rson stabbed, ^c., as was the case in the 11th 
section of the 9 Geo. 4, e. 31, by the use of the words “ such person,” 
it will be an offence within such sections, if the jury find that the 
party stabbed or shot at A. with intent to murder B. See MoWs case, 

7 C. ^ P. 518. 

Offence at common lowJ] At common law an attempt to commit 
murder was a high misdemeanor; 1 East, P. C, 411. 

Offences hy statute.^ By the 9 Geo. 4, c. 31, s. 11, if any person or 
persons unlawfully and maliciously should administer, or attempt to 
administer to any person, or should cause to be taken by any person, 
any poison, or other destructive thing, or should unlawfully and 
maliciously attempt to drown, suftbeate, or strangle any person; or 
should unlawfully and maliciously shoot at any person, or should, by 
drawing a trigger, or in any other manner attempt to discharge any 
kind of loaded arms at any person, or should unlawfully and mali¬ 
ciously stab or wound any person, with intent in any of the eases 
aforesaid to murder such person, every such offender, and every 
person counselling, aiding, or abetting such offender, shall be guilty 
of |^‘lony, and being convicted thereof, should suffer death as a 

By s. 12, it was enacted, that if any person unlawfully and mali¬ 
ciously should shoot at any person, or should by drawing a trigger, 
or in any other manner attempt to discharge any kind of loaded arms 
at any person; or should unlawfully and maliciously stab, cut, or 
wound any person, with intent, in any of the cases aforesaid, to maim, 
<|iifigure, or disable such person, or to do some other grievous bodily 
harm to such person; or with intent to resist or prevent the lawful 
apprehension or detainer of the party so offending, or of any of his 
accomplices, for any offence for which he or they might respectively 
he liable by law to be apprehended or detained, every such offender, 
and every person counselling, aiding or abetting such offender, should 
he guilty of felony; and being convicted thereof, should suffer death 
as A felon: provided always, that in case it should appear on the trial 
ofroy person indicted for any of the offences above specified, that^ 
such acts of shooting, or attempting to discharge loaded arms, or of 
stabbing, cutting, or wounding, as aforesaid, were committed under 
such ciroumstances, that if death had ensued therefrom, the same 
would not in law have amounted to the crime of murder, in every 
such case the person so indicted should be acquitted of the crime of 
felony^ 

Now hy the 1 Vict.*o. 86 (E, & I.), the foregoing sections of 
the 9 Geo. 4, c. 31, are repealed, except as to offences committed 
before or upon the 30th of September, 1837. 

By s. *2 of tlie 1 Viet. c. 85, ” whosoever shall administer to, 
or cause to be taken by any person, any poison or other 
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destructive thing, or shall stab, out, or wouiid any person, or shall, 
by any means whatsoever, oausc to any person any bodily injurjjr 
dangerous to life, with intent in any of the cases aforesaid, to commit 
murder, shall b» guilty of felony, and being convicted thereof, shall 
suifer death. 

Jly s. 3, “ whosoever shall attempt to administer to any person any 
poison, or other destructive thing, or shall shoot at any person, or 
. shall, by drawing a trigger, or in any other manner, attempt to dis¬ 
charge any kind of loaded arms at any person, or ^all attempt to 
drown, simocate, or strangle any person, with intent, in any of the 
cases aforesaid, to commit tho crime of murder, shall, although no 
bodily injury shall be eflbcted, be guilty of felony; and being con¬ 
victed thereof, shall he liable, at the discretion of the court, to be 
transported beyond the seas for the term of his or her natural life, 
or for any term not less than fifteen years, or to ,be imprisoned for 
any term not exceeding three years.” 

vy 8. 4, whosoever unlawfully and maliciously shall shoot at any 
person, or shall, by drawing a trigger, or in any other manner, attempt 
to discharge any kind of loaded arms at any person, or shall stab, cut, 
or wound any person, with intent, in any of the oases aforesaid, to 
maim, disfigure, or disable such person, or to do some other grievous 
bodily harm to such person, or with intent to resist or prevent the 
lawful apprehension or detainer of any person, shall be guilty of felony; 
and being convicted thereof, shall be liable, at the discretion of tho 
court, to be transported beyond the seas for the term of his or her 
natural life, or for any term not less than fifteen years, or to he 
imprisoned for any term not exceeding three years.” 

lly s. 6, “ whosoever shall unlawfully and maliciously send or deliver 
to, or cause to be taken or received by any person any explosive 
substance, or any other dangerous or noxious thing, or shall cast or 
throw upon, or otherwise apply to, any person any corrosive fluid*or 
other destructive matter, with intent, in any of tlie oases aforesaid, to 
burn, maim, disfigure, or disable any person, or to do some other 
grievous bodily harm to any person, and whereby, in any of the cases 
aforesaid, any person shall be burnt, maimed, disfigured, or disabled, 
or receive some other grievous bodily harm, shall be guilty of felony; 
and being convicted thereof, shall be liable, at the discretion of the 
court, to W transported beyond the seas for the term of his or her 
natural life, or tor any term not less than fifteen years, or to be 
imprisoned for any term not exceeding three years.” 

liy s. 7, principals in the second degree, and accessaries before tho 
fact, pe punishable with death or otherwise in the same manner as a 
principal felon and accessories after the fact, with imprisonment not 
exceeding two years. a 

Sect. 8 authorises the court in eases of imprisonment to^ awffil 
hard labour and solitorv confinement. 

JBy 3. 11, parties indicted for any of the offences mentioned in the 
act, or for any felony whatever, where the crime charged shall include 
an assault, may be found guilty of an assault. This sect, is now 
repealed by 14 & IS Viet. e. 100, s. 10. The 14 & 15 Viet. c. 19, 
s. 6, however, enacts that, “if upon the trial of any indictment for 
any felony, except murder or manslaughter, where the indictment 
shall allege that the defendant did cut, stab, or wound any person, 
the jury shall be satisfied that the defendant is guilty of the cutting, 
stabbing, or wounding, charged in such indictment, but are not 
satined that the defendant is guilty of the felony charged in such 
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indictment, then and in every such case the jury may acquit the 
defendant of such felony, and iind him guilty of unlawfully cutting, 
stabbing, or woundixig, and thereupon such defendant shall be liable 
to be punished in the same manner as if he had beet convicted upon 
an indictment for the misdemeanor of cutting, stabbing, or wounding.” 
See, 14 & 15 Viet. c. 19, s. 4, 286. 

Four classes of cases are comprehended within the 1 Viet. c. 85. 
1. Administering poison; stabbing, cutting, or wounding; or other¬ 
wise causing bodily injury dangerous to life ; with intent, in any of 
such cases, to commit murder. 2. Attempting to administer poison; 
shooting at or attempting to discharge loaded arms; or attempting 
to drown, suitucatc, or strangle; with intent, in any such oases,' 
to commit murder, although no bodily injury shall be elibcted. 3. 
Shooting at or attempting to discharge loaded arms; or stabbing, 
cutting, or w'ounding; with intent, in any of such cases, to maim, 
disfigure, or disable, or do some grievous bodily harm, or to prevent 
the lawful apprehension or detainer of any person. Sending ex¬ 
plosive substances; or throwing any corrosive fluid or other 
destructive matter; with intent, in any of such cases, to burn, 
maim, disJigiu'e, or disable any person, or to do some other grievotis 
bodily harm, and whereby any person shall be burnt, &c., or receive 
some otlier grievous bodily harm. 

Where the prisoner was indicted, under ss. 2 & 4, of the above 
statute, for stabbing and cutting with intent to murder, and for 
stabbing and cutting with intent to'main, &c.; Lord Denman, 0. J., 
and Park, J., hold, that the offences might be included in the same 
indictment, although the judgment differed, being capital on the first 
count, and not on the others; and that the prosecutor could not bo 
compelled to elect, on which charge he would proceed. Strange's 
case, 8 C. P. 172, 

An indictment under the 1 Viet, c. 85, s. 5, need not specify the 
bodily injury dangerous to life; It is enough to specify the means. 
JReg. V. Cruse et ux. 2 Moo. C, C. 63. 

Where a party having a deadly weapon lawfully in his possession 
in his own defence, but without having previously retreated, as far as 
possible, cuts a person who is assaulting him, he is guilty of felony 
under the fourth section .of this statute, if he intended griewotis 
bodily harm. R. v. Adgcr, 2 Jfoo. ^ R. 497. 

Proof of attempts to poison.l^ By the 9 Geo. 4, o. 31, s. 11, admi¬ 
nistering and attempting to administer poison were placed on the 
same footing; but by the recent act the onenoes are distinguished and 

S ected to a different punishment. 

nder Lord EUenborough’s aet, 43 Geo. 3, c. 48, s. 1, fwhich did 
contain the words attempt to administer), it was held tnat to con¬ 
stitute the offence of administering poison, some of the poison must 
be taken into the stomach. See Cadman's case, ante, p. 250. 

Where a servant put poison into a coffee-pot, and when her mistress 
came down to breakfast, told her that she had put the ooffee-pot there 
for her, and the mistress drank of the poisoned coffee. Upon ‘an 
indictment foif ** admmistering and causing to be administers ” the 
poison, Park, J., rulea, tkat it was not neceasaiy in order to constitute 
an ** administering,” that there should be a delivery by the hand, and 
that this was a causing to be taken,” within the 9 Geo. 4. Harlefs 
oasf, 4k C. ^ P. 369. ^ where the prisoner knowingly gave poison 
to A. to administer as a medicine to B., and it was accidentally given 
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to B. by a cbild, the judges held this to be an administering by the 
prisoner. Jt. v. Michael, 2 Moo, C. C. 120; 9 (7. 4* P. 356. Where 
A. sent poison, intending it for B., with intent to kill B,, and it came 
into the possession of C., who took it but did not die, Gurney, B., 
held this to be an administering within the same statute. It, v, 
Lewis, 6 €, & P, 101. 

But where the indictment was for causing poison to be taken by 
A. B. with intent to murder A. B., and the evidence was, that tho 
poison, though taken by A. B., was intended for another person, and 
the prisoner was convicted : Parke, B., afterwards said that he had 
spoken to Alderson, B., and that they both much doubted whether 
the verdict could be supported, the intent not being proved as laid, 
Parke, B,, after referring to the foregoing case, and questioning tho 
propriety of the decision, ordered a fresh indictment to he preferred, 
alleging the intent in the words of the I Viet. c. 85, s. 2, to have been 
“ to commit murder,” generally, under which the prisoner was tried 
and convicted. R, v. Mary Atm Ryan, 2 Moo, 213. 

The delivery of poison to an agent, with directions to him to cause 
it to be administered to another under such cironmstances that if 
administered, the agent would be the sole principal felon, is not an 
“attempt to administer poison,” within the 1 Viet. c. 85, s. 3. JS. v. 
Williams, 1 C, 4- K, 589; 1 Den. C. C. 39. 

The indictment must allege the thing administered to he poisonous 
or destructive; and, therefore, an indictment for administering sponge 
cut into small pieces and mixed with milk, with intent to poison, not 
alleging the sponge to be poisonous or destructive, was held by Aider- 
son, J,, to be bad. Powell's ease, 4 C, 4* P^ 571. In an indictment 
for murder, the prisoner was charged with administering “ a certain 
deadly poison.” It was held that the word “ deadly ” might be 
regarded os surplusage, and that it would be sufficient to show that 
the substance administered was capable of destroying life, without 
showing it to be what is usually called deadly. Jlaydon's ease, 
1 a>x, a. a i84. 

Administering unbroken oocculus indicus berries to an infant, was 
held to be administering poison, although it was proved that the 
berries were not poisonous till tlw extenor or pod was broken, and 
tl^t by reason of the weakness of the infant’s digestive organs, the 
berries were innocuous. Wilde, C. J., in giving judgment said, “It 
is admitted that the kernel is poison though not the pod; part of the 
berry is therefore admitted to be poison though not the whole. The 
whole berry was administered and with intent to kill. The act 
therefore of administering poison with intent to kill is proved. The 
effect of that act is beside the question; the not was an administering 
of poison which failed to produce the intended effect.” Cludemu's 
ease, 1 Den. C. C, JR. 515; A’. C. 19, and J. Jf. C, 110. ^ 

Proof of attempts to drown, ^oj] A similar enactment to that 
contained in the 9 Geo. 4, c. 31, occurs in the 10 Geo. 4, o. 88, relat¬ 
ing to Scotland, and upon this it has been observed, that the clause 
regarding attempts to suffocate, strangle, or drown, requires only the 
application of personal violence, with the intent to murder, &o., and 
does not also reqmre a serious injuiw to the person. It will be suffi¬ 
cient, therefore, u the accused have laid hold of another, and attempted 
to throw him into a draw-well, or deep river, or has s^ven to stran¬ 
gle or sofiocate him, although no lasting izyuiy has resulted from the 
attempt. Alison's Prin, Crim. Law of Scotl. 171. 
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The prisoner was indicted under the 9 Geo. 4, c. 31, s. 11, for an 
attempt to drown two boys. There was a disputed right of ferry over 
the river Ouse, Two little boys having succeeded in punting a boat 
from the opposite shore, were attempting to land.' The prisoner 
attacked the boat with his boat>hook, in order to prevent them, and 
by means of the holes which he made in it, caused the boat to till with 
water, and then pushed it away from the shore, whereby the boys 
were in peril of being drowned. It appeared, however, that the pri¬ 
soner, if he had wished it, might have easily got into the boat, and 
thrown the boys into the water, instead of which, he eonlined his 
attack to the boat itself, as if to prevent their landing, but apparently 
regardless of t)ie consequences which might ensue from the moans 
employed. Coltman, J., stopped the cose, being of opinion that an 
assault, in fact, upon the boys ought to have been proved: seeing that 
the prisoner had the opportunity of attacking them personally, which 
he Old not do, and the means, by which he attacked the boat, indi¬ 
cating an intenti^i rather to prevent their landing, than to do them 
any injury. Sinclair's case, ^ Lew. C. C. 49. 

Proof of shooting, with intent to murder, Under Lord 
Elleuborough’s act, tho words of which were substantially the same 
as those of the 9 Geo. 4, e. 31, and of tho recent statute, it was ruled, 
that firing at a person with a gun loaded with paper and powder only, 
might be within the statute. In a case of this kind, Le Blanc, J., 
directed the jury, that though the pistol was loaded with gunpowder 
and paper only, if the prisoner fired it so near to the person of the 
prosecutrix, and in such a direction that it would probably kill her, 
or do her some grievous bodily harm, and with intent that it should 
do so, the case was within the statute; but he desired them, in case 
they found tho prisoner guilty, to say whether they were satisfied 
that the pistol was loaded with any destructive material besides gun¬ 
powder and paper or not. The Jury foimd the prisoner guilty, and 
said they were satisfied that the pistol was loaded with some other 
destructive material. The prisoner being convicted, the judges, on 
a case reserved, held the conviction right. Kitchen's case, Ituss. ^ 
jRg. 95. Upon an indictment under the same statute, for priming 
and levelling a blunderbuss, loaded with gunpowder and leaAu 
shot, and attempting, by drawing the trigger, to discharge the same, 
with intent to murder, the jury found that the blunderbuss was not 
primed when the prisoner drew the trigger, but found the prisoner 
guilty. On a case reserved, a majority of the judges considered the 
verdict of the jury as equivalent to finding by them, that the blun¬ 
derbuss was nut so loaded as to be capable of doing mischief by 
ha||ing the trigger drawn, and if such were the case, they were of 
opinion in point of law, that it was not loaded^ithinthe meaning of 
the statute. Carr's case, Russ. ^ Rtj. 377. oo upon an indictment 
under the 9 Geo. 4, c. 31, for attempting to discharge a loaded 
pistol, by drawing tiie trigger, with intent, &c., the defence was, 
that the toueh-hole^was plugged: Patteson, J., said to the jury: 
** If you think ihatlihe pistol nad its tonoh-hole plugged, so that it 
could not by pojssibility do misohief^ the prisoner ou^it to be acquitted, 
because, I do not tbink that a pistol so oircumstanced ought to be 
oonsidei^ as loaded anus within the meaniug of the act.” Harris's 
case, 5 'C. ^ P. 169. A rifle, which is loaded, but which, for want 
of priming, w£l not go off, is not a loaded arm within the third sec¬ 
tion the {)ointing a rifle thus oircumstanced at a person, and 
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piilHng tho trigger of it, whereby the cock and hammer were thrown, 
and tho pan opened, will not warrant a conviction, nnder the tiiird 
section. R. v. James, 1 C. ^ K. 630. Where the indictment alleges 
that the pistol ^as loaded with powder and a leaden bullet, it must 
appear that it was loaded with a bullet, or the prisoner will be 
acquitted, ffuffhes's case, 6 C, ^ P, 126; and see Whitley's case, 

1 Lewin, C. C. 123. 

Where the prisoner, bj- snapping a ]Mrcussion-cap, discharged a 
gun-barrel, detached from the stock; Patteson, J., held this to bo 
“ shooting at” with “ loaded arms,” within the 9 Geo. 4, c. 31, and 
after consulting several of the judges, refused to reserve the point. 
Coates's case, 6 C. ^ P. 394. Where the prisoner fired into a room 
in which he supposed the prosecutor to be, but in point of fact he was 
in another part of his house where he could not by possibility be 
reached by the shot; Gurney, B., held that the indictment could not 
be supported. Lovell's case, 2 Moo. ^ R. 30. An indictment for 
maliciously shooting at A. B, is supported, if he be struck by the 
shot, though the gun be aimed at a different person. R. v. Jarvis, 

2 Moo. it i2. 40. In Lalletnetd's case, 6 Cox. C. C. 204, the prisoner 
was indicted for feloniously shooting at a person unknown with 
intent to murder him. The evidence for the prosecution was to 
the effect that the prisoner being irritated by a crowd of boys 
who were following him, discharged a loaded pistol among them, 
and thereby wounded a person who was passing along the ^eet. 
There was nothing to show any intent on the part of the prisoner 
to shoot at any particular person, nor was tho individual injured 
one of those who were teasing. Jervis, C. J., held that the charge 
contained in the indictment was not proved, and, the prisoner was 
acquitted. 

Some act must be done to prove an attempt to discharge fire-arms. 
Merely presenting them is not sufficient. J?. v. Lewis, 9 C. ^ P. 
623. If a person, intending to shoot another, put his finger on tho 
trigger of a loaded fire-arm, but is prevented from pulling the trigger, 
this is not an attempt to discharge loaded arms within the statute. 
R. V. St George, 9 C. ^ P. 483. 

PrMif of stabbing or cutting.1 Lord Ellenborough’s act 43 Geo. 3, 
c, 58, did not contain, like the latter statute, the word wound in tho 
corresponding enactment. The words are all intended to express a 
different mode of inflicting the injury. Thus where the prisoner was 
indicted under 43 Geo. 3, for striking and cutting with a bayonet, 
and the surgeon stated that the wound was a punctured triangular 
one, the prisoner being convicted, the judges, on a case reserved, 
were of opinion, that as the statute used the words in the alternative 

stab” or “cut” so as to distinguish between them, the distinctfon 
must be attended to in the indictment, and they held the conviction 
wrong. M'Dermot's case, Russ. Ry. 366. A _ striking over the face 
with the sharp or claw end of a hammer, producing the wound or cut, 
was held to bo a cutting within the same statute. Atkinson's case. 
Ibid. 104. It is not necessary, in order to render the injury a cutting, 
that it should be effected with an instrument adapted for the purpose 
of cutting, and therefore, where it was inflicted with an iron adapted 
for the purpose of forcing open doors, drawers, chests, .&c., the 
prisoner being convicted of cutting, the judges held the conviction to 
be correct. R. v. Hayward, Russ. ^ Ry,18,^ 

But a blow from a square iron bar, which inflicted a contused or 
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lacerated wound, was held not to be a cutting within the act. Adamh 
case, cor. Latcrenee, 0. JB, 1 Jtuss, by Qrea. 728. So whore a 
similar wound was given on the head by a blow with the metal 
scabbard of a sword, by a yeomanry man (the swoijl being in the 
scabbard at the time). Whitfield's case, cor, Bayhy, J., 1 Russ, by 
Grea. 728. So a blow with the handle of a windlass, though it made 
an incision. Anon. cor. Dallas, 5 JEv. Col. Stab, part v. p. 334, («); 
1 Russ.diy Grea. 728. The authority of thes^.lhtter cases may per¬ 
haps be doubted, since the decision of Atkinson's case, {supra), in 
which the nature of ther injury, and not the instrument, appears to 
have been considered the proper test of decision. See 2 Stark. Rv. 
500 (».), 2af ed. 

JProof of wounding.'] Where the prisoner is indicted for tvounding, 
it must appear that the skin was broken, a mere contusion is not 
sufficient. Where the- prisoner had struck the prosecutor with a 
Mudgeon, and the skin was broken, and blood flowed; Patteson, J., 
said, that it was not material what the instrument used was, and 
held the case to be within the statute. Payne's case, A C. ^ P. 558. 
In a case which occurred before Littledalc, J., on the Oxford circuit, 
he directed a prisoner to be ao(j[uitted, it not appearing that the skin 
was broken or incised. Aywn.t^UdlMdo, C. C.I^Q. See v. 

Rrwks, a C. 4r P‘ 684. But in a case which ca^e soon afterw'ards 
before Parke^ J,, where there was no proof of an incised wound, the 
learned judge told the jury that he was clearly of opinion that it need 
not be an incised wound, for that he believed the act of pariiament 
(9 Geo. ^4,) had introduced the word wound for the purpose of 
destroying the distinction, which, as the words in the old statute 
were only stab or cut, it was always necessary to make, between the 
contused and incised wounds, that it ^^as not necessary, either 
that the skin should be broken or incised, or that a cutting instru¬ 
ment should be used, for that otherwise the thing intended to be 
remedied Jby the new act would remain as befflre. The prisoner 
being found guilty, the cose was reserved for the decision of the 
judges, amongst whom' there was considerable discussion and difier- 
ence of opinion. Lord Tentexden said be tbonght the word wound 
was not introduced to cure the difficulty, whether a cutting or 
stabbing instrument was used. In this oaset, from the continuity of 
the skin not being broken, it was thought by all, except Bayley, B., 
and P^ke, J., that there was no wound within the act, aud'^that the 
conviction was wrong. Wood’s case, 1 Moo. C. C, 278 ; 4 C\ P. 
381. So a scratch is not a wound ivitliin the statute ; there must at 
least be a division of the external surface of the body. Per Parke, 
Becketts easel 1 Moo. ^ R. 526. So it was. held bv Bosan^i^, 
Coleridge, and Coltman, iZ*, that to cohstitute a wound it is neccs* 
sary that there sbonld be a separation of the whole tkin, and a 
separation of the cuticle is not sufficient. M^Iwughlin's case, 8 O'. 
^ P, 635. But where a blow given with a hammer broke the lower 
jaw in two places, and the akin was broken internaBy, but not ex¬ 
ternally, and there was npt much blood; Lord Denman, C. Z,, -and 
Parke, Z., held this a wounding within the aot. R. v. Leon. Smith, 
8 O. ^ P. 173. Where the prisoner was indicted under the 9‘Geo. 4, 
for cutting and wounding the prosecute, with intent, &c., and it 
appeared ^^t he threw*a hammer at Mm, which struck him on the 
face, and the aktn'for an inch and a half, the prisoner being 
convicMd) a case was reserved for the opinion of the judges, whether 
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the injury could be considered either es a stab, cut, or wound, within 
the true construotion of the statute, and it was unanimously resolved 
by those who were present, that the case amounted to a wound within 
the statute, andi, that the conviction was right. Withers’s case] 1 
Jifoo. C. C. 294; 4 <7. (§■ P. 446. Where the jaisoner struck the 
proseouW on the optiade of his hat^with an air-gun, and the hard 
rim of the hat wounded tbs' prosecutor, but the gun did not come 
directly in contact with head; the judges held this to be a wounding 
within* the statute. Sheard*s case, 1 C. 4' P* 846 •, 8, 2 Moo, 

c. a 13. 

To support an indictment for woundii^ idth intent .to maim, &c., 
the wound must have been given with some instrument. Whew 
the prisoner was indicted under the 9 Geo. 4, c. 31, s. 12, and it 
appeared that he had bit off the end of one ofthe prosecutor’s fingers; 
a majority of the judges held the conviction for wounding with intent 
to maim, bad. Stevens’s ease, 1 Moo. C. O. 409, So Pattcson, J,, 
ruled, that biting off tlje end of a person’s nose was not within the 
same statute. Ann Harris’s case, ^ C. ^ P, 446. <So whore the 
prisoner was indicted under the 1 Viet. c. 85, s. 4, ante, p. 760, 
for wounding with intent to maim, and the evidence was, that the 
prisoner with his teeth had bitten off the prepuce of a chpd^ three 
years old; Alderson, B., held that it was not an offence within the 
act. Jenninp’s case, 2 Lew. C. C. 130. But the means, or instru¬ 
ment by which the wound was effected need not be stated, and if 
stated, do not confine the prosecutor to the proof of wounding by 
such moans. The prisoners were indicted for wounding with a stick 
and with their feet. The jury found them guilty, but stated that 
they could not tell whether the wound was caused by a blow with a 
stick or a kick with a shoe. On a case reserved, the judges were 
unanimously of opinion that the means by which the wound was 
inflicted need not have been stated, that it was mere surplusage to 
state them, and that the statement did not confine the crown to the 
means stated, but might be rejected as surplusage, and that whether 
the wound was from a blow with a stick, or a kick from a shoe, the 
indictment was equally supported. Brigg’s ease, 1 Moo. C, C. 318 ; 
1 Lew. C. (7. 61. So it has been held tiiat on an in4jctment under 
the 1 Viet. c. 85, s. 4, for wounding with intent, &c., the instrument 
need not be stated. Erie’s case, 2 Lew. C, C. 183. 

* The woimd must have been given by the prisoner. Where the 
pmoner attacked the prosecutor with a butcher’s knife and drawing 
him backwards, attempted to cut his throat, and an injury (which 
ihe prosecutor described as a slight scratch) was inflicted % the 
prisoner on the throat of the prosecutor; but the nroscoutor succeeded 
in warding off further hurt, by lifting his hanus, and in doing this 
the prosecutor said his hadds struck against the knife, and were out; 
Parke, B., held that as the cuts on the hands wefe inflicted by the 
prosecutor himself, in the attempt to defend himself from the 
prisoner’s attack, they could not be considered woimds inflicted by 
the prisoner, “with intent to miurder or maim the, prosecutor. jB, v.^ 
Bechdt, 1 Moo. ^ R. 626. 

A 

Proof of inflicting bodily injury dangerous to life.'] The 
1 Viet. 0 . 85, ,s. 2, among othqr things, makes it a capital offence 
if any party, “ shall by any means.whatsoever, cause to any peroon 
any bodily Injury dangerous to life,” with intent to commit murder; 
see ernte. 
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Where a party was indicted under the abovf seecticn, for inflicting 
an injury dangerous to life with intent to oommil murder; Patteson, J., 
held, that the jury ought not to oonviot, unle8f ..th«iy^were satbfled that 
the prisoner had in his mind a positive intent^ .tOj‘yiurder, and that 
it was not sufficient that it would have be^ u isase of Wrder, if 
death had ensued. CruseU case^^S C, ^ P, d41'|^y^oo. C. 53. The 
indictment in the above case stated that the prisoner feloniously and 
of his malice aforethought, did assault 0. H. and did cause unto C. H. 
‘ ‘ a certain bodily injury dangerous to the life of her the said C. H., by 
then and there feloniously with his hands and fists, beating and 
striking the said C. H. in and upon the head and back of her the said 
C. H., and then and there with the left foot of him the said T. C., 
feloniou^ kicking the said C. H. in and upon the back of her the 
said C. Bu, and then and there with his hands feloniously seizing and 
lifting the said C. H., and then and there feloniously striking the 
head of the said C. H. against a certain wooden beam of a certain 
ceiling there, and then and there feloniously with his arms and h^ids 
lifting up the said C. H., and with great force and violence easting 
down, fi.mgiug, and throwing the said C. li. upon and against a 
certain brick floor there, with intent in so doing her, the said C. H., 
then and there, and thereby feloniously, wilfully, and of his malice 
aforethought, to kill and murder.” On demurrer to tlie indictment, 
on the ground*that it did not state what bodily injury had been in¬ 
flicted ; the judges held that the. description of the means in the 
indictment necessarily involved the nature and situation of the bodily 
injuiy, and that the indictment was therefore good, even assuming 
that it was necessary to state the nature and situation of the injury. 
8ee this case on another point; jpost, title Coercion hy husband. 

• 

Proof of sending explosive substances; or throwing corrosive fluids^ 
^cj] Sending a tin-box filled with gunpowder and peas to the pro¬ 
secutor, so contrived that the prosecutor should set fire to the powder 
by opening the box, was held hy the judges* not to be an attempt to 
discharge loaded arms writhinthe 9,Geo. 4, c. 31, s. 11. Mount/ord's 
case, 1 Moo. C. C. 441. So throwing yitnol in the face of the pro¬ 
secutor was lijjLewisc held not to be a wounding within the 12th sec¬ 
tion of tho same statute. Murroufs case, Jd. 456. 

These cases led to the enactment of the 1 Tict. o. 85, s. 6. 
ante, p. 760. * 

In order to convict the prisoner under the above section, the intent 
to bum, &c., or do some bodily harm, must not only he proved, hut 
it must ho shown that some person was actually injured, Shoi^ it 
clearly appe^ that the intent of a party throwing any ooivosivs fluid 
at another, was to burn the clothes of the latter, tho case wohH seem 
not to be within the statute.. Sec Williams's case, 1 JSast, P.V. 424, 
ante, p. 289, Boiling water is “destructive matter” within the 
above section, JB. v. Violet Crawford, 1 Pen. C. C. 100. 

And nowit is provided by the 9 & 10 Viet. o. 25; s. 8, “that 
whoever shall unlawfully ana maliciously, by the explbsion of gun¬ 
powder, or oGier explosive substance, bum, maim, disfigure, disable, 
or ,, ^;^y grievous bodily harm to any person, shall b^ guilty of 

“(That wlioever shall^ unlawfully and maUoionsly cause 
ai»; k^powder, or ptfier explosive substance, to explode, or send 
to, or cause tp be taken or received, by any person, any 
caph^Ve Bulietanoe, or any other dangerous or noxious thing, or <mst 
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or throw at or upon, ot oUierwise apply to any person any corrosive 
fluid, or other destruetive or explosive substanoe, with intent, in 
any of the oases aforesaid, to born, maim, disfl^re, or disable any 
person, shall, aHioii^ no bodily iiyury be efiected, be guilty of 
felony.” ' 

By s. 6, That wht^er shall be oqpvioted of any felony, herein¬ 
before mentioned, sfliu be liable, at the discretion of the court, to 
be transported beyond the seas for life, or for any period not less 
than fifteen years, or to be imprisoned for any term not exceeding 
throe years/’ 

I*rmf of the intent in generahl The intent must be proved as laid. 
Thus, where the prisoner was charged with cutting, &o., with intent 
to murder, maim, and disable, and the jury found that the intent 
was to commit a robbery, and that the prisoner out and maimed the 
watchman, with intent to disable him, till he could effect his own 
escape; the prisoner being convicted, on a case reserved, the judges 
were of opinion that the conviction was wrong, for, by the finaing of 
the jury, the prisoner intended only to produce a temporary disability, 
till he could escape, and not a permanent one. Jioyce^s case, 1 Moo, 
C. C. 29. But where the prisoner was charged with shooting, with 
intent to do A. B. some grievous bodily harm, and the juiy found 
that the prisoner’s motive was to prevent his lawful apprehension, but 
that in order to effect that purpose, he had also the intention of doing 
A. B. some grievous bodily harm; the prisoner being convicted, the 
judges held that if both the intents existed, it was immaterial which 
was the principal and which the subordinate, and that the conviction 
was right. Gillotv’s case, 1 3Ioo, C, C, 85 ; and see Williamses cose, 
1 Leach, 633, ante,rt. 289. 

If a i>er8on wound another in order to rob him, and thereby inflict 
grievous bodily harm, he may be convicted on a count cliarging him 
with intent to do grievous bodily harm; R. v. Bowen, Carr. 4r M, 
119. In this case, it was also held that even if the prisoner’s was 
not the hand that inflicted the wound, he ought to be convicted on 
this indictment, if the jury were satisfied that he was one of two 
persons engaged in the common purpose of robbing the prosecutor, 
and that the other person’s was the hand that inflicted the wound. 
So where upon an indictment for shooting at li. with intent to 
murder H., it appeared that the prisoner intended to shoot at and 
kill L., but shot at H. by mistahe; Littledale, J., left it to the 
jury to say, whether the prisoner intended to murder H., and upon 
their finding that he shot at H., intending to murder L., directed an 
acquittal. R. v. Molt, T C, Sf P, 518; see R. v. Mary Anne Ryan, 

' ante, p. 763. 

In estimating the prisoner’s real intentions, says Mr. Starkie, it is 
obviously ^ importance to consider the quantity and quality of the 
poison which he administered, the nature of the instrument used, 
and the part of the body on which the wound was inflicted, according 
to the plain and fundamental rule that a man’s motives and inten¬ 
tions are to be inferred &om the means which he uses, and the acts 
which he does. If with a deadly weapon he deliberately inflicts a 
wound upon a vital part, where such a wound would be likely to 
prove fatm, a strong inference results that his mind and intention 
were to destroy. It is not, however, essentitd to the drawing such an 
inference that the wound Ehould have been infliowd on a part where 
it was likely to prove mortal; such a circumstance is merely a simple 

I. L 



770 Murder—-Attempt to commit — Maiming, ^c. 

and natural ^indication of intention, and a prisoner may be found 
pTiilty of a cuttinsf -with an intention witbin the statute, although 
the wound was inflicted on a part where it could not have proved 
inortal, provided the criminal intention can be ii^rred from other 
circumstances. 2 Stark, Ev. 503, 2nd ed., oiting*%. v. Case, coram 
Park, J,, who said that it had been so held by the judges. 

Where the question is whether the shooting was by accident or 
design, evidence that the prisoner at another time m^iciously shot 
at the prosecutor, is admissible. Voke*s case, Euss' Mg. 631, 
stated, ante, p. 92. So in the case of poisoning, evidence of former 
as well as of subsequent attempts of a similar kind, may be received. 
2 Stark, Er. 601, 2nd ed. 

If proof of the intent fails, but there is sufficient evidence that the 
cutting, stabbing, or wounding, was unlawful, the prisoner may be 
convicted under the 5th section of the 14 & 15 Viet., c. 19, which 
enacts, that “ if upon the trial of any indictment for any felony, 
except murder or manslaughter, where the indictment shall allege 
that the defendant did out, stab, or wound, any person, tho‘jury 
shall be satisfied that the defendant is guilty of the cutting, stabbing, 
or wounding, charged in such indictment, but are not satisfied that 
the defendant is guilty of the felony charged in such indictment, 
then, and in every such case, the jury may acquit the defendant of 
such felony, and find him guilty of unlawfully cutting, stabbing, or 
wounding, and thereupon such defendant shall be liable to be 
punished in the same manner as if he. bad been convicted upon an 
indictment for the misdemeanor of cutting, stabbing, or wounding.” 
For the punishment for that ofience, see 14 & 16 Viet. o. 19, s. 4, 
ante, p. 286. 

Proof of the intent to murder.'] It is not sufficient that the ofience 
would have been murder, had death ensued; in order to bring the 
case within the statute, the jury must be satisfied that the prisoner 
had a positive intention to commit murder. See Cruse's case, ante, 

р. 768. 

By the 7 W. 4 & 1 Viet. c. 85, c. 11, on the trial for any felony, 
where the crime charged included an assault, it was lawful for the 
iury to acquit of the felony, and to find a verdict of guilty of assault; 
but owing to the difficulties in practice, which were occasioned by 
this provision, the section has been repealed by the 14 & 15 Viet., 

с. 100, s. 10; see ante, p. 285. 

Proof (tf the intent to maim, difigure, or disahle.] A maim, at 
common taw, is such a bodily hurt as renders a man less able in 
fighting totdefend himself, or annoy his adversary ; but if the injury 
be such as disfigures him only, without diminishing bis corporal 
ability, it does not fall within the crime of mayhem. Upon this 
distinction, the cutting off, disabling, or weakening a man’s hand 
or finger, or striking out an eye or fore tooth, or castrating him, or, 
as Lord Coke adds,<breaking nis skull, are said to be maims; but the 
cutting off his nose or ears is not so at common law. 1 East, P. C. 
393 ; Sullivan's ease, Carr. ^ M. 309. 

'Xiioagh the primary intent of the oflender be of a higher and 
tOKTre atrocious nftture, vis., to murder, and in that attempt ho 
.does not kill, buLonly maims the party, it is an ofience within 
the 4th section oi the statute ; for it is a bnown rule of law, 
that if a man intend to commit one kind of felony, and in the 
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prosecution of that commit another, the law will connect his 
felonious intention with the felonjr actually committed, though 
different in species from that he originally intended. 1 ^ast, P. 
a 400. . 

The following case was decided upon the Coventry act, 21 & 22 
Car. 2, c. 1, (repealed by 9 Geo. 4, c. 31,) which, like the 9 Geo. 4, 
aAd the recent act, contain the words, “with intent to maim or dis¬ 
figure.” The prisoners were indicted for slitting the prosecutor’s 
nose, with iiftont to maim him. In their defence they insisted that 
their intent was to murder him, and not to maim him; and that, 
therefore, they were not within the statute; but Lord King said, that 
the intention was a matter of fact to be collected from all the circum¬ 
stances of the case, and as such was proper to be left to the jury; and 
that if it Were the intention of the prisoners to murder, it was to be 
considered whether the means made use of to accomplish that end, and 
the consequences of those means, were not likewise in, their intention 
and design; and whether every blow and out were not intended, as 
well as the object for which tne prisoners insisted they were given. 
The prisoners were found guilty. Upon this case, Mr. Justice Yates 
has observed, that it seemed to him that the whole aim of this de¬ 
fence, allowing the intention to be what the prisoners contended, was 
insuiheient, and that an intention more criminal and malignant could 
not excuse them from one which was less so. On the conference, 
however, of the judges in Carroll's case, WUles, J., and Eyre, B., 
expressed some dissatisfaction with this case, and thought, at least, 
the construction ought not to be carried further. Coke's case^ 1 
East, P. C. 400; 6 St. Tr. 212, 2219, 22, 228. See Cox's ease^ 
post, p, 772. 

To disable, signifies the infliction of a permanent disability ; there¬ 
fore, where the indictment charges an intent to disable, and it apjieurs 
that the prisoner only intended to disable the party till he could effect 
his own escape, it is not within that part of the statute. Boyce's 
case, 1 Moo. C. C, 29. 

Proof of the intent to do some grievous bodily harm.l It is not neces¬ 
sary eiiher to prove malice in the prisoner against the person iniured, 
or that any grievous bodily harm was in fact inflicted; all that is 
necessary, is to prove the stabbing, cutting, or wounding, and the 
intent required by the statute. The prisoner having been appre¬ 
hended by one Headley, in an attempt to break open his stable in 
the night, was taken into Headley’s house, where he threatened him 
with vengeance, and endeavoured to carry his threats into execution 
with a knife, which lay before him; in so doing he cut the prose¬ 
cutor, one of Headley’s servants, who, with Headley, was trying to 
take away the knife. The jury, who found tlie prisoner guilty, said 
that the thrust was made with intent to do grievous bodily harm to 
any body upon whom it might alight, though the p^ticular out was 
not calculated to do so. Upon tlie case being submitted to the con¬ 
sideration of the judges, tney were of opinion, 4;hat general malice 
was sufficient under the statute, without particular malioe against the 
person cut; and that if there was an intent to do grievous bodily 
harm, it was immaterial whether grievous bodily harm was done. 
Hunt's case, 1 3foo. C. C. 93. This case appears to have resolved 
the doubts expressed by Mr. Justice Bayley, in a ease previously 
tried before him. Akenhmd's case. Holt, H. P. C. 469. The same 
construction, with regard to general malice, was put upon the 
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Coventry act. See CarrolVs case, 1 East, P. C, 394, 396. See also 

B. V. Adger, ante, p. 762. 

Where the prisoner, in attempting to commit a robbery, threw 
down the prosecutor, kicked him, and produced blood; Denman, C. J., 
left it to the jury to say, whether his intent was disable the pro¬ 
secutor* or to do him some grievous bodily harm; adding that nothing 
was more likely to accomplish the robbeiy which he had in view, than 
the disabling which such violence would produce. Shadbolt's case, 
6 C. Sc P. 504. 

The intent to do grievous bodily harm will be proved, although the 
prisoner had also an intent to commit another felony. Thus where, 
on an indictment, charging the prisoner with cutting M. E., with 
intent to do her some grievous bodily harm, it appeared that the 
prisoner cut the private parts of a girl, ten years of age, Graham, B., 
told the jury, that they were to consider whether this was not a 
grievous bodiljhinjury to the child, though eventually not dangerous. 
As to the intent, though it probably was the prisoner’s intenti<»n to 
commit a rape, yet, if to effect the rape, he did that which the law 
makes a distinct crime, viz. intentionally did the child a grievous 
bodily harm, he was not the less guilty of that crime, because his 
principal object was another. He added, that the intention of the 
prisoner might be inferred from the act. The jury found the j)ri- 
Boner guilty, and on a case reserved, the judges held the conviction 
right. Cox's case, Buss. ^ By. 362; and see GiUow's case, 1 Moo, 

C. C. 85. 

A constable was employed to guard a copse from which wood had 
been stolen, and for this purpose carried a loaded gun; from this 
copse he saw the prosecutor como out, carrying wood which he was 
stealing, and called to him to stop; the prosecutor, however, running 
away, the constable, having no other means of bringing him'to justice, 
fired and wounded him in the leg. It appeared that the constable 
was not aware at the time that any felony had been committed 
by the prosecutor. The constable having been convicted upon an 
indictment charging him with assaulting the prosecutor with intent 
to do him grievous bodily harm, the Court of Criminal Appeal held 
that the conviction was right, upon the ground that the fact that 
the prosecutor was committing a felony was not known at the time; 
he was therefore liable to bo convicted, though the amount of punish¬ 
ment might deserve great consideration.” Dadson's case, 2 Den, 
C. a B. 36; S. C. 20 L. J. M. C. 67. 

Proof of intent—to prevent huful apprehension or detainer The 
statute only makes it an offence when the injury is done to prevent 
a lawftil apprehension ^ or detainer; and tlierefore, the prosecutor 
must show that the arrest, or intended arrest, was legal. Dublin's case, 
Buss. ^ By. 365. The prisoner having previously cut a person on 
the cheek, and several others, who were not present when the trans¬ 
action took place, went to apprehend him without any warrant, and 
on their attempting to take mm into custody, he stabbed one of them. 
Le Blanc, J., was of opinion that the prosecution could not be sus¬ 
tained. He said that, to constitute an offence within this branch of 
the statute, there must be a resistance to a ])erson having lawful 
authority te apprehAd the prisoner, in order to which the party must 
either be present when the offence was oomnaitted, or must be armed 
■wi^ a wairant. (Vide ante, p. 730.) This branch of the statute 
was intended to protect officers and others armed with authority, in 
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the apprehension of persons guilty of robberies or other felonies. 
JDgsorvs case, 1 Stttrk. N. F. 246. 

In order to render a party guilty of the offence of wounding, &c., 
with intent to pAvent his lawful apprehension, it must appear that 
he had notice of the authority of the officer; for, if he hm no such 
notice, and death had ensued, it would only be manslaughter. Ante, 
p, 739. Some wheat having been stolen was concealed in a bag in a 
hedge. The prisoner and another man came into the field and took 
up the bag. They were pursued by the prosecutor, who seized the 
prisoner without desiring him to surrender, or stating for what reason 
he was apprehended. A scuffle ensued, during which, before the pro¬ 
secutor had spoken, the prisoner drew a knife and cut him across the 
throat. On an indictment for cutting, with intent to prevent appre¬ 
hension, Lawrence, J., said, as the prosecutor did not communicate 
to the prisoner the jiurpose for which he seized him, the case does not 
come within the statute. If death had ensued, it ■^uld only have 
been •manslaughter. Had a proper notification been made betbre Iho 
cutting, the case would have assumed a different complexion. The 
prisoner must bo acquitted on this indictment, liickett's case, 3 
Camph, 68 ; and see ante, p. 740. But where, in a case somewhat 
similar to the preceding, the goods had been concealed by the thief in 
an out-house, and the owner, togotlier with a special constable under 
the watch and ward act, waited at night to apprehend the thief when 
he came to lake away the goods, and the prisoner and another came 
at night, and removed the goods from the place where they were 
deposited, and upon an attempt to apprehend them the prisoner fled, 
and was pursued by the owner of the goods, who cried out after him 
several times in a loud voice “Stop thief! ” and on being overtaken 
the prisoner drew a knife, with which lie cut the hands of the pro¬ 
secutor, and made several attempts to cut his throat, the prisoner was 
convicted and executed. Jtobinson's case, cor. Wood, B., 2 mtark. 
iiV. oOl, (».) 2nd ed. ; and see ante, p. 740, as to notification of an 
officer’s character, &e. 

Where a |)olice constable, on being sent for at a late hour of the 
night to clear a beer house, did so, and told one of’the persons on 
leaving the house to go away, who refused and used tlireaiening 
language, and cut the constable with a knife ; Williams, J., held that 
the constable was justified in laying hands on the party to remove 
him. The prisoner, who w'as indicted for cutting with intent, &c., 
was found guilty. Hems^s ease, 7 C. ^ P. 312. 

The prisoner was indicted for cutting, &o., with intent to murder, 
and also with intent to do grievous bodily harm. It appeared that a 
constable having a warrant to arrest the pris^er, gave it to his son, 
who, in attempting to take the prisoner into custody, was stabbed by 
him with a knife which he happened to have in his hand at the time, 
the constable then being in. sight but a quarter of a mile ofi‘; Parke, 
B., held that the arrest was illegal, and that the prisoner must be 
ao^itted. Patience’s case, 7 C. ^ P. 775. 

The prisoner asked permission at the house of the prosecutor to take 
some ashes, which he was allowed to do, but as he was coming out the 
prosecutor’s apprentice saw a copper tea-kettle among the ashes in the 
prisoner’s basket, and told the prosecutor. The latter laid hold of the 
prisoner to secure him on the cnarge of stealing the tea-kettle, and in. 
the scuffle both fell, when the prisoner out theprosecutor with a knife. 
Alderson, B., held this to be a wounding within the statute, provided 
the jury were satuffied that the prisoner had stolen the kettle, as the 
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prosecutor then had a right to apprehend him. Prieds case, 8 C.l^P, 
282. 

A police officer having been assaulted by the prisoner attempted 
two nours afterwards to take him into ousted;^ but the prisoner 
resisted and wounded the constable. It was held by the Court of 
Criminal Appeal that the attempted apprehension was unlawful, and 
that the prisoner could not be convicted of wounding with intent to 
prevent his lawful apj»rchension. Walkeds case, 1 Dears. C. C. R. 
368; C. 23 L. J. M. C. 123. 


Proof of the intent — principals—nidinp and ahetf.ingf\ Where 
several persons are engaged in the commission of a felony, and one 
of them commits an offence within the statute, a question arises how 
far the others are to be considered as sharing in his guilt. Where 
three persons,^ngaged in committing a felony, were surprised by the 
watchman, aim two of them made their escape, and the third after¬ 
wards, in attempting to make his escape in a different diroctioli, cut 
the watchman ; upon an indictment, charging both him and one of 
the other prisoners (llichardson), with an offence under the 43 Geo. 3, 
Graham, B., directed the jury, that if the prisoners came with the 
same illegal purpose, and both determined to resist, the act of one 
would fix guilt upon both, and that it might have Wn part of the 
plan to take different ways. This prisoners were found guilty ; but 
on a case reserved, tlie judges were of opinion that there was ho evi¬ 
dence against llichardson. White’s case, Russ, Ry. 99. 

Two private watchmen, seeing the prisoner and another person 
with their carts loaded with apples, went to them, intending, as soon 
as they could get assistance, to secure them; one walking at the side 
of each of the men. The other man wounded the •watchman near 
him. The prisoner being indicted for this offence, under the 9 Geo. 4, 
it was held that the jury must ho satisfied that he and the other man 
had not only gone out with a common purpose of stealing apples, but 
also of resisting with violence any attempt to apprehend them. 
CoUison’s case, 4 (7. ^ P. 665. 

It is not necessary, in order to con-vict the prisoner, that he should 
appear to be the person who actually fired the shot. In an indict¬ 
ment, on the 43 Geo. 3, fho throe first counts stated, in the usual 
form, that J. S. did shoot at A. B., and went on to state that M. and 
]N. were present aiding and abetting. The three last counts stated 
that an unknown person did shoot at A. B., &c., and that I. S. and 
M. N. were present aiding and abetting the said unknown person in 
the felony aforesaid, to do and commit, and were then and there 
knowing df and priwjyto the commission of the said felony, against the 
statute, &o.; but th^omitted to charge them with being feloniously 
present, &c. There was no evidence to show that J. S. was the 
person who fired. It was objected that the prisoners could not be 
convicted on the first set of counts, because we Jury had negatived 
the firing by J. S.; nor on the second set, because the word, 
** feloniously*’ was omitted. Grahana, B., said that the objection was 
founded upon a supposed difference in the act of shooting, &c., and 
the being presente &c., at it; whereas the act of parliament had made 
no degree^, no diaerenoe of offence, and tlmt the plain meaning and 
neoessai^ nonstmotion of the act was, that if the parties were present, 
knowing, ij&o., they and every one of them shot, and that the charge 
oi^hniom^ shooting applied to every one of them. The prisoners 
be^ oonvioted, all the judges thought tiiat the conviction was 
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right. Towlds case, Jtuss. ^ My, 314. See Bowen's case, ante, 
p. 769. 

Where A. was charged under ^e 1 Viet. o. 85, s. 2, with inflicting 
on injury dangertgis to life, with intent to murder, and B. was charged 
with aiding and abetting Mm; Pattcson, J., held that it was essential, 
in order to make out the charge as to B., that B. should have been 
aware of A.’s intention to commit murder. Cruse's case, 8 C, ^ P. 541. 

Imjieding persons endeavouring to escape from wree/cs.] The 
present seems to be the most appropriate head under which to place 
the following provision. 

By the 1 Viet. o. 89, s. 7 (E. & I.), ** whosoever shall by force 
prevent or impede any person endeavouring to save his life 
from any ship or vessel which shall be in distress, or wrecked, 
stranded, or cast on shore, whether he shall be on board or shall 
have quitted the same, shall be guilty of felony, and|jbeing convicted 
thereof shall be liable, at the discretion of the court, to be transported 
beyond the seas for the term of the natural life of such offender, or 
for any term not less than fifteen years, or to be imprisoned for any 
term not exceeding three years.” 

By the Irish statute, the 10 Geo. 4, c. 34, s. 8, “ all persons con¬ 
spiring, confederating, and agreeing to murder any person shall be 
guilty of felony, and being convicted thereof shall suffer death as 
felons.” 

By B. 9, “ every person who shall solicit, encourage, persuade, or 
endeavour to persuade, or who shall propose to any person to murder 
any other person, shall be guilty of felony, and being convicted 
thereof shall suffer deatli as a felon.” These clauses are peculiar to 
the law of Ireland. 1 Gahbett's (Jrim. Law of I.,-g. 259. 

Persons using chloroform in order to commit a felony.'\ The 14 & 
15 Viet. 0 . 19, s. 3, enacts, “ that if any person shMl unlawfully 
apply or administer, or attempt to apply or administer, to any other 
person any chloroform, laudanum, or other stupifying or overpower¬ 
ing drug, matter, or thing with intent thereby to enable such offender 
or any other person to commit, or with intent to assist such offender or 
other person in committing any felony, eveir such offender shall be 
guilty of felony, and being convicted thereof shall be liable at the dis¬ 
cretion of the court to be transported for life, or for any term not less 
than seven years, or to be imprisoned, with or without hard labour, 
for any term not exceeding three years.” 
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A PUBLIC or common nuisance is such an inconvenient or trouble¬ 
some oflence as annoys the whole community in general, and not 
merely some particular person; and therefore this is indictable. 4 
PI. Com. 167. It may he both indiotahle and actionable. Pose v. 
Graves, 5 M. 41* Gr. 613. 

Proof of the public nature of the nuisance."] The existence of the 
matter as oMpublic nuisance depends upon the number of persons 
annoyed, and is a fact to he judged of by a ju^. White's case, 
1 Burr. 337. Thus wImm a tinman was indicted tot the noise made 
by him in carrying on M trade, and it appeared tW it only affected 
the inhabitants of three sets of chambers in Clifibrd’s Inn, and that 
the noise might be partly excluded by shutting the windows; Lord 
EUenborough ruled that the indictment could not be maintained, as the 
annoyance, if any thing, was a private nuisanoe. Lloyd's case, 4 Esp, 
200. But a nuisanoe near the highway, whereby the air thereabouts 
is corrupted, is a public nuisanoe. Pappineau's case, 2 Str. 686. 

Making ^eat noises in the n%ht, as with a speaking-trumpet, 
has been held to be an indictable offence, if done to the disturbanoe 
of the neighbourhood. Smith's case, 1 Str. 704. So keeping dogs, 
which -tnak^zmises in the night, is said to be indictable. 2 ChiUy's 
* Cr, LaWf 6|7. 
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So the keeping of hogs ia a town is not only a nuisance by statute 
2 W, & M. sess. 2, c. 8, s. 20) but also at oummon law. Wigg's 
case, 2 Ld. Ruym. 1163. 

ItL s now setti^d that the circumstance, that the thing complained 
of furnishes, upon the whole, a greater convenience to the public than 
it takes away, is no answer to an indictment for a nuisance; see ante, 
p. OoO. 

Proof of tlie degree of annoyance which will constitute a ptihlw 
nuisauccJ] It is a matter of some difficulty to define the degree of 
annoyance which is necessary to constitute a public nuisance. Upon 
an indictment for a nuisance, in making great quantities of oflensivo 
liquors near the king’s highway, it appeared in evidence that the 
smell was not only intolerably ofiensive, but also noxious and 
hurtful, giving many persons headaches. It was held, that it was not 
necessary that the smell should be unwholesome, but that it was 
enopgh if it rendered the eigoyment of life and property uncom¬ 
fortable. White's case, 1 Burr. 333. So it is said that the carrying 
on of an oftensive trade is indictable, where it is destructive of the 
health of tho neighbourhood, or renders the houses untenantable or 
uncomfortable. Dacey's case, 5 Esp. 217. iSo it was ruled, by 
Abbott, €. J., in the cose of an indictment for carrying on the trade 
of a varnish maker, that it was not necessary that a public nuisance 
should be injurious to health; that if there wore smells offensive to 
the senses, it was enough, as the neighbourhood had a right to pure 
and fresh air. Neil's case, 2 C, P. 485. 

Proof—icith regard to situation.l A question of considerable 
difficulty frequently presents itself, as to the legality of carrying on 
an olllnsive trade in the neighbourhood of similar establishments, 
and as to the length of time legalising such a nuisance. Where 
tho defendant set up the business of a meltor of tallow in a neigh¬ 
bourhood where otlier manufactories were established, which emitted 
disagreeable and noxious smells, it was ruled that he was not liable 
to be indicted for a nuisance, linless the annoyance was much in¬ 
creased by the new manufactory. B. NcciWs case, Peake, 91. And 
it has also been ruled, that a person cannot be indicted fur continuing 
a noxious trade which has Wn carried on in the same place, tor 
nearly fifty years. 8, Neville's case, Peake, 93. But upon this ease 
it has been observed, that it seems hardly reconoileable with the doc¬ 
trine, that no length of time can legalise a public nuisance, although 
it may supply an answer to an action by a private iudividffhl. 1 Buss, 
hy Grea. 320; vide post. It should seem, continues tho same 
writer, that, in judging whether a thing isA public nuisance or not, 
the public good it does may, in some cases, were the public health is 
not concerned, be taken into consideration, to see if it outweighs the 
public annoyance. With regard to offensive works, though they may 
have been originally established under ciroupistanoeB which would 
primd facie protect them against a prosecution for a nuisance, it 
seems that a wilful neglect to adopt established improvements which 
would make them less offensive, may be indictable. 1 Buss, by Grea. 
320. 

Upon an indictment for carrying on the business of a horse-boiler, 
it appeared that the trade had been carried on for many years before 
the defendants came to the premises; but its extent was much weater 
under ^em. For ^e defendants, it was shown that the neighbour- 

L£ 3 
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hoocl was full of horse-boilers and other noxious trades, and evidence 
was given of the trade being carried on in an improved nianner. 
Lord Tenterden observing, that there was no doubt that this trade 
was in its nature a nuisance, said, that, consideriig the manner in 
which the neighbourhood had always been occupied, it would not be 
a nuisance, unless it occasioned more inconvenience as it was carried 
on by the defendants than it had done before. He left it, therefore, 
to the jury to say whether there was any increase of the nuisance; 
if, in consequence of the alleged improvements in the mode of conduct¬ 
ing the business, there was no increase of annoyance, though the 
business itself had increased, the defendants were entitled to an 
acquittal; if the annoyance had increased, this was an indictable 
niusanee, and the defendants must be convicted. Watfs case^ Moo. 
^ Mai. N. P. a 2Sl. 

If a noxious trade is already established in a place, remote from 
habitations and public roads, and persons afterwards come and buOd 
houses within the reach of its noxious effects; or if a public road be 
made so near it, that the carrying on of the tradfe becomes a nuisance 
to the persons using the road; in those cases, the party is entitled to 
continue his trade, because it was legal before tno erecting of the 
houses in the one case, and the making of the road in the other. Per 
Abbott, C. J., Cross's case, 2 C. P. 483. 

Proof—wtth regard to length of ftW.I No length of time will legi¬ 
timate a nuisance; and it is immaterial how long the practice has 
prevailed. Though twenty years’ user may bind the right of an indi¬ 
vidual, yet the public have a right to demand the suppression of a 
nuisance, though of long standing. Weld v. Hornby, 7 East, 1U9. 
Thus upon an indictment for continuing a stell fishery across the river 
at Carlisle, though it appeared that it had been established fur a vast 
number of years, yet Mr. Justice Bullcr hold that it continued unlawful, 
and gave judgment that it should be abated. Case cited by Lord 
Ellenborough, 3 Camph. 227. 8o it is a public nuisance to place a 
woodstack in the street of a town before a house, though it is me an¬ 
cient usage of the town, and leaves sufficient room for passengers, for 
it is against law to prescribe for a nuisance. Fowler v. Sanders, Cro. 
Jac, 446. In one case, however. Lord Ellenborough ruled, that length 
of time and acquiescence might excuse what might otherwise be a 
common nuisance. Upon an indictment for obstructing a highway by 
depositing bags of clothes there, it appeared that the place had been 
used as a imprket for the sale of clothes for above twenty years, and 
that the de^dant put the bags there for the purpose of sale. Under 
these circumstances. Lord Ellenborough said, that after twenty years* 
acquiescence, and it ap|fearing to all the world that there was a mar¬ 
ket or fair kept at the place, lie could not hold a man to be criminal 
who came there under a belief that it was such a fair or market legally 
instituted. Smith's case, 4 Esp. 111. 

Proof of particular nuisances—particular trades^ Certain trades, 
producing noxious and offensive’smells, have been held to be nuisances, 
when carried on in a populous neighbourhood, as making candles in a 
to^ by boiling stinking stuff*, whm annoys the whole neighbourhood 
with stenches. Tohayle's case, died Cro, Car. 510; but see 2 Boll. 
Ab. 139; Hawk, P, C. b. 1, c, 75, s. 10. And it seems that a brew- 
house erected in such an inconvenient place that the business cannot 
be carried on without greatly incommoding the neighbourhood, may 
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be indicted as a common nuisance; and so in the ease of a glass-house 
or swine-yard. Hawk, P. C. b. 1, c. 75, s. 10; Wigg’s case, 2 Zord 
Raym. 1163. So a manufactory for making mirit of sulphur, vitriol, 
and aqua fortis, ii^ps been held indictable. White's case, 1 Burr, 333, 
So a tannery where skina are steeped in water, by which the neigh¬ 
bouring air is corrupted. Pappineai/^s case, 2 Str, 686. 

Proof of particular nuisances—corruptingthewaters qfptibUc rivers."] 
In Medley's case, <o C, P, 292, the chairman, d^uty-ohairman, su¬ 
perintendent, and engineer of the Equitable Gas Company were found 
guilty on an indictment for conveying the refuse of gas into the 
Thames, whereby the fish were destroyed, and the water was rendered 
unfit for drink, &c. Lord Denman, C. J., told the jury, that the 
question for them was, whether the special acts of the company 
amounted to a nuisance. 


Proof of particular nuisances — railways — stcamrengines, ^c.] Where 
an act of parliament»g;ave a company power to make a railway, and 
another act gave unqualified power to use locomotive steam-engines 
on the railway, and the railway was constructed in some parts within 
five yards of a highway; upon an indictment for a nuisance, stating 
that horses passing along the highway were terrified by the engines, 
it was held that this interference with the rights of the public must be 
presumed to have been sanctioned by the legislature, and that the 
benefit derived by the public from the railway showed that there was 
nothing imreasonable in the act of parliament giving the powers. 
Pease's case, Ad. 30. See post, title Railways. But where the 

defendant, the proprietor of a colliery, without the authority of an act 
of parliament, made a railway from his colliery to a sea-port town, upon 
the turnpike way, which it narrowed in some places, so that there was 
not room for two carriages to pass, although he gave the public (paying 
a toll) the use of the ra^way, yet it was held that the facility thereby 
afiorded to traffic was not such a convenience as justified the obstruc¬ 
tion of the highway. Morris's case, \ B. ^ Ad. 441. 

The proceedings jn indictments for nuisances by steam-engines u‘e 
regulated by the 1 & 2 Geo. 4, c. 41, (U. K.) By sec. 1, the court 
by which judgment ought to be pronounced in case of a conviction 
upon any such indictment {via. for a nuisance arising from the impro¬ 
per construction or negligent use of furnaces employed in the working 
of steam-engines), is authorised to award such costs as shall be deemed 
proper and reasonable to the prosecutor, such award to be mode before 
or at the time of pronouncing final judgment. And by^the second 
section, if it shall appear to the court by which judgment ought to be 
pronounced that the grievance may be remedied by altering the con¬ 
struction of the furnace, it shall be lawful, without the consent of the 
prosecutor, to moke such order touching lha premises as shall by the 
court be 'bought expedient for preventing the nuisance in future, 
before passing final sentence. By the third section the wt is not to 
extend to furnaces erected for the purposes of working mines. 

Proof of particular nuisances—acts tending to produce public dis¬ 
order—acts of public indecency.] Common stages for rope dancers, and 
common gaming-houses, are nuisances in the eye of the law, not only 
because they ore great temptations to idleness, ^ut because they are 
apt to ^w together great numbers of disoider^ persons, to the 
inconvenience of &e neighbourhood. Mawk* P, C, o. 1, c. 75, s, 6. 
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So oolleetiiiff to|;ether a number of persons in a field, for the purpose 
of pigeon-snooting, to the disturbance of the neighbourhood, is a 
public nuisance. Mooru's case, 3 Ji. Ad, 184; see this case more 
fully, p. 783. 

It is upon this same principle that many ofcthe acta after-mentioned 
have been held to be public nuisances. 

What outrages public decency, and is injurious to public morals, is 
indictable as a misdemeanor. Hawk. P. C. 5 . 1, c. 75, ». 4 ; 1 Ituss. 
iy Grea. 326. Thus bathing in the open sea, where the party can be 
distinctly seen from the neighbouring houses, is an indictable oiFence, 
although the houses had been recently erected, and until their erec¬ 
tion, it had been usual for men to bathe in great numbers at the place 
in question: “ for,” said M'Donald, C. B., “ whatever place becomes 
the habitation of civilisjed men, there the laws of decency must be 
enforced.” Crtmden^s case, 2 Camp. 89; Sedley's case, Sid. 168. 

An indecent exposure in a place of public resort, if actually seen 
only by one person, no other person being in a position to see it, is^not 
a common nuisance. WehVs case, 1 Den, C, &, Ji. 338; S, C, 18 
Z. J. M. C. 39. 

The prisoner was indicted for an indecent exposure in an omnibus, 
several passengers being therein. The indictment contained two 
counts; one laid the oflcnce as having been committed in an omnibus, 
and the other in a public highway. It was held that an omnibus 
was sufficiently a public place to sustain the indictment. Holmes's 
case, 1 Dears. C. C. Ji. 207 ; S. C. 22 Z. J. M. C. 122. 

Proof of particular nuisances — disorderly m«s.] Every one, at com¬ 
mon law, is entitled to keep a public inn, (but if it be an ale-house, he 
comes within the statutes concerning ale-houses;) and may be in¬ 
dicted and fined, as guilty of a public nuisance, if ho usually harbour 
thieves, or sufier frequent disorders in his house, or take exorbitant 
prices, or refuse to receive a traveller as a guest into his house, or to 
find him victuals, upon the tender of a reasonable price. Hawk, P. C, 
h, 1, c. 78, 8. 1, 2, Iven's case, 7 C. ^ P. 213; Jiawtiiorn v. 
Hammond, 1 C, ^ K. 404. It is said also, that setting up a new inn, 
where there is already a sufficient number of ancient and well 
governed inns, is a nuisance. Id. 3 Bac, Ah. Inns, (A.): 1 Russ, 
ty Grea. 322. 

* • 

Proof of particular nuisances — gaming-houses."] In Dixon's case, 
10 Mod, 336, it was held that the keeping of a gaming-house was an 
ofience at common law as a nuisance. The keeping a common gaming¬ 
house is an indictable ofience, for it not only is an encouragement to 
idleness, cheating, and other corrupt practices, but it tends to produce 
public dijsorder by congregating numbers of people. Hawk. P. C. h. 
1, c. 76, s. 6; 1 Muss, by Grea. 323. A^eme coeerf may bo convicted 
of this ofience. Hawk. P. C. h. 1, c. 92, s. 30. Keeping a common 
gaming-house, and for lucre and hire unlawfully causing and procur- 
mg divers evil disposed persona to frequent and come to play together 
a certain game called rouge ef noir,, and permitting the said idto and 
evil disposed persons to remain, playing at the said game, for divers 
large and excessive^ sums of mofiey, is a sufficient statement of an 
offipee indictable at common law; Rogiei^s case, I B. C, 272; and 
pifHolro^, J., it ^ould have been suffident merely to have alleged 
ii^t ^e defendant kept a common gaming-house. Ibid. So in 
Mason's cme, 1 imeh, 548, Grose, J., seemed to be of opinion that 
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the keeping of a common gaming-house might be doseribed generally. 
See also Taylor* h case, 3 i/. ^ C. 502. It seems that the keeping of a 
cockpit is not only an indictable offence at common law, but such 
places are considered gaming-houses within the statute 32 Hen. 8, c. 
9. Hawk. P. V. h. 1, c. 92, s. 92. 

The proceedings against ’persons keeping gaming-houses, bawdy- 
houses, or disorderly houses, are facilitated by the statute 25 Geo. 2, 
c. 36, by the e^hth section of which it is enacted, that any person 
who shall appear, act, or behave as the master or mistress, or as the 

E erson having the care, government, or management of any bawdy- 
ouse, gaming-house, or other disorderly house, shall be deemed aud 
taken to be the keeper thereof, and shall be liable to be prosecuted 
and punished as such, notwithstanding he or she shall not in fact be 
the real owner or keeper thereof. By section 9, inhabitants of the 
parish or place, though bound by recognizance, may give evidence 
upon the prosecution. By section 10, no indictment sh^ bo removed 
by certiorari. This clause does not prevent the crown from removing 
the indictment. J(^avies*8 case, 5 2, li. 636, 

After an indictment has been preferred by a private prosecutor, the 
coxirt will allow any other person to go on with it, even against the 
consent of the prosecutor. /Food’s case, 3P. ^ Ad. 657. 

No indictment for keeping a disorderly house can be removed by 
certiorari, whether the indictment be at the prosecution of the con¬ 
stable under 25 Geo. 2,*c. 36, or at the instance of a private indivi¬ 
dual. J?. V. Sauders, 9 Q. B. 235; S. C. 15 X. J. M. C. 158, 


Proof of particular nuisances — hawdy-homes.'] The keeping of a 
bawdy-house is a common nuisance, both on the ground of its corrupt¬ 
ing public morals, and of its endangering the public peace, by drawing 
together dissolute persons. Hawk. P. V. h. 1, c, 74, s. 1; 5 Bac. Ah. 
Nuisances, (A.); I Buss, by Grca. 322. A feme covert is punishable 
for this offence as if she were sole. Ibid. Williams's case, 1 Salk. 
383. And a lodger, who keeps only a single room for the use of 
bawdry, is indictable for keeping a bawdy-house; sec Pierson’s case, 
2 Lord Baym. 1197; but the bare solicitation of chastity is not 
indictable. Hawk. P. C. b. 1, c. 74, s. 1. Though the charge in 
the indictment is general, yet evidence may be given of particular 
facts, and of the particular time of these facts, see Clarke v. Periam, 
2 Atk. 339, it being, in fact, a cumulative ofFcnce/^'Jc ante, p, 87. 
It is not necessary to prove who frequents the house, which in many 
cases it might be impossible to do, but if unknown persons are proved 
to have been there, conducting themselves in a disorderW manner, 
it will maintain the indictment. J’ Anson v. Stuart, 1 T. B. 754; 
1 Buss, by Grea. 326. The proceedings in prosecutions against 
bawdy-houses are facilitated by the statute 25 Geo. 2, c. 36, supra. 

Proof of particular nuisances — play-houses, Play-houses haying 

been originally instituted with the laudable design qi recommending 
virtue to the imitation of the people, and exposing vice and folly, are 
not nuisances in their own nature, but may become so by drawing 
together numbers of people, to 4he inconvenience of the neighbour¬ 
hood. Hawk. P. C. h. 1, c 75,«. 7; see 2 i?. ^ Ad, 189. 

Players, plays, and play-houses are now. put under regulations by 
the 6 & 7 Viet. o. 68, pursuant to the 2nd sec. of which, all theatres 
which axe not authorised by letters patent from the crown, or by 
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lieenBe from the lord chamberlain, or the juaiioes of the peace, are 
unlawful. 

By the 25 Qeo. 2, c. 36, any house, room, garden or other place 
kept for public dancing, music, or other public enterteinment ot the 
like kind, in the cities of London or Westminster, or*^ within twenty 
miles thereof, without a license from the magistrates, shall be deemed 
a disorderly house, and the keeper is subjected to the penalty of 100/., 
and is otherwise punishable as the law directs in cases of disorderly 
houses. A room used for public music or dancing is within the 
statute, although it is not exclusively used for those purposes, and 
although no money be taken for admission ; but the mere acci¬ 
dental or occasional use of the room, for either or both of those 
purposes, will not be within the act. Fer Lord Lyndhurst, C. i?., 
Gregory v. Tuffs, 6 (7. ^ F, 271. See also Gregory v. Tmernor, 
ibid. 280. 

Froof of partieular nuisances—gunpowder, Things likely to 

be productive of injury to the persons of those residing in the neigh¬ 
bourhood, are nuisances, as the erecting of gunpowder mills, or the 
keeping of a gunpowder magazine near a town. Williams's case, 5 
Furn's Justice, 2dth ed. 235; Taylor's case, 2 Str. 1167; and see 
12 Geo. 3, c. 61. So by tlie 10 Wm. 3, c. 7, the making, selling, or 
exposing to sale any fireworks, or throwing or firing them into any 
public street, or highway, is declared to be a common nuisance. 

Froof of particular nuisances—dangerous animah.'\ Suffering fierce 
and dangerous animals, as a fierce bull-dog, which is used to bite 
people, to go at large, is an indictable offence. 4 Jiurnh Justice, 578. 
But where the animal is not of such a description as in general, from 
its ferocity, to endanger the jH^rsons of those it meets, in order to 
maintain an indictment, it must be shown that the owner was aware 
of the ferocity of that particular animal. 2 Ld. liaym, 1582, 

Froof of jtarticular nuisances — contagion, and unwholesome pro¬ 
visions.'] It is an indictable offence to expose a person having a 
contagious disease, as the small-pox, in public, Vantandillu's case, 
4 M. ^ S. 73; Fronett's case. Id. 272. See also the 3 & 4 Viet, 
c. 29, 6. 8, which subjects to punishment by summary conviction, 
persons inoculating or otherwise producing small-MX. It is a 
nuisance for a common dealer in provisions to sell unwholesome food, 
or to mix noxious ingredients in the provisions which he sells. 
Dixon's case, Z M. ^ S. 11. 


Froof of particular nuisances — eaves-dropping, common scold,] 
Eaves-droppers, or such p listen under walls or windows, or the 
eaves of houses, to hear discourses, and thereupon frame dauderous 
and mischievous tales, are common nuisances, and indictable, and 
may be punished by fine, and finding sureties of their good behaviour. 
4 Fl. Com. 167; Furn's Justice, Eaves Droppers: 1 Fuss, by 
Grea, 302. 

So a oommdh scold is indictable lA a oommon nuisanoe, and upon 
oonvicldou m^ be fined or imprisoned, o^ut into the ducking-stool. 
Mawk. F, 0,lb. 1, e. 75, a. 14; 4 Fl. Com, 168. The partiotLlara 
npedmot be s^t forth in the indictment. Hawk. F. C. b. 2, c. 25, 
s. 59; nor ia neoessajy to prove the particular expressions used, it 
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is sufficient to give in evidence generally that the defendant is 
always scolding. Per Puller, J., J*Anson v. Stuart, 1 T. JB, 754, 

Proof of the Imhility of the defendant.'] A man may be guilty of a 
nuisance by the act of his agent or servant. Thus it has been ruled 
that the directors of a gas companv are liable for an act done by their 
superintendent and engineer, under a general authority to manage 
their works, though they are personally ignorant of the particular 
plan adopted, and though such plan be a departure from the original 
and understood method, which the directors had no reason to sup¬ 
pose discontinued. Medley's case, 6 C. ^ P. 292; see this case, 
ante, p. 779. 

The indictment charged the defendant with keeping certain enclosed 
lands near the king’s highway, for the purpose of persons frequenting 
the same to practise ride shooting, and to shoot at pigeons with fire¬ 
arms; and toat he unlawfully and injuriously caused divers persons 
tojtneot there for that purpose, and suffered and caused a great num¬ 
ber of idle and disorderly persons armed w’ith fire-arms, to meet in 
the highways, &c,, near the said enclosed grounds, discharging fire¬ 
arms, making a great noise, &c., by vmich the king’s subjects 
were disturbed and put in peril. At the trial it was proved that the 
defendant had converted his premises, which were situate at Bays- 
water, in the county of Middlesex, near the public highway there, 
into a shooting-ground, where persons came to shoot with rifles at a 
target, and also at pigeons; and that as the pigeons which were fired 
at frequently escaped, persons collected outside of the ground, and in 
the neighbouring field to shoot at them as they strayed, causing a 
great noise and disturbance, and doing mischief by the shot. It was 
held, that the evidence supported the allegation that the defendant 
caused such persons to assemble, discharging fire-arms, &e., inas¬ 
much as their so doing was a probable consequence of nis keeping 
ground for shooting pigeons in such a place. Moords case, 3 ^ 

Ad. 184. 

If the owner of land erect a building which is a nuisance, or of 
which the occupation is likely to produce a nuisance, and let the land, 
he is liable to an indictment for such nuisance being continued or 
created during the term. So he is, if he let a building which requires 
particular care to prevent the occupation from being a nuisance, and 
the nuisance occur for want of such care on the part of the tenant. 

If a party buy the reversion during a tenancy, and the tenant 
afterwards, during his term, erect a nuisance, the reversioner is not 
liable for it; but if such reversioner re-let, or having an opportunity 
to determine the tenancy, omit to do so, allowing the nuisance to 
continue, be is liable for such continuance. Per Litthdale, J. And 
such purchaser is liable to be indicted for the continuing of the 
nuisance, if the original reversioner would have been liable, though 
the purchaser has had no opportunity of putting an end to the tenant’s 
interest, or abating the nuisance. Pedlefs case, 1 Ad. ^ JE. 822. 

Punishment and abatement of the nuisance.] The punishment 
imposed by law on a person convicted of a nuisance is fine and im¬ 
prisonment ; but as the removal of the nuisance is of course the object 
of the indictment, the court will adapt the judgment to the ciroum- 
stanoes of the cose. If the nuisance, therefore, is alleged in the 
indictment to be still continuing, the judgment of the court may be, 
that the defendant ^all remove it at his own cost. 1 Hawk, e. 75, 
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8. 14. But where the existence of the nuisanoe is not averred in the 
indictment, then the judgment of abatement would not be pro- 

S er; for it would be absurd to give judgment to abate a thing which 
oes not appear to exist. Stead’s case, 8 T. M. 142 ; and see M. v. 
Justices of Yorkshire, 7 T. It. 468. And where th4 court are satis¬ 
fied that the nuisance is efiectuaJlv removed before judgment is 
prayed upon the indictment, they will in that case also refuse to give 
jud^^ent to abate it. Incledon’s ease, 13 J!ast, 127. When judg¬ 
ment of abatement is given, it is only to remove or pull down so 
much of the thing that actu^ly causes the nuisance; as, if a house 
be built too high, the judgment is to pull down onl^ so much of it as 
is too high. And the like where the defendant is convicted of a 
nuisance in carrying on an oftensive trade, in which case the judg¬ 
ment is not to pull down Uie building where the trade is carried on, 
but only to prevent the defendant from using it again for the purpose 
of the offensive trade. Pa^tpineau’s case, 1 Str, 686 ; see 9 Co. 53; 
Co. JSnt. 92 h. „ 

Where a defendant had entered into a recognizance to appear at 
the assizes and plead to an indictment for nuisance, and at the time 
of the assizes he was on the continent in ill health; the nxusance 
having been abated, and the prosecutor being willing to consent to 
an acquittal; Patteson, J., after conferring with Erskine, J., under 
these circumstances, allowed a verdict of not guilty to be taken. 
MacmichaeVs case, 8 C. P. 755. 

The 18 & 19 Viet. c. 21, consolidates and amends the Nuisances 
Removal, and Piaeases Prevention Acts, of 1848 and 1849; sect. 8 
defines what shall be deemed nuisances within the provisions of 
that act, and sect. 27 gives a summary remedy in cases of nuisances 
arising from the carrying on of noxious trades and manufactures. 

See furtlier, titles Pridffes, Highways. 
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Statutes 785 

Proof of the oath . 786 

of aiding and assisting .787 

Proof for the prisoner ........ 787 

disclosure of facts ........ 787 

Unlauful comhinatiom ..787 

Administeringy ^e.y voluntary oaths, i^'c. . . . .788 


Statutes.] The offence of taking or administering nnlawful oaths 
is provided against by the 37 Oeo. 3, c. 123 (E.), and the 52 Oeo. 3, 
c. 104 (E.). 

By the former of these statutes (sec. 1), it is enacted, ** that any 
person or persons who shall in any manner or form whatsoever, 
administer, or cause to be administered, or be aiding or assisting at, 
or present at, and consenting to the administering or taking of any 
oath or engagement, purporting or intended to bind the person taking 
the same, to engage in any mutinous or seditious purpose, or to dis¬ 
turb the public peace, or to be of any association, society, or con¬ 
federacy, formed for any such purpose; or to obejr the order or com¬ 
mands of any committee or body of men not lawfully constituted, or 
of any leader or commander, or other person not having authority by 
law for that purpose; or not to inform or give evidence against any 
associated confederate or other person; or not to reveal or discover 
any unlawful combination or confederacy; or not to reveal or dis¬ 
cover any illegal act done, or to bo done; or not to reveal or discover 
any illegal oath or engagement, which may have been administered 
or tendered to, or taken by such person or persons, or to or by any 
other person or persons, or the imMrt of any such oath or engage¬ 
ment, shall, on conviction, be adjudged guBty of felony, and be 
transported for any term not exceeding seven years, and every ner- 
Bon who shall ta^ such oath or engagement not being oompelled 
thereto,’* is subject to the same punishment. See MarWs case, 
3 East, 157. 

By the 52 Geo. 3, o. 104, s. 1, “ every person who shall in any 
manner or form whatsoever administer, or cause to be administered, 
or be aiding or assisting at, the administering of any oath or engage¬ 
ment, purporting or intending to bind the person taking the same to 
commit any treason, or murder, or any felony punishable by law wife 
death, shall, on conviction, be adjudged gui% of felony [and suffer 
death as a felon, vrithout benefit of clergy], and eve^ person who 
shall take any such oath or enga^ment, not oeing oompelled thereto, 
shall, on oonviotion, be adjudged guilty of felony, and be transported 
for me, or for such term of years as the court shall adjudge.” 
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Now by tbe 1 Tiot. c. 91, after reciting so mnob of the above 
section as relates to tbe administering of the oaths therein 
mentioned, and also the third section of the same act, it is 
en^ted, **that if any person shall, after the ofmmencement of 
this act, be convicted of any of the offences hereinbefore mentioned, 
such person shall not suffer death, or have sentence of death awarded 
against him or her for the same, but shall be liable, at the discretion 
of the court, to be transported beyond the seas for tlie term of the 
natural life of siich person, or for any term not less than fifteen years, 
or to be imprisoned for any term not exceeding three years.” 

By 8. 2, in cases of imprisonment, the court may award hard labour 
and solitary confinement. 

The statutes are not confined to oaths administered with a seditious 
or mutinous intent. JialPs mse, (i C. ^ P. 663; Jirodnbb’s case, 
Id. 671. And it is sufficient to aver that the oath was administered, 
not to give evidence against a person belonging to an association 
of persons associated to do a “ certain illegal act.” BrodribVs ctise, 
mpra. 

Preatf (if the'oath.^ "With regard to what is to be considered an 
oath within these statutes, it is enacted by the 37 Geo. 3, e. 123, s. 5, 
that any engagement or obligation whatsoever, in the nature of an 
oath, and by 62 Geo. 3, c. 104, s. 6, that any engagement or obligation 
whatsoever in the nature of an oath, purporting or intending to bind 
the person taking the same to commit any treason or murder, or any 
felony pimishable bj' law wth death, shall be deemed an oath mthin 
the intent and meaning of those statutes, in whatever form or manner 
the same shall be administered or taken, and whether the same shall 
be aqJuaUy administered by any person or i)er8ona to any other 
person or persons, or taken by any person or persons, without any 
administration thereof by any other person or persons. * 

It is not necessary in the indictment to set forth the words of the 
oath or engagement, the purport of some material part thereof is 
sufficiont. 37 Geo, 3, c. 123, «. 4; 52 Geo. 3, e. 104, s. 5 ; Moore's 
case, 6 East, 419 («). Parol evidence may be given of the oath, 
though the party administering it appeared to read it from a paper, 
to produce which no notice has been given. Moore's case, supra. 
And. where the terms of the oath are ambiguous, evidence of the 
deolara,tions of the party administering it, made at the time, is 
admissible, to show the meaning of those terms. Id. 

If the book on which the oath was administered was not the 
Testament, it is immaterial, if the party taking the oath believes 
himself to ^ under a binding engagement. Brodribb's case, 6 C. 
4" P. 571; Loveless's case, 1 3Ioo. Bob. 849 ; 6 C. Sr P. 596. 
Where the prisoners were indicted under the 37 Geo. 3, Williams, 
J,, said, thst with regard to the oath contemplated by the act of par¬ 
liament, it was not required to be of a format nature, but that it was 
sufficient if it was intended to operate as an oath, and was so under¬ 
stood by ^ party taldng it. The precise form of the oath was not 
material, and the act provided against any evasions of its intentions 
by declaring (sec. 5^ that any engagement or obligation whatever, 
in the nature of an oath, should be deemed an oath within the intent 
and mei^i|g of the act, in whatever form or manner the same should 
be administered or ts^en. Loveless's case, 1 Moo, ^ Bob. 349; 
^ 6 C.^P. 696. 



78-7 


* OaiM — TInlawJkl. 

Proof of aiding and aBmting.'^ Who shall be deemed peTsons 
aiding and assisting in the administration of unlawful oaths is de¬ 
clared by the third section of the 37 &eo. 3, c. 123, which enacts 
that persons aiding or assisting in, or present and consenting to the 
administering or toking of any oath or engagement before mentioned 
in that act, and persons causing any such oath or engagement to be 
administered or taken, though not present at the administering or 
taking thereof, shall be deemed principal oifenders, and tried as 
such, although the person or persons who actually administered 
such oath or engagement, if any such there be, shall not have been 
tried or convicted. 

Proof for prisoner—disclosure of facts."] In order to escape the 
penalties of these statutes, it is not sufficient for the prisoner merely 
to prove that he took the oath or engagement by compulsion, but iu 
order to establish that defence, he must show that he has complied 
with the requisitions of the statutes, by the earlier of which (sec. 2), 
it is enacted, that compulsion shall not justify or excuse any person 
taking such oath or engagement, unless he or she shall within four 
days after the taking thereof, if not prevented by actual force or 
sickness, and then within four days after the hindrance produced 
by such force or sickness shall cease, declare the same, together 
\vith the whole of what he or she knows touching the same, and 
the person or persons to whom and in whose presence, and when 
and where such oath or engagement was administered or taken, by 
information on oath before one of his Majesty’s justices of the peace, 
or one of his Majesty’s principal secretaries of state, or his Majesty’s 
privy council, or iu case the person taking such oath or engagement 
shall be in actual service in ms majesty’s forces by sea or lam, then 
by such information on oath as aforesaid, or by information to his 
commanding officer. The 52 Gleo. 3, o. 104, contains a similar pro¬ 
vision (sec. 2), fourteen days being substituted for four days. 

It is also provided by both the above statutes, that any person who 
shall be tried and acquitted or convicted of any offence against the 
acts, shall not be liable to be prosecuted again for the same offence 
or fact as high treason, or misprision of high treason; and further, 
that nothing in the acts contained shall be construed to extend to 
prevent any person guilty of any offence against the acts, and who 
shall not be tried for the same, as an offence against the acts, from 
being tried for the same, as high treason or misprision of high treason, 
in such manner as if these acts had not been made. 

Unlawful combinations.] As connected with this head of offence 
the following statutes relative to unlawful combinations are shortly 
referred to. 

By the 89 Geo. 3, o. 79, s. 2 (E.), all societies, the members whereof 
are required to take unlawful oaths, or engagements within the intent 
of the 87 Geo. 3, o. 123, or any oath not required or authorised by 
law, are declared unlawful oomWations. 

By s. 8, offenders may be summarily convicted, or may be proceeded 
against by indictment, and in the latter case are liable to transporta¬ 
tion for seven years, or imprisoned for two years. 

By the 57 Geo. 3, o. 19, s. 25 (E,), all societies, the members 
whereof shall be required to take any oath or any engagement wMoh 
shall be unlawful within the 37 Geo. 3, c. 123, or the 52 Geo. 3, 
0 . 104. or to take any oath not required, or authorised by law, 
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&c., are to be deemed guilty of unlawful oombinations within the 
39 Geo. 3, o. 79. 

In DixonU case^ G C. P. 601, Bosanquet, J., held that every 
person engaging in an association, the members of which, in con¬ 
sequence of being so, take any oath not required by law, is guilty of 
an offence within the 57 Oeo. 3, o. 19, s. 25. 

Administering^ ^c., voluntary oaths, (§-c.] By the 5 & 6 Wm. 4, 
c. 62, s. 13, “ it shall not be lawful for any iustice of the peace 
or other person to administer, or cause or allow to be adminis¬ 
tered, or to receive, or cause or allow to be received, any oath, 
aMdavit, or solemn affirmation, touching any matter or thing whereof 
such justice or other person hath not jurisdiction or cognizance 
by some statute in force at the time bomg: provided always that 
nothing herein contained shall be construed to extend to any oath, 
affidavit, or solemn affirmation, before any justice in any matter or 
thing touching the preservation of the peace, or the prosecution, trial, 
or punishment of offences, or touching any proceedings before either 
of the houses of parliament, or any committee thereof respectively, 
nor to any oath, affidavit, or affirmation which may be required by the 
Jaws of any foreign country to give validity to instruments in writing 
designed to be used in such foreign countries respectively.” See It, 
V. Nott, 4 g. P. 768. 
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Under this head will he considered the evidence requisite in 
prosecutions against officers,—1, for malfeasance; 2, for nonfeasance; 
3, for extortion; and, 4, for refusing to execute an office. 

Proof of malfeasance—illegal acts in general.l Tt is a general rule 
that a public officer is indictable for misbehaviour in his office. 
Anon. &Mod, 96. And where the act done is clearly illegal, it is 
not necessary, in order to support an illdiotment, to show that it 
was done with corrupt motives. Thus, where a license having been 
refused by certain magistrates, another set of magistrates, having 
concurrent jurisdiction, appointed a subsequent day for a mating, 
and granted the license which had been refused before, it was held 
that this was an illegal act, and punishable by indictment, without 
the addition of corrupt motives, aainsbury's case, 4 T.E, 451. BtiU 
more is such an offence punishable when it proceeds from malicioas 
or corrupt motives. Williams's case, 3 Burr. 1317; Hollands case, 
1 T. R. 692. A gaoler is punishable for barbarously misusing the 
prisoners. Hawk. P. C. b, 1, c. 66, s. 2. So overseers of the poor for 
misusing paupers, as by lodging them in unwholesome apartments. 
WethenVs case, Cald. 432; or by exacting labour from such as are 
unlit to work. Winship's case, Cald, 76. But it is no ^t of 
their dui^ to cause paupers to bo vaccinated. 3 Ad. ^ E. 652, 
Public officers are also inmctable for frauds committed by them in 
the course of their employment. As where an overseer receives from 
the father of a bastard a sum of money as a compensation with the 
parish, and neglects to give credit for this sum in account, he is 
punishable, though the contract is illegal. Martin's case, 2 Camph, 
268. See also Bemhridge's case, cited 6 East, 136. Where an 
officer neglects a duty incumbent on him, either by common law 
or statute, he is for his fault indictable. Per Our., Wyat's case, 
1 Salk. 380. 

Upon an indictment against a public officer for neglect of duty, it 
is sufficient to state that he was such officer without stating Ms 
appointment; neither is it neoessar;^ to aver that the defendant had 
notice of all the facts alleged in the indictment, if it was his official 
duty to have known them. So where a defendant is charged with 
disobedience of certain orders communicated to him, it need not be 
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alleged that such orders still continue in force, as'they will he 
assumed to continue in force until they are revoked. And an in¬ 
dictment for neglect of duty under a particular statute need not 
state that the neglect was corrupt, if thcKlstatute makes a 
neglect a misdemeanor. Holland’s case, 5 T. JR. 6W. 

Every malfeasance or cnlpahle nonfeasance of an officer of justice, 
with relation to his ofiice, is a misdemeanor, and punishable with fine 
or imprisonment, or both. 

As to the sale of offices, see R. v. Charretk, 13 Q. B, 447; and 
Hopkins v. Prescott, 4 C, B. 678. 

Proof of nonfeasance.'] Upon a prosecution for not performing 
the duties of an office, the prosecutor must prove, 1, that the 
defendant holds the office; 2, that it was his duty, and within 
his power to perform the particular act; and 3, that he neglected so 
to do. 

Where an ojficer is bound by virtue of his office to perform an qgt, 
the neglect to perform that act is an indictable onence. Thus a 
coroner, 2 Chitt. C. JO. 255; 1 Russ, hy Orea. 138; a constable, 
JFyat’s case, 1 Salk. 380; a sheriff, Antrobm’s case, 6 C. ^ P. 784; 
and an overseer of the poor, Tawney’s case, 1 Bolt. 333; are indict¬ 
able for not performing their several duties. The majority of the 
judges were of opinion, that an overseer cannot be indicted for not 
relieving a pauper, u^ess there has been an order of justices for 
such relief, or unless in a case of immediate and urgent necessity. 
JHeredith’s case, Russ, Ry. 46. But where the indictment stated 
that the defendant (an ovikseer) had under his care a poor woman 
belonging to his township, but neglected to provide for her necessary 
meat, &c., whereby she was reduced to a state of extreme weakness, 
and afterwards, through want, &c., died, the defendant was convicted, 
and sentenced to a year’s imprisonment. Booth's case. Ibid. 47 (w). 
And in a case where an overseer was indicted for negleoti^, when 
required, to supply medical assistance to a pauper labouring under 
dangerous illness, it was held that the offence was sufficiently charged 
and proved, though the pauper was not in the parish workhouse, nor 
had previously to his illness received or stood in need of parish relief. 
Warren's case, cofam Holroyd, Ibid. p. 48 (»), 

By the 11 Geo. 1, o. 4, the chief officers of corporations, absenting 
themselves on the charter day for the election of officers, shall he 
imprisoned for six months. Such offence, however, is not indictable 
within the statute, unless their prosenco is necessary to constitute a 
legal corporate assembly. Curry's case, 6 Bast, 372. 

I 

Proof of extortion.] One of the most serious offences committed 
by persons in office is that of extortion, which is defined to be 
the taking of money by an officer by colour of his office, either where 
none at aU is due, or not so much is due, or where it is not yet due. 
Ilatik. P. C.b. 1, c. 68, «. 1. So the refusal by a public officer to 
perforin tlie duties of his office, until his fees have been paid, is ex¬ 
tortion. 3 Inst. 149; Hescoti's case, 1 Salk. 330; Hutt. 63, So it is 
extortion for a miller or a ferryman to take more toll than is due by 
custom. BurdeWs case, infra. So where the farmer of a market 
erected such a number of stalls that the market people had not 
space to se$. their wares, it was held that the taking money from 
* them for thh use of tibie stalls was extortion. Burdett's case, 1 Ld. 
Raym. 149, 
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The proBeoutor must be prepared to prove, first, that the de¬ 
fendant fills the office in question. For this pur|>ose it will be sufficient 
to show, that he has acUd as such officer; and secondly, the fact of 
tho extortion. This mqst be done by showing what are the usual 
fees of the office,»and proving the extortion of more. Several persons 
may be indicted jointly, if afi are concerned; for in this offence tliere 
are no accessaries, but all are principals. AthimorCs ease, 2 Ld. 
Maym. 1248; 1 Salk. 382; Loggen's case, 1 Str. 75. 

The indictment must state the sum which the defendant received, 
but the exact sum need not be proved, as where he is indicted for 
extorting twenty shUlings, it is sufficient to prove that he extorted 
one shilling. BurdetCs case, 1 Ld. Maym. 149; Gillham*8 ease, 6 
T. JR. 267; Higginses case, 4 C. P. 247. 

The offence of extortion is punishable as a misdemeanor at com¬ 
mon law, by fine and imprisonment, and by removal from office. 
Hawk. P. C. b. 1, c. 68, s. 5. Penalties are likewise added by the 
statute of Westm. 1, o. 26. 

]Ft is also an indictable offonce to persuade another to extort 
money from a person, whereby money actually was extortod from 
him. Tracy’s case, 3 Salk. 192. 

Extortion by public officers in the East Indies.^ The 33 Geo. 3, 
c. 52, 8. 02, enacts, that tho demanding or receiving any sum of 
money, or other valuable thing, as a gift or present, or under colour 
thereof, whether it be for the use of the party receiving the same, or 
for or pretended to be for the use of tlie East India Company, or of 
any other person whatsoever, by any British subject holding or exor¬ 
cising any office or employment xmder his majesty, or the company in 
the East Indies, shall be deemed to be extortion and a misdemeanor at 
law, and punished as such. The offender is also to forfeit to the king 
the present so received, or its full value; but the court may order 
such present to be restored to the party who gave it, or may order it 
or any part of it, or of any fine which they shall set upon the 
offender, to be paid to the prosecutor or informer. 

In jR. V. Eotiglas, 13 Q. i?. 74; S. C.n L. J. M, C., 176, Parke, 
B., in delivering the judgment of the Exchequer Chamber, confirming 
that of the Queen’s Bench, said, “ the object of the Legislature was 
to prevent a person receiving any gift, or present, of sum of money, in 
the East Indies (he being an officer of the Government, or of the East 
India Company,) absolutely, whatever the reason of ^at |^t might 
beand added, “ it was thought by the Legislature, looking at the 
balance of convenience and inconvenience, that groat advantages were 
obtained by putting an end to gifts altogether, though it mi^t be at 
the expense of some occasional mischief to innocent persons.’’ 

Extortions by registrars of joint stock companies.'\ By the 7 & 8 
Yict. 0 . 110 (an act for the registration, incorporation, and regulation 
of joint stock companies) s. 22, ** if either the said registrar of joint 
stock companies, or any person employed under him, either demand 
or receive any fatuity or reward in aspect of any service performed 
by him, other than the fees aforesaid, then for every suou offence, 
every such registrar or person shall be guilty of a misdemeanor.” 

Proof on prosecutions for refusing^ execute an offee.] A refusal 
to execute an office to which a party is duly chosen, is an indictable 
offence, as that of constable; JLom’s case, 2 Str. 920; Genge’s case. 
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Cotop. 13; or overseer. Joneses case, 2 Str, 1145; 7 Mod. 410; 
1 Muss, hy Grea. 145. 

The prosecutor must prove the election or apj^intment of the 
defendant, his liability to serve, notice to him oi his appointment, 
and his refusal. It must appear tliat the persons appointing him had 
power so to do. Thus on an indictment for not serving the office of 
constable on the appointment of a corporation, it must be stated and 
proved that the corporation had power by prescription to make such 
an appointment, for they possess no such power of common right. 
Bernards ease, 2 Salk. 52; 1 Ld. Maym. 94. The notice of his ap¬ 
pointment must then be proved, Harper's case, 5 Mod. 96, and his 
refusal, or neglect to perform the duties of the office, from which a 
refusal may be ijresumed. 

For the defence it may be shown that the defendant is not an 
inhabitant resiant of the place for which he is chosen. Adlard’s 
case, 4: B. ^ C. 772; Donne v. Martyr, 8 J3, 4r O'. 62; and see 
the other grounds of exception enumerated in Archh. Cr. Mr. 669, 
\(ith ed. It is not any defence that the defendant resides in the juris¬ 
diction of a leet within the hundred or place for which he is elected; 
Gmye's ease, Cowp. 13; or that no constable had ever before been 
appoijjited for the place. 2 Keb. 557. 

The punishment is line or imprisonment, or both. See Bower's 
ease, \ B. C. 587. 
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The proofs required to support an indictment for perjury at common 
law will be iirst considered, and the statutes creating the offence of 
peijury in various cases will be subsequently stated. 

Perjury at common law.'] Peijury at common law is defined to be 
a wilful Mse oath by one who, being lawfuUj^ required to depose the 
truth iu any proceeding in a court of justice, swears absolutely in 
a matter of some consequence to the point in question, whether be 
be believed or not. Ilawk. P. C. b. 1, c. 69, s. 1. The proceedings, 
however, are not confined to courts of justice. Vide post, p. 796. 

The necessity for showing distinctly that the Ms^ oath was taken in 
a judicial proceeding, is not dispensed with by the 23 Geo. 2, o. 11, s. 1. 
JB. V. Overton, 4 Q. B. 83. 

To support an indiotm^t for perjury, the prosecutor must prove, 
1, the authority to administer an oath; 2, the occasion of administer¬ 
ing it; 3; the taking of the oath; 4, the substance of the oath; 5, the' 
materiality of the matter sworn; 6, the introductory averments ; 7, the 
falsity of the matter sworn; and, 8, the corrupt intention of the 
defendant. 2 Stark* Ev* 621, 2nd ed. 

Proof of the authority to administer an oath.] Where the oatji has 
been administered by a master in chancery, surrogate, or commis¬ 
sioner, having a general authority for that purpose, it is not necessary 
to prove his appointment; it being suffLment to show that he has 
acted in that onaraoter. See the cases cited, arde, p. 6. Hut as 
this evidence is only presumptive, it may be rebutted, mad the 
defendant may show that there was no appointment, or that it was 
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illugal. Thus after proof that the oath had been made before a 
person who acted as a surrogate, the defendant showed that he had 
not been appointed according to the canon, and was acquitted. 
Vtrcht's case, 3 Cmup. 432. "^ere the party administering the oath 
derives his authority from h special commission, directed to him for 
that purpose, it is necessa^ to prove the authority, by the production • 
and proof of the commission which creates the special authority. 

2 Starh, £v. (322, 2ml fd. Thus upon an indictment for peijurj- 
against a bankrupt, in passing his last examination, Lord Ellenborough 
ruled that it was necessary to fgive strict proof of the bankruptcy, 
which went to the authority of the commissioners to administer an 
oath, for unless the defendant really was a bankrupt the exominatipn 
was unauthorised. JL v. Ptinshon, 3 Canip. 96; 3 P, 0, 35'4, 
See also Ptcwgtoii’s case, 2 3Ioo. C. C> H. 223, post, p. 797. 

Wlierc a cause was reterred by a judge’s order, and it Was directed 
that the witnesses should bo sworn before a judge, “ or before a com¬ 
missioner duly authorised,’* and a witness was sworn before a comcnis- 
sioner for talking affidavits (empowered by stat. 29 Car. 2, c. 6), it 
was held that he was not indictable for poqmy, the commissioner not 
bei^“ duly authorised” by the statute to administer an oath for a 
vwmtocc examination, itauhs’s ease, 3 C. P. 419. So a master 
extraordinary in chancery, not having any authority to administer 
oaths in matters before the Court of Admiralty, a conviction for per¬ 
jury in an affidavit used in the Court of Admiralty and sworn before a 
master extraordinary in Chanoeiy was held to be bad. S(-<)ue’s case, 

1 Dears. C. C. It, 251 ; S. C. L. J. 31. V. So an arbitrator under 


the 9 & 10 Viet. c. 95, s. 77, not having authority to administer an 
oath, false evidence given before him is not the stibject of peijury. 
IlalleU’s case, 2 Deu. C. C. JL 237 ; H. C. 29 Z. J. 31. (J. 197, 

Where perjury was charged to have been committed on that which 
was in effect the affidavit on an interpleader rule; and the indict¬ 
ment sot out the circumstances of the previous triad, the verdict, the 
jud^ent, the writ of Jicri facias, the levj", the notice by the prisoner 
to me sheriff not to sell, and the prisonei^s affidavit mat the goods 
were his property, but Omitted to state that any mle was obtained 
according to the provisitms of the interpleader act: Coleridge, J., 
held that the indictment was bad, as the affidavit did not appear to 
be made on s. judicial proceedingsince for anything that appeared it 
m%ht have been a voluntary oath. R. v. Bishop, Carr. Jf. 302. 

£a the case of a trial taking place where the court has no juris¬ 
diction,, for evidence ^ven thereat, a witness cannot be indiotm for 
periury, Cohen’s case, 1 Starh. N.. P. C, 511; Boston v. Gcfueh, 
3 Sedk. 269. But a Mse oath taken h^Kro commissioners, whose 
eommissicHi is at the time in strictness determined by the death of the 
king, is pcnuiy, if taken before the commissioners had notice of the 
demise. Juawk. P. C, h. 1, c. 69, «. 4; 2/Russ, hy Grea. 599. 

Peijury was committed before magistrates upon me second applica¬ 
tion for a bastardy order, a former application having been dismissed 
on the merits; but it was held, that the magistrates had jurisdiction, 
and the conviction was ^od. Cooke’s case, 2 Den. C, Q. R. 462; 
S. C. 21 L J, 3i>C. 136. Aju affidavit of debt made under 1 & 2 
Viet, c, s. 8, and sworn before a registm of the Court of 
Bankrupw, is sworn before a competent authority, and peijury may 
be assigned upon it> Dunn’s case, 16 L. J. Q* B, 382. 

No oath taken before persons acting merely in a private capacity, 
dr hefdte |hose who take upon them to administer oaths of a public 
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natnl-e witliout legal authority; or before those who are authorised to 
administer some oaths, but not that which happens to be taken 
before them, or even before those who take upon them to administer 
justice by virtue^^of an authority seeming colourable, but in truth 
void, can ever amount to peijury in the eye of the law, for they are 
of no mmmer of force. Ilawh. P. C. 1, <;. 69, s. 4; 2 Hum, hy 
(frea. 599. 

The authority by which the party is empowered to administer tho 
oath, mnst, if specially described, be proved as l|id. Therefore, 
where the indictmeut stated the oath to have been administered: at 
the assizes, before justices to taJed the mid assizes, before 

A. B., one of the said justices, the said justioes havihg then and 
there power, &c., and in fact the judge, when the oath was admi¬ 
nistered, was sitting under the commission of oyer and t^ennincr and 
gaol delivery, this was held to be a fatal variance. LiueoWs case, 
Jims. liy. 421. But an indictment for peijury at the assizes may 
allege the oath to have been taken before one of the judges in the 
commission, though the names of both appear. Alford's case, 1 
Leach, 150. See Ooffpard's ease, post, p. 806, 

The recent statute 14 & 15 Viet. c. 100, s. 20, enacts, “that iagrery 
indictment for perjury, &c., it shall be sufficient to set forth tlMub- 
stance of the offence charged upon the defendant* and by what court or 
before whom the oath, affirmation, declaration, affidavit, deposition, bill, 
answer, notice, certittcate or other writing was taken, made, signed 
or subscribed without setting forth the bill, answer, information, 
indictment, declaration, or any part of any proceeding, either in law 
or in equity, and without sotting forth the commission or autliority 
of the court or person before whom such offence was^ommitted.” 

In an indictment for peijury, intended to be charged as having been 
committed in the course of the trial of an appeal before the commis¬ 
sioners of assessed taxes, it is necessary to set out with partienlarily 
all that is requisite, to give the commissioners jurisdiction to try the 

appeal. H. v.-, 1 Cox, 0. C. 50. So on an indictment for 

peijury alleged to have been committed on the hearing of an infor¬ 
mation under the beer lict, 1 Wm. 4, o. 64, s. 15, before two justices 
at petty sessions; Park and Patteson, 33., held that it was necessar}*^ 
to aver that the justices were acting in and for the division or place 
in which the house ^vas situate; but that it was not necessary to 
allege they were acting in petty session, as every meeting of two 
justioes in one place for business is itself a petty session. RavoUns's 
case, 8 C. P, 439. An indictment for peijury committed before a 
ma^strate, stated that the defendant went before the magistrate and 
was sworn, and that Mng so sworn, ho did^ falsely, &o., “ say, 
depose, swear, charge, and give the said justice to be informed,” 
that he saw, &c.; it was held by the judges, that this sufficiently 
showed that the oath was taken in a judici^ proceeding. Gardiners 
case, 8 C. ^ P. 737 ; 8. C. 2 Moo. C. C. 95. In a previous case, 
where the indictment merely stated that the defendant, intending to 
subject W. M, to the penaMes of felony, went before two magistrates, 
and “didd^oso and swear,” &o. (setting out a deposition, which 
stated, that w. B, had put has hand into the defendant’s pocket, and ‘ 
taken out a 5/. note), and assigning peijury upon it; Cmeridge, J., 
held that the indictment was bad, as it not show that any charge 
of felony had been previously made, or that the defendants then 
made any charge of felony, or that «ay judicial prooeediM was . 
pending before the magistrates, Pearson*s case, 8 C. (S* P. 11^ 

mm2' 
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An information laid under the game act, the 1 & 2 Wm. 4, c. 32, 
s. 30, and in pursuance of the same statute, s. 41, and the 6 & 7 
Wm. 4, c, 63, s. 9, if laid by a person not deposing on oath to the 
matter of charge, must distinctly show that the charge was deposed 
to by some other credible witness on oath. If the Information leaves 
this doubtful, all farther proceedings upon it are without jurisdic- 
iion; and if the defendant is summoned, and appears to answer the 
charge, a witness giving false evidence on the hearing cannot be 
convicted of ]^rjury. JB. v. Scotton, 6 Q. B. 493; see also JK. v. 
OmdfelloWy Can'. ^ M. 569. But unless a statute requires it, an 
information need not be on oatlu and therefore under the 24th 
section of the malicious trespass act, 7 & 8 Geo. 4, c. 30, an informa¬ 
tion upon oath is not requisite in order to give the magistrates juris¬ 
diction. MillariVs case, 1 Dears, C. C. M. 160; 8. C. 22 L.J. uU, 
C. 108. It is not necessary in the indictment to show the nature of 
the authority of the party administering the oath. Callananh cam, 

6 i?. a 602. . . 


Proof of the occasion of administerinf/ the oulh.'\ The occasion of 
adn^istering the oath must be proved as stated. Thus, if the per- 
jurpi’ere committed on the trial of a cause at nisi prius, the record 
must be produced fh order to show that such a trial was had; 
2 Stark. Bv. 622, 2d cd. \ and for this purpose the nisi prius record 
is sufficient. Ilcs^ ease. Cases temp. JIardw. 118„ ante, p, 193. The 
occasion, and the parties before whom it came on to be tried, must be 
correctly stated. ’ Where it was averred tliat a cause came on to be 
tried before Lloyd, Lord Kenyon, &c., WilUmn Jones being asso¬ 
ciated, &c., and«it appeared that Boyer Kenyan was associate, this 
was ruled a fatal variance. BdcvUs case, 1 Bsp, 97. See also 
Felluwes*s case, 1 C. iV K. 115. But where an indictment alleged 
that the trial of an issue took place'before E., sheriff of 1)., by virtue 
of a writ directed to the said sheriff; and the writ of trial put in 
evidence was directed to the sheriff’, and the return was of a trial 
before him, hut in fact the trial took place before a deputy, not the 
under-sheriff’, it was held no variance, Dunn's case, 2 Moo. C, C. 


297 ; 1 C. iS' K. 730. It is not merely before courts of justice, even 
at common law, that persons taking false oaths are punishable for 
perjury. Any false oath is punishable as perjuiy^, which tends to 
niiAead a court in any of its proceedings relating to a matter judi¬ 
cially before it, though it in no way affects the principal judgment 
whkdi is to be given in the cause; as an oath made by a person 
offering liimsclf as bail. And not only such oaths as are taken on 
judicial proceedings, hut also such as anyway tend to abuse the 
iidministration of justice are properly peijuries, as an oath before a 
justice to compel another to find sureties of the peace; before com¬ 
missioners appointed by the king to inquire into the forfeiture of 
his tenants’ estates, or commissioners appointed by the king to 
inquire into defective titles- Hawk. P. C. h. 1, c.^ 69, s. 3. A false 
oatii in any court, whether of record or not, is indictable for peijury. 
5 Mod. 348. And petjury may be assigned upon the oath against 
simony, taken h/ clergymen at the time of their institution. 
Letci^e erne, I Str. 70. A person may be indicted for perjury who 
gives false evidence before a grand jury when examined as ‘a 
witness before them upon a bill of indictment, Hughes's case, 1 C. 
<J(;Ar.519. 

A ffiin |Qay be indicted for peijury in an oath taken by him in his 
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own cause, as in an answer in olianoery, or to interrogatories con¬ 
cerning a contempt,- or in an affidavit, &c., as well as by an oatb 
taken by him as a witness in the cause of another person. Hawk. 
P. C. h. 1, r. 69, s. 5. 

Perjury oannot^be assigned tipon a false verdict, for jurors are not 
sworn to depose the truth, but only to judge truly of the depositions 
of others. Id: 

Where the prisoner was indicted for taking a Mse oath before a 
surrogate to procure a marriage licence, being convicted, the judges, 
on a ease reserved, were of opinion that periury could not be chwgcd 
upon an oath taken before a surrogate. They were also of opinion 
that as the indictment in this case did not charge that the defendant 
took the oath to prociire a licence, or that he did procure one, no 
punishment could be inflicted, Foster's case, Russ, Ry. 459; and 
see AhxaudeFsense, 1 Leach, 63; see also 1 Vent. 370, and Deacon's 
observations, 2 Dig. C. L. 1001. But a surrogate has power to 
administer on oath, and a false oath taken before him for the purpose 
of obtaining a marriage licence, is a misdemeanor. Chapman's case, 
1 Den. C. C. R. 432; S. C. 18 L. J. M. a 152. 

Peijury cannot be assigned upon an affidavit sworn in the insolvent 
debtors’ court by on insolvent respecting the state of his pri^rty 
and his expenditure, for the piurpose of obtaining an extended time 
to petition under the 10th section of the 7 Geo. 4, c. 57, without 
proving that the court by its practice requires such an affidavit. 
And such proof is not given by an officer of the court producing 
printed rules, purporting to be rules of the court, whm ho has 
obtained from the clerk of the rules, and is in the habit of delivering 
out as rules of the court, but which arc not otherwise shown to be 
rules of the court, the officer professing to have no knowledge of the 
practice, except from such printed rules. JToop’s case, 6 Ad. %■ E. 
198. Tonterden, C. J., held that an indictment for peijury would 
not lie under the 71st section of the 7 Geo. 4, c. 57, against an insol¬ 
vent debtor for omissions of property in his schedule, such ofienoo 
being made liable to punishment under the 70th section as a substan¬ 
tive misdemeanor. Mudie's case, 1 3foo. ^ R. 128. 

The object -with which the oath was taken need not be carried into 
effect, for the perjury is complete at the moment when the oath was 
taken, whatever be the subsequent proceedings. Thus where the 
defendant was indicted for pei^ury in an affidavit which could not, 
from certain defects in the^um^, received in the court for which it 
wqp sworn; Littledale, J., was of opinion that nevertheless perjury 
might be assigned upon it. Hailey's case, Ry. ^ 3foo. F. P. C. 
94. So it was ruled by Tentei den, 0. J., that a party filing a bill 
for an injunction, and making an affidavit of matters materi^ to it, 
is indiotoble for perjury committed in that affidavit, though no 
motion is ever made for an injunction. White's case. Moody ^ 
Malkin, 271. 

Peijury cannot be committed in evidence given before commis¬ 
sioners of bankrupt, where there was no good petitioning creditor’s 
debt to support the fiat. Ewington's case, 2 Moo. C, C. 223; S. C. 
Carr. ^ M. 319. 

The enforced answers of a bankrupt under examination of a 
bankruptcy commissioner to questions rdatiag to matters speoifiied in 
sect. 117 of the Bankrupt Consolidation Act, 1849, may be given in 
evidence by the prosecution on any criminal proceeding against the 
bankrupt. Scott's case, 25 L. J. M. C. 128. 
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Froof of the tahiny of the oatJul It is suflBeicnt in the inciictmcnt 
to state that the defendant duly took the oath. M^Arilmr^s caeoy 
Peakfy N. P. C. 156. But where it was averred that he was nioorn 
OH the Gospels, and it appeared that he had been sworn according to 
the custom of his own country, witliout kissing thefbook, it was held 
a fatal variance, though the averment was afterwards proved by its 
appearing that he was previously sworn in the ordinary manner. Id. 

The mode of proving that the defendant was sworn, in an indict¬ 
ment for perjury in an answer in chancery, is b}' producing the 
original answer signed by him, and proving his handwriting, and that 
of the master in chancery to the jurat, together with proof of the 
identity of the defendant. Morrises case, 1 Leach, 50; 2 Burr, 1180; 
Bensoftls case, 2 Camph. 608. The making of an affidavit is proved 
in the same manner by production and proof of the handwriting. 

Where the affidavit ujwn which the perjury was assij^ed was 
signed only with the mark of the defendant, and the jurat did not 
slnte that the affidavit was read over to the party, Littledalef J., 
said, “As the defendant is illiterate, it must be shown that she 
understood the aiHdavit. AMiore the affidavit is made by a person 
who can write, the supposition is that such person is acquainted 
with§ts contents, but in the case of a marksman it is not so. If in 
such a case a master by jurat authenticates the fact of its having 
been read over, we give him credit, but if not, he ought to be caUed 
upon to prove it. 1 should have difficulty in allowing the parol 
evidence of any other person.” Hailey's case, \ C. P. 258. 

It is incumbent upon the prosecutor to give precise and positive 
proof that the defendant was the person who took the oath. Brady's 
case, 1 Leach, 330; but this rule must not be taken to exclude 
circumstantial evidence. Price's rme, 6 East, 323; 2 Stark. Ev, 
624, 2d ed. 

It must appear that the oath was taken in the county where the 
venue is laid; and the recital in the jurat of the place where the oath 
is administered, is sufficient evidence that it was administered at the 
place named. Spencer's case. By. ^ Moo. N. P. V, 98. But though 
the jurat state the oath to he taken in one county, the prosecutor 
may show that it was in fact taken in another. Emdenh case, 9 
East, 437. 

The making of a false affirmation by a quaker or moravian, must 
be proved in the same manner as the taking of a false oath. By the 
22 Geo. 2, c. 46, s. 36, if any quaker making the declaration or 
affirmation therein mentioned, shall be lawfully convicted of havpg 
wilfully, falsely, and corruptly affirmed and declared any matter or 
thing, which, if the same had been deposed in the usual form, would 
have amounted to wilful and corrupt perjury, every person so onendiug 
shall incur and sulFer the pains, penalties, &c., inflicted on persons 
convicted of wilful and corrupt pequry. The 9 Geo. 4, o. 32, 3 & 4 
Wm. 4, c. 49, 3 & 4 Wm. 4, c. 82, and 1 & 2 Viet. c. 77, which admit 
the evidonoe of quakers, moravians, and sepai-atists, in all cases 
whatsoever, criminal, or civil, contain similar clauses; and there are 
various other statutes by which false affirmations are subjected to the 
penalties inflicted on peijury. 

The recent statute 17 & 18 Yiot c* 126, s. 20, enacts, that “if any 
person called as a witness or required or desiring to make an affidavit 
or depositicn, shall refuse or be unwilling ftrom alleged conscientious 
motives to be sworn, it shoE be lawful for the court or judge or o^er 
presiding officer or person qualified to take affidavits or depositions 
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npon being satisfied of tbe sincerity of such objections, to permit such 
person instead of being sworn to make bis or her solemn afitoia- 
tion,” &c. 

And by sect. 21, an}' person making such solemn affirmation 
or declaration, shall wilfully, falsely, and corruptly affirm or declare 
any matter or thing which, if the same had been sworn in the usual 
form, would have amounted to wilful and corrupt perjury, every such 
person so ofiending shall incur the same penalties as oy the laws and 
statutes of this langdom are or may be enacted or provided against 
persons convicted of wilful and corrupt ijejquiy.” 

Although the taking of a false oath required by statute is a misdo- 
mcanor, it is not pcijury, unless made so by the statute. , Mwli^a 
mHCf and CJiapmatCa case^ antcy p. 797 ; and aee De Beauvoir's c««*, 
7 V. P. 20; and see also Harris's case, Id. 260 ; and Hodsworth's 
case, 8 C. i*. 218; as to giving false answers at an election. 

By the 6 & 6 Wm. 4, c. 62, abolishing unnecessary oaths, ^see 
nnt<^ p. 788,) and substituting declarations in lieu thereof (but which, 
by s. 9, does not extend to proceedings in courts of justice, or before 
justices of the peace), persons making false declarations shall (s. 21) 
be guilty of a misdemeanor. 

Proof of the substawe of Urn oath.l In pinving the substanoe of 
tbe oath, or the matter sworn to by the aefendant, it was long a 
question how for it was incumbent on the prosecutor to prove the whole 
of the defendant’s statement relative to the smne subjoet>matter, as 
where he has been both examined and cross-examined; or whe^er 
it fras sufficient foi’ him merely to prove so much of the substanoe of 
the oath as was set out on .the record, leaving it to the defendant to 
prove any other part of the evidence given by him, which qualified 
or explained the part set out. Thus Lord Kenyon ruled, that the 
whole of the. defondant’s evidence on the former trial should be 
proved, for if in one part of his evidence he corrected any mistake he 
had made in another part, it would not he peijury. Jones's case, 
P. C. 38; see also It. v. Bowlin, Id. 170; 2 t'hitty, C. L. 312, 
2d ed, \ Anon. cor. Lord Gifford, cited By. 31oq. N. I\ C. 300 ; 
vide post. 

It was formerly thought that an oath did not amount to perjury 
unless sworn in absolute and direct terms, and that if a man swore 
according as he thought, retnembered, or believed only, he could not 
be convicted of peijury. 3 Inst. 166. Bat the modern dottrine is 
otherwise. It is said by Lord Mansfield to be certainly true, that a 
man may be indicted for poijiuy in swearing that he believes a foot 
to he true, which he knows to be false; Pedleg's case, 1 Leach, 327. 
The difficulty, if any, is in the proof of the assignment. Schksinger's 
CMe, 10 Q. B. 670 ; 8. C. 17 L. J. M. C. 29. 

So peijury may be committed by swearing to a statement which m 
one sense is true, but which, in the sense intended to be impressed 
by the ]^ty swearing, is fs^e, as in a case mentioned by Lord 
Mansfield. The witness .swore that he left the party whose health 
was in question, in snob a way that were he to go on as he then was, 
he would not live two hours. It afterwards turned out that the man 
was very woU, but had got a bottle of gin to his mouth, aud true it 
was, in a sense of equivocation, that he cmitinued to pour.thc 
liquor down, he would in much loss time than two hours have heen 
a dead man. Lof^s Gilh. Be. 662. 

No case appeal's to have occurred in our law of an indictment for 
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penury for mere matter of opinion. The following observations on 
this subject are from the pages of an eminent writer on the criminal 
law of {Scotland. 

If the matter sworn to, be one of opinion only, as a medical 
opinion, it cannot in the general case be made thtf foundation of a 
prosecution for peijury. But though a medical or scientific opinion 
cannot in generm be challenged as peijury, because the uncertainty 
and division of opinion in the medical pspfession is proverbial; yet, 
if it assert a fact, or draw an inference evidently false, as for example, 
if a medical att^dant swear that a person is unfit to travel who is in 
perfect health, or an architect shall declare a tenement to be rained, 
which is in good condition, certainly the gross falsehood of such an 
assertion sh^l in neither case be protected by the plea that it related 
to a matter of professional investigation. Afison, Princ, Cr. Law of 
Scotl 468. 

A doubt may arise, whether a witness can be convicted of poijury, 
in answer to a question which he could not legally be called upon to 
answer, but which is material to the point in issue, No decision 
upon this subject appears to have taken place in our courts; but in 
Scotland it has been held, that a conviction for penury in such case 
cannot be maintained. Speaking of the general rule, uat where the 
matter is pertinent to ^e issue, the party taking a false oath will be 
guilty of perjury,’Mr. Alison says, “ There is one exception, however, 
to this nue, whore the matter on which the peijury was alleged to 
have been committed was such, as it was not competent to examine 
the witness upon, however material to the issue; for law cannot leipd 
the terrors of its punishment to protect a party in pursuing an incom¬ 
petent and illegal train of investigation. On this ground it was, that 
the decision went, in the case of Patrick M'Curly, 4th August, 1777, 
who had been precognosced with a view to a criminal trial, and, after¬ 
wards, as often happens, had given a different account of the matter 
on the trial itself. Towards toe close of his deposition, ho was asked 
whether he had ever given a different account of the matter, and he 
swore he had not. Upon this last falsehood he was indicted for per¬ 
jury ; and after a debate on the relevancy, the prosecutor abandoned 
the charge; nor, in truth, does it seem possible to maintain an indict¬ 
ment for peijurj' in such a case, where the question was clearly 
incompetent, and the witness would have been entitled to decline 
answer!^ it.” iVm. CVw/i, Law IScot. 470. 

Where on an indictment for perjury, upon tlie trial of an action, it 
appeared that the evidence given on that trial by the defendant con¬ 
tained all the matter charged as peijury, but other statements not 
varying the sense intervened between the matters set out, Abbott, 
C. J., held the omission immaterial, since the effect of what was 
stated was not varied. Solomon's case, lltj. if Moo. N. P, C. 252. 
So where perjury was. assigned upon several parts of an affidavit, it 
was held that those parts might be set out in the indictment as if 
continuous, although they were in fact separated by the introduction 
of other matter. CaUanan's case, 6 P. ^ C. 102. It seems that 
where the indictment Set forth the mhstame and ejfect of the matters 
sworqi it must be proved, that in substance and efi'eot, the defendant 
sworis^ lhe whole of what is thus set forth as his evidence, although 
thedbunt contains several distinct assignments of peijury. Leaf's 
case, 2 Campb, 134; 4 P. ^ C. 862. Where the indictment charged 
that the defendant in snbstwoe and effect swore, &c., and it appeared 
that the deposition was made by him and his wife jointly, he following 



801 


. Perjury. 

up the statement of the wife, tliis was held to be no variance; Grm- 
dalVs cam^ 2 G. ^ P. 563. An indictment for perjury alleged to 
luivc been committed in an affidavit sworn before the commissioner of 
the court of chancery stated that a commission of bankrupt issued 
against the defen*&ant, under which ho was duly declared a bankrupt. 
It then stated, that the defendant preferred has petition to the Lord 
Chancellor, setting forth various matters, and amongst others, the 
issuing of the commission, that the petitioner was declared a bankrupt, 
and that his estate was seized under the commission, and that, at 
the second meeting, one A. B. was appointed assiMee, and an assign¬ 
ment made to him, and that he possessed himsmf of the estate and 
effects of the petitioner. It then stated, that at the several meetings 
before the commission^ the petitioner declared openly, and in the 
presence and hearing of the said assignee, to a certain effect. At the 
trial the petition was produced, and it apmared that the allegation 
was, that at the severm meetings before the commissioners, the pe¬ 
titioner declared to that effect. It was held that this was no variance, 
inasmuch as it was sufficient to set out in the indictment the petition 
in substance and effect, and the word “ commission ” was one of 
equivocal meaning, and used to denote either a trust or authority 
exercised, or the persons by whom the trust or authority was exercised, 
and that it sufficiently appeared, from the-context of the petition set 
forth in the indictment, that it was used in the latter sense. Dud- 
man^s case, 4 J?. C. 860. Where the indictment professes to se(> 
out the substance and effect of the matter sworn to, and in the de¬ 
position a word is omitted, which is supplied in the setting forth of 
the deposition in the indictment, this is a fatal variance; the proper 
mode in such cases is, to set forth the deposition as it really is, and 
to supply the sense by an innuendo. Taylor's case, 1 Campb. 404. 
And where the indictment, in setting out the substance and e^ect of 
the bill in equity upon the answer to which the peijnry was assigned, 
stated an agreement between the prosecutor and the defendant 
respecting houses, and upon the original bill being read, it appeared 
that the word was house ^n the singular number), Abbott, C. J., said, 
The indictment professes to describe the substance and effect of this 
bill; it does not,, certainly, profess to set out the tenor, but this I 
think is a difference in substance, and consequently a fatal variance. 
Spencer's case, Ry. ^ Moo. N. P. C. 98. 

The omission of a letter, in setting out the affidavit on which 
peijury is assigned, will not be materim, if the sense is not altered 
thereby, as undertood for understood. Although it be under an 
averment, “ to the tenor and following." Jicech's case, 1 Leach, 
133; Cowp. 229, 

In a late case, where the witness stated, that she could not under¬ 
take to say that he had given the whole of the prisoner’s testimwiy, 
but to the best of his recollection he had given all tliat was material 
to the inquiry, and relating to the transaction in question; Littledale, 
J., thou^t tibiat this evidence wasjprwnw facie sufficient, and that if 
there was anything else material sworn by the prisoner on the former 
trial, he might prove it on his part. Ko such evidence having been 
given, Ihe prisoner was convicted, and on a ease reserved, the judges 
held that the proof was sufficient for the jury, and that the conviction 
was right. Rowley's catse^ Ry, ^ Moo. Is. P. C. 299; 1 Moody, €, C, 
111. Where it has once been proved, says Mr. Starkie, that par¬ 
ticular facts positively and deliberately sworn to by the defendant, in 
any part of his evidence, were falsely sworn to, it seems in principle 

S£ K 3 
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to be incumbent on him to prove, if he'Can, that in other parts of his 
testimony he explained or qualiiied that which he had sworn to. 
2 Starh. JEv. 625, 2nd ed. 

The defendant, although perjury be assigned on his answer, depo¬ 
sition, or athdavit in writing, may prove that an* explanation was 
afterwards given, qualifying or limiting the di'st answer. 2 Stark. 
Ev. 627, 2nd ed.; 2 Muss, by Grea. 658; Carres case, Sid. 4:18. And 
if it appear, on ^e evidence for the prosecution, that a part of the 
defenaant’s statement, qualifying the rest, is omitted, the judge will 
not suffer the case to go to the jury. The defendant had paid a bill 
for a Mr. Shipley, and summoned a party named Watson, to whom he 
had paid it, before the court of requests for an overcharge. The 
defendant was asked whether Watson was indebted to him in the sum 
of 11«., he answered, “ he is.” On the question being repeated, and 
the witness required to recoUect himself, he subjoined, as agent for 
Mr. Shipley.” He Avas indicted for pequry upon his first answer 
only, but it appearing u|)on the case for the prosecution, that he had 
qualified that answer, Kares, J., refused to permit the case to go to 
^e jury, observing that it was perjury, assigned on part only of an 
oath, the most material part bemg purposely kept back. Ilurry^s 
case, 1 Loot’s Gilb. Ev. 5*7. 

On the trial of an indictment for perjury alleged to have been com¬ 
mitted before a magistrate, the written deposition of the defendant 
taken down by the magistrate was put in to prove what he then swore, 
and it was proposed to call the attorney for the prosecution to prove 
some other matters sworn to by the defendant, which were not men¬ 
tioned in the depositions; Parke, J., held that this could not be done. 
Wylde^s case, C C. if 2\ 380. See ante, p. 71. 

Proof of (he materiality of the matter morn.'] It must either appear 
on the face of the facts set fortli in the indictment, that the matter 
sworn to, and upon which the jurv is assigned, was material, or there 
must be an express averment to tnat effect. EowUnh case, 5 T. M. 
318 ; Nieholl’s case, 1 M. ^ Ad. 21; M^Keron's case, 2 Muss by Grea. 
639. An express averment that a question was material, lets in evi¬ 
dence to prove that it was so. Bennetfs case, 2 !)««. C. G. M. 241; 
S. C. 20 L. J. M. C. 217. Where upon an indictment for pequry 
committed in an answer in chancery, the perjury was assiraed in 
the defendant’s denial, in the answer, of his having agreed, upon 
forming an insurance company, of which he was a director, &c., to 
advance 10,0007. for three years, to answer on^ immediate c^s, and 
there was no averment that this was material, nor did it appeal* 
for what purpose Ihe bill was filed, nor what was prayed; the judg¬ 
ment was arrested. BigmWs case, 2 Muss, by Gre,a. 639. So per¬ 
jury cannot l>e assigned on an answer in chancery, denying a promise 
absolutely void by the statute of frauds. Benesech*s case, Peake's 
Add. Cases, 93. 

The materiality of the matter sworn to must depend upon the state 
of the cause, and the nature of the question in issue. If the oath is 
alt(^ther foreign from the purpose, not ten^ng to ^gravate or 
ext^iiate the damages, nor likely to induce the jury to give a readier 
ere^ to the substafttial part of the evidence, it cannot amount to 
peijWy. As if upon a trial in whioh the issue is, whether such a 
one is compos or not, a witness introduces his evidence by giving an 
« account of a journey whioh he took to see the party, and swears 
falsely in relation to some of the ciroumstanees of the journey. So 
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where a witness was asked by a judge, whether he brought a certain 
number of sheep from one town to another altogether, and answered 
that he did so, whereas in truth he did not bring them altogether, 
but part at one time and part at another, yet he was not guilty of 
peijury, because the substance of the question was, whether he 
brought them all or not, and the manner of bringing was only cir- 
cumstange. (2 Itolle, 41, 369.) XJ^on the same ground it is said to 
have been adjudged, that where a vritness being a^ed, whether such 
a sum of money were paid for two^thin^ in controversy between the 
parties, answered, it was, when in truth it was only paid for ono of 
them by agreement, such witness ought not to bo punished for 
peijury, because, as tbe case was, it was no ways material whether it 
was for ono or for both. (2 liolk, 42.) Also it is said to have been 
resolved, that a witness who swore that one drew his dagger, and 
heat and wounded J, S., when in truth he beat him with a staff, was 
not guilty of periury, because the heating only was material. (Hetky, 
97.*) Hawk. P. a h. 1, c. 69, «. 8. 

After stating these authorities, Mr. Sergeant Hawkins observes, 
that perhaps in all these cases it ought to be intended that the ques¬ 
tion was put in such a manner, that the witness might reasonably 
apprehend that the sole design of putting it was to bo informed of the 
substantial part of it, which might induce him, through inadvertency, 
to take no notice of the ciroumstantial part, and give a general answer 
to the substantial; for otherwise, if it appear plainly that the scope 
of the question was to sift him as to his knowledge of the substance, 
by examining him strictly as to the ciroumstanoes, and he- gave a 
particular aim distinot account of all the circumstances, which after¬ 
wards appears to be fake, ho caimot but be guilty of p^ury, inas¬ 
much as nothing can be more apt to incline a jury to give credit to 
the substantial part of a man’s evidence, than his appearing to have 
iin exact and particular knowledge of all the circumstances relating 
to it. Upon these grounds, the opinion of the judges seems to be 
very reasonable (1 MoUe, 868, Palmer^ 382), who hmd a witness to 
be guilty of perjury, who in an action of teespass for breaking the 
plaintiff’s close, and spoiling it with sheq), deposed that he saw 30 
or 40 sheep in the close, and that ho knew them to be ^e defendant’s 
because tlmy were marked with a mark which he knew to be the 
defendant’s, whereas in truth the defendant never used aiioh a mark; 
for the giving such a special reason for his remembrance, could not 
but make his testimony the more credible than it would have been 
without it; and though it signified nothing to the merits of the cause,, 
whether the sheep had any mark or not, yet inasnuich as the assign¬ 
ing such a circumstance, in a thing immaterial, had such a direct 
tendency to corroborate the evidence concerning what was most ma¬ 
terial, it WGs consequently equally prejudieiu to the party, and 
equally miminal in its nature, and equally tending to abuse the 
admimstration of justice, as if the matter sworn had been the very 
point in issue. Hawk. P. C. b. 1, e. 69, «. 8; 2 Russ, by Grea. 600. 

The vendor of goods having obtained a verdict in an action on a 
contract, upon proof of the same by bought and sold notes, the pur¬ 
chasers ^ed a bill in Chancory for a disoovery of other parol terms, 
and for equitable relief from the contract. The answer to the bill 
denied the existence of the alleged parol terms. On an indictment 
assi^ng poijary upon tiie allegation which contained such denial; 
it was held by Colendge, J., that the prayer of the bill being not to 
enforce the parol terms, but to obtain relief foom the contract, the 
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assignmeat of perjury was upon a matter material and relevant to the 
suit in ohMoery, Jt. v. rates, Carr, ^ 31. 132. 

A question having ao general hearing on the matters in issue may 
be m^e material by its relation to the witness’s credit, and false 
swearing thereon will be perjury. JB. v. Overton, 2 3[oo. €» C. 283. 
M. V. Phillpotts, 2 Den. C. C. R. 302; S, C. 21 L. J. 31. 0. 18. In the 
latter ease, the evidence given in respect to which perjury |iad been 
assigned was afterwards withdrawn and was inadmissible, but it was 
held that this could not purge th^ false swearing ; and Maule, J., in 
the course of the argument said: “ Here the defendant, by means of 
a false oath, endeavours to have a document received in evidence; it 
is therefore a false oath in a judicial proceeding; it is material to 
that judicial proceeding, and it is not necessary that it should 
have been relevant and material to the issue being tried.” 

The degree of materiality is not, as it seems, to be measured. Thus 
it need not appear that the evidence was sufficient for the party to 
recover upon, for evidence may be very material, and yet not full 
enough to prove directly the issue in question. Rhodes's case, 2 Ld. 
Ragm, 887. So if the evidence was circumstantially material, it is 
sufficient. Griepe’s case, 1 Lord Raym. 2f>8; 12 3fod. 145. 

A few cases may be mentioned to illustrate the question of Mate- 
rictlifg. If in an answer to a bill filed by A. for redemption of lands 
assigned to him by B., the defendant swears that he had no notice of 
the assignment, and insists upon tacking another bond debt due from 
B. to his mortgage, this is a material fact on which perjury may be 
assigned. 2*ept/'s case, Peake, N. P. C. 138. In an answer to a bill 
filed against the defendant for the specific performance of an agree¬ 
ment relating to the purchase of land, the defendant had relied on 
the statute of frauds (the agreement not being in writing), and had 
also denied having entered into any such agreement, and upon this 
denial in his answer, he w'as indicted for perjury; but Abbott, C. J., 
held that the denial of an agreement, whicn by the statute was not 
binding upon the parties, was wholly immaterial, and the defendant 
was acquitted. Dunston's case, Ry. 3Ioo. N. P. C. 109, but see 
Barthtt v. Pickersgill, 4 Purr. 2256; 4 East, 577 (m)- -A.n indict¬ 
ment for peij^y stated that it became a material question, whether 
on the occasion of a certain alleged arrest L. touched K. &o. The 
defendant’s •vidence as set out was, “ L. put his arms round him and 
embraced him ” innuendo, that L. had on the occasion to which the 
said evidence applied touched the person of K. It was held by the 
/sourt of king’s bench, that the materiality of this evidence dia not 
sufficiently appear. NicholPs case, 1 R. ^ Ad. 21. An indictment 
for peiju^ stated, that H. L. stood charged by F. W. before T. S. 
clerk, a justice of the peace, w'ith having committed a trespass, by 
entering and being in the day-time on certain land in tiie pursuit of 
game, on the 12flh August, 1843, and that T. 8. prooeeded to the 
hearing of the charge, and that upon the hearing of the charge, the 
defendant C. B. falsely swore that he did not sec H. L. during the 
whole of the said 12tih of August, meaning that he the said C. B. did 
not ^ the said H. L. at all on the said 12w day of August in the year 
aforesaid; and that at ilte time he the said C. B, swore as aforesaid, 
it was material and hecessary for the said T. S. so being such justice 
as aforesaid, to inquire of, and be informed by, the said C. B., whe¬ 
ther he the laid C. B.;did see the said H. L. at all daring the said 12th 
•day of August in the year aforesaid. It was hold by Alderson, B,, 
that this averment of materiality was insufficient, because, con- 
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fiistently witli the averment, it might have been material for T,. S. in 
some otner matter, and not in the matter stated to have been in issue 
before him, to have put this question, and received this answer, li. 
V. Bwtimlonmp, 1 C. K. 366. An indictment for perjury on a 
charge of bestiaMty stated, that it was material “ to know the state 
of the said A, li.’s dress at the time the said offence was so charged 
to bo committed as aforesaid this was held by the judges to be a 
sufficient; averment of materiality, to allow the prosecutor to show 
that the flap of his trowsers was not unbuttoned (as sworn by -the 
defendant), and that his trowsers had no flap. Gardner's case, 2 
Moo. C\ C. 95. A witness having sworn at a trial that he did not 
write certain -words in the presence of D., it was held that the pre¬ 
sence of 1). might be a fact as material as the writing of the words 
and therefore that an assignment of peijury, charging that the 
defendant did write the words in question in D.’s presence was good. 
Ji. V. Schlcsinffer, 10 Q. JB. 670i; S. C. 17 X. J. M. C. 29. Where 
aftlaintiff in an action ibr goods sold swore falsely in cross-examina¬ 
tion that she had never been tried at the Old JJailey, and had never 
been in custody at the Thames police station, Campbell, C. J., held, 
on an indietnlent for peijurj-^, that this evidence was material. 
Zarey’s case,, 3 f. 4* A'. 26. 

In order to show the materiality of the deposition or evidence of 
the defendant, it is essential, where the perjury assigned is in an 
answer to a bill iu equity, to produce and prove the bill, or if the 
perjury assigned is on an affidavit, to produce and prove the previous 
proceedings, such as the rule nisi of the court in answer to which the 
affidavit in question has been made. If the assignment be on evi¬ 
dence on the trial of a cause, in addition to the production of the 
record, the previous evidence and state of the cause should be proved, 
or at least so much of it as shows that the matter sworn to was mate¬ 
rial. 2 8t(irh. Ev, 626, Ind ed. 

In an indictment for peijurj% Patteson, J., held that an averment 
that “ it became and was material to ascertain the truth of the matter 
hereinafter alleged to have been sworn to, and stated by the said 
J. G. upon his oath,” was not a good averment of materialit)'. 
Ooodfellow''s case, Carr, M, 569. 

Proof of the introductory averments.'] Where, in order to show the 
materidity of the matter sworn te, introductory averments have been 
inserted imthe indictment, those fpverments must be proved. % ltuss. 
hy Great 624. Where upon the trial of amindiotment containing an 
assignment of perjury in the following form, “ whereas in truth and 
in fact the said defendant at the time of effecting the said policy, 
that is to say, a certain policy purporting to have been written by 
one Kite by his agent, Meyer, on the 13th August, 1807, &o.; (and 
by other underwriters specified in the indictment) well Imew,” &o.; 
and on production of the policy it appeared to have been under¬ 
written DV Meyer for Kite on tne 15th; Lord Ellcnborough was of 
opinion, that as the prosecutor had chosen to allege a fact, material 
with reference to the knowledge of the defendant, it was necessary to 
prove it, and held the variance fatal. Muck's case, 1 Stark. iV. P, C, 
523, But see now, as to ^e jwwer of amendment, 14 & 15 Viet. o. 
100, a. 1, ante p. 107. 

But where the introductory averment is not matter of description, 
it is sufficient to prove the substenco of it, and a variance in other 
respects will be immaterial. Thus where the indictment averred the 
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poqury to have been committed in the defendant’s answer to a bill of 
discovery in the exchequer, alleged to have been filed on a day 
specified, and it appeared that the bill was filed of a preceding term, 
Lord EUenborough ruled that the variance was not material; since 
the day was not mleged as part of the record, and that it was sufficient 
to prove Ihe bill filed on any other daj'. Ruckus case, 1 Stark. N, P, C. 
521. And where perjury was assigned on an answer to a bill alleged 
to have been filed in a particular term, and a copy produced was of a 
bill amended in a subsequent term by order of the court, it was held 
to be no variance, the amended bill being part of the original biU. 

case, 2 Stark. Ec. 623. And again in a similar case, where 
the bill was stated to have been filed by A. against B. (the defendant 
in the indictment) and amflur, and in fact it was filed against B. C., 
and D., but the perjury was assigned on a part of the answer which 
was material between A. and B., l^ord Ellenborough held the variance 
immaterial. Sensotds case, 2 Camp. 509. See also Baily^s ease, 7 
(\ tk P. 264. The defendant was tried on an indictment for peijury, 
committed in giving evidence, as the prosecutor of an indiclanent 
against A. for an assault; and it appeared that the -indictment for 
the assault charged, that the prosecutor had received au injury, 
“ whereby his life was greatly despaired of.” In the indictment for 
peijury, the indictment for the assault was introduced in these 
words, “ which indictment was presented in manner and form follow¬ 
ing, that is to say,” and set forth the indictment for the assault at 
len^h, and oorroctly, with the omission of the word “ despaired,” in 
the above passage. It was insisted that this was a fatal variance, but 
the leamett judge who tried the case said, that the word tsnm- had so 
strict and technical a meaning as to make a literal recital necessary, 
but that by the words “ in manner and form following, that is to 
say,” nothing more was requisite than a substantial rociM, and that 
the vaiiance in the present ease was only matter of form, and did not 
vitiate the indictment. J/o//’*' ease, 2 Jims, hy Orea. 626. Where 
the indietment stated that an issttc oame on to bo tried, and it 
appeared that an information containing several counts, upon each of 
which issue was joined, came on to be tried, the variance was held 
immaterial. Joneses case, Peake, N, P. C. 37. The defendant was 
indicted for perjury in an answer'to a bill in chancery, which had been 
amended after the answer put in’. To prove the amendments, a wit¬ 
ness was called,‘ who stated that ^e amendments were made by a 
clerk in the six clerks* office, whose handwriting he knew, and tnat 
the olerk wrote the word - “ amendment” against each alteration. 
Lord Tenterden was of opinion, that this was sufficientproof of the 
amendments, but did not think it material to the case« BaycoeJds 
case, 4 a P. 326. 

Upon an indictment for peijniy coinimtted on a trial at the London 
sittings, the indictment alleged ^e trial to have taken place Wore 
Sir J. Littledale, one of the justices, &o. Ou producing the record, 
it did not anpear before whom the trial took place, but the postea 
stated it to have been before Sir C. Abbott, C. J,, &c. In point of 
fact, it took place before Mr, Justice Littledale. Lord Tenterden 
overruled the objootion, that this was a variance, saying—on a trial 
at the aesizee, the jiostea states the trial to have taken place before 
both |^# 06 s; it is considered in law as before both, though in fact 
it i» ;,l^ore hue only ^ and I am not aware that the postea is ever 
up hejte differently, when a judge of the court sits for the 
chief justice# R. y. Coppard, Moody MaV^. 118, Where an 
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1 ndiotment alleged that the defendant committed perjury on the trial of 
0 ne B., and that B. was convicted, and it appeared by the record when 
])roduoed that the judgment against B. haa been reversed upon error 
after tlio bill of indictment against the defendant had been found; 
it was held by Williams, J., that this was no variance. iJ. v. Meek, 
9 C, P. dl3. An indictment for perjury alleged the trial of an 
issue before E. S., Es^. sherifl’of D,, by virtue of a writ directed to 
the sheriff, the writ of trial put in evidence was directed to the 
'sheriff, and the return was of a trial before him; but it was proved 
that in fact the trial took place before a deputy, not the under sheriff. 
^Phis was held to be no variance. Dunn's case, 2 Moo, C. C, R. 297. 
iSee also It. v. Schhsinger, 10 Q. B, 670, Where an indic^ent for 
perjury assigned on on affidavit made for the purpose of setting aside 
a judgment, since the rule of H. T., 4 'Wm. 4, alleged, that the 
judgment was entered up, “ t» or as of" Trinity term, .5 Wm. 4, and 
the record of the judgment when produced, was dated “dune the 
20 th, 5 Wm. 4Patteson, J., held this to be a variance, and refused 
to amend under the 9' Geo. 4, o. 15. Qwke's ease, 7 C, P. 559. 
An allegation that judgment was “ entered up” in an action, is 
proved by the production of the judgment book from the office in 
which the incipitur is entered. R. v, Gordon, Carr. ^ M. 410. On 
a charge of peijury alleged to have been committed b^ore com¬ 
missioners to examine witnesses in a chancery suit, the indictment 
stated that the four oommissioners were commanded to examine 
the witnesses. Their commission was put in, and by, it the com¬ 
missioners, or any three or two of them, were commanded to examine 
witnesses; this was held by Coleridge, J., to bo a fatal varianoe, 
and he would notallow it to be amended. R. v. Ilyins, 9 C. ^ P. 
786. 

An allegation that the defendant made his warrant of attorney, 
directed to E. W. and F. B., “ then and stiU being attomies** of the 
Jv. B., is proved by putting in the wanant. Ihtd. Where in an 
indictment for peijury against C. 1). it was averred, that a cause was 
depending between A. B. and €. D.; Lord Denman, 0. J., held that 
a notice of set-off’intituled in a cause A. B. against C. D., Wf^ not 
sufficient evidence to snjiport the allegation. Stot:eld’s ease, 6 C.^ P, 
489. As to what is not a sufficient examined copy of a bill in 
chancery, see R. v. Christian, Carr. M. 388. 

An indictment for penury |tated that “ in the Whitechapel 
County Court of Middlesex, holden at, &c., in the county of Middlesex, 
before J. M. then and there being a judge of the court, a certain 
action of contract pending in the court between A. L. plaintiff and 
11. H. defendant came on to be tried” upon which trial A. L. was 
then and tliere duly sworn, “before J. M. then and there being judge 
of the court, and then and there having sufficient and competent 
authority to administer ^e oath to A. L. in that behalf it was 
held that it sufficiently appeared that the court in which aotiun 
was tried was held in pursuance of 9 & 10 Yiot. c. 95. Lavey v. Rey, 

2 Den. C. C. R. 504; S. C, 21 L. J. M. C. 10. 

Proof of tits falsity of the maUer sworn.'] Evidence must be given 
to prove the falsity of the matter sworn to by the defendant; but it 
is not necessary to prove that all the ntattexa assimed are falb^ for, 
if one distinct assignment of perjury be proved, rae defendant .ought 
to be found guilty. Rhodens case, 2 Lord Raym. 886 ; 2 W. Ml. 
790; 2 Stark. Rv. 627, 2d ed. And where the defendants oath is as 
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to his belief only, the aveiment that he “well knew to the contrary” 
must be |)roved. See 2 Chitty, V, L. 312; 2 Buss, by Cfrea, 643. 

** The nrst observation on this part of the case is, that the defendant 
swears to the best of his recollection, and it requires very strong proof, 
in suoh a ease, to show that the party is wilfully p&rjured; I do not 
mean to say that there may not be cases in which a party may not be 
proved to be guilty of penury, although he only swears to the best of 
his recollection; but 1 should say that it was not enough to show 
merely that the statement so made was untnie.” Per Tindul, C. J. 
Parker*8 ease, Carr, M. 639. 

An assignment of perjury that the prosecutor did not at the time 
and place sworn to, or at any other time or place, commit bestiality 
with a donkey (as sworn to) or with any other animal whatsoerer, is 
sufficiently proved by the evidence of two witnesses falsifying the 
deposition which had been sworn to by the defendant. Oardiner^s 
ease, 2 Moo, C. C. 95; A. C. 8 C. 4' P. Til. 

To convict a person of peijury before a grand jury, it is not smf- 
licient to show that the person swore to the contrary before the 
examining magistrate, as non constat which of the contradictory 
statements was the true one. Per Tindal, C. J., It. v. Ilnghcs, 1 
a K. 519. 

Where the prosecutor gave no evidence upon one of several assign¬ 
ments of pequry. Lord Denman refused to allow the defendant to 
show that the matter was not false. Jlemph case, 5 C. P, 468. 

F. was indicted for peijury, committed by deposing to an affidavit 
in a cause, wherein F. was the plaintiff and E. defendant, that E. 
owed F, 50^.; it was held that evidence that the cause was after the 
making of the affidavit referred by consent, and an award made that 
E. owed nothing to F., was not admissible in proof of the falsity of 
the matter sworn. Fontaine Moreauh ease, 11 Q. It, 1028; 8. C. 
17 L, J. Q. B. 187. “ The decision of the arbitrator,” said Denman, 
C. J., in delivering the judgment of the Court, “is no more than a 
declaration of his opinion, and there is no instance of suoh a decla¬ 
ration of opinion being received as evidence of a fact against the 
party to be affected by the proof of it in any criminal case.” 

Where the peijury is alleged to have been committed on a trial in 
the County Court, it is not necessary that the judge’s notes should be 
produced in order to prove what tihe prisoner then swore, but the 
evidence of any person who was present at the trial, and who took 
notes of what passed, and is able to swear to tbeir accuracy, is suf¬ 
ficient. Marini's case, 0 Cox's C, C. 107. 

Proof of the e<trrnpt intention of the defendant.l Evidence is 
essential, not only to show that the witness swore falsely in fact, but 
also, as far as circumstances tend to such proof, to show that he did 
so oormptly, wilfully, and against his better knowledge. 2 Starh. 
£v, 627, 2nd ed. In this, as in other cases of intent, the jury 
may infer ttie motive from the cironmstances. KnilPs case, 5 
B. ^ A. 929, (n). 

There must m proof that the false oath was taken with some 
degree of deliberation; for if, under all the circumstances of the 
case, it ap^nsars th&t )t was owing to the weakness rather than the 
of the party, as where it is occasioned by surprise or 
inadve^oe^ or by a mistake with regard to Die true state of the 
question, this would not amount to voluntary and corrupt peijuty. 
JIawk. P* C, h. 1, c, 69, s. 2; 2 Bass, by Grea, 097 ; 4 Bl, Com. 137. 
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iritnessei — r^muhn' wquisiteJ] It ia a goncrol rtde, that the tes¬ 
timony of a single witness is insu:%oient to oonviot on a choice of 
pequry. This is an arbitrary and peremptory rule, founded upon 
the general apprehension that it would he unsafe to convict, in a ease 
where there would be merely the oath of one man to be weighed 
against that of another. 2 Stark. Mv. 626, 2nd ed, ; 2 Russ, hy 
Orea. 649; JIawh. P. C. h. 1, c. 69 ; 4 M, Com, 358. But it is 
said that this rule must not be understood as establishing that two 
witnesses are necessary to disprove the fact sworn to by the defend¬ 
ant ; for, if any other material circumstance be proved by other 
witnesses, in confirmation of the witness who gives the direct tes¬ 
timony of penury, it may turn the scale and warrant a conviction. 
Lee^s ease, 2 Russ, ly Grca. 650. So it is said by Mr. Philb'ps, that 
it does not appear to have been laid down that two witnesses are 
necessary to disprove the fact sworn to by the defendant; nor does 
tliat seem to be absolutely requisite; that at least one witness is not 
sufiioient; and, in addition to his testimony, some other independent 
evidence ought to be produced. 1 PhiU, Ev. 141, 6th ed, “ There 
must be something in oorroboratioa which makes the fact sworn to 
not true if that be true also.” Per Alderson, R., in BmiUer's casCy 
2 Den. C. C, R. 402, infra, 

A distinction, however, appears to be taken between proving posi¬ 
tive allegations in the indictment, and disproving the truth of the 
matter sworn to by the defendant; the latter, as it is said, requiring 
the testimony of two witnesses. Thus Mr. Seijeaut Hawkins says, 
that it seems to bo agreed that two witnesses are required in proof of 
the crime of perjiu’y; but the taking of the oath and the facts deposed 
may be proved by one witness only. Hawk, P. C. b. 2, c. 46, s. 10. 
Bo it is said by Mr. Starkie (citing the above passage from Hawkins), 
that it seems the contradiction must be g^ven by two direct witnesses ; 
and that the negative, supported by one direct witness and by cir¬ 
cumstantial evidence, would not be sulfioieut. He adds, that he had 
been informed that it had been so held by Lord Tenterden. 2 Stark. 
Ev. 626, («}). 

In Champneifs case, 2 Lew. C. C. 258, Coleridge, J., said, “One 
witness in perjury is not sufficient, unless suimorted by circumstantial 
evidence of the strongest kind: indeed Lord Tenterden was of 
opinion, that two witnesses were necessary to a conviction.” See 
Mudie's case, 1 Moo. R. 128. The rule, that the testimony of a 
single witness is not sufficient to sustain an indictment for peijurj', 
is not a mere technical rule, but a rule founded on substantial justice; 
and evidence confirmatory of that one witness, in some slignt par¬ 
ticulars onl» is not sufficient to warrant a conviction. Per Cole- 
ridye, J,, Yates's case, Carr. M. 132, Where there were three 
^assignments of perjury upon evidence relating to one and the same 
transaction, at one and ^e same time and place, it seems to have 
been considered that the jury ought not to oonviot on one of the assign¬ 
ments, although there were several witnesses who corroborated the 
witness who spoke to such assignment, on the facts contained in the 
other assignments. R. v. Verrier, 12 Ad. E. 317 ; 2 Russ, hy 
Grea, 651, (n). And it has since been held, by Tindal, C. J., that 
the rule which requires two witnesses, or one witness and some 
sufficient corroboration, applies to eretj assignment of perjury in sin 
indictment. Parker^s ease, Carr. ^ M. 639; 8. C. 2 Russ, by Grm. 
654. In Boulter's case, 2 Den. C. C.R, 396 ; 8. C. 21 L.J. M. C. 67, 
peijury was assigned on a statement made by the prisoner, upon a 
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trial at Nisi Prius, that in June 18ul he owed no more than one 
quarter’s rent to his landlord: the prosecutor swore that the prisoner 
owed hvo quarters’ rent at that date; and to corroborate the pro¬ 
secutor’s evidence a witness was called, who proved that in August 
1850 the prisoner had admitted to him that he then «.wed his landlord 
three or &ur quarters’ rent. This was hold not to be sufficient corro¬ 
borative evidence to warrant a conviction, for the money might have 
been paid intermediately. In a case of perjury on a ohar|'e of 
bestiality, the dcfendmit swore that he saw the prosecutor committing 
the offence, and saw the flap of his trowsers unbuttoned. To disprove 
this, the prosecutor deposed that he did not commit the offence, and 
that his trowsers had no ; and to confirm him, his brother proved 
that at the time in question the prosecutor was not out of his presence 
more than tliroe minutes, and his trowsers had no flap. This was 
held by Patteson, J., to bo sufficient corroborative evidenee to go to 
the jury, who found the defendant guilty, Gardiner^n eaec, 2 Moo, 
C. C, 95. A. to prove an alibi for B. had sworn that B, was not qut 
of his sight between the hours of 8 a.m. and 9 a.m. on a certain 
day, and on this perjury was assigned; Patteson, J., held that 
evidence by one witness that between those hours A. was at one place 
on loot, and by another witness that between those hours B. was 
walking at another place six miles off, w'as sufficient proof of the 
as sig nment of perjury. Jiobcrts*s case, 2 C. <51* K. 207. 

Where a statement by the prisoner Idmself is given in evidence, 
contradicting the matter sworn to by him, it has been held not to be 
necessary to call two witnesses to prove the falsity; on6 witness, with 
proof of the admission, being sufficient. The defendant made infor¬ 
mation, upon oath before a justice of the peace, that three women 
were concerned in a riot at his mill (which was dismantled by a mob, 
on account of tlie price of com); and afterwards, at the sessions, 
when the rioters were indicted, he was examined conoeming those 
women, and having been tampered with in their favour, he then swore 
that they were not at the riot. There was no other evidence on the 
trial for perjury to prove that the women were in the riot (which was 
the penury assigned), but the defendant’s information, which was 
read. The judge thought this evidence sxifficient, and the defendant 
was convicted and transported. Anon, cor. Yates, and afterioardH 
Lord Mansfield, and JVihnnt and Aston, JJ., concurred, 5 B. ^ A. 
939, 940, (»); 2 Buss, hy Grm. 052. So in a case where the de¬ 
fendant had been convicted of perjury, charged in the indictment to 
have been committed in an examination before the House of Lords, 
and the only evidence was a contradictory examination, of the defend¬ 
ant before a committee of the House of Commons, ap^eation was 
made for a new trial, on the ground Uiat in peijiny two witnesses 
were neoesstury, whereas, in tliat case, only one witness had been 
adduced to prove the coitus delicti, vk, the witness who deposed to* 
the contradictory evidence given by the defendant, before me com¬ 
mittee of the House of Commons; and farther it was insisted, that 
the mere proof of a contradictory statement by the defendant on 
another occasion was not sufficient, without other ciroumstences 
showing a corrupt motive, and negativing the probability of any 
mis^l^ But the ^nrt held, that the evidence was sufficient, the 
cC(n||la[ictiDn being by the party himself; and that the jury might 
inf^he motive from tlie circumstance, and the rule was refu^, 
case6 B. A, 929, note (a.) So where, upon an indictment 
for ']^rjury,’in an aflldavit made by the defendant, a solicitor, to 
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-.oppose a motion in the court of chancery, to refer his hill of costa for 
taxation, only one witness was called, and, in lieu of a second witness, 
it was proposed to put in the d^endant’s bill of costs, delivered by 
him to the prosecutor; upon which it was objected that this was not 
sufficient, the bilhnot having been deliv^d on oath, Denman, C. J., 
was clearly of opinion, that the bill delivered by the defendant was 
sufficient evidence, or that even a letter written by the defendant, 
contradicting his statement on oath, would be sufficient to make it 
unnecessary to have a second witness. MayJtetc^s ease, 6 C, St P, 
;515. Thcro appears, however, to he an objection to this evidence, 
which is not easily removed, namely, that there is nothing to show 
which of the statements made by the defendant is the false one, where 
no other evidence of the falsity is given. Upon this subject the 
following observations were made by Holroyd, J.; Although you may 
believe that, on the one or the other occasion the prisoner swore what 
was not true, it is not a necessary consequence that ho committed 
peiHury; for there are cases in which a person might very honestly 
and conscientiously swear to a particular fact, from the best of his 
recollection and belief, and from other circumstances at a subsequent 
time, be convinced that he was wrong, and swear to the reverse, 
without meaning to swear falsely either time. Again, if a person 
swears one thing at one time, and another at another, you cannot 
fonvict, where it is not possible to tell which is the true and which is 
the fal^. Jackson’s case, 1 Ijmciu, C. C. 270. See also M. Y. 
Hughes, ante, p. 808. So in Harris’s case, 5 B. ^ A, 926, the court 
of K. B. were of opinion (p. 937), that pequry could not be legally ' 
assigned by showing contradictory depositions with an averment that 
each of them was made knowingly and deliberately, but without 
averring or showing in which of the two depositions the falsehood 
consist^. So where the defendant was charged with peijury com¬ 
mitted on a trial at the sessions, Gurney, B., held, that a depositioii 
made by the defendant before the magistrate entirely different from 
what he swore at the trial, was not in if^eK suffideut proof that the 
evidence he gave at the sessions was false, hut that other confirmatory 
proof must be adduced to satisfy the jury that he swore falsely at 
the trial. Strong confirmatory evidence having been given of tiie 
truth of the deposition, the defendant was found guilty. Wlieat- 
land*s case, 8 C. <IS“ P. 238. See the note on this case, 2 Mxm. by 
(jhrea, 652. 

The following observations on this subject, by an able writer on 
criminal law, are well deserving of attention. Where depositions, 
contrary to each other, have been emitted in the same matter by the 
same person, it may willi certainty be concluded that one or the 
other IS false. But it is not relevant to infer perjury in so loirae a 
, manner; the prosecutor must go a step further, tmd specify distinctly 
which of the two contains the frdsehood, and peril his case upon fhe 
means he possesses of proving perjury in that deposition. To admit 
the opposite course, and allow the prosecutor to libel on both depo¬ 
sitions, and make out his charge by comparing them together, without 
distinguishing which contains the truth and which the falsdiood, 
would be directly contrary to the precision justly required in criminiu 
proceedings. In the older practice this distinotion does not seem to 
have been distinctly recognised; but it is now justly considered indis¬ 
pensable that the peijury should be specified as existing in cme, aad 
the other deposition referred to in mmlum prohationis, to make out, 
along with other circumstances, where the truth really lay. AUson, 
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Pritic. Cr. Laic of Scot. 475. These remarks are applicable to the 
cases in our law, in which the ovidenoe of one witness, vis5., the party 
producing the contradictory statement, and the statement itself, have* 
been allowed as sufficient evidence to prove the falsity of the oath. 
Such statements may be used as strong corroborations of the prose¬ 
cutor’s case, and as such they are admitted in the Scotch law. A 
party cannot be convicted (says Mr. Alison) of perjury, upon the 
evidence merely of previous or subsequent declarations emitted by 
him, inconsistent with what he has sworn; because in dubio it must 
be presumed that what was said under the sanction of an oath was 
the truth, and the other an error or falsehood, but both such declara¬ 
tions and written evidence under his hand, inconsistent with what he 
has sworn, form important articles, which, with others, will be suffi¬ 
cient to make the scales of evidence preponderate against him. 
Principles of CritH. Law of Scot. 481. 

Statutes relatiny to perjHry.‘\ The principal statutory enactment 
respecting peijury is the 5 Eliz. c. 9 (the 28 Eliz. c. 1,1.) the opera¬ 
tion of which is, however, more connned than that of the common 
law ; and as it does not (see the 6 Eliz. c. 9, s. 18), restrain in an}' 
manner the punishment of perjury at common law, it has seldom 
been the practice to proceed against offenders by indictment under this 
statute. 

By sec. 3, the procuring any witness to commit perjury in any 
matter in suit, by writ, &o., concerning any lands, goods, &c., or 
when sworn m perpetuam rei memoriam, is punishable by the for¬ 
feiture of forty pounds. 

By sec. 4, offenders not having ^ods, &e., to the value of forty 
pounds, are to suffer imprisonment [and stand in the pUlory.] 

Sec. 5 enacts, that no person or persons, being so convicted or 
attainted, be from thenceforth received as a witness to be deposed 
and sworn in any court of record (within England, Wales, or the 
marches of the same), unliil such time as the judgment given 
against the said person or persons shall be reversed by attaint or 
otherwise; and that upon every such reversal, the parties grieved 
to recover his or their dam^os against all and every such person 
and persons as did procure the said judgment so reversed, to be first 
given Sjgaihst them, or any of them, by action or actions, to be sued 
upon his or their case or cases, according to the course of the common 
laws of the realm. 

^0. 6» enacts, that if any person or persons, either by the subor¬ 
nation, unlawful procurement, sinister persuasion, or means of any 
others, or by their own act, consent, or agreement, wilfully and cor¬ 
ruptly commit any manner of wilful perjury, by his or their depo¬ 
sition in any of the courts before mentioned, or being examined ad 
perptdwm rei tnenm'iamf that then every person or persons so 
offending, and being thereof duly convicted or attainted by the laws 
of this realm, shafl, for his or their said offence, lose ^d forfeit 
twenty pounds, and to have imprisonment by the space of six months, 
without bail or mainprize; and the oath of such person or persons so 
offending, from thcmceforth not to be received in any court of record 
witlusi tms realm ^England and Wales, or the marches of the same, 
u^ such time as the judgment given aminst the said person or 
perCOns shall be reversed by attaint or otherwise; and that, upon 
^ry such reversal, the parties grieved to recover his or their damages 
against all iiud every such person and persons as did procure the said 
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judgment so reversed to be given against them, or any of them, by 
action or actions to be sued upon his or their case or cases, according 
to the course of the common laws of this realm. 

It appears that a person cannot be guiltjr of peijury within the 
meaning of this statute, in any case wherein he may not be guilty 
of subornation of peijury within the same statute, and as the 
subornation of peijury there mentioned, extends only to subornation 
“ in matters depending in suit by writ, action, bill, plaint, or infor¬ 
mation, in anywise concerning lands, tenements, or hereditaments, 
or goods, chattels, debts, or damages, &c.,” no peijury, upon an 
indictment or criminal information, can bring a man within the 
statute. Ilmck, 1*. C. h. 1, c. 69. «. 19; Bac. Ah. Perjury, {B). 
The statute only extends to perjury by witnesses, and therefore no 
one comes within the statute by reason of a false oath in an answer to 
a bill in chanoei’v, or b^ swearing the peace against another, or in a 
presentment made by him as homager of a court baron, or for taking 
a false oath before commissioners appointed by the king. Hawk. 

C. h. 1, c. 69, s. 20. It seems that a false oath taken before the 
sheriff, on an inquiry of damages, is within the statute. Id. s, 22. 
j^o false oath is witW the statute which does not give some person 
a just cause of complaint; for otherwise it cannot be said that any 
person was grieved, hindered, or molested. In every prosecution on 
the statute, wcreforc, it is necessary to set forth the record of the 
cause wherein the peijury complained of is supposed to have been 
committed, and also fo prove at the trial of the cause, that there is 
actually such a record, by producing it, or a trim copy of it, which 
must agree with tliat set forth in the pleadings, without any ma¬ 
terial variance; otherwise it cannot legally appear that there ever 
was such a suit depending, wherein the party might be prejudiced 
in the manner supposed. If the action was by more than one, tlic 
false oath must appear to have been prejudicim to all the plaintiffs. 
Hawk. P. C. b. 1, t*. 69, s. 23; Bac. Ah. Perjury, {Ji). 2 Jtu$s, hy 
Grea. 620. 

Various provisions for facilitating tho punishment of persons guilty 
of perjury are contained in the 23 (leo. 2, c. 11. By sec. 3, the judges 
of assize, &o., may direct any witness to be prqsecuted for peijur}% 
and may assign counsel, &c. By sections 1 and 2, the indictment 
in perjury is much simpMed, it being made sufficient to set forth the 
substance of the offence charged upon the defendant; and by what 
court, or before whom the oath was taken (averring such court or 
jjerson to have a competent authorito'^ ^io administer the same), 
together with the proper averments to Mwfy tlie matter wherein the 
perjury is assigned, without setting forth the bill, answer, &c., or any 
part of any recorder proceeding, and without setting forth the commis¬ 
sion or authority of the court.or person before whom the peijury was 
committed; and so also with regard to indictments for suWnation'of 
lieijury. 

And now the 14 & 16 Viet. c. 100, extends the provisions of the 
23 Geo. 2, c. 11, and enacts, by sect. 19, “that it ^all and may be 
lawful for the judges or judge of any of the superior courts of common 
law or equity, or for any of her majesty’s justices, or commissioners 
of assize, nisi prius, oyer and terminer, or gaol delivery, or for any 
justices of the peace, recorder or deputy-rewrder, chairman, or other 
judge, holding any general or quarter sessions of the peace, mr for 
any commissioner of bankruptcy or insolvency, or for any judge or 
deputy-judge of any county <lourt or any court of record, or for any 
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i 'ustioes of tUe peace in special or. petty sessions, or foi* any sheriff, t r 
lis lawful deputy, before whom any writ of mquiiy, or writ of trial, 
from any of the superior courts shall be executed, in case it shall 
appear to him or them that any person has been guilty of wilful and 
oorrupt perjury in any evidence given, or in any antdavit, deposition, 
examination, answer,” or other proceeding, made or taken before bini 
or them, to direct such person to be prosecuted for such peijury, in 
ce»e there shall appear to him or them a reasonable cause for such 
prosecution, and to commit such person so d»ected to bo prosecuted 
until the next session of oyer and terminer, or gaol delivery, for the 
county, or other district, within which such peijury was committed, 
unless such person shall enter into a recognizanoo, with one or more 
sufficieht surety or sureties, conditioned for the appearance of such 
person at such next session of oyer and terminer, or gaol delivery, 
and that he will there surrender aud toko his trial, not depart tbo 

court without leave, and to require any person he or they may think 
fit to enter into a recognizance, conditioned to prosecute or gira 
evidence against such person so directed to be prosecuted as aforesaid* 
audio give.to the party so bound to prosecute a certificate of the 
same being directed; which certifioate shall be given without any fee 
or charge, and shall be deemed sufficient proof of such prosecution 
having been directed as aforesaid; and upon the production thereof, 
the costs of such prosecution shall, and are hereby required to be 
allowed by the court before whi^ any person shall be prosecuted or 
tried in pursuance of such directiou as aforesaid, unless such last- 
mentioned court shall specially otherwise direct; and where allowed 
by any such court in Ireland, such sums as shall be allowed shall be 
ordered by the said court to be paid to the prosooutur by the treasurer 
of the county in which such oficnce shall he alleged to have been 
committed, and the same ishall be presented for, raised, and levied 
in the same manner the cxpencss of prosecutions for felonies are 
now presented for, raised, and levied in Ireland. Provided always, 
that no suoh direction dr certificate shall he given in evidence 
upon any trial to bo had against any person upon a prosecution so 
directed as aforesaid. 

Sect. 20 enacts, “ for every indictment for perjury, or for unlaw¬ 
fully, wilfully, falsely, fraudulently, deceitfuliy, maliciously, or 
eorruptly taking, maHng, signing, or subscribing any oath, affir¬ 
mation, declaration, amdavi^ deposition, bill, answer, notice, 
certificate, or other writing, it shall be soffioient to set forth the 
substance of the offence i^arged upon the defendant, and by what 
court, or before whom, the oath, affirmation, declaration, affidavit, 
deposition,> bill, -answer, notice, certificate, or other writing, was 
taken, made, signed,' or subscribed, without setting forth the bill, 
answer, informatioB, indiotment, deolaration, or any part of any 
prooeed^g either in law or in equity, aud without setting forth the 
commission or authority of the court or person before whom such 
offence waft committed.** 

Sect. 21, enacts; “ In every indictment for subornation of peijurj', 
or for corrupt bargaining or contracting with ^y person to commit 
wiLful and corrupt peijuiiy, or for inciting, causing, or procuring any 
person unlawfully, wiifufly, falseljr, fraudulently, deceitfully, mali- 
oiously,' or corruptly, to take, make, si^n, or subscribe any oath, 
deolaration, affidavit, deposition, bill, answer, notice, 
certifioate, >or other‘writing, it shall be sufficient, wherever such 
peijury or other offence aforesaid shaUlkave been actually committed, 
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to allege the olfence of the persoh who actually committed such 
perjury or other offeuee in the manner hereinbefore mentioned, and 
then to allege that the defendant unlawfully, wilfully, and corruptly 
did cause and procure tho said person the said ofiSence, in manner and 
form aforesaid, te do and oommit, and wherever such peigury or 
other offence aforesaid, shall nofr have been actually committed, it 
shall be sufficient to set forth the substance of the offence charged 
upon the defendant without setting forth or averring any of the 
matters or things hereinbefore rendered unnecessary to he set forth 
or averred in the case of wilful and corrupj; pe:igury.” 

Sect. 22, enacts, that a certificate cohtsunmg the substance and 
effect only (omi^ng the formal part^ of the indictment and trial for 
any felony or mnraemeanor, purporting to he signed by the olerk of 
the court or other officer having the custody of the records of the 
court where such indictment was tried, or by the deputy of such 
clerk or other officer (for which certificate a fee of six shillings and 
eigbt|)ence and no more, shall be demanded or taken), shall, upon 
the trial of any indictment for perjury or snboraation of perjury, bo 
sufficient evidence of the trial of such indictment for felony or mis¬ 
demeanor, without proof of the signature or official character of the 
persou appearing to have signed the same,” 

Punishnmit.'] Perjury is punishable at common law with fine and 
imprisonment, at the discretion of the court. 

By tho 2 Geo. 2, o. 25, s. 2 (in Ireland the 3 Geo. 2f c. 4, made 
perpetual by the 17 & 18 Geo. 3, c. 36), “the more eftbetu^ly to 
deter persons from committing wilful and corrupt perjury or subor¬ 
nation of perjury,” it is enacted, that “besiaes the punishment 
already to he infiicted by law for so great crimes, it shall and may be 
lawful for the court or judge before whom any person shall be oon- 
vioted of wilful and corrupt perjury, or subornation of peijury, 
according to the laws now in being, to order such person to be sent 
to some house of oorrectiou within the same county, for a timo not 
exceeding seven years, there to be kept to hard labour during all the 
said time, or otherwise to be transported to some of his Majesty’s 
plantations beyond the seas, for a term liot exceeding seven years, 
as tlie court diall think most proper: and thereupon judgment shall 
he given, that the person convicted shall he committed or transported 
accordingly, over and beside such punishment as shall be adjudged 
to be inflicted on snob person,*agreeable to tho laws now in being; 
and if transportation be directed, the same shall be executed in such 
manner as is or shall be provid^ by law for the transportation of 
felons; and if any person so committed or transported shall volun¬ 
tarily escape or break prison, or return from transportation, before 
the expiration of the time for which he shall he ordered to he trans¬ 
ported as aforesaid, such person being thereof lawfully oonvioted, 
slmll suffer death as a felon, without benefit of clergy, and shall be 
tried for such felony in the county where he so esoaped, or where he 
shall be apprehended.” 

By the 3 Geo. 4, c. 114 (the 7 Gbo. 4, c. 9,1.), persona pilty of 
penury or subornation of perjury, m^ he sentenced to hard rabour. 

By the 7 Wm. 4 & 1 Vict. e. 23 (tJ. K.), the punishmelif of tho 
pilloiy is abolished. ' , 

Pos^oninff trials for perfury.] It is the practice at the central 
criminal court not to try an iifaietment for peijury arising out of a 
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ciTil suit, while that suit is in anyway undctemined, excejpt in oases 
where the court in which it is pending postmne the decision of it, 
in order that the criminal charge may be nrst disposed of. Ashbuni\ 
8 C, P, 50. 


sxTimiiiirATiON OP PEEJirnr. 

Subornation of peijury, at common law, is the procuring a man to 
tahe a false oatli amounting to peijury, the man actually taking such 
oath; but if he do not actually teke it, tho persoifiby whom he was 
incited is not guilty of suhomation of perj ury ; yet he may be punished 
by tine and cor^ral punishment. Jlairk. P. C. h. 1, s. 69, c, 10. 

Upon an indictment for subornation of peijury, the prosecutor 
must prove, 1, the inciting by the defendant, and that be luiew that 
the evidence to be given was false; and 2, the taking of the lalse 
oath by the witness, &c. Sec now, 14 & 15 Viet. c. 100, s. 21, ante^ 
p. 814. 


Proof of'the incitemmt.'] The incitement may be proved bv calling 
the party who was suborned. The knowledge of the dcfenmuit that 
the evidence about to be given would be false, will probably appear 
from the evidence of the indictment, or it may be collected from other 
circumstances. 


Proof of the takinif tf the faUe aath,'\ In general the proof of 
the i)erjury will be the same as upon an indictment for periury, 
against tho witness who perjured himself; and even if the mtter 
has been convicted, it will not, as it seems, be sullicient, against Uie 
party who has suborned him, to prove merely the record of the con¬ 
viction; but the whole evidence must be gone into as upon the 
former trial. The defendant was indicted for procuring one John 
Macdaniel to lake a false oath. To prove tho taking of the oath 
by Macdaniel, the record of his conviction for perjury was pro¬ 
duced. But it was insisted for the defendant^'that the record was 
not of itself suificieht evidence of the fact; that tho jury had a 
right to he satisfied that such conviction was correct; that the de¬ 
fendant had a right to controvert the guilt of Macdaniel, • and that 
the evidence aven on tho trial of the latter ought to be submitted 
to the consideration of tho present jury. The recorder obliged 
the counsel for the crown to go through the whole case in the sam^ 
manner as if the jury had been charged to try Macdaniel. Iteilly*s 
case, 1 Leach, 455. Utwn this case Mr. Starkie has made mo 
following observations:—This authority seems at first sight to be 
inconsis^t with that class of oases in which it has been held that, 
as against an accessary before the fact to a felony, the record of the 
conviction of the principal is evidence of the fact. If the prisoner, 
instead d being ^ndicted as a principal in procuring, &c., had 
been indicted as accessaiy before the fact, in procuring, &c., the 
record w<iild clearly have been good primu facie evidence of the guilt 
of the pimcipal. it is, however, to be recollected, that this doowine 
rests ratwr upon technical and artificial grounds, than on any clear 
and satisfactory principle of evidence. 2 Stark. iiV. 627, 2d ed. 
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It may olso^e observed, that the indictment for subornation of per- 

S does not set forth the conviction of the party 'who took the false 
, but only the preliminary circumstanceB and the taking of the 
oath; forming an allegation of the guilt of the }iarty, and not of his 
convictwn ; and ki Turner''s case, 1 Moo. C. C, 347, ante, p. 63, - 
the judges expressed a doubt whether, if an indictment against a 
receiver stated, not the conviction, but the guilt of the principal 
felon, the record of the conviction of the principal would be sufficient 
evidence of the guilt. 
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Offence at common law."] The olFencc of piracy at common law 
consists in committing those acts of robbery and depredation uj)on 
the high seas, which, if committed on land, would have amounted to 
felony there; though it was no felony at common law. 2 East, 
P. a. 796; 4 El. Com. 72; Hawk. P. C. c. 37, s. 4. Before the 
28 Hen. 8, c. 15, the offence was only punishable by tlie civil law, 
and that statute does not render it a felony. By other statutes, how¬ 
ever, which will be presently noticed, the offence is made felony, and 
the nature of the offence which shall constitute piracy is specifically 
described. ^ 

“The offence of piracy <at common law is nothing more than 
robbery upon the high seas; but by statutes passed at various times, 
and still in force, many artificial offences have been created, which 
are to be deemed to amount to piracy.” Report of Comm, of Grim, 
Law, 

Slat. 11 ^ 12 JVm. 3, c. 7.] By the 11 & 12 Wm. 3, c. 7 (E.), 
s. 8, “ if any of his majesty’s nature horn subjects or denizens of this 
]dn|;dom shall oommic any piracy; or robbery, or any act of hostility 
against others, his majesty^s subjects upon the sea, under colour of 
any commiswon from any foreign prince or state, or pretence of 
authority from any person whatsoever, such offender or offenders 
shall be deemed, adjudged, and token to be pirates, felons, and 
robbers, &o.” 

By 8. 9, “ if any commander, or master of any ship, or any seaman 
or mariner, shall inif any place where the admiral has jurisdiction, 
betrayr his trust, and turn pirate, enemy, or rebel, and piratically and 
felomously run away with his, or their, ship or ships, or any barge, 
)>oat, ordnance, ammunition, goods, or merchandise, or yield them up 
voluntarily to any pirate; or shall bring any seducing message from 
any pirate, enemy, or rebel; or consult, combine, or confederate with 
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or attempt, or endeavour to corrupt any commander, master, officer, 
or mariner, to yield up, or run away with any ship, goods, or mer¬ 
chandise, or turn pirates, or go over to pirates; or if any person shall 
lay violent hands on his commander, whereby to hinder him from 
fighting in defencft of hia ship and goods committed to his trust, or 
shall confine his master, or make', or endeavour to make, a revolt in 
his ship, he shall be adjudged, deemed, and taken to be a pirate, 
felon, and robber [and suffer death," &o.] 

Upon the above section (9) of the 11 & 12 Wm, 3, c. 7, it has 
been decided by the twelve judges, that the making, or endeavouring 
to make, a re^’olt on board a ship, with a view to procure a redress of 
what the ])risoni|p may think grievances, and without any intent to 
run away with tne ship, or to commit ai^ act of piracy, is an offence 
within the statute. Hosting’s case, 1 Moo. C. C. 82, 

Sfot. 8 (7eo. 1, c. 24.] By the 8 Geo. 1, c. 24, (E.) s. 1, “in case 
any^erson or persons belonging to any ship, or vessel whatsoever, 
upon meeting any merchant ship, or vessel on the high seas, or in any 
jtort, haven, or creek whatsoever, shall forcibly board or enter into 
such shii» or vessel, and though they do not seize or carry off such ship 
or vessel, shall throw overboard, or destiny any part of the goods or 
raerchandiso belonging to such ship or vessel, the j^erson or persons 
guilty tlieroof, shall in all respects be ddemed and jmnished as pirates 
as aforesaid." 

And by the same section, “ if smy commander or master of any ship 
or vessel, of any other person or i)er8()ns shall anywise trade with any 
jnratc, hy truck, barter, cxehango, or in any other manner, or shall 
furnish any pirate, felon, or rubbtir upon tlie seas, with any ammuni¬ 
tion, provision, or stores of any kind; or shall fit out any sliip or 
vessel knowingly, and with a desig-n to trade with any ])irate, felon, 
or robber upon the seas: or if any person or persons shall anyways 
consult, combine, confederate, or correspond with any pirate, felon, or 
robber on the sc'as, knowing him to be guilty of such })iracy, felony, 
or robbery, every such offender shall be deemed and adjudged guilty 
of piracy, felony, and robbery." 

Statute 18 Geo. 2, c. 30.] By the 18 Geo. 2, c. 30, (E.) all persona 
being natural born subjects or denizens of his majesty, who, during 
any war, shall commit any hostilities upon the sea, or in any haven, 
river, creek, or place where the admiral or admirals have power, 
authority, or jurisdiction, against bis majesty’s subjects, by virtue or 
under colour of any commission from any of nis majesty’s enemies, or 
shall he any other ways adherent, or giving aid or comfort to his ma¬ 
jesty’s enemies upon the sea, or in any haven, river, creek, or place 
where-the admiral or admirals have power, &c., may bo tried as pirates, 
felons, and robbei-s in the court of admiralty, in the same manner as 

f uratos, &c., are by.the said act (11 & 12 Wm. 3,) directed to be tried, 
and shall suller death.] 

Und(jr this statute it has Been held, that persons adhering to the 
king's enemies, hy cruising in their ships, may bo tried as pirates under 
the usual commission granted by virtue of the statute 28 Hen. 8, 
Evans's case, 2 East, P. 0, 798. 

Stat. 32, Geo. 2, c, 25.] By the 32 Goo. 2, o. 25, s. 12, in case any 
commander of a private ^ip or vessel of war, duly commissioned by 
the 29 Geo. 2, c. 34, or by that act, shall agree with any commander 

N N 2 
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or other person belonging to any neutral or other ship or vessel (ex¬ 
cept those of his majesty’s declared enemies) for the ransom of any 
such neutral or other ship or vessel, or cargo, after the same has been 
taken as a prize, and shall, in pursuance of such agreement, quit, set 
at liberty, or discharge any such prize, instead or* bringing it into 
some port of bis majesty’s dominions, such offender shall be deemed 
and adjudged guilty of piracy, felony, and robbery, and shall suffer 
death. See stat. 22 Oeo. 3, c. 25, and 2 East, P. C. 801. 

Stat. 5 Geo. 4, e. 11.3 —dealing in A’Zflres,] By the o Geo. 4, c. 113, 
(U. K.) 8. 9, the carrying away, conveying, or removing, of any person 
upon the high seas for the purpose of his being iniiprtcd or brought 
into any place as a slave, or being sold or dealt witn as such, or the 
embarking or receiving on board any person for such purpose, is made 
piracy, ftlony, and robbery, punishable with death. By sec. 10, the 
dealing in Biavos, and other offences connected therewith, are made 
felony. 

Now by the 7 Wm. 4 & 1 Viet. c. 91, (B. K.) the punishment of 
death, imposed by the ninth section of the above statute, is abolished, 
and transportation for life, &c., substituted. 

The provisions of the statute 6 Geo. 4, c. 113, are not confined to 
acts done by British subjects in furtherance of the slave trade in 
England or the British colomes, but apply to acts done by British 
subjects in furtherance of that trade in places which do not form part 
of the British dominions. Per Mauh and Wightman, JJ., R. v. 
ZuluHa, 1 C. ^ K. 215. In order to convict a party whd is charged 
with having employed a vessel for the purpose of slave trading, it is 
not necessary to show that the vessel which carried out the goods was 
intended to be used for bringing back slaves in retium; but it will be 
sufficient if there was a slave adventure, and the vessel was in any 
way engaged in the advancement of that adventure. Ibid. * 

On the 26th February, 1845, tlie Felicidade, a Brazilian schooner, 
fitted up as a slaver, surrendered to the armed boats of her majesty’s 
ship Wasp. She had no slaves or. board. The captain and all his 
crew, except Majaval and three others, were taken out of her and put 
on board the AVasp. On the 27th Febiuary, the three others were 
taken out and put on board the Wasp also. Cerqueira, the captain, 
was sent back to the Felicidade, which was then manned with sixteen 
British seamen, and placed under the command of lieutenant Stupart. 
The lieutenant was directed to steer in pursuit of a vessel seen from 
the Wasp, which eventually turned out to be the Echo, a Brazilian 
brigantine, having slaves on board, and commanded by Serva, one of 
the prisoners. After a chase of two days and nights, the Echo 
ETirreiidered, and was then taken possession of by Mr. Palmer, a 
midshipman, who went on board her, and sent Serva and eleven of 
the crew of the Echo to the Felicidade. The next morning lieutenant 
Stupart took command of the Echo, and placed Mr. Palmer and nine 
British seamen on board tho Felicidade in charge of her and the 
prisoners. The prisoners shortly after rose on Mr. Palmer and his crew, 
killed them all, and ran away with the vessel. She was recaptured by 
a British Vessel, and the prisoners were brought to this country, and 
tried at Exeter foi*murder. The jury found them guilty. The Wn- 
dation of the conviction pursuant to the summing up of the learned 
baron (Platt), who tried the ease, was, tlmt the helicidade was in the 
lawful custody of her majesty’s officers, lhat all on hoard that vessel 
were within her majesty’s admiralty jurisdiction ; and that the jury 
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Bhould find the prisoners guilty of murder, if satisfied by the evidence 
that they plotted together to slay all the English on board, and run 
away with the vessel; that, in carrying their design into execution, 
Alajaval slew Air. Palmer, by stabbing him and throwing him over¬ 
board, and that tlve other prisoners were present, aiding and assisting 
Alajaval in the commission of the murder. On a case reserved for the 
opinion of the judges, objections to these points were argued by the 
counsel for the prisoners, and the conviction was held to be wrong. 
Reg. V. Serva and othersy 1 Den. C.^. R. 104. 

Proof of tlm piracy.’] The prosecutor must rfve evidence of facts, 
which, had the transaction occurred within the body of a county, 
would have rendered the offender guilty of larceny or robbery at com¬ 
mon law. He must, therefore, show a taking animofurandi and Inert 
causd. It is said that if a ship is attacked by a pirate, and the master, 
for lier redemption, gives his oath to pay a certain sum, though there 
is iji) taking, yet it is piracy by the law marine, but by the common 
law there must be an actual taking, though hut to the value of a 
j>enny, as in robbery. 1 BeuweSy Lex Merc. 25, citing 44 Ed. 3, 14, 
4 Hen. 4. If a ship is riding at anchor, with part of tlie marines in 
her boat, and the rest on shore, so that none remain in the sliip, if she 
be attacked and robbed, it is piracy. 1 BcaweSy Lex Merc. 253, 
citing 14 Edw. 3, 115. » 

Proof with regard lo the persons guilty of piracy.] The subject of a 
foreign power in amity with this country may be punished for Mracy 
committed upon English property. 1 BeaweSy Lex Merc. 251. A 
person having a special trust of goods will not be guilty of piracy by 
converting them to his own use ; as where the master of a vessel with 
goods on board, ran the goods on shore in England, and burnt tlie 
ship witli intent to defraud the owners and insurers, on an indictment 
for piracy and stealing the goods, it was bold fi) be only a breach of 
trust, and no felony, and that it could not be piracy to convert the 
goods in a fraudulent manner, until the special trust was deter¬ 
mined. Mason's case, 2 East, P. C. 796: Mod. 74. But it is other¬ 
wise with regard to’the mariners. Thus where several seamen on 
board a ship seized the captain, he not agreeing with thorn, and after 
putting him ashore, earned awav the ship, and subsequently com¬ 
mitted several piracies, it was held that this force upon the captain, 
and carrying away the ship, was piracy. Maye's ease., 2 Phtst, P- f. 
796, The prisoners were convicted upon a count charging them willi 
feloniously and piratically stealing sixty-fivo fathoms of cable &c., 
upon the high seas, within the jurisdiction of the admir^ty. It a])- 
peared that they were Deal pilots, who having been applied to by tlie 
master to take the vessel into llamsgate, had in collusion with him, 
cut away the cable and part of the anchor, which had before been 
broken, for the purpose of causing an average loss to the under¬ 
writers. It was objected that the offence of the prisoners was not 
larceny, having been committed by them jointly with the master of 
the vessel, not for the purpose of (lefrauding tlie owners, but for the 
purpose of defrauding the underwriters for the benefit of the owners. 
A majority of the judges, however, held the conviction right. C’Mr- 
ling'a ease, Russ. ^ Ry. 123. 

Proof with regard to accessaries.] Accessaries to piracy were triable 
paly by the civil law, and if their offence was committed on laud, they 
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were not punishable at all before the 11 & 12 Wm. 3, c. 7, s. 10. 
And now by the 8 Geo. 1, c. 24, s. 3, all persons whatsoever, who, by 
the 11 & 12 Wm. 3, c. 7, are declared to be accessary or accessaries 
to any piracy or robbery therein mentioned, are declared to be prin¬ 
cipal pirates, felons, and robbers, and shall be inquired of, heard, de¬ 
termined, and adjudged, in the same manner as persons guilty of 
piracy and robbery may, according to that statute, and shall suffer 
death in like manner as pirates, &o. 

The knowingly abetting a piite, within the body of a county, is 
not triable at common law. Admiralty ewse, 13 Mep, 53. 

Vefiue ami iriai.'] The decisions with respect to the venue for 
offences committed on the high seas have been stated, atite, p. 250. 

By the 46 Oeo. 3, c. 54, all treasons, piracies, felonies, robberies, 
murders, conspiracies, and other offences, of what nature or kind 
soever, committed upon the sea, or in any haven, river, creek, or place, 
w'herc the admiral or admirals have power, authority, or jurisdieijon, 
may be inquired of, tried, &o., according to the common course of the 
laws of this realm ; and for offences committed uj)on the land wdthin 
this realm, and not otherwise, in any of his majesty’s islamls, planta¬ 
tions, colonies, dominions, forts, or factories, under and by virtue of 
tile king’s commission or commissions, under the great seal of Groat 
Britain, to be directed to aljw such four or more discreet persons as 
the lord chancellor, &c., shall from time to time think fit to appoint, 
The commissioners are to have the same powers as commissioners under 
the 2|8 Hen. 8. 

Punishment under the 7 T-Tw. 4 and 1 Viet. e. 88.] By the 7 Wm. 
4 and 1 \'ict. c. 88, (U. K.) so much of the 28 II. 8, c. 15, the 11 & 
12 Wm. 3, c. 7 ; the 4 Geo. 1, c. 11, s. 7 ; the 8 Goo. 1, e. 24; and 
the 18 Geo. 2, e. 30^ as rtlate “ to the punishment of tiie erime of 
piracy, or of any offence, by any of the said acts, declared to he piracy, 
or of accessaries thereto respectively,” are repealed. 

By s. 2, “ whosoever wdth intent to commit, or at the time of or im¬ 
mediately before, or immediately after committing the crime of piracy 
in respect of any ship or vessel, shall assault with intent to murder, 
any person being on board of, or belonging to such ship or vessel, or 
shall stub, cut, or wound any such person, or unlawfully do any act by 
which the life of such person may he endangered, shall be guilty of 
felony and being convicted thereof, shall suffer death as a felon.” 

Bv s. 3, “ whosoever shall be convicted of any offence, which by any 
of the acts hereinbefore referred to, amounts to the crime of piracy, 
and is thereby made punishable with death, shall be liable, at the 
discretion of the court, to he transported beyond the seas for the term 
of the natural life of such offender, or for any term not less than fifteen 
years, or to be imprisoned for any term not exceeding three years.” 

By s. 4, “ in the case of every felony punishable under this act, 
every principal in the second degree, and every accessary before tho 
fact, shall be punishable with death or otherwise, in the same manner 
as the principal in tlie first degree, is by this act punishable, and 
every accessary after the fact to any felony punishable under this act 
shall, on convictitgi, be liable to be imprisoned for any term not ex¬ 
ceeding two years.” 

By s. 5, in cases of imprisonment the court may award bard labour, 
and solitary confinement not exceeding one month at any one time, 
and three months in any one year. 
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SMute 7 Wm, 4 and 1 Viet. c. 36.] The law with regard to tlie 
embezzlement of letters by persons employed in the post-otfice was 
formerly contained in tbe 5 Geo. 3, c. 25, s. 17, 7 Geo. 3, o. 50, s. 1, 

6 42. &o. 3. c. 81, s. 1. The provisions of those acts were after¬ 
wards consolidated in the 52 Geo. 3, c.' 143. 

By the 7 Wm. 4 and 1 Yict. e. 32, (U. K.) the last mentioned 
statute and all other enactments relative to offences committed against 
the post-oflice (excepting so much of the 5 Geo. 3, c. 25, and tbe 

7 Geo, 3, 0 . 60, as respectively relate to any felony or other offence 
committed within the British dominions in America and th^West 
Indies) were repealed, and the law was consolidated and further pro¬ 
visions made, by the 7 Wm. 4 and 1 Viet. c. 36, (U. K.) which came 
into operation on the same day as the 7 Wm, 4 and 1 Vict. c, 32. 

Offences hy officers employed under the post-office—(gening or de¬ 
taining Utters.'\ By the 7 Wm. 4 and 1 Vict. c, 36, (U. K.) s. 25, 
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“ every ^raon employed by or under the post>offioe who shall con¬ 
trary to his duty open or procure or suffer or be opened a post letter, 
or sliall wilfully detain or delay, or procure or suffer to be detained or 
delayed, a post letter, shall in England and Ireland be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and being con¬ 
victed thereof shall suffer such jmnishment by fine or imprisonment, 
or by both, as to the court shall seem meet; provided always, that 
notliing herein contained shall extend to the oj^ning or detaining or 
delaying of a post letter returned for want of a true direction, or of a 
post letter returned by reason that the person to whom the same shall 
be directed is dead or cannot be found, or shall have refused the same; 
or shall have refused or neglected to pay the postage thereof; nor to 
the opening or detaining or delaying of a post letter in obedience to 
an express warrant in writing under the hand (in Great Britain) of 
one of the principal secretaries of state, and in Ireland under the 
hand and seal of the lord lieutenant of Ireland.” 

Offences hg officers employed in the post-office — stealing^ embes^ing, 
secreting^ or destroying letters.'I By sect. 26, “ever}'' pt rson employed 
under the post office who shall steal, or shall for any jnirpose what¬ 
ever, embezzle, secrete, or destroy, a post letter, shall lu England and 
Ireland be guilty of felony, and in Scotland of a high crime and 
offence, and shall, at the discretion of the court, either bo transported 
beyond the seas for the term of seven years, or be imprisoned for any 
term not exceeding three years ; and if any such post letter so stolen 
or embezzled, secreted, or destroyed, shall contain therein any chattel 
or money whatsoever, or any valuable security, every such offender 
shall be transported beyond the seas for life.”* 

fVhat is a post letter, Under the 26th section, it has been held, 
that where an inspector secretly put a letter, prepared for the piirposc, 
containing a sovereign, amongst some letters, which -a letter-carrier 
suspected of disbouesty was about to sort, and the lelfer-oarrier stole 
the letfir and sovereign, that he was not rightly convicted of stealing 
a post lettery siich letter not having been put in the post in the ordinary 
way, but was rightly convicted of larceny of the sovereign, laid as the 
property of the postmaster-general. RatMond sense, 2 Moo. C. C. 242. 
To make a man liable under this section, the letter must have come 
into bis hands in the ordinary course of the pofct-office. Shepherd's 
ease, 26 L. J. M. C. 52. See also Gardener's ease, 1 C. ^ K. 626. 
The president of a department in tlic post-office put a half-sovereign 
into a letter, on which he wrote a fiotitious address, and dropped the 
letter with the money in it into the letter box of a post-office recei v- 
ing house where the prisoner was employed in the service of the 
post-office. It was held that this was a stealing of a post letter con¬ 
taining money, within tire statute, and that this was not the less a 
“post letter’’ within that enactment, because it had a fictitious 
address. Young's case, 1 Den. C. C. IL 194. Where a person took 
a money letter to the post-office which was at an inn, and did not 
put iliiinto the letter box, hut laid the letter and the money to prepay 
it ujron a table in the passage of the inn, in which passage the letter 
box was, telling the prisoner, a female servant, who was not autho¬ 
rised to receive letters, who said slie would “give it to them,” but 
who, instfad of doing so stole the letter and its contents; I’atteson, 
J., held that this was not a “ post letter ” within the moauiug of 
the statute. Harley's case, 1 C,. ^ K. 89. 
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A servant bein|? sent with a letter, and a penny to prepay the 
postage at a receiving house, found the door shut; and in consequence 
j)ut the penny inside the letter, and fastened it in by the means of a 
pin, and then i»ut the letter into the unpaid letter box. A messenger 
in the general past-office stole this letter with the penny in it. It 
was held by Lord Donman, C. J., that he might be convicted of 
stealing a post letter containing money, although the money was 
not put into the letter for the purpose of being conveyed by means 
of it to the person to whom it was addressed. Mence's case, Carr, 
^ M. 234. 

Offences hy officers employed in the post'■office—stealing or embez¬ 
zling printed voles, newspapers, fly sect 32, “ for the protection 

of printed votes and proeiiedings in parliament and printed news- 
]>apers,” it is enacted, that “ every person employed in tho post-office 
who shall steal, or shall for any purjwse embezzle, secrete, or destroy, 
orsihall wilfully detain or delay in course of conveyance or delivery 
thereof by the post, any printed votes or proceedings in parliament, 
or any printed newspaper, or any other printed paper whatever sent 
by the post wdthout covers, or in covers open at the sides, shall m 
England and Ireland be guilty of a misdemeanor, and in Scotland of 
a crime and offence, and being convicted ther<H)f shall suffer such 
punishment hy line or imprisonment, or by Ijtfth, as to the court 
shall seem meet.” 

Proof of being employed by or under the post-office,'] The employ¬ 
ment oi' the offender “ by or under the post-office ” must be proved. It 
is not necessary in these cases to produce the actual appointment of 
the i>risoner, it is sufficient to show that he acted in the capacity 
imputed to him. Porretfs case, 6 C. ^ P. 124 ; Pee's case, Id. 606, 
The prisoner indicted on tlie 7 Oeo. 3, s. 50, (which stated the 
special caj)acit|jB8 of the parties employed in the post-oflice), in tlie 
lirst and third counts, as “a person employed in sorting and charging 
letters in the post-office,” in the sebond and fourth counts, as “ a per¬ 
son employed in the business relating to the general post-officeit 
appeared that he was only a sorter and not a charger, and he was con¬ 
victed on the second and. fourth counts only. It was objected that 
as he was acquitted on the counts charging him as a sorter and 
charger, and it was not proved that he was employed in any other 
capacity than that of a sorter, he ought not to have been cqpvictod 
on tlie second and fourth counts. The judges thought the objection 
valid, but were inclined to be of opinion that the pnsoner might have 
been properly convicted upon the first and third counts by a special 
finding that he was a sorter only. Shatv’s case, 2 Past, P. C. 680 ; 

2 W. Bl, 789; 1 Leach, 79. In a subsequent case where the prisoner 
was described as a post-boy and rider, and was proved to be only a 
post-boy, being convicted, the judges held the conviction right, say¬ 
ing that a post>*boy riding on horseback was a rider as well as a post¬ 
boy. Ellins's case. Buss, By. 188. A person employed at a 
receiving house of the general post-offioe to clean boots, &o., afid who 
occasionally assisted in tying up the letter-bags, was held not to be a 
person employed by the post-office within the 52nd Oeo. 3, o. 143, s. 2. 
Pearson's case, 4 C. ^ P. 572. S. delivered two 61. notes to Mrs. D., 
the wife of the postmaster of C., at which post-offioe money orders 
were not granted, and asked her to send them by O., the letter 
carrier from C. to W., in order that he might get two 51, money 

ItlT 8 
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orders for them at the W. post-office. Mrs. D. grave these instructions 
to (i., and put the notes b}' his desire into his bag. G. ai't<'rwards 
took the noUiS out of the bag, and pretended when ho got to the W, 
post-office that he had lost them. It was found by the jury that G. 
had no intention to steal the notes when thtjy weufi given <o him by 
Mrs. 1). It was held that the notes were not in G’s possession in the 
course of his duty as a post-office servant. GIuhs's case, 1 Den. 
C.'C. Jt, 215. The jmsoner was employed to carry letters from C. A. 
to F., such emplo}mont being complete upon the delivery of the 
letters at F. Upon one occasion, at the request of the post-master at 
F., the prisoner assisted in sorting the letters at that place, and 
whilst so engaged, stole tme of the letters containing money. Jt was 
held by the court of criminal ap])eal, that the prisoner was a person 
“ employed under the post-office,” within the 1 Viet. e. 36, s. 26. 
Peasvn's rose, 1 Dears. i\ C. Jt. 226. Coleridge, J., distinguished 
Glass's case, which had been relied on by the prisoner’s counsel, 
observing that in that case, “ it was not the biisincss of the post-mas ter 
to get money orders.” So tin; liost-mistress of G. received from A. a 
letter unsealed but addressed to B., and with it 1/. for a post-office 

« ’der, 3(1. for the poundage on the order. Id, for Uie postage, and Id. 

r the person wJio got the order. S. gave the letter unsealed and 
the money to'the prisoner, who was the letter-carrier from G. to L., 
telling him to get tim order at L., and enclose it in the letter, and 
post the letter at L.*'he prisoner destroyed the letter, never procured 
the order, and kept the money. Cresswell, .1., held that he was 
indictable under s. 26 of the statute of I Viet. c. 36., he being at the 
time in the employment of the post-office. liichcrstaff's ease, 2 
C. <§■ JT. 761. 

Where the prisoner was employed bj" a post-mistress to carry letters 
froml). to IJ., at a weekly salary paid him by the post-mistress, which 
was repaid to her by the post-office, it was held that he was a person 
employed by the post-office within the 52 G<’ 0 . 3, c. l43, s. 2. Salis- 
hury s case, 5 C, tS* P. 165. In the above case, Patteson, J., was in¬ 
clined to think that the words •* whilst employed,” in the second 
section, merely meant that the party should be tlu n in the employ of 
the post-office, and not that the letter stolen should be in the party’s 
hands in the course of his duty. Ibid. 

Where a prisoner was a letter-carrier employed by the post-office 
to deliver letters about Gloucester, and had been in the habit of 
4 !alling;^at the lodge of the Gloucester infirmary, and receiving letters 
there, and a penny upon each to prepay the postage, and his practice 
was to deliver these letters at the Gloucester post-office; but he some¬ 
times omitted to call at the lodge, and then the letters were taken 
by some person and put in the post-office; and during the time 
the prisoner had been ill, another person who performed those duties 
had alsso called at the lodge, and received the letters and the pennies 
and delivered them at the post-office in the same w^ay as the prisoner. 
Evidence was also given to show that the prisoneiv had embezzled 
pence received at the lodge to prepay letters. It was admitted, that 
proof .that the prisoner acted as a letter-carrier, was sufficient to 
show '^at he held that situation, but it was urged that where the 
,charge was of enfbczzling money received by virtue of his employ¬ 
ment, it must be shown that it was the duty of the prisoner to receive 
the money, and in this case it was his mere voluntary act, and he was 
neither bound to go to the lodge nor to receive the letters; but it was 
held by Coleridge, J., that there was evidence to go to the jury, that 
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the pence were received by virtue of the prisoner’s employment. 
Townsend's casCy Carr, ^ M. 178. 

Proof of opening or detaining Utters.'^ It must be proved that the 
defendant opened^ or detained a letter according to the allegation in 
the indictment. In answer to the charge, the defendant may show 
any of the circumstances mentioned in the proviso to the 25th section, 
which authorise him to open or detain the letter. 

Proof of stealing, embezzling, secreting, or destroying letters,'] Prove 
a larceny of a letter, or of a letter containing money, &c., as the case 
may be. The ownership of the property need not be proved, but 
may be laid in the postmaster-general; neither need it be shown to 
be of any value. To bring the case within the statute the letter 
must be a “ post-letter.” As to what is to be considered a “ post¬ 
letter,” and what a delivery to the post-office, sec the interpretation 
clause, 

Wliere the charge is for embezzling, &o., .the prosecutor must prove 
that the prisoner either embezzled, secreted, or destroyed the letter 
described. Where the prisoner secreted half a bank-note on one day, 
and the other half on another day, it was held to be a secreting of 
the note witliin the 7 Geo. 3, e.^0. The doubt was, whether secreting 
in the statute did not mean the original socretu|t as taking does; but 
the judges distinguished between taking and Wreting, for after, tlie 
j)risoner had gc^t possession of the second letter he secreted both. 
Moored ease, 2 PJast-, P. C. 582. The stat. 52 Geo. 3, mentioned 
“ any part of any bill,” &o. The secreting will be proved in general 
by circumstantial evidence. 

A person employed in the post-office committed a mistake in the 
sorting of two letters containing money, and he threw the letters 
unopened, and the money, down a water-closet in offier to avoid a 
][>enalty attached to such mistakes. It was held that this was a 
larceny of the letters and money, and also a secreting of the letters 
within 1 Viet. c. 30. s. 26. Wynn's case, 1 Den, C. C. Jt. 366; 
A'. 18. i. .1. Af. a 51. 

Where such is the charge, it must appear that the letter contained 
some chattel, money, or valuable security. Where the letter em¬ 
bezzled was described as containing several notes, it was held suffi¬ 
cient to prove that it contained any one of them, the allegation: not 
being descriptive of the letter, hut of the offence. Ellins's case, Itu^. 

4' Jt. 188. It is not necessary to prove the execution of the instru¬ 
ment^ which the letter is proved to contain. Ibid. Countrj' bank¬ 
notes paid in London, and not re-istlued, were held within the 7 Geo. 3. 
They were said to be valuable to the possessors of them, and available 
against the makers of them, and fell within both the words and mean¬ 
ing of the act. Mansom's ease, Puss. ^ Pg. 232; 2 Leach, 1090; 
ace. West's case, (Nov. 15, 185G,) 5 Weekly Pep. 60. Upon an 
indictment under the 7 Geo. 3, it was held uiat a bill of exchange 
might be described as a warrant for the payment of money, as in 
cases of forgery. Willoughby's case, 2 A’osi, P, C. 581. A post- 
office order for the payment of money in the ordinary form, is a 
warrant and order for the payment of money, and may be so described 
in an indictment for larceny. Gilchrist's case, 2 M. C. C, 233. 
Neither the former statutes nor the 62 Geo. 3, contained the word 
“ coin ” or “ money.” The prisoner was indicted under the former 
statutes for stealing 5«. 3(f. u gold coin (being a sorter in the post- 
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office,) and it was objected that as the letters contained money, and 
not securities for money, the case was not within the acts, and the 
court (at the Old Bailey) being of this opinion, the prisoner was 
acquitted. Skutt^s case, 2 Past, P. V. 592, Tho security specified in 
the statute must be valid and available, and tbere£ore a draft pur¬ 
porting to be drawn in London, but drawn in Maidstone, and having 
no stamp upon it pursuant to the 31 Oeo. 3, c. 25, was held not to be 
a draft within the 7 Geo. 3, c. 50. Poohy's case, Jiuas. df Jiy^ 12; 
2 Leach, 887 ; 3 Bos, Pul. 311. 

It seems that the contents of the letter secreted, &c., will not be 
evidence as against the prisoner to prove that the letter contained the 
valuable security mentioned in it. Plumer's case, Russ. Ry. 264. 
The letter in question had marked upon it, “ p lid 28.,” which was tho 
rate of double postage. This was written by the clerk of the writer 
of the letter, who had paid the iwstage, but was not called. There 
being no other proof of the double jiostage, the judges held the con¬ 
viction wrong, Plumer's case, Russ, ^ Ry. 264. 

The prisoner having been indicted under the 5 Geo. 3 7 Geo. 3, 

c. 60, s. 3, the jury found specially that he was a person employed by 
the post-office in stamping and facing lettos, and that he secreted a 
letter which came into his hands by virtue of his office, containing a 
lOl. note, but that he did not 0 })en the same, nor know that the bank 
note was contained herein, but that ho secreted it with intent to 
defraud tho king <^the postage, which had been paid. The pri¬ 
soner, it is said, remained in prison several years, but no judgment 
appears to have been given. Slayer’s case, 2 Bast, P. (J. 583; 1 
Leach, 81. 

Offences hy other parties—stealing money or valuable securities out 
of Utters.'] By the 7 Wm. 4 & 1 Viet. c. 36, 1. 27, “every person 
who shall steil from or out of a post letter any chattel, or money, or 
valuable security, shall in England and Ireland, be guilty of felony, 
and in Scotland of a high crime and ofienoc, and shall be transported 
beyond tl»e seas for life.” 

Althougli it was held, that a person in the employ of the post- 
office was not within the second section of the 52 Geo. 3, c. 143, yet 
such a person might be indicted, and convicted under the third 
section for stc'aling a letter. Brown’s case, Russ. ^ Ry. 32 (n); 
Salisbury's case, 5 C. 4r P, 155. 

jif 

Offences by other parties—stealing letter-bags and lett&rs sent by the 
mail, By the 7 Wm. 4 & 1 Viet. c. 36, s. 28, “every person 
who shall steal a post letter-bag, «r a post letter from a ])ost letter- 
bag, or shall steal a post letter from a post-office, or from an officer 
of tho post-office, or from a mail, or shall stop a mail with intent to 
rob or search the same, shall, in England and Ireland, be guilty of 
felony, and in Scotland, of a high crime and ofience, and shall be 
transported beyond the seas for life.” 

Where the prisoner, with intent to steal the mail hags, pretended 
to he the guard, and procured them to be let down to him from the 
window by a string, and carried them away; being indicted on the 
? Geo. 3, and founu guilty, all the judges held the conviction right, 
on a 'Coupt for stealing the letters out of tho post-office; for his 
artifice in obtaining the delivery of them in the bag out of the house, 
was t^e same e s if he had actually taken them out himself. Pearce’s 
case,ii Bast, P. 0. 603. Upon the same stat. (7 Geo. 3), it was 
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held, that a letter-carrier talcing letters out of the office, intending 
to deliver them to the owners, but to embezzle the postage, could 
not be indicted for etealing such letters. Umcard'e case, 2 East, 

i\ a 601 . 

The above statute made it an offence to steal from the possession 
(not from the person) of persons employed to convey letters, &c. 
Therefore, where a mail-rider, alter fixing the portmanteau con¬ 
taining the letters on his horse, fastened his horse at the post-office, 
and went to a house about tliirty ysirds distant for his great coat, and 
in the meantime the prisoner came and stoic the letters, it was 
held by W'eod, B., that the ease was within the statute, for that 
the letters had been in the possession of the mail-rider, and that 
posst^ssion had never been abandoned. Rohinson's case, 2 Stark. 
JSf. P. C. 18o. 

With regard to what was to be considered a “post-office” wi|^in 
the above statute, it was held that a “ receiving-house ” was not 
ST*eh, but such house was “ a place for the receipt of letters” within 
the act; and, if a shop, the whole shop was to be considered as “ a 
place for the receipt of letters,” and lh(;retore, the putting of a letter 
on the shop counter, or giving it to a person belonging to the shoj), 
was a putting into the post. Pearson^s case, ^ C. P. 572. To 
complete the oflence under the 4th section of the 52 Geo. 3, c. 143, of 
stealing a letter from the place of receij)!, ^ was held, that the 
letter should be carried wholly out of the shop, and, therefore, if a 
person opem d a letter in the shop, and there stole the contents, with¬ 
out taking the letter out of the shop, the case was not within the 
statute. Pearson^s case, suprd. See Harley's case, ante, p. 824. 

Offences hy other parties — stealing, 8,'e. letter-'hags and letters sent 
hy a post~tffu'K paeketr^ By the 7 Wm. 4 & 1 Viet. c. 36, s. 29, 
“ every person who shall steal or unlawfully take away a post letter- 
bag sent by a post-office packet, or who shall steal or uidawfully take 
a letter out of any such bag, or shall unlawfully open any such bog, 
shall in Ungland and Ireland he guilty of felony, and in Scotland of 
a high crime and offence, and shall he transported beyond the seas 
for any term not exceeding fourteen years.” 

Offences hy other parties—fraudulently retaining htlers, By 
sect. 31, reciting .that “post letters are sometimes by mistake deli¬ 
vered to the wrong person, and post letters and post letter-bags jire 
lost in the course of conveyance or delivery thereof, and are detained 
by the finders m expectation of gain or reward; ” it is enacted, 
“ that every person who shall fraudulently retain, or shall wilfully 
secrete, or keep, or rfietain, or being required to deliver up by an 
officer of the post-office, shall neglect or refuse to deliver up a post 
letter which ought to have been delivered to any other person, or a 
post letter-bag or post letter which shall have been sent, whether the 
same shall have been found hy the person secreting, keeping, or 
detaining, or neglecting or refusing to deliver up the same, or by any 
other person, shall in England and Inland be guilty of a misde¬ 
meanor, and in Scotland of a crime and offence, and being convicted 
thereof shall be liable to be punished by fine and imprisonment.” 

This enactment was passed to meet Muckhw's case, ante, p. 585. 

Offences hy other parties—forging the name or handwriting of 
receiver-general, of the post-o^e.'l By sei:t. 33, “ every person 
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who shall knowingly and wilfully forge or counterfeit, or cause or 
procure to be forged or counterfeited, tlie name or handwriting of the 
receiver-general for the time being of the general post-office in 
England or Ireland, or of any person employed by or under him, to 
any draft, instrument, or writing whatsoever, for o» in order to the 
receiving or obtaining of any money in the hands or custody of the 
governor and company of the bank of England or Ireland on account 
of the receiver-general of the post-office, or shall forge or alter, or 
shall offer, utter, dispose of, or put off, knowing the s&me to be 
forged or altered, any draft, warrant, or order of such receiver- 
general, or of any person employed by or under him, for money or for 
payment of money, with intend to defraud any person whomsoever, 
shall be guilty of felony, and Iwing convicted thereof shall be trans¬ 
ported beyond the seas i’or life.” 

Sffirnres hy other parties—forying or alftirwy franJx's.l By sect. 3*1, 
“ every person who shall forge or counterfeit the handwriting of 
another person in the superscription of a post letter, or who shall 
alter or change upon a post letter the superscription thereof, or who 
shall write or send by the post, or cause to be written or sent by the 
pfist, a letter the su[)erscription wlicr('6f in whole or in part shall be 
forged or counterfeited, or altered, knowing the same to be forged, 
counterfeited, or alt^d, with intent, in either of those cases, to 
avoid the payment of the duty of postage, shall in England and 
Ireland be guiltj'- of felony, and in SeotLand of a high crime aud 
offence, and being convicted thereof shall be transported beyond the 
seas for the term of seven years.” 

Tlie privilege of franking, liowever, was abolished under the pro¬ 
visions of the 2 & 3 Viet. c. 52. 

Acressaries md procurers."] By the 7 Wm. 4 & 1 Viet. c. 36, 
s. 35 it is enacted, “ that in the case of every felony punishable 
under tlie post-office acts, every princijial in the second degree, and 
every accessary before tlie fact, shall be punishable in the same 
manner as the principal in the first degroo is by the post-office acts 
punishable; and every accessary after the fact to any felony 
punishable under the post-office acta (except only a receiver of any 
property or thing stolen, taken, embezzled, or secreted,) shall, on 
conviction, be liable to be imprisoned for any term not exceeding two 
years; and every person who shall aid, abet, counsbl, or procure the 
commission of any misdemeanor punishable under the post-office acts, 
shall be liable to be indicted and punished as a principal offender.” 
Bee also s. 37, infra. 

And by sect. 36, “ every person who shall solicit or endeavour to 
procure any pther person to commit a felony or misdemeanor punish¬ 
able by the post-office acts, shall in England and Ireland be guilty of 
a misdemeanor, and in Scotland of a crime and offence, and being 
thereof convicted shall be liable, at the discretion of the court, to be 
imprisoned for any term not exceeding two years.” 

Jteceiverv.] By sect. 30, “ with regard to receivers of property sent 
by posB and stolen therefrom,” it is enacted, “ that every person 
who shall receive any post letter or post letter-bag, or any chattel or 
money or valuable security, the stealing or taking or embezzling or 
secreting whereof shall amount to a felony under the post-office acts, 
knowing the same to have been feloniously stolen, taken, embezzled. 



831 


, Post-office—Offences relating to. 

or secreted, and to have been sent or to have been intended to he sent 
lijr the post, shall in England and Ireland be guilty of felony, and in 
(Scotland of a high crime and oftence, and may be indicted and con¬ 
victed either as an accessary after the fact or for a substantive felony, 
and in the latteiwsase, wl»ether the principal felon shall or shall not 
liave been previously convicted, or shall or shall not bo amenable to 
justice; and every receiver, howsoever convicted, shall be liable to be 
transported beyond the seas for life.” 

Venue.'} By sec. 37, “ the offence of every offender against the 
post-ofHce acts may be dealt with, and indicted and tried and punished, 
and laid and charged to liave been committed in England and Ireland, 
either in the county or place where the offence shall be committed, or 
in any county or place in which he shall be apprehended or be in 
custody, as if his offence had been actually committed in that county 
or ])lacc, and if committed in Scotland either in the high court of 
iastie.iary at Edinburgh or in the circuit court of justicia^ to be holden 
by the lords commissioners of justiciary within the district where such 
offence shall be committed, or in any county or place within which 
such oflcndcr shall bo apprehended or be in custody, as if his offence 
had been actually committed there; and where an offence shall be 
committed in or upon or in respect of a mail, or upon a person engaged 
in the conveyance or delivery of a jwst letter-bag or post letter, or in 
respect of a post letter-bag, or post letter, or a chattel, or money, or 
valuable security sent by the post, such offence may be dealt with and 
inquired of, and tried and punished, and laid and charged to have been 
cumniitted, as well in any county or jdaoe in which the offender 
shall be apprehended or be in custody, as also in any county *or place 
through any part whereof the mail, or the i)erson, or the post fetter 
bag or the post letter, or the chattel, or the money, or the valuable 
security sent by the post in respect of which the offence shall have 
been committed, shall have passed in duo course of conveyance or 
delivery by post, in the same manner as if it had been actually com¬ 
mitted in such county or place; and in all eases where the side or the 
centre or other part of a highway, or the side, the bank, the centre, 
or other part of a river, or canal or navigation, shall constitute the 
boundary of two counties, such offence may be dealt with and inquired 
of, and tried and punished, and laid and charged to have been com¬ 
mitted in eitheiL of the said counties through which or adjoining to 
which or by tlWhoundary of any part of which the mail or person 
shall have passed in due course ot conveyance or delivery by the post, 
in t^e same manner as if it had actually been committed in such 
county or place ; and every accessary before or after the fact to any 
such offence, if the. same be a felony or a high crime, and every 
person aiding or abetting or counselling or proouring tftt commission 
of any such offence, if the same bo a misdemeanor, may be dealt 
with, indicted, tried, and punished as if he were a principal, and his 
offence laid and charged to have been committed in any county or 
place in which the principal offender may be tried.” 

By sec. 39, “ where an offence jpunishable under the yost-offioe 
acts shall be committed wmhin the jurisdiction of the admiralty, the 
same shall be dealt with and inquired of and tried and determined in 
the same manner as any other offence oommitted within that juris¬ 
diction.” 


Property may he laid in the postmaster-general, ^c.] By sec. 40, 
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“in every case where an offence shall he comtniWed in respect of a 
post letter-hag or a post letter, or u chattel, money, or a valuable 
security, sent by the post, it shall be lawful to lay in the indictment 
or criminal lc,tters to he preferred against tho offender the property of 
the post letter-bag or of the post letter, or ohattebor money, or the 
valuable security sent by the post, in the postmaster-general; and it 
shall not be necessary in the indictment or criminal letters to allege 
or to prove upon the trial or otherwise that the j)ost letter bag or any 
such post letter or valuable security was of any value; and in any 
indictment or any criminal letters to be preferred against any person 
employed under the post-office for any offence committed against the 
post-office acts, it shall be lawful to state and allege that such ofleuder 
was employed un<ler the post-office of the United Kingdom at the 
time of the committing of such oiienee, without stating further the 
nature or particulars of his employment.’* 

Tunishnent.'] By sect. 41, “every person convicted of any offewee 
for which Ihe punishment of transportation fur life is herein awarded 
shall be liable to be transported beyond the seas for life or for any 
term not less than seven years, to bp imprisoned for any term not 
exceeding four years; and every person convicted of any offence 
punishable according to the pobt-office acts by transportation for 
fourtecu years shall be liable to be transported for any term not 
exceeding fourteen years nor less than seven years, or to be impri¬ 
soned for any term not exceeding three years.” 

By sect. 42, “where a person shall be convicted of an offence 
punishable under the post-office acts for which imprisonment may be 
awarded the court may sentence the offender to be imprisoned, with 
or without hard labour, in the common gaol or house of correction, 
and may also direct that be sliall be kept in solitary confinement for 
the w'hole or any portion of such imprisonment, as to ihe court shall 
seem meet.” 


Interpretation clause.'] By sect. 47, “ for the interpretation of the 
post-office laws,” it is enacted, “ that the following terms and expres¬ 
sions shall have the several interpretations hereinafter respectively 
set forth, unless such interpretations are repugnant to the subject, or 
inconsistent with the context of tlie i)rovihions in whicii they may be 
found ; (that is to say), the term “British letter” ^all mean a letter 
transmitted within the United Kingdom ; and A terra “British 
newspapers” shall mean newspapers printed and publislied in the 
United Kingdom liable to the stamp duty and duly stamped; and the 
term “ British postage” shall mean the duty chargeable on letters 
transmitted by ^st from place to place within the United Kingdom, 
or if transnj^ted to or from the United Kingdom, chargeable for the 
distance winch tliey shall be transmitted within the United Kingdom, 
and including also the packet postage, if any ; and the term “ colonial 
letter” shall mean a letter transmitted between any of her Majesty’s 
colonies and the United Kingdom; and the term “colonial news- 

S apers” shall mean newspapers printed ^nd published in any of her 
lajesty’s dominions out of the United Kingdom ; and the term “ con¬ 
vention posts” shall mean posts cstahlibhed by the postmaster-general 
under agreements with the inhabitants of any places; and the term 
“ double letter” shall mean a letter liaving one inclosure ; and the 
term “ double postage” shall mean twice the amount of single postage; 
and ihe term “ Kost Indies” shall mean every port and place within 
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the territorial acquisitions now vested in the East India Company in 
trust ft»r her Majesty, and every other port or place within the limits 
of the charter of the said company iChina excepted), and shall also 
include the Cape of Good Hope; ana the term “ express” shall mean 
every kind of conveyance employed to •rry letters on behalf of the 
post-«iflice Other than the usual mail; and the term “ foreign countrj'” 
shall mean any country, state, or kingdom, not included in the domi¬ 
nions of her Majesty; and the term “foreign letter” shall mean a 
letter transmitted to or from a foreign country; and the terra “ foreign 
newspapers” shall mean newspapers printed and published in a foreign 
country in the language of that country; and the term “ foreign 
postage” shall mean the duty charged for the conveyance of letters 
within such foreign country; and tlfe term “franking officer” shall 
mean the person appointed to frank the official correspondence of 
offices to which the privilege of franking is granted ; and the term 
“ her Majesty” shall mean “ her Majesty, her heirs, and successors;” 
and the term “her Majesty’s colonies” shall include every port and 
place within the territorial acquisitions now vested in the East India 
Company in trust for her majesty, the Cape of Good Hope, the 
Islands of Saint Helena, Guernsey, J ersey, and the Isle of Man, (unless 
any such j>laces be expressly excepted), as well as her Majesty’s other 
colonies and possessions beyond seas ; and the term “ inland postage”^ 
shall mean the duty charged for the transmission of post letters’ 
within the limits of tlie United Kingdom, or within the limits of any 
colony; and the term “ letter” shall include packet, and the term 
“packet” shall include letter; and the expression “ lord lieutenant (tf 
Ireland ” shall mean the chief governor or governors of Ireland for the 
time being; and the expression “lords of the treasuiy-” shall mean 
the lord high treasurer of the United Kingdom of Great Britain and 
Ireland, or tlie lords commissioners of her Majesty’s treasury of tliC 
United Kingdom of Great Britain and Ireland, or any three or more 
of them ; and the term “mail” shall include every conveyance by 
wliieh post letters are carried, whether it be a coach, or cart, or horse, 
or aT\y other conveyance, and also a person employed in conveying or 
delivering post letters, and also eveiy vessel w'hich is included in the 
term packet boat; and the term “mail hag” shall mean a mail of 
letters, or a box, or a parcel, or any other envelojic in which post 
letters are conveyed, whether it does or docs not confeiin post letters; 
and the term “ master of a vessel ” shall include any jicrson in charge 
of a vessel, whelll^cr commander, mate, or other person, and whether 
the vessel he a ship of war or other vessel; and the expression “ officer 
of the post-office ” shall include the postmaster-general, and every 
deputy postmaster, agent, officer, clerk, letter-carrier, guard, post-boy, 
rider, or any other person employed in any business of tho jiost-office, 
whether employed by the postmaster-general, or by any person under 
him, or on behalf of the post-office; and the term “packet postage” 
shall mean the postage chargeable for the transmission of letters by 
packet boats between Great Britain and Ireland, or between the 
United Kingdom and any of her Majesty’s colonies, or between the 
United Kingdom and foreign countries; and the term “ packet letter” 
shall mean a letter transmitted by a packet boat; and the terra 
“ penalty” shall include every pecuniory penalty or forfeiture; and 
the expression “ persons employed by or under the post-office” shall 
include every person employed in any business of the post-office 
according to the interpretation given to the officer of the post-office ;• 
and the terms “ packet boats ” and “ post-office packets ” shall include 
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vessels employed by or under the post-office or the admiralty for the 
transmission of post letters, and also ships or vessels (though not 
regularly employed as packet h(||t8) for the eonvcyanee of ]>ost letters 
under contract, and also a ship of war or other vessel in the service 
of her majesty, in resjKJct if letters conveyed by jt; and the term 
“postage” shall mean the duty chargeable for the ^atfsmission of 
post letters: and the term “ post town ” shall mean a town where a 
post-office is establifilied (not being a penny, or twopenny, or conven¬ 
tion post-office); and the term “post letter bag ” shall include a mml 
bag or box, or packet or parcel, or other envelope or covering in 
which post letters are conveyed, whether it does or docs not contain 
post letters; and the term “post letter” shall mean any letter or 
packet transmitted by the }K)8t under the authority of the postmaster- 
general, and a letter shall be deemed a post letter from the time of 
its being delivered to a post-office to the time of its being delivered 
to the person to whom it is addressed ; and the delivery to a letter 
carrier or other person authorised t« receive letters for the post shqll 
be a delivery to the post-office,; and u delivery at the house or office 
of the pr'rson to whom the letter is addressed, or to him, or to his 
servant or agent, or other person consideied to he authorised to 
receive the letter according to the usual manner of delivering that 
person’s letter, shall be a delivery the person addressed ; and the 
term “post-office” shall mean any house, building, room, or place, 
W’here post letters are received or delivered, or in which they are 
Boided, made up, or despatched; and the term postmaster-general 
shall mean any person or body of persons executing the office of post- 
master-general for the time being, having been duly appointed to the 
office by her Majesty; and the terms “post-office acts” and “ post- 
office laws ” shall mean all acts relating to the management of the 
|)ost, or to the establishment of the post-office, or to postage duties 
from time to time in force ; and the term “shi^s ” shall include ves¬ 
sels other than packet boats; and the term “ single postage ” shall 
mean the postage chargeable for a single letter; and the term “ single 
letter ” shall mean a letter consisiiug of one sheet or piece of paper, 
and under the weight of an ounce; and the term “ sen postage ” shall 
mean the duty chargeable for the conveyance of letters by soa by 
vessels not packet boats; and the term “ship letter” shall mean a 
letter transmitted inwards or outwards over sejis by a vessel not 
being a packet boat; and the term “treble letter” shall mean a 
letter consisting of more than two sheets or pieces pajMjr, whatever 
the number, under the weight of an ounce; and the term “treble 
postage ” shall mean three times the amount of single postage; and 
the term “treble the duty of postage” shall mean three time'fe the 
amount of the postage to which the letter to be charged would other¬ 
wise have been liable according to the rates of postage chargeable on 
letters; and the term “United Kingdom” shall mean the United 
Kingdom of Groat Britain and Ireland; and the term “ valuable 
security ” shall include the whole or any part of any tally, order, or 
other security whatsoever, entitling or evidencing the title of any 
person or body corporate to any share or interest in any public stock 
or fund, whether of this kingdom or of Great Britain or of Ireland, or 
'of any foreign stalfe, or in any fund of any body corporate, company, 
or society, or to any deposit in any savings bank, or the whole or any 
part of any debenture, deed, bond, bill, note, warrant, or order, or 
^other security whatsoever for money, or for payment of money, whe¬ 
ther'of this kingdom or of any foreign state, or of any warrant or 
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order for the delivery of transfer of any goods or valuable thing; and 
the term “ vessel ” shall include any ship or other vessel not a post- 
office packet; and whenever the tern^^“ between'^ is used in reference 
to the transmission of letters, newspawrs, parliamenlary proceedings, 
or other things between one place and another, it shall apply equally 
to the transmission from either place to the other; and every officer 
mentioned shall mean the person for the time being executing the 
functions of that officer; and whenever in this act or the schedules 
thereto, with reference to any person or matter or thing, or to jiny 
persons, matters, or things, the singular or plural number or the mas¬ 
culine gender only is expressed, such expression shall be understood 
to include several persons, or matters, or things, as well as one person, 
or matter, or thing, and one person, matter, or thing, as well as several 
persons, or matters, or things, females as well as males, bodies politic 
or corporate as well as inmviduals, unless it be otherwise specially 
provided, or the subject or context be repugnant to such construc¬ 
tion. 

Bv sec. 48, “ this act shall extend to and be in force in the Islands 
of kfan, Jersey, Guernsey, Serk, and Alderney, and in all her Majesty’s 
colonies and dominions where any post or post communication is 
established by or under the postmaster-general of the United King¬ 
dom of Great Britain and Ireland.” 

Offences nnfler the 3 <§• 4 Vief. c. 9(5 —the act for the regulation (ff 
the duties of postage.'] By Gxc 3 & 4 A^ict. c. 96 (U. K.), s. 22. “ If 
any person shall lorge or counterfeit, or caxjse or procure to be forged 
or counterfeited, any die, plate, or other instrument, or any part of 
any die, plate, or other instrument, which hath been, or shall or may 
be provided, made, or used, by or under the direction of the commis¬ 
sioners of stamps and taxes, or by or under the direction of any other 
person or persons legally authorised in that behalf, for the purpose of 
expressing or denoting any of the rates or duties, which are or shall 
be directed to be chai'ged, under or by virtue of the authority con¬ 
tained in the recited act of the last sessioils of parliament, or under or 
by virtue of this act; or if any person shall forge, counterfeit, or 
imitate, or cause or procure to bo forged, counterfeited, or imitated, 
the stamp, mark, or impression, or any part of the stamp, mark, or 
impression of any such die, plate, or other instrument, which hath 
been, or shall or maybe, so provided, made, or used, as aforesaid upon 
any paper, or other substance or material whatever; or if any person 
shall knowingly, and without lawful excuse (the proof whereof shall 
lie on the person accused), have in his possession any false, forged, or 
counterfeit die, plate, or other instinment, or part of any such die, 
plate, or other instrument, resembling, or intended to resemble, either 
wholl^r in part, any die, plate, or other instrument, which hath been, 
or shall or may be, so provided, made, or used, as aforesaid; or if any 
person shall stamp or mark, or cause or procure to bo stamped or 
marked, any paper, or other substance or material whatsoever, with 
any such false, forged, or counterfeit die, plate, or other instrument, 
or any part of such die, plate, or other instrument as aforesaid; or if 
any person shall usb, utter, sell, or expose to sale, or shall cause or 
procure to be used, uttered, sold, or exposed to sale, or siiall know¬ 
ingly, and without lawful excuse (the pi oof whereof shall lie on the 
person accused), have in his possession any paper, or other substance 
or material, having thereon the impression, or any part of the impres¬ 
sion, of any such false, forged, or counterfeit die, plate, or other 
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instruinent, or parts of any such die, plate, or other instrument, as 
aforesaid, or having thereon any false, forged, or counterfeit stamp 
or impression, resembling or representing, either wholly or in part, 
or intended or liable to pass or be mistaken for tlie stamp, mark, or 
impression, of any such die, plate, or other instrument, which hath 
been, or shall or may be so provided, or made, or used, as aforesaid, 
knowing such false, forged, or counterfeit stamp, mark, or impression, 
to be false, forged, or counterfeit; or if any person shall, with intent 
to defraud her Majesty, her heirs, or successors, privately or fraudu¬ 
lently use, or cause or procure to be privately or fraudulently used, 
any die, plate, or other instrument so provided, made, or used, or 
hereafter to be provided, made, or used, as aforesaid, or shall with 
such intent privately or fraudulently stamp or mark, or cause or 
procure to be stamped or marked, any paper or other substance or 
material whatsoever, with any such die, plate, or other instrument, 
as last aforesaid ; or if any person shall knowingly, and without law¬ 
ful excuse (the proof whereof shall lie on the person accused), have*in 
his possession any paper or other substance or material, so privately 
or fraudulently stamped or marked, as aforesaid ; then and in every 
such case, every person so offending, and every person knowingly 
and wilfully aiding, or abetting, or assisting, any pi'rson in com¬ 
mitting any sttch offence, and being thereof lawfully convicted, shall 
be adjudged guilty of felony, and shall be liable at the discretion of 
the couit, to be transported beyond the seas for life, or for any term 
not less than seven years, or to be imprisoned for any term not 
exceeding four years, nor less than two years, as the court shall 
award." 

By s. 29, “ If any person sliall make, or cause or procure to be 
made, or shall aid or assist in the making, or shall knowingly have in 
his custody or j»osscssiou, not being legally authorised by the commis¬ 
sioners of excise, or other person a])pointed by the commissioners of 
her Majesty’s treasury, and without lawful excuse, (the proof whereof 
shall lie on the person accused) any mould or frame, or other instru¬ 
ment, having therein anjT words, letters, figures, marks, Hues, or 
devices, peculiar to and aj>pcaring in the substance of any paper, 
heretofore or hereafter to be provided or used for postage covers, 
envelopes, or stamps, or any machinery or parts of machinery, for 
working any tlireads into the substance of any paper or any such 
thread, and intended to imitate or pass for such words, letters, 
figures, marks, lines, threads, or devices; or if any person, except as 
before excepted, shall make, or cause or procure to be made, or aid or 
assist in the making of any paper in the substance of which shall he 
worked or shall appear visible, any words, letters, figures, marks, 
lines, threads, or devices, peculiar to, and worked into, or appearing 
visible in, the substance of any pa])er, heretofore or hereafter to be 
provided or used for postage covers, envelopes, or stamps, or any part 
of such words, letters, figures, marks, lines, tlireads, or other devices, 
and intended to imitate or pass for the same ; or if any person, except 
as before excepted, shall knowingly have in his custody or possession, 
without lawful excuse, (the proof whereof shall lie on the person 
accused) apy paper whatever, in the substance whereof shall he worked 
or appear visible* any such words, letters, figures, marks, lines, 
threads, or devices, as aforesaid, or any part of such words, letters, 
figures, marks, lines, threads, or devices, and intended to imitate or 
pass^for the same; or if any pei-son, except as aforesaid, shall by any 
art, mystery, or contrivance, cause or procure, or aid or assist in 
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causing or procuring, anv such words, letters, figures, marks, lines, 
threads, or devices, as aforesaid, or any part of such words, letters, 
figures, marks, L’ncs, threads, or other devices, and intended to 
imitate or pass for the same, to appear worked into or visible in the 
substance of any paper whatever, then and in every stich case, every 
person so oltending shall, for every such oflfence, be adjudged a felon, 
and shall bo transported for the terra of seven years, or shall be 
imprisoned, at the discretion of the court, before whom such persons 
shall be tried, for any period not less than two years.” 

Ily s. 30, “ If any person not lawfully authorised, and without 
lawful excuse, (the proof whereof shall be on the person accused,) 
shall purchase or receive, or take or have in his custody or possession, 
any paper manufactured and provided, by or under the directions of 
the commissioners of excise, or other person or persons appointed to 
provide the same by the commissioners of her Majesty’s treasury, for 
the purpose of being used for postage covers, envelopes, or stamps, 
and for receiving the impression of the dies, plates, or instruments, 
I)rovided, made, or used, under the directions of the commissioners of 
stamps and taxes, or other person or persons, legally authorised in 
that behalf, before such paper shall have been duly stamped with 
such impression, and issued for publio use, ever}'’ such person shall 
for such oftenoe, be guilty of a misdemeanor, and being convicted 
thereof shall, at the discretion of the court before whom suoh person 
shall be tried, be imprisoned for any period not more than three 
years, nor less than six calendar months.” 
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WnEBE a person is in custody on a charge of treason or felony and 
effects his escape by force, the ofienee is a felony at common law; 
where he is in custody on a minor charge it is a misdemeanor. 1 
Jtuss. by Orea. 427; see statute 1 J3d. 2, st. 5, infra. 

Upon a prosecution for prison breach, the prosecutor must ])rove, 

1, the nature of the offence for which the prisoner was imprisoncid; 

2, the imprisonment and the nature of the prison; and 3, the 

breaking of the prison. ^ 

Pioif of the nature of the offence firr which the prisoner was impri- 
soned.j The statute de framfentibns prisonnm, 1 Ed. 2, st. 2, enacts, 
“ that none thenceforth that breaks prison shall have judgment of life 
or member for breaking of prison only, except tlie cause for which ho 
was taken or imprisoned did require such a judgment, if he had been 
convicted thereupon according to the law and custom of the realm.” 
If the offence tlieicfu’c for wliich the party is arrested docs not 
require judgment of life or member, it is not a felony. 1 Russ: by 
Grea. 428. And though the offence for which the party is committed 
is supposed in the mittimus to he of such a nature as requires a 
capital judgment, yet if in the event it he found of an inferior nature, 
it seems difficult to maintain that the breaking can be a felony. ,Ibid. 
It seems that the stating the offence in the mittimus to be one of 
lower degree than felony, will not prevent the breaking from being a 
felony, if in truth the original offence was such. Uatek. P. C. h. 2, 
c. 18, s. 13 ; 1 liuss. by Grea. 428. A prisoner on a charge of high 
treason, breaking prison, is only guilty of a felony. Hawk. P. C. b. 
2, c. 18, si 15. It is immaterial whether the party breaking prison 
has been tried or not. /</. «. 16. 

Where the prisoner has been convicted the certificate of the clerk 
of |wsize, &c. with nroof of identity, will ho proof of the nature and 
faet of the conviction and of the species and period of confinement to 
■which the party was sentenced. 4 Geo, 4, c, 64, s, 44. 

Whenever a party is in lawful custody on a charge of felony, 
whetlier he has been taken upon a capias^ or committed on a mittimus^ 
he is within the statute, however innocent he may be, or however 
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groundless may be tbe prosecution against him; for he is bcond to 
submit to his imprisonment, until ho is discharged by due course of 
law. 2 Imt, 690; 1 Sale, 610: 2 Hawk. e. 18, $, 6. A party may 
therefore be convicted of the felony for breaking prison before he is 
convicted of the felony for which ho was imprisoned; the proceeding 
in this instance diflSering from oases of escape and rescue. 2 Imt, 
692; 1 Hale, 611; 2 Hawk. c. 18, s. 18. But although it is 
immaterial whether or not the prisoner has been convicted of the 
offence, which he has been charged with, yet if he has been tried and 
acquitted, and afterwards breaks prison, ne will not be subject to tlio 
punishment of prison breach. And even if the indictment for the 
breaking of tlie prison be before the acquittal, and he is afterwards 
acquitted of the principal felony, he mav plead that acquittal in bar 
of tlie indictment for felony for breach of prison. 1 Hah, P. C. 
611, 612. 

•■'Proof of the imprisonment and the nature of the prison.'^ The im- 
prisonnuiut, in order to render the party guilty of prison breaking, 
must be a lawful imprisonment; actual imprisonment will not be 
sulficicnt; it must be prim6, facie justifiable. Therefore where a 
felony has been committed, and the prisoner is apprehended for it, 
witliotit cause of suspicion, and the mittimus is informal, and he 
breaks prison, this will not bo felony, though it would be otherwise if 
there were such cause of suspicion as w’ould form a nistiticatiou 
for his arrest. Hawk. P. C. b. 2, c. 7, 15; 1 Hale, P, C. 
610. So if no felony has in fact been committed, and the party is 
not iudioled, no mittimus will make him guilty within the statute, 
his imj»risonraent being unjiistitiablc. Id. But if he be taken upon 
a capias awarded on an indictment against him, it is immaterial 
whether he is guilty or innocent, and whether any crime has or has 
not in fact been eommittod, for the accusation being on record, makes 
his imprisonment law'ful, though the prosecution be groundless. 
Hawk. P. (J, h. 2, c. 18, s. 5, 6. 

The statute extends to a ])iison in law, as well as to a prison in 
deed. 2 Inst. 589. An imprisonment in the slucks, or in the house 
of him who makes the arrest, or in the house of another, is suiBcient. 

1 Hale, P, C. 609. So if a party arrested, violently rescues himself 
from the hands of the party arresting him. Ibid. The imprisonment 
intended is nothing more than a restraint of liberty. Hawk. P. C. 
b. 2, c. 18, s. 4. 

It is sufficient if the gaoler has a notification of the oflbnce for which 
the prisoner is committed, and the prisoner of the offence for which he 
was arrested, and commonly, says Lord Hale, he knows his own 
guilt, if he is guilty, without much notification. 1 Hah, P. V. 610. 

Proof of the breaking of the prison."] An actual breaking of the 
prison with force, and not merely a constructive breaking must be 
proved. If a gaoler sets open the prison doors, and the prisoner 
escapes, this is no felony in the latter. 1 Hah, P. C. 611. And if 
tbe prison be fired, and the prisoner escapes to sAve his life, this 
excuses the felony, unless the prisoner himself sot fire to the prison. 
Id. In these cases the breaking amounts to a misdemeanor only. 
The breaking must be by the prisoner himself, op by his procure¬ 
ment, for if other persons without his privity or consent, break the 
prison, and he escape through the breach so made, he cannot be 
indicted for the breaking but only for the escape. 2 Hawk. c. 18^ 
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«. 10. No breach of prisoh will amount to felony, unless the prisoner 
actually esoapo. 2 Hawk. c. 18, s. 12; 2 Imt. 590; 1 611. 

A prisoner convicted of felony made his escape over the walls of 
the prison, in accomplishing which he threw down some bricks from 
the top of the wall, wWh had been placed there loos#, without mortar, 
in the form of pigeon holes, for the purpose of preventing escapes. 
Being convicted of prison breaking, a doubt arose whether there was 
such force as to constitute that offence, but the judges were unani¬ 
mously of opinion that the conviction was right. Jlaswell's case. 
By. 458. 

Punishment.] Although to break prison and escape, when lawfully 
committed for any treason or felony, still remains felony as at com¬ 
mon law ; the breaking prison when lawfully confined upon any other 
inferior charge, is punishable only as a high misdemeanor by tine and 
imprisonment. 4 Bl, Com, 130; 2 Hawk. c. 18, «. 21. 

By the 7 & 8 Geo. 4, c. 28, s. 8, “ every person convicted of any 
felony not punishable with death, shall he punished in the manner 
prescribed by the statute or statutes espeoiallv relating to such 
felony ; and that every person convicted of any felony, for which no 
punishment hath been, or hereafter may be especially provided, shall 
he deemed to be punishable under this act, and shall be liable, at the 
discretion of the court, to be transported beyond the seas for the 
term of seven years, or to be imprisoned for any term not exceeding 
two years, and if a m||^e, to be once, twice, or thrice publicly or 
privately whipped (if the court shall so think fit) in addition to such 
imprisonment.’’ 

By s. 8, in cases of imprisonment, the court may award hard labour 
and solitary confinement; but the lafter is not to exceed one month 
at a time, and three months in any one year. . 

By the Irish statutes, the 1 & 2 Wm. 4, c. 44, s. 4, every person 
who shall by force or violence break open any gaol, prison, or oride- 
well, with an intention to rescue and enlarge himself, or any other 
prisoner therein confined on account of any offence, though the same 
be not capital, shall be transported for lire, or for seven or fourteen 
years; or bo imprisoned, with or without hard labour, for any term 
not exceeding three years; and if a male, be onoti, twice, or thrice 
publicly or privately whipped, if tlie court shall think fit, in addition 
to such imprisonment; and shall and may be tried before the trial of 
the person or persons so enlarged. 

Conveying toots, ^c., to prisoners to assist in escape.] By the ^ Geo. 
4, c. 64 (B-j s, 43, “ if any person shall convey or cause to be conveyed 
into any prison to which that act shall extend, any mask, vizor, or 
other disguise, or any instrument or arms propel*-to facilitate the 
escape of any prisoners, and the same shall deliver or cause to be 
delivered to any prisoner in such prison, or to any other person, there 
for the use of any such prisoner, without the consent or privity of 
the keeper of such prison, every such person shall be deemed to have 
delivered such vizor or disguise, instrument or arms, with intent to 
aid and assist su^ prisoner to escape, or attempt to escape; and if 
any person shall, by any means whatever, aid and assist any prisoner 
to escape, or in attempting to escape from any prison, eveiy person so 
o^Mdmg, whether an escape be actually made or not, sbafl bo guilty 
of felony, and Wing convicted thereof, shall be transported beyonfi 
the seas for any term not exceeding fourteen years.” 
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An indictment tinder t1ii« seotidn need not sot ont the means which, 
had been used by the defendant to assist the prisoner to escape.' 
Holloway's case, 2 Hen. 0. <?. i2. 287. In that case the indictment 
charged that A., bein^ a prisoner in a gaol, was meditating and.en* 
dcavouring to effe<^ ms escape, and hod procure a key tohb made 
with intent to eifcct his escape, and had made overtures to the de-' 
feudant, then and there being a turnkey in the said gaol, to' indujae 
the defendant to aid and assist him to escape; that the defendant 
then and there, and whilst A. was such prisoner in the gaol, received 
the said key with intent to enable A. to escape firom the gaol and go 
at large whithersoever he would; and so the defendant then and there 
feloniously did aid and assist A., then and thme being such prisoner, 
in so attempting to escape &om the gaid,, It was held that the offence 
was stated with sufficient particularity, and that the aiding and 
assisting sufficiently appeared to be an ^egol act. It was held, also, 
that the prosecution need not, under this statute, be instituted within 
one .year after the offence committed, as was required by 16 Geo, 2, 
c. 31, s. 4. 

As tp aiding escapes from prison, see also the 16 Geo. 2, c. 31. 

Special cnactments.J The offence of prison breach is made the 
subject of special provisions in various statutes. Thus, by the 8 Viet. 
scs!>. 2, c. 29, s. 24, prison breaking from the Pentonville prison, and 
by the 6 & 7 Viet. c. 26, s. 22, prison breaking from the Penitentiary 
at Milbank, are made punishable by additional mprisonmont for three 
years, and, in case of a second offence, by transportation for seven 
years, or impiisonment not exceeding two years, with or without hard 
labour, and with or without solitary couffnement, and, if a male, with 
once, twice, or ^rioe whipping, public or private, at the discretion of 
the court. A similar pumshiueut is enacted by the 1 & 2 Viet. o. 82, 
s. 12, for prison breach from Parkhurst jirison. . 
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Indictments c^ainst railway companies for nonfeasance, ^o, . 842 

False returns hy railway companies to the hoard of trade , . 842 

Misconduct of servants of railway companies .... 842 
Obstructing railways ..843 


Indictments against railway companies for nonfeasance, A 

railway company, aJtliough a corporation aggregate, may bo in¬ 
dicted by their corporate name for disobedience to an order of 
justices requiring them to execute works pursuant to a statute. 
a. V. liirminqham and Gloucester Railway Company, 3 Q. B. 223 : 
9 (7. 4" P. 469. It has likewise been held that a railway company 
might be indicted, for obstructing a highway, where they had_ built a 
wall across it, and had given another way to the public, which was 
not so convenient as the old way, R. v. ScoU, 3 Q, B. 643. So a 
railway company may be indicted by their ooi^orate name for a mis¬ 
feasance, in cutting through a highway, where they have not strictly 
pursued the authority conff-rred by their act of parliament. R. v. 
North of England Railway Company, Q. B., T, T.y 1846, MS. But 
a railway company is not indictable for a nuisance, if the works arc 
made and used according to the terms of their parliamentary authority. 
R. V. Fease, 4 B. ^ A. 30. 

False returns h/ railway companies to the hoard of trade"\ By the 
3 & 4 Tict. 0 . 37 (IT. K.), s. 4, “ every officer of any company who 
shall wilfully make any false return to the lords of the said committee 
shall be deemed guilty of a misdemeanor.” 

Miseonduet of servants of railway companies.'] By the 3 jSk 4 Viot. 
c. 97, B. 13, ” it shall be lawful for any officer or ^ any railway 
company, or for any special constable duly appointed, and all such 
persons as they may call to their assistance, to seilBe and detain any 
engine-driver, guard, porter, or other servant in th4 employ of snob 
company who shall be found drunk while employed upon the railway, 
or commit any offence against any of the bye-mws, rales, or r^fpla- 
tions of such company, or shall vmfully, malioionsly, or negligmitly 
do or nmit to do any act whereby the life or limb of any person 
pasring along oiv^ing npon the railiroy belonging^ to such om]^y, 
or thesnrorks thereof respectively, shall he or might he ixynred or 
endaniiered, or whereby the passa^ of any of the engines, oarriages, 
or trams shall he or might be ohstmoted or impeded, and to convey 
snolp-ehgine-driver, gui^, porter, or^ othap servant so offend!^, wr 
any person oonnselli^, aidug, or assisting in snob o&noe, wiili aR 
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convenient despatch, before some justice of the peace for the place 
within which such offence shall be committed, without any other war¬ 
rant or authority than this act; and every such person so offending, 
and every person counselling, aiding, or assisting therein as aforesaid, 
shall, when convicted before such justice as aforesaid (who is hereby 
authorised and required, upon complaint to him made, upon oath, 
without information in writing, to take cognisance thereof, and to act 
summarily in the premises,) in the discretion of such justice, be impri¬ 
soned with or without hard labour, for any term not exceeding two 
calendar months, or, in the like discretion of such justice, shall for 
every such offence forfeit to her majesty any sum not exceeding ten 
pounds, and in default of payment thereof wall be imprisoned, with 
or without hard labour as uoresaid, for suoh period, not exceeding 
two calendar months, as such justice shall appoint; such commitment 
to be determined on payment of the amount of the penalty; and every 
such penalty shall he returned to the next ensuing court of quarter 
sessions in the usual manner.” See the provisions of this section 
extended by the 5 & 6 Viet. o. 55, s. 17 (XJ. K.) 

By the 3 & 4 Viet. o. 97, s. 14, (if upon the hearing of any suoh 
complaint he shall think fit) “ it shall be lawful for any such justice, 
instead of deciding upon the matttT of complaint summarily, to com¬ 
mit the person or persons charged with such oflence for trial for the 
same at the quarter sessions for the county or place wherein suoh 
offence shall have been committed, and to order that any such 
person so committed shall he imprisoned and detained in any of her 
majesty’s gaols or houses of correction in the said county or place in 
the meantime, or to take bail for his ap|>earance, with or without 
sureties, iu his discretiou; and every such person so offending, and 
convicted before suoh court of quarter sessions as aforesaid (which 
said court is hereby required to take cognizance of and hear and 
determine such complaint,) shall be pliable, in the discretion of suoh 
court, to be imprisoned, with or without hard labour, fur any term not 
exceeding two years.” 

Obstructing railways.'] By the 3 & 4 Viet. c. 97, s. 15, “ every 
person who shall wilfuUy do or cause to he done any thing in suoh 
manner as to obstruct any engine or carriage using any railway, or 
to endwger the safety of persons conveyed in or upon the same, or 
shall aid or assist therein, shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable, at the discretion of the court before 
which he shall have been convicted, to be imprisoned, with or without 
hard kbour, for any term not exceeding two years.” 

A party desi^dly placing on a railway substances having a 
tendency to psoduoe an obstruction of the carriages, though he may 
not have done the act expressly with that object, was held to be 
indiotable under this section. Holroyd'a ease, 2 Moo. 4* JS. 339, 
per Maule, j*,, and JBowrat^s case, 10 Jur, 211, per Alderson, JS, 
And now tiie 14 & 15 Viet. o. 19, s. 6, enacts that “if any person 
shall wilfully and maliciously put^ place, oast, or throw upon or 
across any railway any w^, stone, or other matter or thing, or sha ll 
e^fuUy and maliciously take up, remove, or displace any rail, sleeper, 
or other matter or thing belonging to any railway, or shall wil^y 
and malioioualy tom, move, or divert any points or other machinery 
belongiim to any railway, or idiall wilfully and maliciously make or 
show, hide or remove, any sign^ or light upon or near to any mil- 
;i|yay, or shall wilfully ana maliciouidy do mr cause to be d(»ie any 
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other matter or thing, with intent, in any of the cases aforesaid, to 
obstruct, upset, overthrow, injure, or destroy any engine, tender, 
carriage, or truck using such railway, or to endanger the safety of 
any person travelling or being upon such railway, every such offender 
shall be gnilty of felony, and being convicted thereof shall be liable, 
at the discfretton of the coxirt, to be transported beyond the seas for 
the term of hie natural life, or for any term not less than seven years, 
or to be imprisoned, with or without hard labour, for any term not 
exceeding three years.” 

Sect. 7 enacts, “ if any person shall wilfully and maliciously oast, 
throw, or cause to fall or strike against, into or upon any engine, 
tender, carriage, or truck used upon any railway, any wood, stone, 
or other matter or thing, with intent to endanger the safety of any 
person being in or upon such engine, tender, carriage, or truck, every 
such ofi»'nder shall be guilty of felony, and being convicted thereol, 
shall be liable at the discretion of the ooort to be transported beyond 
the seas for the term of his natural life, or for any term not less than 
seven years, or to be imprisoned, with or without hard labour, for any 
tern not exceeding three years.” 

Sect. 8 enacts, “ if any person shall wilfully and maliciously set 
fire to any station, engine-house, warehouse, or other building be¬ 
longing or appertaining to any railway, dock, canal, or other naviga¬ 
tion, every such person shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be toansported 
beyond the seas for the term of his natural life, or for any term not 
less than seven years, or to be imprisoned, with or without hard 
labour, for any term not exceeding three years; and if any person 
shall wilfully and maliciously set iiro to any goods or chattels being 
in any building, the setting fire to which is made felony by this or 
any other act of parliament, every such offender shall be ^iltjrof 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be transported beyond the seas for any term not ex¬ 
ceeding ten years, nor less than seven years, or to be imprisoned, with 
or without hard labour, for any term not exceeding three years.” 



RAPE. 


DeJinHion—sdatutes respecting ..84-3 

Proofs with regard to the person committing the offence . . 843 

with regard to the person on whom the offence is com¬ 
mitted , , , ..84<> 

of the offence .840 

Accessaries .848 

Chmpetenrg of witnesses .848 

Of the unlawful carnal knowledge of female children . . . 849 

Assault with intent to ravish ........ 85(i 


Definition—statutes respecting.'] Rapu is defined by Lord Hale to 
be tlie carnal knowledge of any woman, above the age of ten years, 
against her will ; and of > a woman oliild under the ago of ten years, 
with or against her will. 1 llule, P. C. 628; 60; Jiawk. 

J\ C, 6. 1, e. 41, «. 2. The olllncc has b<’en the subject of various 
statutory provisions (Westm. 1, c. 13; Westm. 2, c. 33; 18 Eliz. 
0 . 7, s. 1). The above statutes w'ore repealed, and it was enacted by 
the 9 Geo. 4, o. 31, s. 16, that “every person convicted of the crime 
of rape shall su&t death as a felon.” Rut now, by the 4 & S Viet, 
c. 66, s. 3, such person shajil not be subject to any sentence, judg¬ 
ment, or punishment of death, but shall be lia.ble to be transported 
beyond the seas for the terra of his natural life. The corresponding 
Irish statute relative to the crime of rape, is the 10 Geo. 4, c, 34, 
a. 40, the punishment being similarly modified to transportation for 
life, by the 6 Viet. si. 2, c. 28, s. 16 (I.). 

Proof with regard to the person committing the offence.'\ An 
infant under the age of fourteen yesirs is presumed by |aw unable to 
commit a rape, but he may be a principai in the seijohd degree, as 
aiding and assisting, if it appear by the cifcumstances of tbe^ case 
that he hhd a misehievous intent. 1 Aft/A, P. C, 630. MUer- 
haw^B 3 <?. P* 396; Grootnhridge'^ case, 7 C. P. 682, 
Where a IM under fourteen was choi-ged with an assault to commit 
a rape, Patteson, J,, said, “ I think that the prisoner could not in 
point of law he guilty of the offence of assault with intent to commit 
a rape, if he was at the, time of the ofl^'ence under the age.of fourteen. 
And I think also that if he was under that age, no evidence is 
admissible to show tliat in point of fact he could commit the offence 
of rape,” Phillips's ease, 8 C\ <$* P. 736. See also Jordan's case, 
9 O'. ^ P. 118, where Williams, j., held that a hoy under fourteen 
years of ago could not he convicted of carnally knowing and abusing 
a girl under ten years old, although it was proved that he had arrived 
4 lt puberty. 
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Although a hnshand cannot be guilty of a rape upon his own wife, 
he may be guilty as a principal in assisting another person to commit 
a rape upon her. Lord AudUy'n case, 1 AY. Tr. 387, fo. ed. 1 Hale, 
P. C. 629. The wife in this case is a competent witness against her 
husband. Id, »> 

Where a prisoner was convicted of a rape on an indictment, which 
charged that he in and upon K. F., &e., violently and feloniously 
did make (omitting the words “an assault”), and her the said 
E, F., then and there against her will violently and feloniously did 
ravish and carnally know against the form of the statute, &c.; it 
was held, by ten of the judges, that the omission of these words was 
no ground for arresting the judgment. James AlUm's case, 9 C. 
^ P. S21. 

Proof with regard to the person upon whm the offence is com- 
miUcd.)i It must appear that the oflcuoe was committed against the 
will of the woman ; but it is no excuse that she yielded at last to ttie 
violence, if her consent was forced from her by fear of death or by 
duress. Nor is it any excuse, that she consented after the fact, or 
that she was a common strumpet; for she is still under the pro¬ 
tection of the law, and may not bo forced; or that she was first taken 
with her own consent, if she was afterwards forced against her will; 
or that she was a concubine to the ravisher, for a woman may forsake 
her unlawful course of life, and the law will not presume her inca¬ 
pable of amendment. All these circumstances, however, are? material, 
to be left to the jury in favour of the aooused, more especially in 
doubtful cases, and where the woman’s testimony is not corroborated 
by other evidence, 1 Last, 1*. C. 444; 1 Male, 628, 631; Hawk. 
P. a b. 1, c. 41, s. 2. 

The opinion, that, where the woman conceived, it could not be 
rape, because she must have consented, is now completely exploded. 
1 Last, P, C. 445; 1 Rms. by Grea. 677. 

Whether carnal knowledge of a woman, who, at the time of the 
commission of the ollencc, supposed a man to be her husband, is a 
rape, came in question in the following case. The prisoner was 
indicted for a burglary, with intent to commit a rape. It appeared 
that the prisoner got into the woman’s bed, as if he had been her 
husband, and was in the act of copulation, when she made the dis¬ 
covery ; upon which, and before completion, be desisted. ' The jury 
found that ho had entered the house with intent to pass for her 
husband, and to have connection with her, but not with the intention 
of forcing her, if she made the discovery. The prisoner being con¬ 
victed, upon a case reserved, four of the judges thought that the 
having carnal knowledge of a woman, while slm was under the belief 
of its being her husband’s, would be a rape; but the dther eight 
judges thought that it would not; several of the eight judges inti¬ 
mated that if the case should occur again, they would advise the jury 
to ^d a fecial verdict. ^ Jackson^s case, Muss. ^ My. 487. The 

? oint was again reserved, recently, in Clara's case, 1 Dears. C, C. 
i, 397; S. C. 24 L. J. M. C. 25, where the Court of Criminal 
Appeal upheld the decision come to in Jackson*s case, and decided 
that under the circumstances the prisoner was not guilty of rapo. 
See alsU i^unton’s case, 1 C. ^ K, 415. 

Proffbfthe offence!] By the 9 Geo. 4, c. 31, s. 18 (the 10 Geo. 4^ 
c. 34, L), reciting that “ upon trials for the orimes of buggery and of 
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rape, and of carnally abusing girls under tbe respective ages herein- 
before mentioned, offenders frequently escape by reason of the di£B.- 
oulty of the proof which has been required of the completion of ^ose 
several crimes; ” for remedy thereof, it is enacted, “ that it shall not 
be necessary, in ^y of those cases, to prove the actual emission of 
seed in order to constitute a carnal knowledge, but that the carnal 
knowledge shall be deemed complete upon proof of penetration 
on^.” 

Upon two cases reserved, Jteekspear^s caae^ 1 Moo. C. C. 342, and 
(ws case, Id. 337, 5 C. (S' 1\ 297; it was held by the judges, that 
proof of penetration is sufficient, notwithstanding emission be 
negath'cd: and in a more recent case, in whidi it was suggested by 
the counsel for the defence that Cox*s case was not argued before the 
judges by counsel, and that doubts of the propriety of the decision 
were said to be entertained by the two judges not present; Patteson, 
J., said, “ it is true that the case was not argued, but still I cannot 
act against their decision.” The learned judge afterwards said, that 
if it should prove necessary the case should be further considered, 
Tlie prisoner, however, was acquitted. Brook's case, 2 Zete. 
C. a 267. 

It has bA)n made a question, upon trials for this offence, how far 
the circumstances of the hymen not being injured, is proof that there 
has been no i)enelration. In one case, where it was proved not to 
have been broken, Ashurst, J., left it to tlie jury to say whether 
penetration was proved; for that if there were any, however small, 
the rape was complete in law. The prisoner being convicted, tlie 
judges held the oonviction right. They said that, in such cases, the 
least degree of penetration was sufficient, though it might not be 
attended with the deprivation of the marks of virginity. Bmsen's 
case, 1 Bast, P, C. 438, But in a late case, Gurney, B., said, “ I 
think that if the hymen is not ruptured, there is not a sufficient 
penetration to oonstitiitc the offence. 1 know that there have been 
cases in which a less degree of penetration has been held to be 
sufiieient; but 1 have always doubted the authority of those eases.” 
Gammon's ease, 5 JP. 321. fcJo in Beck's Medical Jurisprudence, 
p. 53, it is said fiiat it w'ould ho difficult to support an accusation of 
rape where the hymen is found entire. 

In a late case, where the prisoner was indicted for carnally know¬ 
ing a child under ten years of age, the surgeon stated that her private 
parts internally were very much inflamed, so much so that he was not 
able to ascertain whether the hymen had been ruptured or not. 
Bosanquet, J. (Coleridge and Coltman, JJ., being present), said, “It 
is not necessary in order to complete the offence, that the hymen 
should be ruptured, provided that it is clearly proved that there was 
penetration;, but where that which is so very near to the entrance 
has not been ruptured, it is very diflioult to come to the conclu¬ 
sion that there has been penetration so as to sustain a charge of 
rape.” The prisoner was mund guilty of an assault. M^Hue's case^ 
8 a 641. ; 

In Hughes's case, 2 Moo. C. C, 190, it was held on a case 
reMFved, that penetration, short of rapturing the hymen, is suf- 
iiMent to constitute the crime of rape; and see M. v. Lines, post, 
p. 850. 

(hi a trial for rape, it was proved (hat the prisoner made the pro¬ 
secutrix quite drunk, and that when she was in a state of insensi- 
the prisoner took advantage of it and violated her. The jury 
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convicted the prisoner, and found that the prisoner gave her liquor 
for the purpose of exciting her, and not -with the intention of 
• rendering her insensible, and then having sexual intercourse with 
her, A majority of the fifteen judges held that the prisoner was 
properly convicted of rajw?. R. v. Camptin, 1 JDep^. C. C. R. 89. 

If the evidence be insufBcient to support the charge of rape, but 
sufficient to establish the ofience of attempting to commit a rape, the 
prisoner may be found guilty thereof. See 14 & 15 Viet. c. 100, s. 9, 
eentef p» 96. 


AccessariesJ] An indictmont, charging the prisoner both as prin¬ 
cipal in the first degree, and as aiding and abetting other men in 
committing a rape, was held, after conviction, to be valid, u]K>n the 
count charging the prisoner as juincipal. Upon such an indictment, 
it was held tliat evidence might be given of several rapes on the 
same woman, at the same time, by the prisoner and other men each 
assisting the oilier in turn, without putting the prosecutor to eleeWon 
which count to proceed. Folkes's case, 1 Moo. C. C. 354. So a count 
charging A. with a rape, as a principal iu the Hist degree, and 11. as 
principal in the second degree, may he joined with another count 
charging H. as a principal in the first degree, and A. as* principal in 
the second degree. Gray's case, t G. P. 164. 

Compefmey and credibility of the tntnesscs.'] The party ravished, 
says Loid Hale, may give evidence upon oath, and is in law a com¬ 
petent witness; but the credibility of her testimony, and how fur she 
js to be helievid, must be lelt to the jury, and is more or less 
credible, according to the eiriiumslances ot fact that concur in that 
testimony. For instance, if the witness be of good fame, if she pre¬ 
sently disrovered tlie ofienoe, and made pursuit after the offender, 
showed eireumstances and signs of the injury (whereof many are of 
that nature that women only arc the most proper examiners and 
inspectors); if tlie place in which the fact was done, was remote from 
people, inhabitants, or passengers; if the offender fled for it; these 
and the like are concuning i vidt'nces to give greater probabiii^ to 
her testimony, when proved by others as well as Herself. 1 Juale, 
633: 1 Fast, P, C. 448, On the other hand, if she eoacealed the 
injury fur any considerable time, after she had an opportunity to 
complain ; if the place, wliere the I'aot was 8up])oscd to have been 
committed, was near to iuliahitauts, or the common recourse or 
passage of passengers, and she made no outcry' when the fact W'as 
supposed to he done, where it w as jirobahle she might have^ been 
heard by others; such circumstances curiy a strong presumption that 
her testimony is faJse. Jbid. The fact that the prosecutrix made 
a complaint soon after the transaction is admissible, but the porti- 
oulars of her complaint cannot be given in evidence ; see ante, p. 123. 
She may be asked whether she named a person as having committed 
the ofience, but not whose name she mentioned. Per Cresswell, J., 
R. V. Osborne, Carr. M. 622. hut thougli the particulars of what 
she said cannot be asked in chief of the confirming witness, they may 
in cross-examination. R. v. Walker, 2 Moo. l^R. 212. 

A strict cention is^iven by Lord Hale, with regard to the evidenee 
for ,^e proiecution m casts of rape: “ An accusation easily to be 
mado,, and hard to be proved, and bardir to be defended by the party 
accused, though never so innocent.” 1 Male, 635. 

Gencm evidence of the prosecutrix’s bad character is admi^hlo, 



nnte, p. 93 ; but it has been held that evidence that she had con¬ 
nection M'ith a particular person is inadmissible. Hodyson'a ease, 
Jinss. ^ liij, 211; Clarke's vase, 2 Stark. N. P. 244, ante, p, 93, 
(out see infra); though the prosecutrix may be asked whether she 
has been furmoidy connected with the prisoner. Ante, p, 94. So 
Williams, 3., held that the prosecutrix may be asked whether 
previous to the commission of the alleged rape, the prisoner has not 
had intercourse with her, with her own consent. Martin's case, 
(i C. iSr P. 502. On a trial for rape, Park, J., (after consulting 
Mr. Justice James Parke) allowed the prisoner’s counsel to ask the 
prose(!utri.v, with a view to contradict her, whether since the alleged 
oficnce .she had not walked in the town of Oxford to look out for 
men, and whether slic had not walked in ITigU-street w ith a woman 
reputod to h«* a oomreon prostitute. Barker's vase, 3 C. P. 589. 
On a trial for rape, the prosecutrix having on cross-examination 
denied tliat she had had connection with other men than the prisoner, 
those men may be called to contradict her. Per Coleridye, J., after 
consulting Erskine, J, JRobins's vase, 2 Moo. Ji. 512. In 
TmbuttoH's case, 1 Cox, C. 0. 48, l.ord Abinger, on a trial for rapt*, 
allowed witnos.scs to be called to urove general want of decency iu 
the prosecutrix, and then pennittea the prosecutrix to call witnesses 
to rebut their evidence. 

Where the prosecutrix, a servant, stated that she made almost 
immediate complaint to her mistress, and that on the next day a 
’washerwoman washed her clothes, on which was blood; and it 
appeared that neither the mistress nor the washerwoman were under 
recognizance to give evidence, nor were their names on the back of 
the indictment, but they were at the assixes as 'M'itnesses for the 
prisoner, Pollock, C. B., directed that they should both be called by 
the counsel for the prosecution, but said that he should allow the 
counsel for the prosecution every latitude in their examination. 
Stroner's case, 1 C. K. 650. 

Of the unlawful carnal knowledge of female chUdren.'] The 
unlawful carnal knowledge of female children, under the age of ten 
years, was declared to he felony, without benefit of clergy, by the 
18 Eliz. 0 . 7 ; but that act being repealed by the 9 Geo. 4, e. 31, it is 
enacted by the latter statute, sect. 17, (and by the 10 Geo. 4, c, 34, 
I.) “ that if any person shall unlawfully and carnally know and 
abuse any girl under the age of ten years, every such offender shall 
be gailty of ielony, [and being convicted thereof, shall suffer death as 
a feiein ;3 and if any person ^all carnally know and abuse any girl, 
being above the age of ten years and under the age of twelve years, 
every such offender shall be guilty of a misdemeanor, and being con¬ 
victed thereof, shall be liable to be imprisoned, with or without hard 
labour, in the common gaol or house of correction, for such term as 
the court shall award.” 

The punishment for the felony is modified by transportation for 
life, by the 4 and 6 Viet. c. 66, s. 3 (E.), and the 6 Viet. st. 2, s. 2, 
c. 28, 8.15 (I.)' 

Upon an indictment for carnally knowing a girl under ten years of 
a^, the proofs for the prosecution will be, 1. the commission of the 
^ence; 2. that the child is under ten years of age. 

ISie child herself, however tender her age, if incapable of distin- 
gnidiing between right and wrong, may be examined in proof of the 
nffbooe. Brazier's case, 1 Mast, P . C. 433, anie, p. 120; but her 
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declarations are inadmissiMe, ante, p. 121; though the fact of her 
having complained of the injury, recently after its having been 
received, is evidence in corroboration. Brazier'e case, supra; see 
ante, p. 23. The propriety of corroborating the testimony of the 
infant, in a case of this kind, has been remarkid upon by Mr. 
Justice Blackstone. 4 Com. 214, ante, p. 121, As to putting off 
the trial, for the purpose of having the infant witness instructed, 
vide ante, p. 121. In Nicholas's case, 2 C. ^ K. 246, Bollock, C. B., 
refused to grant an application to put off the trial on the ground that 
the prosecutrix, a ohud of six years of age, might bo instructed as to 
the nature of an oath; and the witness by reason of her tender years 
being incompetent to be sworn, the same judge would not receive 
evidence of what the child stated to her mother shortly after the 
alleged offence took place, nor allow the mother to prove that the 
child mentioned to her the name of any particular person. 

The age of the child must be proved. Where the offence was com¬ 
mitted on the 6th of Februarv, 1832, and the father proved that, <fa 
his return home on tlie 9th of February, 1822, after an absence of a 
few days, he found the child had been bom, and was told by the 
grandmother that she had been bom the day before, and the 
register of baptism showed that she had been baptised on the 9th of 
February, 1822; this evidence was held insufficient to prove the age. 
Wedge's case, b C. ^ P. 298. 

If on the trial of an indictment under this statute, the jury are 
satisfied, that at any time any part of the virile member of the 

E risoner was within the labia of the pudendum of the child, no matter 
ow little, this is sufficient to constitute a penetration, and the jury 
ought to convict the prisoner of the complete offence. Per ParIte, B., 
Lines's case, 1 C. K. 393. 

Assault with intent to ratmh,] Upon an indictment for this offence 
the evidence will be the same as in rape, with the exception of the 
proof of the commission of the offence. 

A boy under fourteen cannot be found guilty of an assault with 
intent to commit a ra])e. See ante, p. 846. 

On an indictment for an assault -with intent to commit a rape, 
Patteson, J.. held that evidence of the prisoner having, on a prior 
occasion, taken liberties with the prosecutrix, was not receivable to 
show the prisoner’s intent. 

In the same ease, the learned judge held, that in^rder to convict 
on a charge of assault with intent to commit a rape, tne jury must be 
satisfied, not only that the prisoner intended to gratify his passions 
on the person of the prosecutrix, hut that he intended to do so at all 
events, and notwithstanding any resistance on her part. Lhgd's 
ease, 6 C. ^ P. 318. 

If upon an indictment for this offence the prosecutrix prove a rape 
actually committed, the defendant may nevertheless be oouvioted. 
See 14 & 16 Viet. c. 100, s. 12, ante, p. 96. 
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Common law and former statutes,'\ Befoue the 3 & 4 W. & M, 
c. 9, receivers of stolen goods, unless tliey likewise received and 
harboured tike tliief, were guilty only of a misdemeanor; but by that 
statute they were made accessaries after the fact, and consequently 
felons. By the 1 Anne, s. 2, c. 9, the receiver might bo proseoutea 
for a misdemeanor, though the j^rinoipal was not before convicted; 
and by the 5 Anne, c. 31, he might he so prosecuted, though the 
principal could not be taken. The oii'ence was again changed to felony 
by 31 Geo, 3, o. 24, s. 3. These acts being now repealed, their pro¬ 
visions are consolidated in the 7 & 8 Geo. 4, o. 29 (£.) and the 
9 Geo. 4, 0 . 65 (I.) 

7^8 Geo, 0c. 29~-punishmcnt.'\ By the 64th section (47th, 1.) 
** any person shall receive any chattel, money, or valuable security, 
or ower property whatsoever, the stealing or taking whereof shall 
amount to a felony, either at common law, or by virtue of that act, 
such person knowing the same to have been feloniously stolen or 
taken, every such receiver shall be guilty of felony, and may he 
indicted ana convicted, either as an accessary after the fact, or for a 
substantive felony; and in the latter case, whether the principal 
felon shall or shall not have been previously convicted, or shall or 
shall not be amenable to justice, and every such receiver, howsoever 
convicted, shall be liable, at the discretion of the court, to be trans¬ 
ported beyond the seas for any period not exceeding fourteen years, nor 
less than seven years, or to be imprisoned for any verm not exceeding 
three years, and if a male, to be once, twice, or thrice, publicly or 
privately whipped (if the court shall so think fit), in addition to 
BU(^ imprisonment; provided always, that no person, howsoever 
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trred for receiving as aforesaid, shall be liable to be prosecuted a 
second time tor the same oflbnce.” 

By section 55, (s. 48, I.) “if any person shall receive any chattel, 
money, valuable security, or other pioperty whatsoever, the stealing, 
taking, obtaining or converting whir-reof is made anaiidictable misde¬ 
meanor by that act, such jierson knowing the same to have been 
unlawfully stolen, taken, obtained, or converted, every such receiver 
shall be guilty of a misdemeanor, and may be indicted and convicted 
thereof, whether the person guilty of the principal misdemeanor shall 
or shall not have been previously convicted thereof, or shall or shall 
not be amenable to justice ; and every such receiver shall, on con¬ 
viction, be liable, at the discretion oi the court, to be transported 
beyond the seas for tho term of seven years, or to he imprisoned for 
any term not exceeding two years, and if a male, to be once, twice, or 
thrice publicly or privately vvhippt d (if the court shall so think fit), 
in addition to such imprisonment.” 

To bring a ease of receiving within this section, the indictraeat 
must state the misdemeanor by which the goods were stolen, taken, 
obtained or convtrted. It is not enough to allege gcn<‘rally that the 
goods were unlawfully stolen, taken, obtained, or converted. Wi'l- 
sow’s case, 2 Moo, C. C, 62. 

By s. 60, (s. 63, I.) for the ])unishment of receivers, where the 
stealing, &c., is punishable on summary conviction, it is enacted, 

“ that where the stealing or taking of any property whateoever is 
punishable on summary conviction, either for every ofience, or for the ^ 
first and second offence only, or lor the first offence only, any person ’ 
who shall receive any such property, knowing the same to bt; unlaw¬ 
fully come by, shall upon conviction thereof before a justice of tlio 
peace, be liable, for every first, second, or subsequent offence of 
receiving, to the same forfeiture and punishment to whicli a person 
guilty of a first, second, or subsequent nff’ence of steal^^ or taking 
suoh property is by tl)at act made liable.” ^ • 

To support an indictment upon the 7 & 8 Geo. 4, c. 29, s. 54, the 
prosecuter must prove ; 1. the stealing of the goods by the principal 
felon, if it be so stated in tho indictment, or his conviction for that 
offence, if it be averred ; 2. the receiving of the goods by the pri¬ 
soner ; 3. that the goods so received were those pre\ iously stolen; 4. 
ti^e guilty knowledge of tho prisoner. 

Troof of the larceny hy the principal.'] It is not imcessary to state 
in the mdieta^nent the name^ of the ])iincipal felon; anffthe usual prac¬ 
tice in an indictment against a receiver for a substantive felony is, 
merely to state the goods to have been “before then feloniously 
stolen,” &c., without stating by whom. 

Where it was objected to a count charging the goods to have been 
stolen by “ a certain evil-disposed jierson,” that it ought either to 
have stated the name of the princii>al, or else that he was unbiown, 
Tindal, C. Ji, said, the ofience created by the act of parliament is not 
the receiving the stolen goods foom any particular person, bat 
receiving them, knofring them to have been stolen. The question^ 
therefore, is, whether the goods were stolen, and whether the pri¬ 
soner received them, knowing them to have been stolen, /eme’s 
case, 6 C. ^ P. 166; see also WheeUr^s ca»e^ 1 C. ^ P, 170,jpds^, 

‘ p. Where the goods had been stolen by some person unknenmpti \ 
it wptfl formerly the practice to insert an averment to that effect 
indigent, hnia sucdi averment was held good. Thomas^ $ ease, 2 
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{P. C. ’ll 81. Bnt where the principal was known, the name was stated 
according to the truth. 2 P. C, 181. "Where the goods were 
averred to have been stolen by persons unknoM'n, a difficulty some¬ 
times arose as to the proof, the avernjcnt being considered not to be 
proved, where it appeared that in fact the principals were known. 
Thus where, upon such an indictment, it was proposed to prove the 
case by tlie evidence of the principal himself, who had been a witness 
before the grand jury, Lc Blanc, J., interposed, and directed an 
acquittal, lie said he considered the indictment wrong in stating 
that the property had been stolen by a person unknown; and asked 
how the person who was the principal felon could he alleg(>d to be 
unknown 1o the jurors when they had him before them, and his name 
was written on the hack of the hill. Walker^ case, 3 Cantph. 2()4, 

It is difficult to reconcile this decision with the resolution of tho 
judges in the following case. The indictment stated that a certain 
jiorson or persons, to the jurors unknown, stole the goods, and that 
liie prisoner roeoived the same, knowing them to have been feloniously 
stolon. The grand jury also found a bill, cliarging one Henry More- 
ton with stealing the same goods, and the prisoner with receiving 
them. It was objected that the allegation, that the goods were stolen 
by a person unknown, was negatived by the other record, and tliat 
the prisoner was entitled to an acquittal. The prisoner being con¬ 
victed, the point was reserved, and the judges held the conviction 
light, being of opinion that the finding by tJie grand jury of the bill, 
imputing the principal felony to Moreton, was* no objection to tho 
second indictment, although it staled the prineiml felony to have been 
committed by certain persons to the jurors unknown. Bushes case. 
Buss. ^ By. 372. . . . ’ 

An indictment charging that a certain evil-disposed person felo¬ 
niously stole certain goods, and that A. B, feloniously incited the said 
evil-dispased person to commit the said felon}’^, anti that C. W. and 
E. F. feloniou^y received the said goods, knowing them to have been 
stolen, is bad as against A. B., the statement, that an evil-disposed 
person stole, being too uncertain to support the charge against the 
accessary before the fact; hut the indictment was held to bo good as 
against the receivers as for a substantive felony. JR, v. Caspar and 
others, 2 Moo. C. C. 101; S. C. 9 C. ^ JP. 289. It has been doubted 
whether, where the indictment alleges that the prisoner received the 
goods in question from a person named, it must be proved that the 
receipt was in fact from that person. See mar^'nal note, 3Iessing~ 
hatn!s case, 1 *^{oo. C. C. 267. But where A. B, was indicted for 
stealing a gelding, and C. 1). for receiving it, knowing it to have 
been “ sd*feloniously stolen as aforesaidand A. B, was acquitted, 
the proof failing as to the horse having been stolen* by him; Patteson, 
J., held that the other prisoner could not he convicted upon that 
indictment. WoolfortPs case, 1 Moo. ^ B. 384. But win re a prisoner 
was indicted in one count for stealing goods, and in another for 
receiving the said ^oods, “so as aforesaid feloniously stolen,” 
and the jury acquitted him of the stealing, but found him guilty of 
the receiving, and the counsel for tlie ptisouer moved in arrest of 
judgment, upon the ground that the jury, having acquitted him of 
the- stealing, could not, under the second count as it was recorded, 
find him gtiiity of reoeiving: upon a case reserved for the opinion of 
.Ihe Court of Criminal Appeal, they held the conviction to W good. 
Hraddoeks case, 2 Den. C. C, B. 31 j 8. C 20 L. J. M. C* 31. 
Where the indictment stated that the prisoner received the goods 
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from the person who stole them, and that the person who stole them 
was a person to the jurors unknown, and it appared that the person 
who stole the propertr handed it to J. 8.. who aelivered it to the pri¬ 
soner ; Parke, J., held, that on this indietment it was necessary to 
prove that the prisoner received the property fromctho person who 
actually stole it, and would not allow it to go to the jury to say, 
whether the person from whom he was proved to have received it, 
was an innocent agent or not of the thief. Elswnrthy's case, 1 Lewin, 

a a 117. 

But where three persons were charged with a larceny, and two 
others as accessaries, in separately receiving portions of the stolen 
goods; and the indictment also contained two other counts, one of 
them charging each of the receivers separately with a substantive 
felony, in separately receiving a portion of the stolen goods; the prin¬ 
cipals were acquitted, but the receivers were convicted on the last 
two counts of the indictment. Pulhatnh case, 9 C. iSf P. 280. 

Where the indictment states a previous conviction of tho principah, 
such conviction must be proved by the production of an examined 
copy of the record of the conviction, and it is no objection to such 
record, that it appeam therein that the principal was asked if he was 
(not is) guilty; that it does not state that issue was joined, or how 
the jurors were returned, and that the only award against the prin¬ 
cipal is, that he be in mercy, &c. Baldwin's case. Muss. ^ My. 241; 
3 Camph. 266 ; 2 Lepch, 928 («). But if the indictment state not the 
conviction but the guilt of the party, it seems doubtful how far the 
record of conviction would bo evidence of that fact. Turner's case, 
1 Moo. C. C. 347, ante, p. 63. The opinion of Mr. Justice Foster, 
however, is in favour of the affirmative. Where the accessary, he 
says, is brought to trial after the conviction of his principal, it is not 
nec^sary to enter into a detail of the evidence on wnioh the conviction 
was founded. Nor does the indictment aver that the priifbipal was 
in fact guilty. It is sufficient if it recites with proper certainty the 
record of the conviction. This is evidence against the accessary, to 
put him on his defence; for it is founded on a legal presumption that 
everv thing in the former proceeding was rightly and properly trans- 
aotea. Foster, 366. Where the inaiotmenl stated that the iirineipal 
felon had been convicted of the stealing, and in support of this aver¬ 
ment, an examined copy of the record was put in, by which it 
appeared that the principal had pleaded guilty, it was objected that 
tms was merely equivalent to a confession by the principal, and was 
not evidence against the receiver; but Bosauquet, J., ruled, that 
though the principal was convicted on his oivn confession, ^t siuah a 
conviction was primd facie, but not conclusive evidence arainst the 
accessary. Blick's case, 4 C. ^ P. 377. Where the principal felon has 
been, convicted, it is sufficient in the indictment to state the conviction 
without stating the judgment. Hyman's case, 2 Leech, 925; 2 East, 
P, C, 782; Baldwin's case, 3 Camph. 266, 

A lad having stolen a brass weight from his masters, it was taken 
from him by another servant in the presence of one of them, knd waa 
then returned to hum in order that he might take it for sale to the 
pri»>ner, to whom he nad been in the habit of selHng similar articles. 
The lad acMwrdingly took it and sold it to the prisoner. It was con¬ 
tended that tile brass could not be considered as stolen property^ 
having been restored to the possession of one of the owners, and 
him given to the lad to sell it to the prisoner with a view to his detso- 
tion, and thati snoh restoration, for however short a tone, was. suf- 
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ficient to prevent its being treated afterwards as stolen proper^, 
because it was in law in possession of the owners. Coleridge, J 
said he should consider the evidence as sufficient in point of Law to 
sustain the indictment, but would take a note of the objection. The 
jury found the prisoner ^ilty, and subsequent^ the learned judge, 
without reserving the point, passed sentence. Jbyons'a case, Carr, 

M. 217. But this case must be considered as now overruled by 
Dolan's case, 1 Dears, C. C. B. 436; S. C. 24 Z. Z M. C. 59. There 
the goods alleged to have been feloniously received, had been found by 
the owner in the pockets of the thief; but were subsequently, a police¬ 
man having been called in, returned to him, and he was sent by thq 
owner to sell them where he had sold others. The thief thereupon 
went to the shop of the prisoner and sold the goods, and gave the 
money to the owner. It was held that the conviction was wroi ^; 
Campbell, C. J., in the course of his judgment, saying, “ If an article 
once stolen has been restored to the master of that article, and he 
hhving had it fully in his possession bails it for any particular pur¬ 
pose, how can any person who receives the article from the bailee be 
said to be guilty of receiving stolen goods within the meaning of 
the act of parliament P” 

Proof of the receiving—distinction between receiving and stealing.'] 
There must be proof of an actual taking into possession of the goods 
alleged to have been felpniously received. Thus where the persons who 
stole some fowls, sent them by coach in a hamper to Birmingham, with 
directions that they would be called for, and the prisoner when claiming 
the hamper as hers at the coach-office, was immediately taken into 
custody; the Court of Criminal Appeal held the conviction of the pri¬ 
soner, as receiver, to be wrong, on the ground, that “whoever had 
possession of tlio fowls at tlie coach-office ‘when the prisoner olaiffied 
to receive' them, never parted with the possession; tlie prisoner by 
claiming to receive the fowls, which never were actually or potentially 
in her possession, never in fact in law received them.’’ JIiWs case, 1 
Den. C, a R. 453; 8. C. 18 Z. Z 31. C. 199. Wikfs case, .2 Den. 
C. C. R. 37; <S. 0. 20 Z. J, 31. C. 4, was twice argued. The facts 
were these: A., B., and C. were jointly indicted for stealing and re¬ 
ceiving five hens and two cocks. It was proved that about half-past 
four in the morning A. and B. were seen to go into C.’s father’s house 
with a loaded sack, carried by A. C. lived with his father in the 
house, and was a hmgler. A. and B. remained in the house about ten 
minutes, and were tlien seen to come out of the back-door preceded 
by CL with a candle, A. again carrying the sack on his shoulders, and 
to go ict(^ stable belonging to the same house; the stable-door was 
shut by one of them, and on the policemen going in they found the 
sack on the floor tied at the mouth, and tho three men standing 
around it as if they were bargaining, but no words were heard. The 
sack had a hole in it, through which poultry feathers were protruding. 
The bag when opened was found to contain inter alia the stolen pro¬ 
perty. On Cl being charged with receiving the poultry knowing it 
to be stolen, he said, “ he did not think he would have bought the 
hens.” Upon this evidence eight to four of the judges held that C. 
oonld not be convicted of receiving stolen gdods, inasmuch as though 
there was evidence of a criminal intent to receive, and of a know¬ 
ledge that the goods were stolen, ^et the exclusive possession of them 
vtill remained in the thieves, and therefore C. had no possession^ 
eilher actual or oonstruotive. But Patteson, J., one of the majority,- 
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said, I don’t consider a manual possession or even a touch essen¬ 
tial to a receiving; but it seems to me, there must be a control over 
the goods bjr the receiver, whicli there was not here.” In accord¬ 
ance with this opinion in a case where the jury found that the stolen 
property (a watch) was in A.’s hands or pocket,- but in the prisoner’s 
absolute control, the court of criminal appeal held that be might be 
indicted as a receiver of stolen property, although he had never 
touched the property, or had manual possession of it. ThomoH Smith's 
case, 1 Dears. C. R. 494; V. 24 L. J. M. C. J3o. It 
frequently happens that a doubt arises whether the acts doue by the 
person amount to a receiving, or to a stealing, as in the following 
eases; from which it api^ars tliat if the prisoner took part in the 
transaction, while the act of larceny by others was continuing, he will 
be guilty as a principal in the larceny, and not as a receiver. Dyer 
and Distiug were indicted for stealing a quantity of barilla, the pro¬ 
perty of Hawker. The goods, consigned to Hawker, were on board 
ship at Plymouth. Hawker employed Dyer, who was the master 
a large boat, to bring the barilla on shot e, and Distiug was employed 
as a labourer, in removing the barilla after it was landed in Haw'ker’s 
warehouse. The juiy found that while the barilla was in Dyer’s 
boat, some of his servants, without his consent, removed part of the 
barilla, and concealed it in another part of the boat. They also found 
that Dyer afterwards assisted the other prisoner, and the persons on 
board who had separated this part from the i^st in removing it from 
the boat for the purpose of carrying it off. Graham, Ih, (alter con¬ 
sulting Duller, J.,) was of opinion, that though, for some purposes, as 
with Kispect to those concerned in the actual taking, the offence 
would bo complete, as an asportation in point of law, yet, with respect 
to Dyer, who joined in the scheme before the barilla had been actually 
taDIn out of the boat where it was deposited, and who assisted in 
carrying it from thence, it was one continuing transaction, and could 
not be said to be completed till the removal of the commodity from 
such place of deposit, and Dyer liaving assisted in the act of carding 
it off*, was, therefore, guilty as principal. Dyer s case, 2 Dost, P. C, 
767. Another case arose out of the same transaction. The rest of 
the barilla having been lodged in Hawker’s warehouse, several per¬ 
sons employed by him as servants conspired to steal a portion of it, 
and accordingly removed part nearer to the door. Soon afterwards 
the persons who had so removed it, together with Atwell and O’Don¬ 
nell, who had in the mean time agreed to purchase part, came and 
assisted the others (who took it out of the warehouse) in carrying it 
from thence. Deing all indicted as principals in larceny, it^was 
objected that two vvere only receivers, the larceny beinl^ conrolete 
before their participation in the transaction; but Graham, B*, neld, 
that it was a continuing transaction as to those who joined in the plot 
before the goods were actually carried away from the premises; and 
all the defendants having concurred in’, or been present at, the act of 
removing the goods from the warehouse where they had been depo¬ 
sited, they Were all principals; and the prisoners were convicted 
accordingly.. AtweUis case, 2 East, P. C. 768. 

. In the following case the removal of the goods was held to he sa 
complete, thkt a person concerned in the further removal was held 
.;not to be a party to the original larceny. Hill and Smith, in tihe 
absence of the prisoner, broke opei^ the prosecutor’s warehouse, and 
took thence the goods in question, putting them in the street aboPit 
thirty yards the warehouse door. They then fetched the 
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Boner, who was apprised of the robbery, and who assisted in carrying 
the properly to a cart, which was in readiness. The learned judge 
who tried the case was of opinion that this was a continuing larceny, 
and that the prisoner who was present aiding and abetting in a con¬ 
tinuation of the/elony, was a pTincipal in that portion of the felony, 
and liable to bo found guilty; but on a case reserved, the judges were 
of opinion, that as the property was removed from the owner’s pre¬ 
mises before the prisoner was present, he could not be considered as 
the principal, and the conviction, as such, was held wrong. JTmy’s 
case, Buss. ^ By. 332. The same conclusion was oomo to in the fol¬ 
lowing case. One Heaton having received the articles in question 
into his cart, left it standing in the street. In the mean time the pri¬ 
soner M‘Makin came up and led away the cart. He then gave it to 
another man to take it to his (M'Makin’s) house, about a quarter of 
a mile distant. Upon the cart arriving at the house, the prisoner 
Smith, who was at work in the cellar, having directed a companion to 
Mow out the light, came up and assisted in removing the articles from 
the cart. Tor Smith it was argued, that the asjmiftvit w'as complete 
before he interfered, and Dyer's case, ante, p. 856, was cited, and 
Lawrence, J., after conferring with Lo Blanc, was of this opinion, 
and directed an acquittal. M^MaMn's case. Buss, tk By. 333 («). 
Upon the authority of King's case, the following decision proceeded. 
The prisoner was indicted for stealing two horses. It appeared that 
he and one Whinroe went to steal the horses. Whinroe left the 
prisoner when they got within half a mile of the place’phere the 
horses were, stole tbe horses, and brought them to tbe place where the 
prisoner w'as waiting for him, and he and the prisoner rode aw’ay with 
them. Mr. Justice Bayley at first thought that the j»rifeouer’8 joining 
in riding away with flje, horses might be considered a new larceny; 
but on adverting to King's case {su 2 )ra), he thought this opinion 
wrong, andnn a case reserved, the judges were of opinion that the 
prisoner was an accessary only, and not a principal, because he was 
not present at the original taking. Kelly's case. Buss, By, 421. 

The circumstances in the next case were held ffot to constitute a 
receiving. The prisoner was indicted for receiving goods stolen in a 
dwelling-house by one Debcubam. Debenhain, who lodged in tlie 
house, broke o]>on a box there and stole the property. The prisoner 
was seen walking backwards and for^vards before tbe house, and oc¬ 
casionally looking up; and he and Hebenliam wore seen together at 
some distance, wlien he was apprehended, and part of the property 
found on him. The jury found that Debenham threw the things out 
of the window, and that the prisoner W'as in waiting to receive them. 
Mr. Justice Gaeelee thought, that under this finding it was doubtful, 
whellier the prisoner w’as guilty of receiving, and l•e^e^ved the point 
for the opinion of the judges, who held that the prisoner was a prin¬ 
cipal, and that the conviction of him as receiver w’as wrong. Owen's 
case, 1 Moody, C. C. 96. And in Perhinds ease, 2 Den. C, C, B. 
469, the court of criminal appeal held that a priricijial in the second 
degree, particeps criminis, could not at the same time be treated as a 
receiver. Maule, J., said: “ The judge seems to have intended to 
have asked us whether in a case where a prisoner was, in a popular 
senses guilty of receiving, he might bo treated as a receiver, not- 
'Withstanding tbe .fact that he was a principal in the theft i and it 
is clear that he cannot.” 

, Where the evidence leaves it doubtful in what manner the goods 
drst came to the prisoner’s possession, there should be two counts, 
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and D. with reoeiviiig other part of the stolen property; another 
count charged C. and 1>, with the substantive felony of jointly 
receiving the whole of the stolen }»roperty, end there were two other 
counts charging C. and 1). separately with the substantive felony of 
each receiving part <rf the stolen property. It w»s proved that A. 
and B. had conunitted the burghiry, and stolen the property, but the 
evidence as to the receiving showed that C. and D. had received the 
stolen proper^ on different occasions, and q^uite unconneotedly with 
each otner. It was oWeeted that the count charging a joint receiving 
was not proved (see case, sx^ira), and tnat as distinct 

felonies had been coBaJnitteu by C. and D., they ought to have been 
tried separately. Per .LitUedole, J., “There is certainly some incon¬ 
sistency in this indictment; but the practice in cases of receivers is 
to plead in this manner.” The prisoners were all convicted. 
IlartaU's case, 7 t\ P. 475. ' 

AVhere two reCidvers are charged m the same indictment with 
separate and distinct acts of receiving, it is too late after verdietito 
object that thev should have been indicted separately. Hayes's case, 
2 Mao. if Hob. 15G. 

An indictment in the first cotint charged W. and R. C. with 
IdUing a sheep, V with intent to Steal one of the hind legs of the 
said shij'p; ” and in anpthcl’ count charged J. C. with receiving 
nine pounds’ w'eiglit of mutton “ of a certain evil-disposed person,” 
he then knowing that the mutton had been stolen. Coleridge, J., 
said, “ This count is for receiving stolen goods, and it is joined not 
with another count against othor persons for stealing anything, but 
with a count for killing with intent to steal, wMch appears to me an 
offence quite di.sfiuct in its nature fiom that imi»ti.ted to the prisoner 
(J. €.). 1 shall not slop the case, but I"wiu take core that the 
prisoner has any advantage thet can arise from th# objection, if, upon 
consideration, l.siiould think it‘ well founded.” The priBeners were all 
convicted; Uniccler's case, 7 V. <.V P- 17b. 

^ * • 

Proof of the particular yoods received.'] The proof of Ihe goods 
received must correspond with tiie allegation iu the indictment, and 
substantially with tiie allegation of the goods stolen by the principal 
felon. But it is sufficient if the thing n-ceived he the same in fact 
as that which w'as stolen, though passting under a new denomination, 
as wliere the [irincipal ivas charged with stealing a live sheep, and 
the accessary with receiving twenty pounds of mutton, part of the 
goods stolen. CotvclVs case, 2 Past, P, (J. 617. .But where the 
principal felon was charged with stealing silt, prpmissory notes of 
100/. eacii, and the other prisoner w’ith rotieivlug ^^ the said promis¬ 
sory notes,” knowing, them to have been stolen, and it appeared 
he had only received the proceeds of some of the notes, it was ruled, 
that the prison'er charged with the receiving must be acquitted. 
Walkley's case, 4 C. ^ P. 132. 

Uiwn an indictment for receiving a lamb, it appeared in evidence 
that at the time of the receiving, thfe lamb was dead, but on a case 
reserved, the judge| held that it was immaterial as to the prisoner’s 
offenoi^ 'iWlMither the lamb was alive or dead, the ofi'euoe and the 
punf^meiit I'or it being iu both eases the'same. Pucherinfs caw, 
1 JMbody, a e. 242. 

^ T ' '' 

Prdof of guilty knowledge,] Evidence must be given of the |«ti- 
eoner’s guilty knowledge, that ho received the goods in quest^a. 
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knowinar them to have been stolen. Tn general this evidence is to be 
collected from all the various circumstances of the case. The usual 
evidence is, that .the goods were bought at an undervalue bv the 
receiver. Proof that he, concealed the gOods iS presumptive evidence 
to the same effeoj. So evidence may be {fiven' that the prisoner 
pledcrt'd or otherwise disposed of other arnoles of stolen property 
besides those in the indictment, In order to show the gaUty knowledge. 
Dunn's rase, 1 Moo. C.- C. IflO. . - . 

In Oddi/s rase, 2 Den. C. C. 265, S. C. 20 L. J. M, C. 1^, 
in order to prove the scienter, evidence utaJs gtven^ that on a previous 
occasion other stolen goods, the property^of dii^eht owners, had been 
found in the possession of the prik>ner, It.i^as'held however hy the 
Court of Criminal Appeal that such evidence!: iuid been improperly 
admitted. ' L . 

The following enumeration of t^e ^cumMnees from which a 
prestimption of the prisoner’s giSil^ knowledge may be gathered, 
well illustrates the subject. “ Owing to the jealousy aud caution so 
necessary in this sort of tr^e, it often happens that no express dis¬ 
closure is made, and yet the illegal acc^uisition of the articles in 
question is as well understood, asif the receiver had actually witnessed 
the depredation. In this, as in other cases, therefore, it is sufficient 
if circumstances are proved, which to persons of ordina^ understand¬ 
ing, and situated as the prisoner >was, must have led to the conolusiou 
that they were illegally acquired. Thus, if it be proved that the 
prisoner received watches, jewellery, large, quantities of money, 
bundles of clothes of tarious kinds, or moveables of any sort, to a 
considerable value, from boyp or other persons destitute,of property, 
and without any lawfpl means of acquiring them ; and especially if it 
be proved that they were brought at untimely hours, and under 
circumstances of eyideht concealment, it is imposrible to arrive at 
any other oonolusien, but that they were received in the full under¬ 
standing of the guil^ mode of their acquisition. This will bo still 
further confirmed, if it appear that they were purchased at con¬ 
siderably less than 4heir real value, conoealed in places not usually 
employed for keeping such articles, as under beds, in ooal-cellars, 
or np chimneys; if their marks he efiaoed, or false or inconsistent 
stories told as to the mode of their acquisition. And it is a still 
further ingredient towards inferring guilty knowledge, if they have 
been received from a notorious thief, or one from whom stolen goods 
have, on, pilous ocoasiont, been received.” Alison's JPrinc. Grim. 
Lawof&iC^l.^SSX^, 

Wliere it was. averted that the prisoner, “ l^Vancfe Morris the 
goods and^ ohatt^. &c., feloniously did receive. and have; he the 
said Thomas Mortis frien and there well knowing the said, goods and 
chattels to have been feloniously stolen,” &c., it was moved in amst 
of judgment, that the indictment was had, for that the fact of reoeiviug, 
and the knowledge of the previbus felony, must reside in the same 
person, whereas this indictment charged them in two difierent persons; 
but the judges Imld that the indictment would he good without the 
words ”tbe said Thomas Morris,” whiob might be struck out as 
suridumge. Morris’s case^ I Leach, 109. But where an indictment 
alleged that the prisoner received the goods of A. B. *‘he, the 
said A. B., then knowing them to have been stolen,” it was hrid to 
be good ground of motion in arrest of judgment that the scienter was 
Larkin's ease, 1 Dears. C. C. E. 360 1 8, C. 22 L* J* 
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The intention of the party in receiving the goods is not material, 
jnrovided he knew them to be stolen. Where it was objeotod that 
there was no evidence of a conversion by the receiver, Ciurney, B., 
said, if the receiver takes without any prom or advantage, or whether 
it be for the purpose of profit or not, or merely to ^sist the thief, it 
is precisely the same. Davises case, 6 C, ^ P, 1V8. If a receiver 
of stolen goods receive them for the mere purpose of concealment, 
without deriving any profit at all, he is just as much a receiver 
as if he had purchased them. JPer Taunton, J,, Richardson^s ease, 
a 4 P. 336. 

The rule by the law of Scotland is the same. If the prisoner 
once receive the goods into his keeping, it is immaterial upon what 
footing this is done, whether by purchase, pledge, barter, or as a 
mere depository for the thief. ITay, though he buy them for full 
value, the crime is the same, because he knowingly detains them 
from the true owner; hut the fact of a fair price havmg been paid is 
an important circumstance to outweigh the presumption of the guijty 
knowledge. Alison*s Princ. Critn. Law of Scoil, 329; JLutne, 113; 
Burnett, 165, 156. 

Proof where the prisoner is charged as principal and receiver in dif¬ 
ferent counts,] A person may be legally charged in dift'ereni counts 
of the same indictment, both as the principal felon and as the receiver 
of the same goods. Galloway's case, 1 Moo. C. C. 234. But the 
judges, on a case reserved, were equally divided in opinion whether 
the prosecutor should in such case be put to his election. They all 
a^ecd, however, that directions should be given to tbe respective 
Clerks of assize not to put both charges in ^e same indictment. Id. 
Now, however, it is enacted by 11 & 12 Vick o, 46, that “ in every 
indictment for feloniously stealing property, it shall be lawful to add 
a count for feloniously receiving the same property, knowing it to 
have been stolen; and in any indictment for leloniously receiving 
property knowing it to have l^en stolen, it shall be lawful to add a 
count for feloniously stealing the same property; and where any such 
indictment shall have been preferred and found against any person, 
the prosecutor shall not be put to his election, hut it shall be lawful 
for tbe jury who shall.try the same to find a verdict of guilty either 
of steaiing the proper^ or of receiving it knowing it to have been 
stolen. And if such indictment shall h^ave been preferred and found 
against two or more persons it shall be lawful for the jury who shall 
the same to find all or any of tbe said persons |(wty, either of 
string the property or of receiving it knowing it tq have, been stolen, 
or to find one or more of the said persons guilty of stealing the pro¬ 
perty, and the other or others of them guilty of reemving It, knowmg 
ft to have been stolen.” There may be as many eounts charging a 
felonious receiving as there are counts char^g stealing, and the 
prosecutor cannot be pnt to his election on what count or counU he 
will proceed. Beeton's ease, 1 Den, C, C, R. 414; S, 0, 1$ X. X 
M. a 117. 

A count for rf oeiving stolen goods in a different county from that in 
which tke trial takes place, coupled with other counts for the lan^eny, 
mnst, of distinct and express averments, show upon the face of it 
jurisdiction within the 7 & 8 Oeo. 4, o. 29, s. 56 , Thus, where 
7. M. aad two others weMT charged in several counts of an inaictmmtt 
witk sheep-stealing, and counts were also added for receiving, aiid at 
the trial whieh took place at the sessions for tibe county of Dorset, 
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J. M. was convicted upon a count whicli charged him with felmiiously 
receiving at the parish of T. “ in the county of Somerset, oU® wether 
sheep, &c.,” being the same property as is mentioned in the fltfth. 
count of the indictment of the “cattle, goods, &c.,” his conviction was 
held bad in arregt of judgment, ns not showing on the face of it .furis- 
diction to try the oflence under 7 & 8 Geo, 4, c. 29, s. 66. Aithdtmfh 
the fifth count on which the other two prisoners were convicted 
charged them with the sheep-stealing at the ppish of 8, in the county 
of Dorset. Martiros case, 1 Den. C. C. 388 ; 8, C. 18 X. J. 
M. C. 137. 

Proof hy the prisoner of innocence of principal felon.’\ The party 
charged as receiver may controvert the guilt bf the principal felon, 
even after his conviction, and though that conviction is sta^ in the 
indictment. For, as against him, conviction is only presumptive 
evidence of the principal’s guilt, uttder the rule that it is to he pre¬ 
sumed that in the former proceeding eveiy thing was rightly and 
properly transacted. It being ree inter alios acta, it cannot be con¬ 
clusive as to him. Foster, 366, If, therefore, it should appear, on 
the trial of the receiver, that the offence of which the principal was 
convicted did not amount to Mony (if so charged), or to that species 
of felony with which he is charged, the receiver ought to be acquitted. 
Id. Thus where the principal had been convicted, and on the trial 
of the receiver the conviction was proved, but it appeared on the 
cross-examination of the prosecutor, that, in fact, the party convicted 
had only been guilty of a breach of trust, the prisoner, on the 
authority of Foster, was acquitted. Smith's case, 1 Leach, 288; 
Prossers case, Id. 290 (»).,, 

Witnesses—competency of principal felon.'] The principal felon is a 
competent witness for the crown to prove the whole case against the 
receiver. Maslamfs case, 1 Leach, 418 ; Price's case, Patram's case. 
Id. 419, (n); 2 JSast, P. C. 732. But the confession of the principal 
felon is not evidence against the receiver. Turner's case, 1 Moo. 
C. a 347. 

Venue.] By the 7 & 8 Geo. 4, o. 29, s. 76, (after providing that 
nothing contained in the act shall extend to Scotland or Ireland, ex¬ 
cept as follows,) it is enacted, “ that if any person in any one part of 
the united kingdom shall receive or have any chattel, money, 
valuable securiw, or other property whatsoever, which shall have 
be^n stolen, or otherwise feloniously taken in any other part of the 
united kingdom^ inch person knowing the said property to have 
been stolen or o^erwise feloniously taken, he may be dealt with, 
indicted, tried, and punished for such offence, in that part of the 
united kingdom, where he shall so receive or have the said property, 
in the same manner as if it had been originally stolen or taken in 
that part.” ^ 

And by see* 56, (s. 49 of the 9 Geo. 4, o. 55, I.) “if any person 
■hall receive any chattel, money, valuable securi^, or other property 
whatsoever, knowing the same to have been feloniously or unlawrally 
stolen, taken, obtained, or converted, every such person, whether 
(barged as an accessary after the fad|t to the felony, or with a sub¬ 
stantive felony, or with a misdemeanor only, may he dealt with, 
indicted, tried, and punished m any county or place in which he shall 
have, or shall have had, any such property m his possesdon; or in 
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* • 
any county or place in which the party guilty of the principal felonv 
or misdemeanor may by law be tried, m the same manner as such 
receiver may be dealt with, indioted, tried, and punished, in the 
county or place where ho actually received such property.” 

Upon an indictment against a principd and receiver, in respect of 
^ooas stolen in one county and received in another, although the case 
m tried in the county in which tlie property was stolon, it is not 
necessary to allege in the indictment that the receipt took place in 
the othor eountv, and the want of such averment is neither available 
in arrest of jucfgment, nor on the ground of variance. Per MuaUe, 
J. It. V. Jlinley^ 1 Coar, C. C. 12. See Ilartin's case, supra. 

As to the offence of receiving anchors, cables, &o., see ante, p. 666; 
and as to receiving property sent by the post, and stolen there&om, 
antCf p. 830. 
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Nature of the offence .865 

Proof of the custody of the party rescued . , . . . 865 

of the rescue . . . . . . . . 866 

Punishment . 866 

Aiding a prisoner to escape .866 

Offence under various statutes .866 


Nature of the offence,"^ ThE offence of rescue nearly resembles 
that of prison breach, •which has already been treated of, ante, p. 838. 

Where the party rescued is imprisoned oti a charf^c of felony, the 
rescuing’ is felony also. 1 Hale, P. C. 606. Where the offence of 
the former is a misdemeanor, that of the latter •will be a misdemeanor 
also. Havoh. P. C. h, 2, c, 21, s. 6. 

If the party rescued was imprisoned for folony, and was rescued 
before indictment, the indictment for the rescue must surmise a felony 
done, as well as an imprisonment for felony, or on suspicion of felony, 
hut if the party was indicted and taken upon a capias, and tlien 
rescued, there needs only a recital that he was indicted i>rout, &c., and 
taken and rescued. 1 P- C*. 607. 

Though the parfjjr rescuing may be indicted before the principal be 
convicted and attamted, yet he shall not be arraigned or tried before 
the principal is attainted. Id. In such case, however, ho may, as it 
seems, he indicted and tried for a misdemeanor, though not for a 
felony. 1 Hale, P. C. 399. 

Proof of the custody of the party rescued.'] To make the offence 
of rescuing a party felony, it must, appear that he was in custody for 
felony or sus|ncion of felony, but it is immaterial whether he was in 
the custody of a private person, or of an officer, or under a warrant 
of a justice of the peace, for where the arrest of a felon is lawful, the 
rescue of him is fewny. But it seems necessary that the party rescu¬ 
ing should have kno'wlodge that the other is under arrest for felony, 
if he be in the custody of a piivate person, though if he be in tM 
custody of a constable or sheriff, or in prison, he is bound to take 
notice of it. 1 Hale, JP. C. 606. If the imprisonment be so far 
irregular that the party imprisoned would not bo guilty of prison- 
breach by making his escape, a person rescuing him will not subject 
himself to the punisWent of rescue. Hawk. JP. C, h. 2, c. 21, s. 1,2; 
1 Hms. hy Qrea. 435. 

A warrant of a justice to apprehend a barty, founded on a certifi¬ 
cate of the clerk of the peace, that an indictment for a misdemeanor 
had been found against such party, is good; and therefore if upon 
snoh warrant party be arrested, and afterwards rescued, those 
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who are guilty of the rescue may be convicted of a misdemeanor. 
Stokers case, 5 C. ^ P. 146. 

Proof of the rescue.] The word rescue, or‘some word equivalent 
thereto, must appear iu the indictment, and the a^ogation must be 
proved by showing that tlie act was done forcibly, and against the 
will of the officer who had the party rescued in custody, liurridge's 
case, 3 P. Wms. 483. In order to render the offence of rescue com¬ 
plete, the prisoner must actually get out of the prison. JHawk. P. C. 
A. 2, 0. 18, s. 12. 

Ptmishment.] The offence of rescuing a person in custody for 
felony was formerly punishable as a felony within clergy at common 
law. Stanleys case. Muss, ^ Mg. 432. Hut now by the 1 & 2 
(too. 4, c. 88, (E. & I.) B, 1, “if any person shall rescue, or aid and 
assist in rescuing, from the lawful custody of any constable, officer, 
headborough, or other person whomstiever, any person charged with 
or suspected of, or committed for any felony, or on suspicion thereof, 
then if the person or persons so offending shall be convicted of felony, 
and entitled to the benefit of clergy, and bo liable to be imprisoned 
for any term not exceeding one year, it shall be lawful for the court 
by or before whom any such person or persons shall be convicte<i, to 
order and direct, in case it shall think fit, jtbat such person or persons, 
instead of being so fined and imprisoned as aforesaid, shall bo trans¬ 
ported beyond the seas for seven years, pr be imprisoned only, or be 
imprisoned and kept to hard labour in the common gaol, house of 
correction, or jmnitentiary house, for any tenn not less tlian one and 
not exceeding three years.” 

Aiding a prisoner to escape.'^ Under the head of rescue may ho 
classed the analogous ofience of aiding a prisoner to escape. This, 
as an obstruction of the course of justice, Was an offence at common 
law, being a felony where the prisoner was in custody on a charge of 
felony, and a misdemeanor in other cases, whether the charge were 
criminal or not. See Murridye's case, 3 P. Wms. 489; M. v. Allan, 
Carr. 4* M. 295, 


Aiding a prisoner to escape •— offence under various statutes."] The 
offence of assisting a prisoner to, escape has, hy various statutes, been 
';ed to different degrees of punishment. 

S he 25 Geo. 2, o. 27, s. 9, if any person or persons whatsoever 
y force set at liberty, or rescue, or attempt" te rescue, or .set at 
liberty, any pepon out of prison who shall he committed for, or 
found guilty of murder, or rescue, or attempt to rosoue any person 
convicted of murder, going to execution, or during execution, every 
person so offending shall be deemed, taken, and adjudged to bo guilty 
of felony, [and shall suffer death without benefit of clergy.] 

Now by the 7 Wm. 4, and 1 Viet. c. 91, the punishment of death 
is abolished, and parties guilty of the offences mentioned iu the above 
section, $re liable to be transported for life, or for not less than 
fil^Rn y^ars, or to be imprison^ for any term not exceeding three 

4 (ieo. 4, c. 64, s. 43, ^E.) the conveying any dis|;ni8e or instfn- 
tnents into any prison with intent to aid or assist a prisoner to escape 
is tirade a felony, punishable by transportation fourteen years, 
and the assisting any prisoner in attempting to make his es^pe hom 
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any prison, is subject to the same punishment. Similar provisions 
are contained in the 16 Geo. 2, o. 31, (E.) with respect to the king’s 
l)ench and fleet prisons, and the other prisons not comprised in tne 
i Goo. 4, c, 04. 

Upon the IG Ge» 2, c. 31, it has been held, that the act is confined 
to cases of prisoners committed for felony, expressed in the warrant 
of commitment or detainer, and therefore a commitment on suspicion 
only is not within the act. Walker^s case, 1 Leach^^l ; Gremiff's case, 
1 Leach, 363. It was likewise held on the construction of this statute, 
that it docs not extend to a case where the escape has been actually 
effected, but only to the attempt. Tillers ca&e, 2 Leach, 662. The 
delivering the instrument is an offence within the act, though the 
imisoner has been pardoned of the offence of which he was convicted, 
on condition of transportation; and a party may be convicted, though 
there is no evidence that he knew of the specific oflence 'of which the 
I)ri8oner he assisted had been convicted. Shaw's case, Russ. ^ By. 
526. 

Where the record of the conviction of the person aided is set forth, 
and- is produced by the proper oflSoer, no evidence is admissible to 
contradict that record. Shaw's ease, Russ. 4" 526. 

By the 52 Geo. 3, c. 156, (U. K.) aiding and assisting prisoners of 
war to escape is felony, punishable with transj)ortation for life, or 
fourteen, or seven yr.ars. See Martin's case, R. R. 190. 

As to aiding and assisting persons convicted by a military or naval 
court-martial to escape, see uie 6 Geo. 4, c. 0, s. 13 ; 6 Geo. 4, o. 6, 
s. 14. 

As to rescuing returned transports, see post, title Transporiafion, 
returning from. 
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RIOTS, ROUTS, AND UNLAWFUL ASSEMBLIES. 

Proof of riot—nature of in ffmeral—punishmeni . . . 8G8 

of the unhiuful asmnhling .868 

of the riolenre or terror .868 

of the ohjeet of the rioters—private grievance, . . . 869 

Proof of the execution of the act for which the rioters are 

assembled .869 

of the guilt of the defendants .8G9 

of refusing to aid constable tn quelling a riot , . . 870 

upon prosecutions under the riot act ... . • 870 

of demolishing buildings, 8^c. (7 ^ 8 C?. 4, c. 30) . . 872 

of a rout .874 

of an unlawful assembbj .874 


Proof of riot—nature of in general.'] A »TOT is defined by Hawkins 
to be a tumultuous disturbance of the peace, by three persons or more, 
assembling together of their own authority, with an intent mutually 
to assist one another, against any one who shall oppose them, in the 
execution of some enterprise of a private nature, and afterwards 
actually executing the same, in a violent and turbulent manner, to 
the terror of the people, whether the act intended were of itself lawful 
or unlawful, llawk. P. C. 6. 1, e, 65, s. 1. See Langford*s ease, 
p. 873, 

The indictment for a riot must conclude in terrorem populi. 
JSughes's case, 4 C. Sf P. 373. 

The punishment for a riot is fine or imprisonment, or both, and by 
the 3 Geo. 4, c. 114, the imprisonment may be with hard labour. 

Proof o/ the unlawful assembling.] An unlawful assembling must 
be proved, and, therefore, if a number of persons, met togeth^ at a 
fair, suddenly quarrel, it is an aflray, and not a riot, mtb, p. 202; but 
if,^ being so assembled, on a dispute occurring, they form into parties, 
with promises of mutual assistance, and then make an affray, it will 
^ a riot; and, in this manner, any lawful assembly may be converted 
into a riot: so a person, joining rioters, is equally guilty, as if he hod 
joined them while assembling. Sawk. P. C. h. 1, <j. 66, s. 3. 

Proefofike violence or terror.] Evidence must be given of some 
ciroumstwioes of such actual force or violence, or, at least, of such 
apparent^ tendency thereto, as are calculated to strike terror into the 
j^blio; ^ a show of arms, threatening speeches, or turbulent gestures. 
■Mawk. C. 6. 1, c. 65, «. 6. But it is not necessary that personal 
violence^ehould be done or offered. Thus, if a number of persons 
eome to’n theatre, and make a great noise and disturbance, with (ihe 
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predetermined purpose of preventing the performance, it will be a 
riot, though no personal violence is done to any individual, and no 
injury done to the house. Clifford v. Jlrandon, 2 Cumph. 358. But 
the unlawfulness of the object of an assembly, even though thej 
actually carry theij imlawful object into execution, does not consti¬ 
tute a riot, unless accompanied by circumstances of force or violence; 
and in the same manner, three or mere persons assembling together 
peaceably, to do an unlawful act, is not a riot. Mawh. P. C. h, 1, 
c. 65, $, 5. 

In Some cases in which the law authorises force, the use of such 
force will not constitute a riot, as where a sheriff or C/Onstable, or per¬ 
haps even a private person assembles a competent number of persons, 
in order with force to suppress rebels, or enemies, or rioters. Jfawk, 
P. C, h. 1, c. 05, «. 2. So a private individual may assemble a number 
of others to su[)press a common nuisance, or a nuisance to his own 
land. Thus where a weir had been erected across a common navi- 
gai)le river, and a number of persons assembled, with spades and 
other necessary instruments, for removing it, and did remove it, it was 
held to be neither a forcible entry nor a riot. Dalt, c. 137. So an 
assembly of a man’s friends at his own house, for the defence of his 
person, or the possession of his house, against such as threaten to beat 
him, or to make an unlawful entry, is excusable. 5 Jiurn, 278, 


Proof of iho, object of the rwters—-private grievanee.'] It must appear 
that the injury or grievance complained of, relates to some private 
quarrel only, as the inclosing of lands in which the inhabitants of a 
wrtain town claim a right of common, for where the intention of the 
assembly is to redress public grievances, as to pull down all iiiclosures 
in general, an attempt with force to execute such intention will 
amount to high treason. JIavok. P, C. b. 1, c. 65, s. 6. Where the 
object of an insurrection, says Mr. East, is a matter of a private or 
local nature, aftecting, or supposed to affect, only the parties assem¬ 
bled, or contined to particular persons or districts, it will not amount 
to high treason, although attended with the circumstances of militar)- 
j)araae usually alleged in iudictments on this branch of treason. As 
if tlie lising be only against a particular market, or to destroy parti¬ 
cular inclosurcs, (see liirVs cose, 5 V. ^ P. 154,) to remove a local 
nuisance, to release a particular prisoner, (unless imprisoned for high 
treason,) or even to oppose the execution of an act of parliament, if it 
only affect the district of the insurgents, as in the case of a turnpike 
act. 1 JEastf P. C. 75. As to imize lights, sec ante, p. 262. 


Proof of the execution of the act for which the rioters are assemhkd.'l 
The eot lor the purpose of executing which the rioters are assembled 
must be proved, otherwise the defendants must be acquitted. Where 
persons assemble together for the purpose of doing an act, and the 
assembly is such as hereinbefore described, if they do not proceed to 
execute their purpose, it is but an unlawful assembly, not a riot; if, 
after so assembling, they proceed to execute the act for which they 
assembled, but do not execute it, it is termed a rout; but if they not 
only so assemble but proceed to execute their design, and actually 
execute it, it is then a riot. 1 Hawk. c. 65; «. 1; Dalt. c. 136; Birfs 
case, 6 C. ^ P. 154. 


Proof of the guiU of the defendants.'\ In proving the partidpation of 
the deteudants in the riot, it is not, as it seems, competent to the pro- 
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secutor to prove a riot inAhe first instance, and afterwards to connect 
the prisoners with such riot. Where the counsel for the prosecution 
was pursuing this course, Alderson, J., interposed, and said that he 
must identify the prisoners as having been present. ^ He stated that 
it had been held by the judges at the special conimisKiou at Salisbury, 
in 1830, that the prisoners must first be identitied as having been 
present, forming part of the crowd, and that the fifteen judges had 
confirmed the bolding of the special commission. KichoLon^it ensr, 
1 Leicin, C. C. 300. 

In tlie above case, it was stated by the counsel for tlve prosecution, 
that an opposite course had been pursued in the Manchester case. 
And the latter mode of proof is adopted in cases of conspiracy. See 
ante, p. 309. 

On the trial of an action of trespass, the issues were, whether a 
conspiracy liad existed to excite discontent and dis-satisfaetion, and 
also whether there had been an unlawful assembly to the teiTor of the 
inhabitants of the town of Manchester. For the purpose of provjng 
the affirmative, evidence was offered of large bodies of men having 
been seen, on the morning of the day in question, marcliing along the 
road, and of expW'ssions made use of by them tending to show that 
they were proceeding to a place called \VhitemoRs, for the purpose of 
being drillf^. Evidence was also olfered of drillings in the neighbour¬ 
hood of Manchester, previoxxs to the meeting, and a witness was asked 
whether the proceedings which he saw created any alanu in Ids mind. 
Another witness staled that he saw several parties of men proceeding 
to the place where there had been drillings, and he was asked as to 
their having solicited him to join them, and as to dcclsfrations made by 
some of those persons witli regard to the object and purpose of their 
going thither. The whole of this evidence was objected to, but was 
admitted by Holroyd, J., and on u motion for a new trial, the court of 
king’s bench held that it had been rightly received. Medford v. Mirley, 
3 titark. N. P. 7G. 

Mroof of refusing to aid c.onstahh in fuelling a n'of.] To support 
an indictment against a person for refusing to aid and assist a con¬ 
stable in tbe execution of his duty in quelling a riot, it is necessary 
to nrovc, 1st, that the constable saw a breach of the peace committed; 
2na, that there was a reasonable necessity for calling on the defendant 
for his assistance; and, 3rd, that when duly called upon to assist the 
constable, the defendant without any physical infirmity or lawful 
excuse, refused to do so. liromfs case, (far, ^ M. 314; per Aider- 
son, B. It is not a valid ground of defence to such an indictment 
that firom the number of r|oterB the single aid of the defendant* would 
not have been of any use. Id. 

A person charged to aid a constable, and who does so is protected 
eundo, tnorando, et redeundo. Phelps's case,. Car. ^ M, 180; per 
Coltman, J. 

Proof upon prosecutions under the riot act."] By the 1 Geo. 1, stat. 2, 
c. 5, g. i, (commonly called the riot act,) it is enacted, “ that if any 
persons, to the number of twelve or more, bein^ unlawfully, riotously, 
and tunrultuously assembled together, to the disturbance of the public 
peace, and being required or commanded by one or more justiide or 
justices of the peace, or by tlxo sheriff of the county, or by his under- 
sheriff, lor by the mayor, bailiff, or bailiffs, or other head oMoer or 
jttstioe df the peace of any city or town corporate where such assembly 
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sliall bo, by proclamation, to be made in the king’s name in the form 
tliereinafter directed, to disperse themselves, and peaceably to depart 
to their habitations or to tlieir lawful business, and shall, to the 
number of twelve or more (notwithstanding such proclamation made), 
imlawfully, riotously, and tumultuously remain or continue together 
by the space of Sne hour after such command or rtxjuest made by 
pro(!lamation, that then such remaining or continuing together, to the 
number of twelve or more, after such command or request made by 
proclamation, shall be adj udged felony without benefit of clergy, and 
the offenders tlierein shall bo adjudged felons, [and shall suffer death, 
as in the case of felony, without benefit of clergy.]” 

Ily sec. 5, opposing and hindering the making of the proclamation 
shall be adjudged felony, without benefit of clergy, and persons as¬ 
sembled to the number of twelve, to whom proclamation should have 
bocuimade, if the same had not been hindered, not dispersing within 
an hour after such hinderanoe, having knowledge thereof^ shall be 
adjudged felon]^ [and suffer death], 

JNow by the 7 Wm. 4 and 1 Viot. c. 91, s. 1, after reciting (*w#cr 
alia) the above statute, it is enacted, “ That if any person shall, after 
the comm on cement of this act, be convicted of any of the offences 
hereinbefore mentioned, such person shall not suffer death, or have 
sentence of death awarded against him or her for the same, but shall 
be liable, at the discretion of the court, to be transported beyond the 
seas for the term of the natural life of such offender, or for any term 
not less than lifteen years, or to be imprisoned for any term not 
exceeding three years.” 

lly sec. 2, in cases of imprisonment the court may award hard 
labour, and also solitary confinement not exceeding one month at any 
one time, and three months in any one }'oar. 

The second section of the riot act gives the form of tlie proclama¬ 
tion, concluding with the words God save the King.” Where, in 
the reading of the proclamation, these words were omitted, it was 
held that the persons continuing together did not incur the penalties 
of the statute. Child's case, 4 C ^ P. 442. 

The Irish statute, corresponditig to the English riot act, is the 
27 G-eo. 3, c. 15, c. 28, ss. 1, 3, the jmnishment being modified as in 
the 7 Wm. 4, & 1 Viet., by tbe 6 Viet. st. 2, c. 28, s. 6 (I.). 

Upon an indictment under the first section of the 1 Goo. 1, st. 2, c. 5, 
the prosecutor must prove, 1, That the prisoners, with others, to the 
number of twelve, were unlawfully, riotously, and tumultuously 
assembled together; 2, That proclamation was made in the form 
given by the second section of the statute; 3, That the defendants, 
with others, to the number of twelve, r|mained, or contittued unlaw¬ 
fully, riotously, and tumultuously together, for one hour or more 
after tlio proclamation; lastly, it must be proved that the prosecution 
hjm been commenced within twelve months after the offence com¬ 
mitted. 1 Geo. 1, st. 2, e, 5, s. 8. 

Upon an indictment under the riot act, it was not proved that the 
prisoner was among the mob during the whole of the hour, but he was 
proved to have been there at various times during the hour; it was 
held by Patteson, J., that it was a question for the jury upon aU the 
drcumstancos, whether he did substantially oontinuo making part of 
the assembly for the hour; for, although ho might have occasion to 
septate himself for a minute or two, yet, if in substance he was there 
during the hour, he would not be thereby excused. JR. v. James, 
1 Muss, hy Qrea. 277. 
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The* second or subsequent reading of the act does not do away with 
the effect of the first reading, and the hour is to be computed from 
the time of the first reading. Ver PatUi$on, Woolcoek’s case, 
5 a P. 517. 

If there be such an assembly that there would have been a riot if 
the parties had carried their purpose into effect^ \;ho case is within 
the act, and whether there Avas a cessation or not, is a question for the 
jury. Ibid. 

An indictment under the riot act for remaining assembled one hour 
after proclamation made, need not charge the original riot to have 
been in ierrorem pnpidx; it is suflicient if it pursue the words of the 
act. Per Paticson, J., James's case, 5 C, P, 153. 

Proof of demolishintj buildings, cVe.] The ofl’ence of demolishing 
buUdiegs by rioter.s (formerly provided against by the statutes 
1 Geo, 1, st. 2, c. 5, 9 Gto. 3, c, 29, 62 Geo. 3, c. 130, and 5G Geo. 3, 
c. 125, repealed), is now forbidden by the 7 & 8 Oop. 4, e, 30, s. 
which enacts, “that if any persons, riotously and tumultuously 
assembled together to the disturbance of tlie public peace, shall 
unlawfully and with force demolish, pull down, or destroy, or begin 
to demolish, pull down, or destroy, any church or chajiel, or any 
chapel for the religious worship of persons dissenting from the united 
church of England and Ireland, duly registered or recorded, or any 
house, stable, coach-house, out-house, warehouse, office, shop, mill, 
malt-house, hop-oast, barn, or granary, or any building or erection 
used in carrying on any trade or manufactuTc, or any branch thereof, 
or any machinery, wlitiher fixed or moveable, prepared for or em¬ 
ployed. in any manufacture, or in branch lliereof, or any steam- 
engine or other engine for sinking, draining, or working any mine, 
or any staith, building, or erection used in conducting the busi¬ 
ness of any mine, or any bridge, waggon-way, or trunk, for con¬ 
veying minerals from any mine, every •such oftendcr shall be 
guilty of felony, and, being convicted thei’eof, shall suffer death as a 
felon.” 

In order to prove that there was a beginning to demolish tlie house, 
it must be proved that some part of the freehold was destroyed ; it is 
not therefore sufficient to prove that the windows sometimes were 
demolished. Per Littledale, J,, R. v. Howell, 9 C. P. 437. 

The 6 Viet, c. 10, after reciting the above section, and the 4 & 5 
Viet. c. 56, which had commuted therein tlie punishment of death, 
enacts, that “ if any person shall be convicted of the offences herein¬ 
before in the said act first above recited, specified, such person jshall 
be liable at the discretion oikthe court, to he transported beyond the 
seas for term of the natural life of such person, or for any term 
not less than seven years, or to be imprisoned with or without hard 
labour, for any time not exceeding three years.” 

The 4 & 5 Viet. c. 66, s. 3, empowers the court to add beside hard 
labour, solitary confinement to the imprisonment, such solitary con¬ 
finement not exceeding one month at any one time, nor three months 
in any one year, ^ 

As to this and similar offences in Ireland, see the 27 Geo. 3, o. 15, 
83. 5, 8, 9, 10, the punishment being modified by the 5 Viet. st. 2, 
0. 28, B. 7 (I.). 

. The 7 & 8 Geo. 4, o. 30, s. 8, not having given any definition of 
wliht shall he a riot within the meaning of that enactment, the common 
law definition of a riot must be resorted to, and in such ease, if any 
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one of her majesty’s subjects be terrified, this is a sufficient terror and 
alarm, to substantiate that part of the charge of riot. Per Patteson, 
J., Lanfiford's case, Carr. M. 602. 

Although the prisoners are charged only with a beginning to demo¬ 
lish, pull down, «Sc., yet it must appear that such a beginning was 
with intent to demolish the whole. The beginning to pull down, 
said Park, J., in a case where the prisoners were so charged, means 
not simply a demolition of a part, but of a part with intent to demo¬ 
lish the whole. Jf the prisoners meant to stop where they did (*. e. 
breaking windows and doors), and do no more, they are not guilty; 
but if they intended, when they broke the windows, &c., to go farther, 
and destroy the house, they are guilty of a capital ofience. If they 
had the full means of going farther, and were not interrupted, but 
left off of their own accord, it is evidence that they meant the work 
of demolition to stop where it did. It was proved that the parties 
began by breaking the windows, and having afterwards entered the 
Imuse, set lire to the furniture; but no part of the house was burnt. 
Park, J., said to the jury, “ If you think the prisoners originally 
came, without intent to demolish, and that the setting fire to the 
jiremises was an afterthought, but with that intent, then, yon must 
acquit, because no part of the house having been burnt, there was no 
beginning to destroy. If they came originally without such intent, 
hut afterwards set fire to the house, the offence is arson. Jf you have 
doubts whether they originally came with an intent to demolish, you 
may use the setting tire to the furniture under such cirourastanoes, 
and in such manner as that the necessary consequence, if not for 
timely interference, would have been the burning of the house, as 
evidence to show that they had such intent, although they began to 
demolish in another manner.” Ashton's case, 1 Letoin, O. C. 296. 
The same rule was laid down in the two following cases:—The pri¬ 
soners about midnight came to the house of the prosecutor, and 
having in a riotous manner burst open the door, broke some of the 
fumitiu'e, and all the M'indows, and did other damage, alter which 
they went away, though there was nothing to pfevent their com- 
mittiug further injury. Littledale, J., told the jury that this was 
not a “beginning to demolish,” unless they should be satisfied that 
the ultimate object of the rioters was to demolish the house; and that 
if they had carried their intentions into full efiTcct, they would in 
fact have demolished it. That such was not the case here, for that 
they had gone away, having manifestly completed their purpose, and 
done all the injury they meant to do. Thotnas'seasc, 4 C. P. 237; 
and jsee 0 C. ^ P. 333. See also Adams's case, Carr. M. 301, 
where Coleridge, J., said to the jury, “lieforc you can find the pri¬ 
soners guilty, you must be of opinion ttiat they meant to Jlave tlie 
house no house at all in fact. If they intended to leave it still a house, 
though in a state however dilapidated, they are not guilty under this 
highly penal statute.” 

If in a ease of feloniously demolishing a house by rioting, i^ippears 
that some of the prisoners set fire to the house itself, and that others 
carried furniture out of the house, and burnt it i».a fire made on a 
gravel walk on the outside of the house, it will be for the jury to say 
whether the latter were not encouraging and taking part in a general 
design of destroying tho house aud furniture, and if so, the jury 
ought to convict thorn. Per Tindal, C. J., R, v. Morris and others^ 
Carr, ^ M. 661. If a house be demolished by rioters by means of 
fire, one of tiie rioters who is present while the tire is burning, may 

p p S 
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be convicted for the felonious demolition under the statute, although 
he is not proved to have been present when tlie house was originally 
set on tire. Sivipson’s mse, Carr. ^ M, (>(19. 

Where an election mob pursued a i>erson who toot refuge in a 
house, upon which they attacked the house, shouting, “ pull it down,’’ 
and broice the door and windows, and destiuyed much of the fur¬ 
niture, but being unable to tind the person they were in search of, 
went away; Tiixlal, C. J., ruled, that the case was not within the 
statute, the object of the rioters not being to destroy the house, b\it 
to secure the person they were in search of. Price's case 5 C. 4' P‘ 
510. But th<‘ case may fall within the statutt', though the intent to 
demolish may he accompanied with another intent, which may have 
influenced the conduct of tlie rioters. Thus, where a party of coal- 
w^hippers having a feeling of ill-will towards a coal-lumi)er, w'ho 
paid less than the usual wages, collected a mob, and Avtmt to the 
house where he kept his pay-tahle, exclaiming, that they would 
murder him, and began to throw stones, &c., and broke the win¬ 
dows and partitions, and part of a wall, and after his escape, con¬ 
tinued to throw stones, &c., till stopped by the police: Gurney, B,, 
ruled that the parties might be convicted under th(‘ 7 & 8 Geo. 4, 
e. 30, s. 8, of beginning to demolish, though th<'ir principal object 
might b(i to injure) the lumper, provided it was also their object to 
demolish the house, on account of its having been used by him. 
Balt's case, 6 C. He P. 329. 

On an indictment under this statute for riotously, &c., begiimiug to 
demolish and demolishing a dwelling-house, total demolition is not 
necessary, thougli the i)aj'ties were not interrupted. If the house be 
destroyed as a dwelling it is enough, d’our men, members of and 
connected with the family of the owner of the cottages, with great 
violence, and to his terror, drove him from it, and pulled it down all 
but the chimney: it was held sufficient to satisf}-^ the statute though 
no other persons were within reach of the alarm ; they having no bonA 
Ude. claim of right, but intending to injure the owner. Phillips's 
case, 2 Moo, (\ €, 2-32. If rioters destroy a house by fire, this is a 
lolonious demolition of it within the statute, and the persons guilty 
of such an offence may he convicted on an indictment, founded on 
that enactment, and need not be indicted for arson under s. 2 of tbo 
same statute. J*cr Tindal, C, J., K. v. JlarrisMnd others, Carr. ^ 
M. (>61. 

Proof of a rout.'] A rout seems to be, according to the general 
opinion, a disturbance of the peace, by persons assembled together, 
with an intention to do a tiling, which, if executed, would make them 
rioters, and actually making a motion towards the execution thereof. 
Mawh, P. C. b. I, c. 65, s. 8; 1 Ituss. bp Grea. 266. 

Proof of an unlawful assembly J] Any meeting whatsoever of great 
numbers of people, with such circumstances of terror as cannot but 
endon^r the public peace, and raise fears and jealousies amongst the 
king’s subjects, seems properly to be called an unlawful assembly, as 
where gi^t numbers complaining of a common grievance, meet toge¬ 
ther am|ed in a warlike manner, in order to consult respecting the 
most proper means for the recovery of their interests, for no one can 
foresee what may be the event of such an assembly. Jlawk. P. C. 
h. 1, 0 . 65, s. 9. The circumstances which constitute an unlawful 
assemblywexe much discussed in the case of Bedford y. Pirhy, 3 Sterrh. 



X. P. C. 76. In that case, Holroyd, J., said, an unlawful assembly is 
where persons meet together in a manner and under circumstances 
which the law does not allow', but makes it criminal in those persons 
meeting together in sucli a manner, knowingly, and with such purposes 
as are in point law criminal. He then proceeded to state what 
may constitute an unlawful assembly, adopting the language used by 
llayloy, J., in Hunfs rase at York, All persons assembled to sow 
sedition, and bring into contempt the constitution, are an jinlawful 
assembly. With regard to meetings for drillings, he said, i f the object 
of tlie drilling is to secure the attention of the persons drilled to dis- 
aift'cted speeches, and give contidence by an appearance of strength to 
those w'illing to join them, that would be illegal; or if they were to 
say, we w’ill have what we want, whether it be agreeable to law' or 
not, a meeting lor that purpose, how'ever it may be masked, if it is 
really for a purpose of tnat kind would be illegal. If the meeting, 
from its gciu'ral ai)pearance, and all the accompanying circumstances, 
fs calculated to excite torror, alarm, and consternation, it is generally 
criminal and niilawfnl. And it has been laid down by Alderson, B., 
that “any meeting assembled under such circumstances as, according 
to theojnuion of rational and lirm men, are likely to produce danger 
to tile traiM^uillity and peace of the neighbourhood, is an unlaw'ful 
assembly ; and in viewing this question, the jury should take into 
their consideration the w ay in which the meetings w'ere held, the hour 
at which tliey met, and tlio language used by the persons assembled, 
and by those who addressed them ; and thi n cipsider whether tirm 
and rational men, having their families and property there, would 
havo reasonable ground to fear a breach of the ]ie^ce, as the alarm 
must not be merely such as would frighteu any foolish or timid person, 
but must bo such as would alarm persons of reasonable firmness and 
courage.” J-'incriit's mse, 0 C, Sr P. 91. All persons who join an 
assembly of this kind, disregarding its probable eflect and the alarm 
and consternation w'hich are likely to ensue, and all who give coun¬ 
tenance and support to it, are criminal parties. Per Litikdale, J., 
Neale's case, V, iV P. 431. 

A question, with regard to the admissiliility of evidence, showing 
previous meetings for the purpose of drilling, arose in Hunt's ease, 
3 H. Sr A. 566, wliich was an iridiotmont containing counts for a con¬ 
spiracy, unlawful assembly and riot; and in which the jury foimd the 
defendants guilty, on the count for an unlawful assembly. On a 
motion for a new trial, on the ground that this evidence had been 
improperly received, the application was rejected. Abbott, C. J., said, 
“ Ij was shown that a very considerable part of the persons assem¬ 
bled, or at least a very considerable part of those who came from a 
distance, went to the place of meeting in bodies, to a certain extent 
arranged and organised, and with a regularity of stop and movement 
resembling those of a military march, though less peirfect. The effect 
of such an appearance, and the conclusion to be drawn from it, were 
points for the consideration of the jury, and no reasonable person can 
say, that they were left to the consideration of the jury in a manner 
less favourable to the defendants tlian the evideuce warranted. And 
if this appearance was in itself proper for the consideration of the jury, 
it naust nave been proper to show to them, that at the very place from 
which one of these bodies came, a number of persons bad assembled 
before day-break, and had been formed and instructed to march as 
soon as there was light enough for such an operation, and that some of 
the persons thus assembled had grossly ill-treated two others, whom 
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they called spies, and had extorted from one of them, at the peril of 
his life, an oath never to be a king’s man again, or to name the name 
of a king ; and that another of the bodies that went to the place of 
meeting expressed their hatred towards this person by hissing as they 
passed his doors. These matters were in my opinion, unquestionably 
competent evidence upon the general character and intention of the 
meeting.” 
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Statute 7 fVm. i and 1 Viet. c. 87 . . . , . . 877 

Jtohhery attended with cuttimj or wounding . 877 ‘ 

Jtohhery attended with violence, l^c, ...... 878 

Simple robbery .......... 879 

Evidence in caftes of robbery .879 

Proof of the goods, l^c. talien ....... 879 

Proof of the taking ..880 

* felonious intent ......... 1i80 

from the person ........ 882 

in presence of the owner .882 

against the will of the owner .883 

Proof of the riolenee. or putting in fear — violence—degree of . 883 

under pretence of legal or rightful proceedings . . 884 

mode of putting in fear ....... 885 

degree of fear . 887 

Proof of being put in fear ........ 887 

injury to the person .. . 887 

fear of injury to property .888 

fear oj' injury to reputation ...... 888 

threateniny to accuse of an adominable crime—statute . 888 
putting in fear must he btfore the taking . . . 897 


Robbert from the person, which is a felony at common law, is thus 
defined:—a felonious taking of money or goods of any value from 
the person of anotlior, or in his presence against his will*, by violence 
or putting him in fear. 2 East, P. (7. 707. 

Statute 7 Wm. 4 and 1 Viet. c. 87.] The 7 Wm. 4 and 1 Vidt. 
c. 87, (E. & I.) by wliich the provisions of the 7 & 8 Geo. 4, c. 29, 
relying to this oftence are repealed, abolishes the punishment of death 
for simple robbery, and restricts it to oases where the crime is 
attendea with cutting or wounding. 

Robbery attended with cutting or wounding."] By the 7 Wm. 4 and 
1 Viot. 0 . 87, 8. 2, whosoever shall rob any person, and at the time 
of, or immediately before, or immediately after such robbery, shall 
stab, cut or wound, any person, shall be guilty of felony, and bcing| 
convicted thereof shall suffer death.” 

This sentence may be recorded under the 4 Geo. 4. , 

The evidence to support an indictment under this section will be the 
same as that required on an indictment for simple robbe^, see post ; 
and in addition it must be proved that the prisoner either imme¬ 
diately before, at the time of, or immediately after the robbery, 
stabbed, out, or wounded the prosecutor, as the case may be. With 
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respect to the evidence requisite to susttiia the allegation of stabbing, 
&c. see ante^ p. 765. If the prosecutor should fail to prove the 
stabbing, &c., the prisoner may still be convicted of the robbery, and 
if the j»roof of the latter should also fail, the party may be found 
guilty of an assault under the 14 & 15 Viet. c. |6o, s. 11. That 
^ction enacts that “if upon the trial of any person upon any 
indictment for robbery, it shall appear to the jury upon the evidence 
that the defendant did not commit the crime of robbery, but that he 
did commit an assault with intent to rob, the defendant shall not by 
reason thereof be entitled to be acquitted, but the jury shall bo at 
• liberty to return as their verdict that the defendant is guilty of an 
assault with intent to rob, and thereupon such defendant shall be 
liable to be punished in the same manner as if he had been oonviettsd 
upon an indictment for feloniously assaulting with intent to rob; and 
no person so tried as herein lastly mentioned shall be liable to be 
afterwards prosecuted for an assault with intent to commit the 
robbery for which ho was so tried.” • 

An indictment under the 7 Wm. 4 and 1 Viet. c. 87, s. 2, laying 
the wounding ‘ ‘ at the time ” is not sustained by evidence of wounding 
“immediately before.” Aldersou, li., advised that for the future 
there should be three counts laying the oifence in each way. Uam- 
moniVs cascf 1 Cox, C. C. 126, 

Robbery attended with violence, i^'c.] By the 7 Wm. 4 and 1 Tict. 
c. 87, s, 3, “ whosoevej' shall, being .armed with any offensive wcajam 
or instrument, rob, or assault with inU'iit to rob, any person, or shall, 
together with one or more person or per.sons, rob, or assault with in¬ 
tent to rob any person, or shall rob any person, and at the time of, or 
immediately before, or imiu^dia^;^}' after sucli robbery, shall beat, 
strike, or use any other personal violence to any person, snail he guilty 
of felony, and being convicted thereof shall be liable, at the discretion 
of the court, to bo transported be 3 'ond the seas for the term of his or 
her natural life, or for any term not less than fifteen years, or to be 
imprisoned for any term not exceeding three years.” 

By s. 10, in cases of imprisonment the court may award hard 
labour, and also solitary confinement not exceeding a mouth at one 
time, or three montlis iu any one year. 

The evidence to support an indictment founded on the third section 
of the above statute will depend upon the particular offence charged; 
^Ihether it be a robbery, or an assault with intent to rob by a party 
armed with an offensive weapon; or by two or more persons; or 
whether such robbery be aecempaniod by striking or other personal 
violence. Should the prosecutor fail to make out the ciroumst^oes 
of aggravation, the prisoner may be convicted of tlie simple robbery, 
or if the proof be insufficient to support the latter chai'ge, then of an 
assault. 

The prisoner was charged under the last mentioned section with a 
robbery. The evidence was that the prisoner committed the offence 
gtogether with others (who were not apprehended), but it was not so 
charged in the indiotment. On the question whether, in order to 
bring him i^ithin the higher penalty imposed .by that section, it ought 
not to have* been so averred; JPatteson, J,, said, “ where several 
parties are indicted for committing the offence, it is not necessary to 
aver that they were together; hut if one be indicted alone who 
committed the act with others, it is proper it should be so averred.” 

2 Lew, C. C. 271. Bee R. v. Stringer, post. 
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fiimplc robbery."I By the 7 Win. 4 and 1 Viot. o. 87, s. 5, “ who¬ 
ever sliall rob any person [or shall steal any property from the person, 
of another, see as to this, title, Larceny, ante, p, 59o,] shall be liable, 
at the discretion of the court, to be transported beyond the seas for 
any term not exceeding fifteen years, nor less then ten years, or to be 
imprisoned for any term not exceeding three years.” 

The provisions of the statute with regard to stealing from the 
person;' assaulting with intent to rob; and demanding property with 
menaces, or by force, with intent to steal; the accusing or threaten¬ 
ing to accuse of any infamous crime ; and the sending of threatening 
letters demanding money, are all separately noticed under distinct 
heads. 

Eridencr in eases of robbery.'] On a prosecution for robbery, the 
evidence will be, 1st, proof that certain goods, t&e. were taken ; 2nd, 
that thc}' were taken with a felonious intent; 3rd, from the person or 
dn the [)resonco of the owner; 4th, against his will; 5th, mat they 
were taken, either by violenetJ or by putting the owner in fear. 

Proof of the goods, tah'n.] It must be proved that some pro¬ 
perty was tiiken, for an assault with intent to rob is an offence of a 
different and inferior nature. 2 East, C. 707. But the value of 
the property is immaterial, a penny, as well as a pound, forcibly 
extorted, constitutes a robbery, the gist of the offence being the force 
and terror. 3 hist, 09; 1 Male, P. C. 532; 2 Jiast, P. C. 707; 
1 llnss, by Grea, 809 ; R. v. 3Iorris, 9 C. P. 349. Thus where 
a man was knocked down and his pockets rilled, but the robbers 
found nothing, except a slip of paper containing a memorandum, an 
indictment for robbing him of the paper was held to be maintainable. 
liinghy's ease, corum Gurney, B., 5 C. cV. P. 6f)2. In the following 
case it was lield that there was no property in the prosecutor so as to 
support an indictment for robbery’. The prisoner was charged with 
robbing the prosecutor of a promissory note. It ajipciU'od that the 
]»rosecutor had been d('Coyed by the ])ris()iier into a room for the 
purimse of extorting money from him. Upon a table covered with 
black silk were two candlesticks covered also with black, a pair of 
large horse pistols ready cocked, a tumbler glass fflled with gun¬ 
powder, a saucer with leaden balls, two knives, one of them a 
prodigiously large carving knife, their handles wrapped in black 
crape, pens and inkstand, several sheets of paper, and two rojiis. 
Tlie prisoner, Mrs. IHpoo, seized the carving knife, and threatening to 
ta^ away the prosecutor’s life, the latter was compelled to sign a 
promissory note for 2000/. upon a piece of stamped paper whieh had 
been provided by the prisoner. It was objected that thOre was no 
property in the prosecutor, and the point being reserved for the 
opinion of the judges, they held accordingly. They said that it was 
essential to larceny, that the property stolen should be of some value; 
that the note in this case did not on the face of it import either a 
general or special property in the prosecutor, and that it was so far 
irom being of any the least value to him, that he had not even the 
property of the paper on which it was written; for it aweared that 
both the paper and ink were the property of Mrs# rhipoe, and 
the delivery of it by her to him, could not under the circumstances 
of tlte case be considered as vesting it in him, but if it had, as it was 
a property of which he was never, even for an instant, in the peace¬ 
able possession, it could not be considered as property taken from his 
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person, and it was well settled that to constitute the crime of robherj', 
the property must not only be vahiuble, btit it must also be taken 
from ihf person and peaceable possession of the owner. Phijme's case, 
2 Leach, 673 ; 2 Bast, P. C. 599. Bee Edward’s case, 6 €. P. 
516, 521, post, title Threats. ^ 

A servant, who had received moncj from his master’s customers, 
was robbed of it in his way home. Lpon its being objected that the 
money could not be laid as the property of the master, Aldefson, B., 
inclined to think the objection valid, and would have reserved the 
point, but as the grand jury were sitting, the learned baron directed 
the jury to be discharged, and a new indictment to be preferred, con¬ 
taining a count laying the property in the servant, Rudich's case, 
8 C. P. 237. 

Proof of the taking."] In order to constitute a taking, there must 
be a possession of the robber. Therefore, if a man having a purse 
fastened to his girdle is assaulted by a thief, who, in order more 
readily to get the purse, cuts the girdle, whereby the purse falls to 
the ground, this is no taking of the purse, for the thief never had it 
in his p(»s8es6>ion. I JIale, P, C. 533. But if the thief ha<l taken up 
the purse from the ground, and afterwards let it fall in the struggle, 
without taking it up again, it would have been robbery, for it w'ould 
have been once in his possession. Id, However short the period of 
possession, it is sutiicient. The prisoner taking the prosecutor’s 
purse immediately returned it, saying, “ If you value your purse you 
will please to take it back, and give me the contents of it; ’’ the pro¬ 
secutor took it back, and the prisoner at that moment was appre¬ 
hended. The court (Ilotham, B., and Willcs, J.,) held, that though 
the prosecutor did not eventually lose either his purse or his money, 
yet as tlie prisoner had in fact demanded the money, and under the 
impulse of that threat and demand, the property hud been once taken 
from the prosecutor by the prisoner, it was in sti ictness of law a 
sufficient taking to complete the offence, although the prisoner’s 
poBsession had eoutinuod for an instant only. Peat's case, 1 Leach, 
228; 2 Bast, P. C. 557. See Lapier's case, 1 Leach, 326, ante, 
p. 576. It has been observed with regard to cases of this description, 
tWt though it was formerly held that a sudden taking or snatching 
of any property from a person imawares was sufficient to constitute 
robbery, the contrary doctrine appears to be now established; (see 
Gnosii's case, 1 i'. P. 304), and that no taking by violence will at 
the present day be considered as sufficient to constitute robbery, 
unless som^ injury be done to the person (as in Lapier's ease, ante, 
p. 676), or unless there bo some previous struggle for tlie possession 
of the property, or some force used to obtain it. 1 Russ, by Grea, 
871; vide post. 

Proof of the taking—feloniotis intent.] The robbery must beentmo 
furandi, with a felonious intent to appropriate the goods to the 
offender’s own use. * And there must be a felonious intent with regard 
to the goods charged in the indictment, it is not enough that tike 
prisoner hftdliat the same time an intent to steal other goods. A. 
assaulted B. on the highway with a felonious intent, and searched 
his pockets for money, hnt finding none, pulled off the bridle of B.’s 
horse, a^udlbrew that and some bread which B. had in paniers about 
the highwi^, but did not take anything from B. Upon a conference 
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of all the judges, this was resolved to be no robbery. Anon, 2 East, 
P. a 662. 

Though the party charged take the goods with violence and 
menaces, yet if it be under a hona Jide claim, it is not robbery.. The 
prisoner hud set wires in which game was caught. The gamekeeper 
finding them, was carrying them, away when the prisoner stopped 
him, and desired hijn to give them up. The gamekeeper refused, 
upon w'hich tlie prisoner lifting up a large stick, threatened to beat 
out the keeper’s br ains if he did not deliver them. The keeper fear¬ 
ing violence delivered them. Upon an indictment for robbery, 
Vaughan, li., said, “ I shall leave it to the jury to say, whether the 
rrisoner acted iqron an impression, that the wires and pheasant were 
lis own property, for, however he might be liable to penalties for 
'laving them in his possession, yet if the jury think that he took them 
under a howt Jide impression, that he was only getting buck the pos¬ 
session of his own jropertv, there was no anitmts fnrandi, and 
the prosecution must fail.’’ The prisoner was acquitted. llaWs 
case, 3 C. ijr P, 409. Sue also lioden's ease, 1 C. (Sj- K, 395. 

It sometimes happens that the original assault is not made with 
the particular i'clonious intent of robbing the party of the projicrty 
subsequently taken ; but if the intent arises before the property taken, 
it is sullicunt; as where money, offered to a person endeavouring to 
commit a rape, is taken by him. The prisoner assaulted a woman, 
with intent to ravish her, and she without any demand made by him, 
offered him raom y, which he took, and put into his pocket, but con¬ 
tinued to treat the woman with violence in order to effect bis original 
purpose, till he was iuterrupted. A majority of the judges held this 
to be robbery, on the ground that the woman, from the violence and 
terror occasioned by the prisoner’s behaviour, and to redeem her 
chastit}', offered the money, which, it wms clear, she would not have 
done voluntarily, and that the prisoner, by taking it, derived an 
advantage to binuelf from his felonious conduct, though his original 
attempt was to commit a rape. Bhekham's case, 2 East, F. C. 711. 

The question of the animus furandi often arises in cases where, 
after a quarrel and assault, part of the projierty of some of the par¬ 
ties engaged in the transaction has been carried away. The question 
in these cases is, whether the articles were taken in frolic, or from 
accident, or from malice, but not animo furandi. It is said, by a 
writer on the criminal law of Scotland, that it behoves prosecutors 
to be rigidly on their guard against such perversions of the real 
transaction which has occurred, aud to endeavour to restrict charges 
of this serious descrijition to cases of real felonious depredation. 
Alison, Frinc. Crim. Law of Scotl. 238. Several eases, to illustrate 
this, are mentioned by Mr. Alison. A scuffle took place on the high 
road, between the prosecutor and the prisoner; in the course of 
which, the former was deprived of a ruling measure, his hat, and a 
quantity of articles out of his pockets, which were afterwards found 
by the road-side; but as it turned out, that he was tipsy at the time, 
and the articles might have been lost in the struggle, without any 
intent of felonious appropriation on the prisoner’s pait, he was 
acquitted. Bruce's case, Alison, Frin. Crim. Law of ScoU. 358, 
But, continues Mr. Alison, it may happen that an assault is oom- 
menoed from some other motive, aud in the course of it a depredation, 
done evidently luei'i eausd, is committed, suggested perhaps by the 
unforeseen exposure of some valuable property, or the defenceless 
condition to which the owner is reduced in the course of the affray. 
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In such a case, it is not the less robbery that the intention to appro¬ 
priate arose after the assault. The prisoner, from malice, lay in 
wait, and assaulted the witness; a scullle ensued, during which the 
witness lost a bundle, which he never rocov('red. , 'J'hc court laid it 
down, that if the intention of depredation existed at the moment of 
the taking, the oflence was robbery, though tlie dssault commenced 
from a different motive; but the jury, doubting the evidence, 
aciiuitted of the robbery, and convicted only of the assault. X'oumfs 
ease, udlisoHf 2;>9. 


Proof of the tahing—from the jierfton.] It is not necessary that the 
goods should actually bo taken from off the person of the prosecutor; 
if they arc in his personal custody, and are taken in his proseiK-o, it is 
sufficient. Jiut it is otherwise, wlicre they are in the personal custody 
of a third person. The two prisouers were indicted for assaulting the 
prosecutor, and robbing him of a bundle. It appeared that the pro¬ 
secutor had the bundle in his own perstinal custody, in a boer-sho'p) 
and when he came out, gave it to his brother, who was with him, to 
carry it for him. While on the road, the prisoners assaulted the pro¬ 
secutor ; upon which, his brother laid down the bundle in the road 
and ran to his assistance. One of the prisoners then took up the 
bundle, and made oil’ with it. Vaughan, E., iutimated an opinion, 
that the indictment w’^as not maintainable, us the bundle was in the 
possession of anothor jiersou at the time of the assault committed. 
Highway robbery was the felonious taking of the property of another 
by violence, against his w'ill, either from his person or in llis presence. 
The bundle, iu this ease, was not iii the prosecutor’s possession, if 
the prisoners intended to take the bundle, why did they assault the 
'prosecutor, and not the peifon who had it ? The prisoners were con¬ 
victed of simple larceny. RuUous's ease, 5 C. cjj- P. 508. 

Vroof of the talcing -- in presence of the owner.'] The taking need not 
he by the immediate delivery of the party to the offender, or immedi¬ 
ately from the person of the party robbea ; it is sufficient if it be in 
his presence. The instances given by Lord Hale are, where a carrier 
is driving his pack-horses, and the thief takes his horse or cuts his 
pack, and takes away the goods; or where a thief comes into the pre¬ 
sence of A., and with violence, and putting A. in fear, drives away 
his horse, cattle, or sheep. 2 Hale, P. C, 633. But it must appear 
in such oases, that the goods were taken in the presence of the prose¬ 
cutor. Thus where thieves struck money out of the owner’s hand, 
and by menaces drove him away, to prevent his taking it up again', and 
then took it up themselves; these ^cts being stated in a special ver¬ 
dict, tlie court said that they could not intend that the thieves took 
up tile money in the sight or presence of the owner, and that, as the 
striking the money out of the band wras without putting the owner in 
fear, there was no robbery. Francis's case, 2 Sir. 1016, Com. Rep. 
478 ; 2 Fast, P. C, 708. And the same was resolved in another case, 
with the conourrfnoe of all the judges. Grey's case, 2 East, P. C. 
708. Where robbers, by putting in fe^, made a waggoner drive his 
waggon from the highway, in the day-time, hut did not take tiie goods 
till night; some held it to he a robbery from the lirst force, but others 
considered that the waggoner’s possession continued till the goods 
wei®;^ actually taken, unless the waggon were driven away by the 
thiefes themselves. 2 East, P. C. 707 J 1 JB«e«. hy Grea. 873. 
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Proof of the taking—against the will of the owner.] It must appear 
that the taking was against the will of the owner. Several persons 
conspired to obtain for tliemselves the rewards given by statute I'or 
api)rehending robbers on the highway. The robbery was to be effected 
upon Salmon, one of the confederates, bv Blee, another of thb con¬ 
federates, and fWo strangers procured by Blee. It Avas expressly 
fo\md, that Salmon consented to part with his goods under pretence 
of a robbery, and tliat, for that purpose, he went to a highway, at 
Deptford, where the colourable robbery took place. The judges were 
of opinion that this did not amount to robbery in any of the prisoners, 
because Salmon’s property was not taken from him against his will. 
3PD(micl\s case, Post. 121, 122. But it is otherwise where the party 
robbed delivers money to the thief, though, at the same time, with the 
intent and [lower of immediately apprehending him. One Norden, 
having been infonned of several robberies by a highwayman, resolved 
to apprehend him. For this purposo, he put a little money and a 
4 )istol in his poetket, and took a chaise. The robber stopped the chaise, 
and demanded money, IS'orden gave him what monej' he had, jumped 
out of the chaise with th(j pistol in liis hand, and with some assistance 
apprehended the prisoner. The prisoner was convicted of this rob- 
beiy, and the conviction was approved of by Mr. Justice Foster, who 
distingiushes it from the former case, on the ground that there was no 
concert or connection between JNordon and the highwayman. Anon, 
Foster, 129. 

Proof of the I'iolcuce or putting in fear — riolence — degree.] It must 
be proved that tlie goods were taken either by violence, or that the 
owner was ^ut in fear ; but eitlur of these facts will be sufficient to 
render the felonious taking a robheiy. 2 East, P. C. 708; 1 Ituss. hy 
(Irea. 874. Where violence is used, it is not necessary to prove actual 
fear. “ 1 am very clear,” says Mr. Justice Foster, “ that the circum¬ 
stances of actual fear, at the time of the robbery, need not be strictly 
proved. Suppose the man is knocked down, without any previous 
warning to awaken his i'ears, and lies totally insensible, while the thief 
rides his pockets, is not this a robbery ? ” Foster, 128. And if fear 
be a necessary ingredient, the law in odium spoliutoris will ])re8ume it, 
where there appears to be so just a ground tor it. Id. 2 East, P. C. 
711. 

With regard to the degrees of violence necessary, it has been seen, 
ante, p. 880, that the sudden taking of a thing unawares from the per¬ 
son, as by snatching any thing from the hand or head, is not sufficient 
to constitute robbery, unless some injury be.done to the person, or 
unless there be some previous struggling for tlie possession of the pro¬ 
perty. In Lapier’s case, ante, p. 576, it was held robbery, because an 
injury was dune to the person. 2 East, P. C. 709. A boy was car¬ 
rying a bundle along tlie street, when the prisoner ran past him, imd 
snatched it suddenly away, but being pursued, let it fell. Being 
indicted for robbery, tiie court (Hotham, B., and Adair, serjeant,) 
said, the evidence in this case does not amount to a robbery; for 
though he snatched the bundle, it was not with that degree or force 
and terror that is necessary to constitute this offisnee. 3Iacauky'H 
case, 1 Leach, 287. And the same has been resolved in several other 
oases, in which it has appeared that there was no struggle for the pro¬ 
perty. Raker's case, 1 Leach, 290; RoUns's case, Id. (n) ; Davies's 
case, {Id. (n); Uormr^s case, Id. 191j (n). In JffugJm's case, 2 C. 
^ K. 214, where the prisoner having asked the prosecutor to 
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tell him the lime, and the prosecutor having taken out his watch in 
order to answer the prisoner, holding it loosely in both hands, the 
prisoner caught hold of the ribbon and snatched the watch away, 
and made off with it; Patteson, J., held that this was not a robbery, 
hut a sU^alin^ from the person. ^ 

But where' a degree of violence is used sufficient to cause a per¬ 
sonal injury, it is robbery; as where, in snatching a diamond pin 
fastened in a lady’s hair, part of tlie hair was torn away at the same 
time. Moore & cose, 1 Zeoch, JJ3o, and see Lopier's ease, Id. 320, 
p. o76. A case is said to have heeu mentioued by llolroyd, J., 
which occurred at Xcndal, and in which the evidence was that a per¬ 
son ran up against another, for the purpose of diverting his attention 
while he picked his pocket; and the judges held, that the force was 
sufficient to make it robbery, it having been used with that intent. 
Anon. 1 Zeivin, C. (J. 300. It appeared in evidence that the prisoner 
and oth( rs, in the streets of Manchester, hung around the prosecutor’s 
I)ers<)n, and rifled him of his watch and money. It did not appeau 
that any netual for ce or menace was used, but they surrounded him 
so as to render any attempt at resistance hazardous, if not vain. 
Bayley, J., on the trial oftlie.se parties for robbery, said, in order to 
constitute robbery, tlierc must bo either force or menaces. If several 
persons surround another so as to take away his power of resistance, 
this is robbery. Jlughes's case, 1 Leu'in, C. C. 301. 

So if there be a struggle between the offender and the owner, for 
the possession of the property, it will be held to be such a violence as 
to render the taking robbery. The prisoner was indicted for t.iking 
a genthinau’s sword from his side, dam et secrete ; but, it appearing 
that tlie gentleman perc,eiv('d the prisoner bad laid hold of his sword, 
and that lie him.self laid hold of it at the same time and struggled lor 
it, this was adjudged a robbery. Dories's case, 2 East, P. C. 709. 
The ])»isonor coming up to the” prosecutor in the street, laid violent 
hold of llie 8<-al8 and chains of his watch, and succeeded in pulling it 
out of Ids fob. The watch was fastened with a steel chain, which 
went round his neck, and which prevented the ]>risoner from immedi¬ 
ately taking the watch ; but, by pulling, and two or three jerks, he 
broke the sRel chain and made off with the watch. It was objected 
that this came within the cases us to snatching; hut the judges, on a 
case reserved, were unaniraouslv of opinion that the conviction was 
right, for that the prisoner could not obtain the watch at once, but 
had to overcome the resistance.the steel chain made, and actual force 
was used for that purpose. Mason's case. Him. % Ity. 419, 

In ordtjr to constitute the offence of robbery, not only force must 
be employed by the party charged therewith, but it is necessary to 
show tliat such force was used with the intent to accomplish the 
robbery. Where, therefore, it appeared that a wound had been 
accidentally inflicted in the hand of the prosecutrix, it was held by 
Alderson, B., that an indictment for robbing could not be sustained. 
M. V. Edwards, 1 Cox, C. C. 32. 

An indietmont for robbery which charges the prisoners with having 
assaulted G. P. an<l H. P., and stolen 2s. from O. P., and Is. from 
11. P., is correct, if the robbery of G, P. and H. P. was all one act; 
and if it were so, the counsel for the jirosccution will not be put to 
elect. JK.’v. Giddim, Carr. ^ M. 634. 

Proof of violence—under pretence of legal or rigMful proceedings."] 
Violence may be committed as well by actual unlawful force, as under 
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pretence of legal and rightful proceedings. Merriman, carrying his 
cheeses along the highway in a cart, was stopjK^d by one Hall, who 
insisted on seizing them for want of a permit (which was found bj 
the jury to be a mere pretence for the purpose of defraudiug Morri- 
man, no permit feeing necessary).' On an altercation, they af^reed to 
go before a magistrate and determine the matter. In the mean time 
other persons, riotously assembled on account of the dearness of pro¬ 
visions, and in confederacy with Hall for the purpose, carried off the 
goods in Merriman’s absence. It was objected that this was no job¬ 
bery, tliere being no force used ; but Hewdtt, J., overruled the 
objection, and left it to the jury, who, found it robbery, and brought 
in a verdict for the plaintiff; and, upon a motion for a new trial in 
K. B., the court held that the verdict w’as right. Merriman v. Hun¬ 
dred of Chijtpenhani, 2 East, 1\ C. 709. 

The prosecutrix was brought beibnj a magistrate by the prisoner, 
into whose custody she had been delivered by a headborougli, on a 
charge of assault. The magistrate recommended the ease to be made 
up. The prisoner (who w'as not a peace officer) then took her to a 

E ublic-liouse, treated her very ill, and finally handcuiTed and forced 
er into a coach. He then put a handkerchief into her mouth, and 
forcibly took from her a sliilling, which she had previously offered 
him, if he w'ould wait till her husband came. The prisoner then put 
his hand in her pocket, and t<n)k out tliree shillings. Having been 
indicted for this as a robbery, Narcs, J., said, that, in order to com¬ 
mit the crime of robbery, it was not necessary the violence used to 
obtain the property should be by the common modes of putting a 
pistol to the head, or a dagger to the breast; that a violence, though 
used under a c’olourable and sj^ecious jiretence of law or of d(ung 
justice, was sufficient, if the real intention was to rob; and he left the 
case to the jury, that if they thought the prisoner had, Avhen he 
forced the prosecutrix into tl)c (!(»ach, a felonious intent of taking her 
money, and that he made use of the violence of the handcuffs as a 
means to prevent her making a resistance, and took the mont^' with 
a felonious intent, they should find him guilty. The jury having 
found accordingly, the judges^ upon a ease reserved, were unani¬ 
mously of opinion that, as it was found by the verdict that the pri¬ 
soner bad an original intention to take the money, and had made use 
of violence, though under the sanction and pretence of law, for the 
purpose of obtaining it, the offence he had committed was clearly a 
robbery. (Hascoigne^s case, 1 Leach, 280; 2 East, F. C. 709. 

Proof of putting in fear—mode of putting in fear.'] If there has 
not been such violence used, as to raise the offence from that of* 
simple larceny to that of robbery, the prosecutor must show that ho 
was put in fear —a fear of injury either to his person, his property, 
or his reputation. 

In order to show a putting in fear, it is not necessary to prove that 
menaces or threats or violence were made use of by the offender. 
Por instance, under pretence of begging, the prisoner may put the 
prosecutor in fear. The law (says Mr. Justice Wille8),'wiU not 
suffer its object to be evaded by au ambiguity of expression ; for, if 
a man, animo furandi, says, “ Give me your money“ lend me your 
money; ” “ make me a present of your moneyor words of the like 
im^rt, they are equivalent to the most positive order or demand; 
wd if anything be obtained in consequence, it will form the first 
ingredient in the crime of robbery. DonnaUfs case, 1 Leach, 196, 
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During the riots in London, in 1780, a boy with a cockade in his hat 
knocked violently at the prosecutor’s door, and on his opening it said, 
“ God bless your honour, remember the mor mob.” The ])rosecutor 
told him to go along; upon which he said he would go and fetch his 
ca^itain. He w'ent, and soon after the mob came, to the number of 
100, armed with sticks, and headed by Gie prisoner on horseback, 
his horse led by the boy. The by-standers said, “ You must give 
them money.” The boy said, “ Now I have brought my captain 
and)»8ome of the mob said, “ God bless this gentleman, he is always 
generous.” The prosecutor asked the prisoner “ how' much ; ” and he 
answered “ half-a-orown on which the prosecutor, who hud before 
intended to give only a shilling, gave the prisoner half-a-crown, and. 
the mob giving three cheers, went to the next house. This was held 
to he robbeiy, by Nares, ,T., and Duller, J., at the old bailey. Tap¬ 
ing» case, 2 Eaiii, I*. ('. 712. ‘ 

There may he a putting in fear where the property is taken under 
colour of regular or legal proceedings, as w'oll as in cases where it il 
taken by actual violence. See the cases cited ante, p. 884. 

So there may he a putting in fear W'h(‘re the robbery is effected 
under colour of a purchase. Thus, if a person, by force or threats, 
compel another to give him goods, and by way of colour oblige him 
to take less than the value, this is robbery. As w’here the prisoner 
took a bushel and a half of W'heat worth 8s., and forced tlie owner to 
take 13«?. for it, threatening to kill her if she refused, it was clearly 
held by all the judges to be a robbeiy. Sinioris case, 2 Mast., V. C. 
712. Again, wliere the prisoner andf a great mob came to the pro¬ 
secutor, who had some corn, and one of them said, if he would not 
sell they fwere going to take it away; and the prisoner said they 
would sBvo him 30«. a load, and if he would not accept that th^ 
would take the com away; upon which the prosecutor sold it for 30s. 
though it was worth 38«., this was held to be robbery. Spencer's 
case, 2 Mast, 1\ C. 712. 

In these cases the amount of the money may raise a question* for 
the jury, w’hether or not the taking was felonious; for though there 
may be a putting in fear, yet if, in fact, the party had not the animus 
furandi, it is no felony. A traveller met a fisherman with fish, who 
refused to sell him any; and he, by force and putting in fear, took 
away some of his fish, and threw him money much above tho value 
of it. Being convicted of robbery, judgment was respited, because of 
the doubt whether tho intent was felonious. The Fisherman's case, 
2 Mast, P. C. 661. It has heed observed that this was properly a 
question for the jury to say whether, from the circumstance of the 
party’s oifering the foil value, his intention was not fraudulent, and 
consequently not felonious. 2 Mast, P.C, GQ2. If the original taking 
was felonious the payment would make no distinction. 

One of the most common modes of effecting a robbery is by menaces 
and threats. These are said to he a constructive violence, and as 
such sufificient to render the felonious taking of goods from the person 
robbery. But it m not every species of threat that will be accounted 
sufficient for this purpose. The distinction is well stated by a writer 
on the crfaninal law of Scotland, which, in this resp^, corresponds 
with our own. If, says Mr. Alison, the threat he of instant, or near 
and persooall danger, as if matches be exhibited, by which it is pro- 

E osed imiiediately to set fire to the house, or cords he produced for 
inding person, preparatory to dragging him on a false charge to 
gaol, there seems no difference between such a ease and the extortion 
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of money by the menaces of immediate death. But if the threat be 
of a future or contingent danger, and such as by the interposition of 
law, or by other means may be averted, the crime is not to be con¬ 
sidered as robbery, but as oppression, which is a tjrime mi generis: 
more especially, i^ in conseqtienee of such threats, the money he 
delivered not imrnediatehff but ex interrallo, as by sending it by 
letter, placing it under a stone designed by the criminal, or the like. 
In such cases the crime is not considered as robbery, any mote than if 
the monev had been obtained under the terror of an incendiary letter. 
Alison, Princ. CtHm, Law of Scotl. 231. 

Proof of putting in fear—the degree of fear It is a question for 
the jury, whether the circumstances accompanying the oommi.ssion 
of the offence were such as reasonably to create fear in the breast of 
the party assaulted; and it can seldom happen that suob a presump¬ 
tion may not properly be made. It is not, says Willes, J., necessary 
thSt there should be actual danger,foT a robbery may be coinmitbid 
without tising an offensive weapon, as by using a tinder-box or 
candlestick instead of a ])istol. A reasonable fear of danger caused by 
the exercise of a constructive violence is sufficient, and where such a 
terror is impressed upon the mind, as does not leave the party a free 
agent, and in order to get rid of that terror he delivers his money, he 
may clearly be said to part with it against his will. Nor need the 
degree of constructive violence he such, as in its effects necessarily 
imports a probable injury; for when a villain comes and demanc(s 
money, no one knows how far he will go. Donnalhfs case, 1 Leach, 
196, 197; 2 Bast, V. C. 727. 'I’he rule, as deduced from the last 
cited case, is thus laid down by Mr. East. On the one hand the fear 
is not confined to an apprehension of bodily injury, and on the 
other hand, it must he of such a nature as in reason and common 
experience is likely to induce a person to part with his property 
against his will, and to put him, as it were, under a temporary 
suspension of the power of exercising it through the infiuonoo of 
the terror impressed; in which case fear supplies, as well in sound 
reason as in legal construction, the place of force, or an actual 
taking by violence or assault upon the person. 2 Bast, P. C. 713; 
Ibid. 727. 

In Jackson's case, 1 East, it seems to have been considered 
that the fear must be of that description which will operate in 
eonstantem virum. That case, however, was one of a peculiar 
nature, and it certainly cannot be required, in order to con¬ 
stitute a robbery, in every case, that the terror impressed should 
be that of which a man of constancy and courage would be sensible. 
It has been well remarked, that in estimating the degrea of 
violence, which will be held sufficient to support a charge of robbery, 
regard is to be had to the age, sex, and situation of the party 
assaulted, it being justly, deemed that a much smaller degree of 
threats and violence will be sufficient to effect the spoliation from a 
woman or an infirm person, in a remote sittiation, than from a young 
or robust man in a frequented spot. Alison, Princ. Crim. Law ^ 
Scotl. 229; Burnett, 146. 

Proof of being put in fear—injury to the person."^ Proof of such 
circumstances as may reasonably induce a fear of personal injury, 
will be sufficient to support the charge of robbery. It would not be 
suffioient to show in answer tihat there was no real danger, as that 
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the supposed pistol was in fact a candlestick, see suprd; in shoirt, 
danger to the person may be apprehended from every assault with 
intent to rob, and a jury would be justified in presuming that the 
party assaulted was nn^er the influence of fear with regard to her 
personal safety. It seems also, that fear of violence to the person of 
the child of the party whose property is demanded, *is regarded in the 
same light as fear of violence to his own person. Hotham, B., in* 
Donmlly's case, 2 East, P. C. 718, stated, that with regard to the 
case put in argument, if a man walking with his child, and delivering 
his money to another, upon a threat, that unless he did so, he would 
destroy the child, he had no doubt but that it was sufficient to con¬ 
stitute a robbery. So in Ileaneh case, 2 East, P. C. 735, Eyre, C. J., 
observed, that he saw no sensible distinction between a personal 
violence to the party himself, and the case put by one of the judges, 
of a man holding another’s chfld over a river, and threatening to 
throw it in unless he gave him money. 

« 

Pronf of the puttiny in fcar-^fear of injury to property.1 It is 
sufficient to prove that the conduot of the prisoner put th** prosecutor 
in fear for the safety of his property. During certain rio^ in Corn¬ 
wall, the prisoners, with a mob, came to the yirosecutor’s house, and 
said they must have from him the same they had had from his neigh¬ 
bours, which was a guinea, else that they would tear down his mow 
of corn atid level his house. The prosecutor gave them 5s., hut they 
demanded and received 6s. more, he being terrilied. They then opened 
a cask of cider and drank part of it, eat some breed and cheese, and 
the ])risoners carried away a piece of meat. The I’risoners were 
indicted and convicted of robbing the pro.secutor of 10s. There was 
also another count for putting the prosecutor in fear, and taking from 
him, in his dwelling-house, a quantity of cider, &c., and it was held 
robberj'^ in the dwelling-house. Simons's case, 2 East, P. C. 731. 
During the Birmingham riots the mob entered the house, and the 
prisoned’, who was one of them, demanded money, and said, that if 
the prosecutor did not give his men something handsome for them to 
drink, his house must come down. The jury found that the prose¬ 
cutor did not deliver his money from any apprehension of danger to 
his life or y)cr8on, but from an apprehension, that if he refusem, his 
house would at some future time be pulled down in the same manner 
as other houses in Birmingham. On a case reserved, a majority of 
the judges held this to he robbery. Astley's case, 2 East, P. C. 729; 
see also Brown's ease, 2 Eastf P. C. 731; Spencer's ctfse, 2 East, 
P. C. 712, ante, p; 886. ^ 

Proof of being put in fear^fear of injury to reputation.'] There 
appears to be only one case in which the fear of an injury to the 
party’s reputation has been allowed to raise the offence of larceny 
from the person to robbery, viz,, where the prisoner has threatened 
to accuse the prosecutor of unnatural practices. The species of terror, 
says Mr. Justice Ashurst, which leads a man to apprehend an injury 
to his chiiracter, never been deemed sufficient, unless in the par¬ 
ticular case of exciting it by means of insinuations against, or threats 
to .destroy, the character of the party pill^ed, by accusing him of 
Bodomitiqal practices. Knewlan^s case, 2 Leach, 730. The rule is 
laid dov^ in the same case, in rather larger terms, by Mr. Justice 
Heath, v^ho says, *^The cases alluded to {Donnally's ease, and Htdl- 
man's <me, infraj, only go thus far—tlmt to obtain money from n 
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person by accusing him of that which, if proved, wotild carry ‘^Uh it 
an infamoHs pumshmmtf is sufficient to support an indictment for 
robbery; but it has never been decided that a mere charge of impri¬ 
sonment and extortion is sufficient. 2 Leach, 729. 

That obtaining money from a man by threatening to accuse him of 
unnatural 'practices amounts to a robbeiy, was aecided in Joneses 
cftse. The prisoner, drinking with the prosecutor at a public-house, 
asked him what he meant by the liberties he had talcen with his 
person at the play-house. The prosecutor replied, that he knew of 
no liberties having been taken; upon which the prisoner said, 
“Damn you, sir, but you did, and there were several reputable 
merchants in the house, who will take their oaths of it.” The pro¬ 
secutor being alaxmed, left the house; but the prisoner following 
him, cried out, “ Damn you, sir, stop, for if you offer to run, I wiU 
raise a mob about youand seizing him by the collar, continued, 
“ Damn you, sir, this is not to be borne, you have oftered an indignity 
t<^me, and nothing can satisfy it.” The prosecutor said, “h’or 
God’s sake, what would you have ?” To which the prisoner answered, 
“A present; you must make mo a present.” And the prosecutor 
gave him three guineas and twelve shillings. The prisoner during 
the whole conversation, held the prosecutor by the arm. The prose¬ 
cutor sw’ore, that at the time he parted with the money, he under¬ 
stood the threatened charge to be an imputation of sodomy; that he 
was so alarmed at the idea, that he had neither courage nor strength 
to call for assistance; and that the violence with which the prisoner 
had detained him in the street, had put him in fear for the safety of 
his person. Upon a case reserved, the judges (absent De Grey, C. J., 
and Ai^urst, J., and one vacancy), were of opinion, that although 
the money had been obtained in a fraudulent way, and under a false 
pretence, yet, that it was a pretence of a very alarming nature, and 
that a Buimeient degree of force had been made use of in effecting it 
to constitute the oflence of robbeiy. According to the report of the 
same case by Mr. East, their lordships said, ^atto constitute'rob¬ 
bery there was no occasion to use weapons or real violence, but that 
taking money from a man in such a situation as rendered him not a 
free man, as if a person so robbed was in fear of a conspiracy against 
bis life or character, was such a putting in fear as would make 
the taking of his money under tliat terror, robbery; and they 
referred to Jifimn'e case, 0. 2i, 1763; Jones's case, 1 Leach, 139; 

2 Last, P. a 714. 

In the above ease it does not clearly appear, whether the judges 
held it toTie robbery, on the ground of the actual violence offered to 
the phiseoutor in detaining him in the street by the arm, or upon 
the prosecutor being put in fear of an injury to his reputation by the 
menaces employed. However, in subsequent cases it has been held, 
that it is no leas robbery where no personal violence whatever has 
been used. 

The prosecutor, passing along the street, was accosted by the pri¬ 
soner, who desired he would give him a present. The prosecutor 
a^iog, for what? the prisoner said, “You had better comply, or I 
will take you before a magistrate, and accuse you of an attempt to 
commit an unnatu^ crime.” The prosecutor then gave him huf a 
guinea. Two days afterwards, the prisoner obtained a farther sum of 
mon^ from the prosecutor by similar threats. The prosecutor moxQ 
that he was exceedingly alarmed upon both occasions, and under that 
alarm gave the money; that he was not aware what were the oon- 
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sequences of suoli a charge; but apprehend^ that it might cost him 
Us life. The jury found the prisener guilty of the robbery, and 
that the prosecutor delivered his money through fear, and under an 
apprehension that his life was in danger. The case being reserved 
for the opinion of the judges, they gave their opinions seriatim (seo 
2 Jiastf P. C. 716), and afterwards the result of^heir deliberations 
was delivered by Mr. Justice Willes. They unanimously resolved, 
that the prisoner was rightly convicted of robbery. This, says 
Mr. Justice Willes, is a throat of personal violence; for the prosecutor 
had every reason to believe that he should be dragged through 
the streets as a culprit, charged with an unnatural crime. Thu 
threat must necessarily and unavoidably create intimidation. It 
is equivalent to actual violence, for no violence that can be offered 
could excite a greater terror in the mind, or make a man sooner 
part with his money. Donnally's case, 1 Leach, 193; 2 East, P. 
a 713 . 

It will he observed, that in the foregoing case the jury foupd 
that the prisoner delived the money under an apprehension that 
his life was in danger; but this circumstance was wanting in the 
following case, where the only fear was, that of an injury to the 
party’s reputation: 

The prosecutor was employed in St. James’s Palace, and the 
prisoner was sentinel on guard there. One night the prosecutor 
treated the prisoner with something to eat in his room. About a 
fortnight afterwards, the prisoner followed the prosecutor up stairs, 
and said, I am come for satisfaction, you know what passed the 
other night. You are a sodomite; and if you do not give me satis¬ 
faction, 1 will go and fetch a seijeant and a tile of men, and take you 
before a justice, for I have been in the black-hole ever since I was 
here last, and I do not value my Hfe.” The prosecutor asked him 
what money he must have, and he said three or four guineas, and 
the prosecutor gave him two guineas. The prisoner took wem, 
saying, “Mind, I don’t demand any thing of you.” The prosecutor 
sivore that he was very much alarmed when he gave the two guineas, 
and that he did not very well know what he did ; but that he parted 
with the money under an idea of preserving his character from 
reproach, and not from the fear of personal violence. The jury 
found the prisoner guil^ of the robbery, and they also found that 
the prosecutor parted with the money against bis wul, through a fear 
that his character might receive an injury from the prisoner’s accu¬ 
sation. The case, being only the second of the kind {s^d vide Jones*s 
case, ante, p. 889), and some doubt having prevailed with regard to 
DonnaUy's ease, beoanse he had not been executed, and because this 
case differed with regard to the nature of the fear, it was reserved 
for the opinion of the judges. Their resolution was deliTered by 
M#. Justice Ashurst, who said, that the case did not materially 
differ from that of Donnally, for that the true definition of robbery 
is, thef stealing, or taking from the person, or in the presence of 
another, prepay of any amount, with such a degree of force or 
terrors as* to hsdnoe the p^y imwillingly to part with his property; 
fmd whether the terror arises from real or expected violence to we 
persotii or from a sense of iig'ury to the oharacter, the law makes no 
kind cC diflerenee: for to most men the idea of losing their fame and 
reputation is equally, if hot m(ae, terrific thw the oread of personal 
iigmTi The nnno^m ingredient in robbery is a man’s being forced 
to paijt with nis property; and the judges were nnaiumouBly of 
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opinion, that upon the principles of law, and the anthority of former 
decisions, a threat to accuse a man of having committed the greatest 
of all crimes, was a sujBBioient force to (M>nstltute the crime of roh- 
hery by putting in fear. Hi<^tnan*s case, 1 Leach, 278 j 2 East. 
P. C. 728. 

This decision Iftts since been followed. The prisoner came up to 
the prosecutor, a gentleman’s servant, at his master’s door, and 
demanded 51. On being told by the prosecutor that he had not so 
much money, he demanded 11., and said, that if the prosecutor did 
not instantly give it to him, he would go to his master, and accuse 
him of wanting to take diabolical liberties with him. The prosecutor 
gave him what money he had, and the prisoner demanded his watch, 
or some of his masters plate. This the prosecutor refused ; but went 
and fetched one of his coats, which the prisoner took away. He 
was indicted for robbing the prosecutor of his coat. The prosecutor 
swore that he gave the prisoner his property, under the idea of his 
Ijping charged with a detestable crime, and for fear of losing both 
his characW and his place. He stated that he was not auaid of 
being taken into custody, nor had he any dread of punishment. He 
stated also, that he was absent fetching the coat, for five minutes; 
that the servants were in the kitchen, but he did not consult them on 
account of his agitation, and because he had not a minute to spare, 
expecting the company to dinner immediately. On a case reserved, 
eleven of the judges thought the case similar to Jlickman's {supra), 
and that they eoidd not, with propriety, depart from that decision. 
Graham, B., thought that fftekmau^s case was not rightly decided, 
but said that he should on this point be infiuenoed in future by what 
appeared to be the general opinion of tlie judges. Egertotvs case. 
Muss. Ry. 375. 

Upon a threat of accusing the prosecutor of unnatural practices, 
he promised to provide a sum of money for the prisoners, which ho 
failed to do, upon which they said they were come from Bow-street, 
and would take hinrinto custody. They accordingly palled a coach, 
and while on their road to Bow-street, one of the prisoners stopped 
the coach, and said that if the prosecutor would behave like a gen¬ 
tleman and procure the mcmey, they wo«ld not prefer the charge. 
The prosecutor then went to the house of a friend, where he was 
absent about five minutes, when be returned wiUi 10/., which he 
gave to the prisoners. He stated that he parted with his money in 
the fear and dread of being placed in the situation of a eriminal of 
that nature, bad they persist^ ia preferring the charge against him; 
that he did not conceive they were Bow-street officers, though they 
held*' out the threat; that he extremely agitated, and wought 
that they would have taken him to the watou-house, and under that 
idea, and the impulse of the moment, he parted with the money. He 
stated also, that he could not say that ho gave his money undeffaoy 
appr^ension of danger to his person. 

In a case of this Mnd, where the point of violence was in question, 
ten of the judges were of opinion, that the calling of a coach, and 
getting in with the prosucutor, was a foroible constraint upem him, 
and s^dent to conratute a robbery, though the prosecutor had no 
apprehension of farther injusy to Ms person. Lord EUenborou^, 
Macdonald, C. B., Lawrence,!., Cluame, J., and Graham, B., 
thought some degt^ of force or violmee essentiid; and that the mere 
a^rehension of danger to the (haractar would not be tiojOioient to 
constitute this offence. Heath, J., Grose, Thomsen, B., Le 
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Blanc, J., and Wood, B., seemed to think it would. Cannon'’s case, 
Mms, ^ My, 146. 

The threat in these oases must be a threat to accuse the party- 
robbed ; it is not sufRcient to eonstitute robbery that the threat is to 
accuse another person, however nearly connected mjih the party from 
whom the property is obtained. The prispner -was indicted for robbing 
the wife oi I*. Abraham. It appeared, that under a threat of accusing 
Abrediam of <an indecent assault, the money had been obtained, by the 
prisoner, from Abraham’s wife. Littledalc, J., said, 1 think this is 
not such a personal fear in the wife, as is necessary to eonstitute the 
crime of robbery. If 1 were to hold this a robbery, it would be going 
beyond any of the decided casesand his lordship directed an aoquit- 
•tm. He said that the case was new and perplexing. He thought it 
was xatW a misdemeanor; and even as a misdemeanor, the ease was 
new. The principle was, that the person threatened is thrown off hia 
guard, and nas not firmness to resist the extortion; but he could not 
appdy that principle to the wife of tlie jtarty threatened. Edward? s 
erne, 1 Jfoo. Jt, 257 ; 5 C. & P. 518. 

Where the fear, in cases of this nature, is not so much of injury to 
the reputation, as of some other loss, it seems doubtful how far it will 
be considered robbery. The prisoner went twice to the house where 
the prosecutor lived in service, and called him a sodomite. The pro¬ 
secutor took him each time before a magistrate, who discharged him. 
On being discharged, the prisoner followed the prosecutor, repeated the 
expressions, and asked*him to make him a present, saying, ho would 
never leave him till he had pulled the house down; but if nc did make 
him a handsome present, he would trouble him no more. He men¬ 
tioned four guineas, and the prosecutor being frightened for his repu¬ 
tation, and in fear of losing his situation, gave him the money. He 
gave the money from the great apprehension and fear he had of losing 
his situation. The prisoner was convicted; but a doubt arising in the 
privy-council, the opinion of the judges was |piken. Most of them 
thought that this was within Mickman’s case, and nine were of opinion 
that that case was law, but the threo others thought it not law. Lord 
Ellenborou^h thougM that the prosecutor’s principal inducement to 
part with his money was Ihe fear of the loss of bis place, and ho said 
he should feel no difficult in recommending a pardon; and the 
prisoner did, in the end, receive a pardon. ElmstsatFs case, Mtm. by 
Cfrca. 894. 

In these, as in other cases of robbery, it must appear that the pro¬ 
perty was delivered, or the money extorfod, while the party was under 
the influence of the fear arising feom the threats or violence of the 
prisoner. The prosecutor had betm several tiroes solicited for money 
hy the .prisoner, under greats of accusing him of unnatural practices. 
At one of those intemews the prisoner said he must have 2o/. in cash, 
an# a bond for 501 a-year; upon whidi the prosecutor, in pursuance 
of a plan he had previously concerted with a friend, told him that he 
could hot give them to him then, but ibatif he would wait a few days 
he would bring him the money and bpud. At their next interview, 
the prosecutor oflhred the pnseuer 20A, but he refused to take it 
withoi^ the boud^ upon which the prosecutor fetched it, and gave it, 
with nineteen guineas and,a shilUngrto the prisoner, who to<^ them 
away, layihg, he would not give the prosecutor any further trouke. 
The pr<Nmcutor deposed, that wheu'tbe charge was first made, his mind 
was exiareniely alarmed, and thidr he apprehended injury to his mrson 
and ohdractcir, but that hisiear soon subsided, and that he sougnt the 
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s€vcral interviews with the prisoner for the purpose of parting with 
his property to him, in order to fix him with the crime of robbery, and 
to substantiate the fact of his having extorted money from him by- 
means of the charge; but that at the time the iwisoner demanded from 
him the money and the bond, he parted witli them without being under 
any apprehension* either violence to his person or injury to his 
character, although he could not say that he parhxi with his property 
voluntarily. The Judges having mot to consider this case, were in¬ 
clined to bo of opinion that it was no robbery, tbeir being no violenfio 
nor fear, at the time when the prosecutor parted with his money. 
Eyre, C. J., observ^ed, that it would be going a step further than any 
of the cases, to liold this to be robbery. The principle of robbery was 
violence; where the money -gas delivered through fear, that was con¬ 
structive violence. That the principle he had acted upon in such cases 
was, to leave the question to the jury, whether the defendant had, by 
certain circumstances, impressed such a terror on tlie prosecutor as to 
render him incapable of resisting the demand. Therefore, where the 
prosecutor swore that he was under no apprehension at the time, hut 
gave his money only to convict the prisoner, he negatived the robbery. 
That tliis was difterent from Xordenh mae, Fosttry 125), whore there 
was actual violence; but here there was neilher actual nor construc¬ 
tive violence. At a subsequent meeting of the judges, the conviction 
was held wrong. Itcane^a ease, 2 Leach, 616; 2 Liu,’if, 1*. V, 764. The 
same point was ruled mFaikr’s case, Ltma. & Ity. 468, where the pro¬ 
secutor made an appointment to meet the prisoner, and in the mean¬ 
time procured a constable to attend, who, as soon as the prisoner 
received the money, ai)prohonded him. I'he prosecutor stated that 
ho parted with the money, in order that he might prosecute the 
prisoner. 

Under the circumstances of the following case, it appears to have 
been held that the fear was not continuing at the time of the delivery 
of the money, and that therefore it was no robbery: lit consequence 
of a charge similar to that in the above cases having been made, the 
prosecutor ])rocured a sum of money to comply with the demand, 
and mevailod upon a friend to accompany him when he went to pay 
it. nis friend (Shelton) advised him not to pay it^but he did pay it. 
He swore that he was scared at the charge, and that was the reason 
why he parted with his money. It appeared that, after the charge was 
first made, the prosecutor and one of the prisoners, continued eating 
and drinking together. Shelton confirmed the prosecutor’s account, and 
said he appeared quite soared out of his wits. The j udges having met 
to consider this case, a majority of them were of opinion that it was 
not robbery, though the money WUs taken in presence of the pro¬ 

secutor, andthe fear of losing nis charaoter was upon him at the Ume. 
Most of the majority thought that, in order to constitute robbery, the 
money must be parted with firom an immedisite apprehension of present 
danger upon the charge being made, and not, as- in thjs case, alter the 
parties had separated, and the prosecutor bad time to deliberate upon 
it, and apply for assistance, and had applied to a Mend, by whom he 
was advised not to pay it; and who was actually present at the very 
time when it was paid ; all which carried tlie appearance more of a 
composition of a prosecution than it did a robbery, and seemed more 
like a calculation, whether it gere better to lose his money or risk his 
character. One of the judges, who agreed that it was not robbery, 
went upon the ground that there was not a continning fear, sooh as 
could operate in constautein virnm, from the time when the money was 
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demanded till it Was paid ; for in the inten^al he could have procured 
assistance, and had taken advice. The minority, who held the ease to 
be robbery, thought the question concluded by the finding of the jury 
that the prosecutor had parted with his money through fear continuing 
at the time, which fell in with the definition of« robbery long ago 
adopted and acted upon, and they said it would be difficult to draw 
any other line; and that tliis sort of fear so far differed from cases oi 
mere bodily fear, that it was not likely to be dispelled, as in tliose cases, 
by having the opportunity of ajjplying to magistrates or others for 
their assistance, ror tlie money was given to prevent the public dis¬ 
closure of the charge. Jacksotrs case, 1 East, P. C. Addenda, xxi. It 
is suggested by Mr. East, Id, xxiv. {margin), whether this case does 
not in a great measure overrule Hiehman's case, ante, p. 891 ; but if 
is justly observed by an eminent writer, that the circumstances of the 
two cases differ materially; that in Hickman's case the money uras 
given immediately upon the charge being made, and that there was 
no previous application to any friend or other person from whom adviffe 
or assistance might have been procured. 2 Ituss. by Grea. 894. 

So much doubt appears to have been entertained with regard to the 
law as it is to be gathered from the preceding cases, that a statutorj- 
provision was made on the subject. The statute 7 Wm. 4 & 1 Viet, 
c. 87, s. 4, repealing the former statute, 7 & 8 Geo. 4, c. 29, s. 7, 
enacts, that “ whosoever shall accuse, or threaten to accuse any 
person of the abominable crime of buggery committed either with 
mankind or with beast, or of any assault with intent to commit the 
said abominable crime, or of any attempt or endeavour to commit 
the said abominable crime, or of making or offering any solicitation, 
persuasion, promise, or threat to any person, whereby to move or 
induce such to commit or permit the said abominable crime, with a 
view or intent in any of the cases aforesaid, to extort or gain from 
such person, and shall by intimidating such person by such accusation 
or threat extort or gain from such person any property, shall be 
^ilty of felony, and being convicted thereof, shall he liable, at the 
discretion of the court, to be transported beyond the seas for the term 
of his or her natural life, or for any term not less than fifteen years, 
or to he imprisoned for any term not exceeding three years.” And 
se&post, tit. Threats. 

Patteson, J., held, that a threatening to accuse, under the 7 & 8 
Geo. 4, c. 29, s. 7, need not be a threat to accuse before a judicial 
tribunal ; a threat to charge before any third {lerson was enough. The 
learned Judge said that the term “ accuse ” throughout the act meant 
to charge the prosecutor before any third person; and “ threatening to 
accuse ” meant threatining to accuse before any third person. Robin¬ 
son's case, 2 Mof). ^ iJ. 14 ; 2 Een). C, C. 273. 

On an indictment under the 1 Viet. c. 87, s. 4, supra. Park, J. 
(after conferring with Parke, 11.J, told the jury, that they need not 
confine themselves to the consideration of the expressions used 
before the money was given; hut might, if those expressions were 
equivocal, connect with them what was afterwards said by the 
prisoners when flhken into custody, ^ Kain's case, 8 C. ij- P. 187. 

Where the words used by the prisoner were, “If you do not assist 
me, I will say you took indecent liberties with me some time ago; ” 
Law, recorder, held, that they w^ not sufficient to sustain a count 
foiu)dedH>n 1 Tiot. c. 87, s. 4, as the threat must be to accuse of an 
attempt;to commit the complete capital offence. Nortofi's case, 
8 e. I jp. 671. 
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lUemlle that now, where money is obtained by any of the tlireats to 
accuse specihed in that section, the indictment must be on the 
statute; but whore the money is obtained by threats to accuse other 
than those specified in the aot, the indictment may be for robbery if 
the party was put in fear, and parted with his property in con¬ 
sequence. Norton's case, sj/ipra. In a note to this case tlie recorder 
is stated to haye mentioned it to Parke, B., who concurred in the 
above opinion. 1 J?mss. by Grea. 900 («). It was held on a case 
reserved, that since the 1 Viet. o. 87, s. 4, an indictment in the 
ordinary form for robbery cannot be supported by proof of extorting 
money by threats of charging an infamous crime, and that a person 
present to aid A. IJ. to extort money by such charges, cannot be 
convicted of robbery with A. B, effected by him with actual violence, 
the prisoner being no party to such violence. Henry's case, 2 Moo. 
C, V. 118; 9 O'. 1 ^' P. 309. But it has since been decided, that 
assaulting and threatening to charge wdth an infamous crime (but 
in terms not within the above section), with intent thereby to extort 
money, was an assault with intent to rob. Stringer's case, 'IMoo.C. C. 
361; 1 r. ^ K. 188. In this latter case the judges doubtod whether 
It. V. Henry was rightly decided on the ground on which it w^as 
decided, viz., that it was not robbery to obtain money by threat of a 
charge of sodomy. 

It is no defence to a charge of robbery by threatening to acctise a 
man of an unnatiu'al crime, that he has in fact been guilty of such 
crime. Where the prisoner set up that defence, and stated that the 
prosecutor had voluntarily given him the money not to prosecute him 
for it; Littledalc, J., saia, that it was equally a robbery to obtain a 
man’s money by a threat to accuse him of an infamous crime, whether 
the prosecutor were really guilty or not; as if he was guilty, the 
prisoner ought to have prosecuted him for it, and not to have extorted 
money from him; but if the money was given voluntarily without any 
previous threat, the indictment could not be supported. The jury 
acquitted the prisoner. Gardner's case, I C. P. 479, See also, 
jiost, tits. Threats, Accusing of Infamous Crimes, 

The following case appears to have been regarded as ranging itself 
under the same class as the foregoing, but as w'anting that species of 
fear of injury to the reputation which is necessary to constitute a 
robbery: The prosecutrix, a servant maid, was inveigled into a 
mock-auction, and the door was shut. There were about twenty 
persons present, liefusing to bid, she was told, “ You must bid before 
you obtain your liberty again.” She, however, again refused and at 
len^, alarmed by their importunities, she attempted to leave the shop. 
Being prevented, and conceiving that she could not gain her liberty 
without complying, she did hid, and the lot was knocked down to her. 
She again attempted to go; but the prisoner, w'ho acted as master of 
the place, stopped her, and told her, if she had not the money, she 
must pay half a guinea in part, and leave a bundle she had with her. 
The prisoner, findmg she could not comply, said, “Then you shall go to 
Bow-street, and from thence to Newgate, and he there imprisoned 
until you can raise the money.” And he ordered the door to be 
guarded, and a constable to be sent for. A pretended constable 
coming in, the prisoner who had kept his hand on the girl’s shoulder, 
said, “ Take her, constable, take her to Bow-street, and thence to 
Newgate.” The pretended constable said, “ Unless you give me a 
shilling, you must go with me,” During this oonversatipn, the pri¬ 
soner again laid one hand on the girl’s shoulder, and the other on her 
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bundle, and ■while he thus held her, she p\it her hand into her pocket, 
took out a shilling, and gave it to the pretended constable, who said, 
“ If Knewland (the prisoner) has a mind to release you, it is well; for 
I have nothing more to do with you: ” and she was then sulTered to 
make her escape. She stated upon oath that she was in bodily feai* 
of going to prison, and that tinder that fear she ])ar(ed with the* shil¬ 
ling to the constable, as a means of obtaining her liberty; but that 
she was not impressed by any fear, by the prisoner Knewland laying 
hold of her shoulder with one hand, and her bundle with the other; 
for that she had only pai’ted -with her money to avoid being carried to 
Bow-street, and thence to Newgate, and not out of fear o’- appre¬ 
hension of any other personal force or violence, Upon a ease reserved, 
the judges were of opinion, that the eiroumstanccs of this case did not 
amount to robbery. After adverting to the cases of threats to accuse 
jicrsons of unnatural oflenees, Mr. Justice Ashurst, delivering the re¬ 
solution of the judges, thus proceeds: “ In the present case the threat 
which the prisoners made was to take the prosecutor to Bow-street^ 
and from thence to Newgate; a species of threat which, in the opinion 
of the j iidges, is not sufticient to raise such a degree of terror in the 
mind as to constitute the crime of robbery; for it was only a threat 
to pnt her into the hands of the law, and an innocent jierson need not 
in such circumstances be apprehensive of any danger. She might have 
known, that having done no wrong, the law, if she had been carried 
to prison, would have taken her under its protection, and set her free. 
The terror arising from such a source cannot, therefore, bo considered 
of a degree sufficient to induce a person to part with his money. J t is 
the case of a simple duress, for which tlio party injured may have a 
civil remedy by action, which could not be, if the fact amounted to 
felony. As to the circumstances afiecting the other prisoner (Wood, 
the pretended constable), it appears that the force which he used 
against the prosecutrix was merely that of pushing her into the sale¬ 
room, and detaining her until she gave the shilling; but as terror is, 
no less than force, a component pai’t of the complex idea annexed to 
the . term robbery, the crime cannot be complete without it. The 
judges, therefore, were all of opinion, that however the prisoners 
might have been guilty of a eompiract/ or other misdemeanor, they 
could not ill any w^ay he considered guilty of the crime of robbery.’’ 
Knetclund's ease, 2 Leaeli, 721 ; 2 Ead, P. C. 732. 

Although this decision, so far as the q^ueslion of putting in fear is 
concerned, may, perhaps, be regarded as rightly decided upon the 
express declaration of the prosecutrix herself, that sho parted with the 
money merely to avoid being carried to Bow-street, and thence to 
Newgate, yet there are some portions of the opinion of the judges 
which appear to be at variance with the rules of law respecting rob¬ 
bery. The statement that terror, no less than force, is a component 
part of the complex idea annexed to the term robbery, is not in con¬ 
formity with the various decisions already cited, from which it appears 
that either ■violence or putting in fear is sufficient to constitute a 
robbery. There seems also to he a fallacy in the reasoning of the 
court, ■with re^ard*to threats of imprisonment held out to the prose¬ 
cutrix. The impression made by such threats upon any person of 
common ^perience and knowledge of the world (and such tne prose¬ 
cutrix must be taken to have been) would be, not that the prisoner 
had m fact any intention of carrying the injured party before a 
magistrate, or of afibrding any such opportunity of redress, but that 
other artffices (as in the instance of the pretended ounstahle) would 
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probably be resorted to, in order to extort money. It is difficult to 
imarfne any case in which a party might with more reason appre¬ 
hend violence and injury, both to the person and to the property, 
than that in which the prosecutrix was placed, and it is still more 
difficult to say, tliat there was not such nuihnve resorted to, as 
independently of‘the question of putting in fear, rendered the 
act of the prisoners (supposing it to have been done ammo 
furaudiy of which there could be little doubt) an act of robbery. 
In Gascoigne's case, 1 Leach, 280; 2 lHast, P. C. 709, ante, p. 885. 
the prisoner not only threatened to carry the prosecutrix to prison, 
but actually did carry her thither, whence she was in due course 
discharged, and yet the nature of the threat did not prevent the 
oftence from bein^ considered a robbery. In that case, indeed, some 
greater degree of personal violence was used, and the money was 
taken from the prosecutrix’s pocket by the prisoner himself; but it is 
clearly immaterial whether the offender takes the money with his own 
Imnd, or whether the party injured delivers it to him, in oonse<iueuce 
Of his menaces. 


Proof of t1u‘ putting in fear—must be biforc the tn1\'ii>g.'\ It must 
appear that the property was taken while the party was under the 
innuence of the fear; for if the property be taken first, and the menaces 
or threats inducing the fear, be used afterwards, it is not robbery. 
The piisoncr desired the prosecutor to open a gate for him. While 
he was so doing, the prisoner took his purse. The prosecutor seeing 
it in the prisoner’s hands, demanded it, when the prisoner answered, 
“ Villain, if thou .speakest of this purse, 1 will pluck thy house over 
thy ears,” &c., and then went away; and because ho did not take it 
with violence, or put the prosecutor in fear, it was ruled to be larceny 
only, and no robbery, for the words of menace were used after the 
taking of the purse. Unrman's case, 1 Hale, P, C. 534; 1 Leach, 
J9.S («). 


Q<l3 • 
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Statute 7 TFm. 4 1 Viet. c. 87, s. ().] BuFORKthe 7 &8Geo. 4, 

c. 29, s. 6, the offence of assaulting with intent to rob was provided 
against by the 4 Geo. 4, c. 54, s. 5 (repealing the 7 Geo. 2, c. 21). 
Kie 4 Geo. 4, enacted, that if any person shoidd maliciously assault 
any other person, with intent to rob such other person, he should be 
adjudged guilty of felony, &c. The enactment in the 7 & 8 Geo. 4, 
was substantially the same, being “ shall assault any other person 
with intent to rob him.” 

Now, by the 7 Wm. 4 & 1 Viot. c. 87, (E. and I.) the 7 & 8 Geo. 4, 
c. 29, s. 6, is repealed, and it is enacted, s. 6, that “ whosoever shall 
assaiilt any person with intent to rob, shall be guilty of felony, and 
being convicted thereof, shall (save and except in the cases wnere a 
greater punishment is provided by this act, see ante, p. 878,) be liable 
to be imprisoned for any term not exceeding three years.” 

Upon an indictment for an assault with intent to rob, the prose¬ 
cutor must prove, 1, the assault; .and 2, the intent of the prisoner to 
commit a robbery'. 

Proof of the assault.'j The assault will be proved in the same 
manner as the assault m robbery, only that the completion of the 
offence, in taking the prosecutor’s property from his person or in his 
presence, will be wanting. A question has been raised upon the 
repealed statutes, whether or not there must be an actual assault 
upon the same person whom it is the offender’s intention to ro6. In 
the construction of the 7.Geo, 2, c. 21, it was decided, that the assault 
must be upon the person intended to be robbed. The prosecutor was 
riding in a jpost-^aise when it was stopped by the prisoner, who, 
extending his arm towards the Mst-boy, presented a pistol, swore 
many bitter oaths with great violence, but did not make any demand 
of money. He immediately stopped the ohako, when the prisoner 
turned towards !t; but perceiving some one coming up, rode off without 
ipeaktog. Upon an indictment for assaulting the j>roseeutor with 
intont to rob him, Ashurst, J., told the j'ury, that the evidence was not 
snffioieiit; that the charge was, not for an assault with intent to rob 
the postilion, but with an intent to roh the prosecutor in the chaise, 
and no such intent appeared. Thomas’s case, 1 Leach, 330 
1 East, P, C. 417. 
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Proof of the intmt to rob.'] The intent to rob will be gathered from 
tlie general conduct of the prisoner at the time. Menaces, threats, 
violence, and in short whatever conduct which, if it had been followed 
by a taking of property, would have constituted robbery, will in this 
case be evidence of an intent to rob. The prisoners rushed out of the 
hedge upon the prosecutor, who was the driver of a return chaise, as 
he was passing ^ong the road, and one of them, presenting a pistol, 
bade him stop, which the boy did, but called out for assistance to 
some persons whom he had met just before. On this one of the 
prisoners threatened to blow liis brains out if he called out any more, 
which the pi'osecutor nevertheless continued to do, and, obtaining 
assistance, took the men, who had made no demand of money. They 
w'cre convicted of an assault with intent to rob, and transported. 
TntHty'a case, 1 IHastf P. C. 418. 

It appears from ono case to have been thought that, in order to 
substantiate the fact of the intent to rob, a demand of property was 
saeeessary to be proved. Parfaifs case, 1 East, P. C. 418. It seems, 
however, tluit this decision was founded upon an erroneous view of 
the then statute, two of the clauses, that respecting assaults to rob, 
and that respecting demanding money by threats and menaces, being 
road as one enactment. 1 Ea^t, P. V, 417; Tltomas's case, Id., and 
Trusty*s ease, Id. 418, also tend to show that the resolution of the 
court in Parfait's case is erroneous ; sec also Sharivins case, 1 East, 
P. V. 421. The words of the 7 & 8 Geo. 4, c. 20, s. 6, seem to have 
left no doubt upon the question, the words “ with intent to rob” 
following immediately after the description of the offence by assault¬ 
ing, and not being deferred, as in the 7 Geo. 2, e. 21, until after the 
description of the offence of demanding with menaces; and by the 
recent statute the two offences are kept distinct, being contained in 
separate clauses of the act. See li, v. Huxley, Carr ^ Jf. 596. 

A person may be indicted in one count ffir feloniously assaulting 
the prosecutor with intent to steal his moneys and goods, and in 
another count for the misdemeanor of attempting to steal the same 
moneys and goods. Eerquson's case, 1 Dears, C, C. 12. 427 ; S. C, 
24 L.J. M. C. 01. 

As to the attempt to extort money by menace, see post, tit. Threats. 
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Statute 7 <S'’ 8 Geo. 4, c. 29.] TuJi st. 2.'i Ken. .8, c. 1, and 1 Ed. 6,. 
c. 12, which related to the offence of sacrilege, or breaking and steal¬ 
ing in a church, were repealed by the 7 & 8 Geo. 4, e. 27. 

By 7 & 8 Geo. 4, <5. 29, s. 10, “if any person shall break and 
enter any church or chapel, and steal therein any chattel, or having 
stolen any chattel in any church or chapel, shall break out of the 
same, eve^ such offender, being convicted thereof, [shall suffer death 
as a felon. 1” 

The Irish statute the 9 Geo. 4, c. 55, s. 10, is nearly the same, but 
omits the word chapel. 

Now, by the 5 & 0 Wm. 4, c. 81 (E. and I.), so much of the above 
sections as inflicted the punishment of death, is repealed, and every 
person convicted of any of the offencc.s therein siKJciffod, or of aiding 
or abetting, counselling or procuring the commission thereof, shall be 
liable to be transported‘beyond the seas for life, or for any term not 
less than seven years, or to be imprisoned, with or without hard 
labour, in the common gaol or house of correction, for any term not 
exceeding four years. 

Upon a prosecution under the 7 & 8 Geo. 4, c. 29, s. 10, the 
prosecutor must prove, 1, the breaking and entering; 2, that the 
building broken was a church or chaiiel within the statute; and 3, 
the stealing of goods in the church or chapel. 

Such a breaking and entering as would constitute a burglary 
(see ante, pp. 328, 333), will be a breaking and entering within this 
statute; but it need not be in the night-time. It should be observed, 
that a breaking and entering, merely toitk intent to steal, is not made 
an offence by the statute. 

Should the proof fail as to breaking and entering, the prisoner may 
be convicted of simple larceny. See Nixon's case, post, p. 901. 

Proof that the building is a church or rhapel.'] It must appear that 
the building in which Gio offence was committed, was a church or 
chapel. Where the goods stolen had been deposited in the church- 
tower, which hadfe separate roof, but no outer door, the only way of 
going to it being through the body of the church, from which the 
tower w.a6( not separated by a door or partition of any kind; Park, J., 
was .of opinion, .that this tower was to be taken as a part of the church. 
Whecler'e case, 3 C. P. 685. 

This stetate does not include the chapels of dissenters, Richardson's 
ease, 6 Ct ^ P, 335; and the practice is to indict, in such instances, 
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for the larceny. Ilutchinson^s rase, Jiuss. 2tg. 412. So Tatteson, J., 
held, that a Wesleyan chapel is not within the statute ; but one of 
the prisoners was convicted of a simple larceny. Nixo?i’s case, 7 
a 1\ 442. 

Where such chapels are intended to be comprised, they arc speci- 
lieally described,* as in the 7 Wm. 4 & 1 Viet. c. 89, s. 3 ; see ante, 

р. 266, 

The vestry of a parish church was broken open and robbed. It 
was formed out of what before had been the church-porch; but had a 
door opening into the churchyard, which could only be unlocked from 
the inside. It was held by Coleridge J., that this vestry was part 
of the fabric of the church, and within the act. JEvam’s case, Carr, 
a- M. 298. 

Proof of the stealing of goods .The words in the 7 & 8 Qco. 4, 

с. 29, s. 10, “ any chattels,” must be held, like the words, “ any 
^oods,” in the repealed statute, 1 Ed. 6, c. 12, to extend to articles 
deposited in a church, though not used for divine service. While a 
church was undergoing repair, the prisoner stole from it a pot used 
to hold charcoal for airing the vaults, and a snatohblock used to 
raise weights if thebcUs wanted repair. Upon a conviction for this 
oflenee as sacrilege, under the statute of Ed. 6, the fudges were of 
ojunion, that these goods were within the protection ot the not, which 
was intended to prevent the violation of the sanctity of the place. 
Itourke’s case, Mtm. (§■ 2ig. 386. Upon the ground of the decision in 
the above case, and the very general nature of the words used in the 
new statute, it would probably be held, that the stealing of ang 
chattels in the church, though deposited there by a private individual, 
would be larceny. See 2 Deac. Dig. C. 7 j. 1156, 

The allegation of property in the parishiouers, rector, or church¬ 
wardens, bo sufficiently proved by evidence that the church is 
a parish church. 

In Wortlefs case, 1 Den. C. C. E. 162, the prisoner was indicted 
for breaking into a church and stealing a box and money. The 
box was a very ancient box, firmly fixed by two screws at the back to 
the outside of a pew in tbo centre aisle of the churob, and by a third 
screw at the bottom, to a supporter beneath, and over the box was an 
ancient board, with the inscription painted thereon, “ Remember the 
poor.” The court “ thought that tho box might be presumed, in the 
absence of any contrary evidence, to have been placed in tho church 
pursuant to the canon. Burn's Bed. Law, 369, tit. Church, and 
that the money therein placed was constructively in the possession of 
the •vicar and churchwardens.” 
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BUEAKISO A:i:D EXTEEIKG A SHOr, AED STEALTXG THERErN. 

By the 7 & 8 Geo. 4, c. 29, s. 15 (the 9 Geo. 4, c. 55, 1.), ‘‘ if any 
person shall break and enter anj' shop, warehouse, or counting-house, 
and sljeal therein any chattel, money, or yaluable security, every such 
offender, being convicted thereof, shall be liable to any of the punish¬ 
ments which the court may award, as hereinbefore last mentioned.” 
By the section referred to (s. 14), the punishment was transportation?’ 
for lifo &c» 

Now, by the 7 Wm. 4 & 1 Viet. c. 90 fE. and I.), s. 2, somnoh of 
the above section as relates to the punishment of persons convicted 
of the offences therein mentioned, is repealed, and persons convicted 
of such offences arc liable to be transported beyond the seas for any 
term not exceeding Jifteen years, nor less than seven years, or to be 
imprisoned for any term not exceeding three years. 

B. 3, authorises the court, in cases of imprisonment, to award hard 
labour and solitary confinement. 

The prosecutor must prove a breaking and entering, in the same 
manner as upon an indictment for breaking and entering a dweliing- 
houso, «w/e, p. 411 ; and he must then prove a larceny in the shop, 
and that the goods were the property of the person mentioned in 
the indictment. Probably the decisions with regard to tlie goods 
being under tho protection of the dwelling-house (in prosecutions 
for breaking and entering a dwelling-house, and stewing therefrom, 
anicy p. 414), would be held applicable to prosecutions for this 
offence. 

An indictment under the 7 & B Geo. 4, c. 29, s. 15, for stealing in 
a shop, &o., must aUego that the prisoner stole the goods therein; 
an averment that the goods w'cre in the shop and that tho prisoner 
stole them, is not enough. Per Patteson, J,, Puffer Smitivs vase, 
2 Moo. Rob. 115. 

But where an indictment for housebreaking averred, that the 

S risoner “ forty-two pieces of the current gold coin, &c. in the some 
welling-house then and there being found, then and there feloniously 
did steal,” &c.; Coleridge, J., held it sullioiont, without the words 
“ in the same dwelling-house,” in the last allegation. The learned 
judge, on Roper Smithes case being cited, said, that Mr. Justice 
Patteson now doubted the correctness of that decision. R. v. 
Andrencs, Carr. ^ M. 121, 

A workshop, such as a carpenter’s shop or a blacksmith’s shop, is 
not within the 7 &*B Geo. 4, c. 29, s. 15; to come within its provi¬ 
sions the shop must be for the sale of articles. Per Alderson, It., 
R. V. Sanders, 9 Carr. P. 79. But it has recently been held by 
Lord Denman, C. J,, in R. v. Carter, 1 C, ^ K. 173, that a person 
who breaks into an ordinary blacksmith’s shop containing a forge 
and used ^ a workshop only, not being inhabited, nor attached to 
any dwelling-house, and who steals goods therein, may be convicted 
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of breaking into a shop and stealing goods, under the foregoing 
section. A building formed part of premises employed as chemical 
works; it was commonly called “ The Machine House,” a weighing- 
machine being there, where all the goods sent out wore weighed, and 
a book being kept there, in which entries of the goods so weighed 
were made. It appeared that the aco<jnnt of the time of the work¬ 
men employed in the works, was kept in this place; that the wages of 
the men were paid there; that the books in which the entries of time 
and the payment of wages were entered, were brought to the building 
for the purpose of making entries and paying wages, but that at 
other times they were kept in what was called “ the oflB.oe,” where. th( 
general books and accounts of the concern were kept. It was held, 
that this building was a counting-house within this section. l*ot/er'(> 
cane^ 2 Jieit. C. C. li, 235; S. C. 20 X. J. M. C. 170. A cellar 
used merely for the deposit of goods intended for removal and^ale is 
a warehouse within this section, l^er Itoife-f J?., in lliWs case, 2 
■.Jlfoy. 11 . 4o8. 
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SMUGGLING. 

AND OTHDU OFFENCES CONNECTED WITH THE CUSTOMS. 

Proof <)f assembling armed to assist in smuggling , . . 904 

^ \mng assembled together .905 

^ being armed with ojfensice weapons .... 905 

of shooting at a vessel belonging to the nmiy^ Hi'c. . . 905 
(>f being in eompang with others having prohibited goods . 906* 

Service of indietme?tt in certain cases, and entering plea for 

prisoner .900 

Presumptions on proceedings under the H \) Viet.c.^1 . . 907 
Limitation of prosecutions ....... 907 

Venae .908 


TtXE statutes agaiusi the ojSeuco of smuggling were included in the 
0 Geo. 4, c. 108; but other statutes having been subsc(]uently passed, 
the whole were consolidated in the 3 t5fc 4 Wm. 4, c. 53. This latter 
statute, and the parts of acts suhseq^uently passed for the amendment 
of the law, ai-e now consolidated in the 8 & 9 Yict. c. 87 (U. K.), 
which contains various regulations with regard to prosecutions by the 
customs in general. 

Proof of asscinhling armed to assist in smuggling J] By the 8 & 9 
Viet. c. 87, s. G3, “if any persons to the number of thi-ec or more, 
nrmed with fire-arms or other offensive weapons, shall within the 
United Kingdom, or within the limits of any port, harbour, or creek 
thereof, he assembled in order to he aiding and assisting in the 
illegal landing, running, or carrying away of any prohibited goods, 
or any goods liable to any duties which have not been paid or secured, 
or in rescuing or taking away any such goods as aforesaid, after 
seizure, from the officer of the customs or other officer authorised-to 
seize the same, or from any person or persons employed by them, or 
assisting them, or from the place where the same shall have been 
lodged by t^em, or in rescuing any person who shall have been appre¬ 
hended for any of the offences made felony by this or any act re¬ 
lating to the'oustoms, or in the jjreventing of the apprehension of any 
person who shall have been guilty of such offence, or incase anv 
persons to the numbar of three or more, so armed as aforesaid, shall, 
within the United Kingdom, or withto thelimitsof any port, harbour, 
or croek thereof, be so aiding or assisting,^ every ^rson so offending, 
and every person .aiding, abetting, or assisting therein, shall, being 
thereof convicted, be acyudged guilty of felony, and shall be liable, 
at the discretion of the court before which he shall be convicted, to be 
transported beyond the segs for the term of the natural life of such 
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offender, or for any term not less than fifteen vears, or to he im¬ 
prisoned for any term not exceeding three years.” 

On the pari of the prosecution, the evidence trill be—1, that the 
defendants to the number of three or more, were assembled together; 
2. for the purpose of aiding and assisting ; 3, that they, pr some of 
them (see Smith's*case, Russ, iS* Rg. 380, anteig, 540), were armed; 
4, with offensive weapons. * 

Proof of heiug nssemhled iogeiher.^ It must be proved that the 
juisoners, to tlic number of three or more, wore assembled together, 
and as it seems, deliberately, for the purpose of aiding and assisting 
in the commission of the illegal act. Where a numoor of drunken 
men came from an alehouse, and hastily sot themselves to carry 
aAvay some Cleneva which had been seized, it was considered very 
doubtful whether the case came within the statute 19 Geo. 2, e. 34, 
the words of which manifestly allude to the ciroumstanco of great 
ttaultitudes of poojde coming down upon the beach of the sea, for 
the pmpose of escorting uncustomed goods. Hutchinson's case, 1 
Leach, 343. 

Ileasonable proof must be given from which the jury may infer 
that the goods wore uncustomed. See Shefleg's case, 1 Leach, 340 (n). 

Proof of being artned with ojfensire iceajmns.'j Although it may 
be diilicult to define what is to be called an offensive Aveapon; yet it 
Avould be going too far to say, that nothing but guns, pistols, daggers, 
and instruments of Avar are to bo so considered; bludgeons, properly 
so called, and clubs, and any thing not in common use Ibr any other 
}mrpose than a Avoapon, being clearly offensive weapons within the 
meaning of the act. Cosan's case, 1 Leach 342, 343 [n). Large 
sticks, in one case, were held not to be offensive weapons; the pre¬ 
amble of the statute showing that they must be what the law calls 
dangerous, luce's case, 1 Leach, 342 («). But on an indictment 
with intent to rob, a common Avalking-stick has been held to be an 
oftensive AveajAon. Johnson's ease, Russ. Rg, 492, and Frg's case, 2 
Moo. R. 42, ante, p. 541. See also fiharuu'n's rase, 1 Past, P. V. 
321. A whip was held not to be “an offensive weapon,” within the 
9 Ooo. 2 c. 35, Fletcher's case, 1 Leach, 23; and, under the 0 Geo. 4, 
c. 138, hats which are poles used by smugglers to carry tubs, •wore 
held not to bo offensive weapons. JVoake's case, 5 C. P. 320. If 
in a sudden affray, a man snatch up a hatchet, this does not come 
within the statute. Rose's case, 1 Leach (w). 

Pfoofof shooting at a vessel belonging to the navy, ^v'.] By s. 04 of 
the 8 & 9 Viet. c. 87, “if any person shall fhalioiously shoot at any 
vessel or boat belonging to her majesty’s navy, or in the service of the 
revenue, within one hundred leagues of any part of the coast of the 
United Kingdom, or shall maliciously shoot at,.maim, or dangerously 
Avound any officer of the army, navj', or marines being duly employed 
for the preA’'ention of smuggling and on full pay, or any ojfficer of cus¬ 
toms or excise, or any person acting in his aid or assistance, or duly 
employed for the prevention of smuggling, in the due execution of 
his office or duty (see sections 131 and \Z2post, p. 907), every person 
so offending, an^ every person aiding, abetting, or assisting therein, 
shall, being lawfully convicted, be adjudged ^Ity of Mony, and 
shall bo liable, at the discretion of the court before which he shall be 
convicted, to be transported beyond the seas for the term of the 
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natmal life of sucli person, or for any term not less than fifteen years, 
or to be imjjrisoned for any terin norfexoeeding three years.” 

Upon an indictment under the first part of this section, the pro¬ 
secutor must prove—1, the shooting; 2, the malice; 3, that the 
vessel shot at was belonging to the navy, or in fhe service of the 
revenue ; 4, that the vessel was within lOQ leagues of the coast. 

Upon the statute 62 Geo. 3, c. 143, it was held, that if a custom¬ 
house vessel' chased a smuggler, and fired into her without hoisting 
such a pendant and ensign as the statute 66 Geo. 3, st. 2, c, 104, s, 8, 
required, the returning of the fire by the smuggler was not malicious 
within the act. lUymltTs case, JRms. tS‘ My. 465, 

Proof of heiny in company with others haviny prohibited yoorhiy By 
the 8 & 9 Viet. c. 87, s. Go) “ if any person, being in company with 
more than four other ]>erson8, be found with any goods liable to for¬ 
feiture under this or any other act relating to the customs or excise, 
or in company with one other person, within five miles of the se& 
coast, or of any navigable river leading therefrom, with such goods, 
and carrying offensive arms or weapons, or disguised in any way, 
evcjy such person shall be judged guuty of felony, and shall, on con¬ 
viction of such offence, be transported as a felon tor the term of seven 
years.” 

As to assaults on officers employed to prevent smuggling, see the 
8 & 9 Viet. c. 87, s. 66, which is verbatim the same as the 3 & 4 
"Wm. 4, c. 63, s. 61, ante, p. 287. 

Service of indictment in certain cases, and enteriny pha for prisoner,'] 
By the 8 & 3 Viet. c. 87, s. 122, the judges of the 4ueen’s Bench are 
emj)Owered to issue warrants for apprehending ofienders prosecuted 
by indictment or information, and such ofienders neglecting to give 
baU, maybe committed to gaol; and where any person, either by virtue 
of such warrant of committment, or by virtue of any writ of capias ad 
resjHtndcndum issued out of tlie said court, is now detained, or shall 
hereafter he committed to and detained in any gaol for want of bail, 
it shall he lawful for the prosecutor of such indictment or information 
to cause a copy thereof to be delivered to such person, or to the gaoler, 
keeper, or turnkey of the gaol wherein such person is or shall be so 
detafhed, with a notice thereon indorsed, that unless such person shall, 
within e%ht days from the time of such delivery of a copy of the indict¬ 
ment or information as aforesaid, cause an appearance and also a plea 
or demurrer to bo entered in the said court to such indictment or 
information, an appearance and plea of not guilty will be erdered 
thereto ill the name of syjjich person; and in case he or she shall there¬ 
upon, for the space of eight days after the delivery of a copy of such 
indictment or informatiou as aforesaid, neglect tft cause an appearance 
and also a plea or demurrer to be entered in the said court to such 
indictment or infbrmatiofn, it shall he lawful for the prosecutor of such 
indictment or information, upon affidavit being made and filed in the 
court of the delivery of a copy of such indictment or information, with 
such nol^oe indorsed thereon as aforesaid, to such person, or to such 
gaoler, keeper, turnkey as the case may be, which affidavit may be 
madeh^re any judge or commissioner ox tbo said court, authorised to 
take flffidavits in the said court, to cause an appeuance and the plea 
of not guilty to he entered in the said court to such indictment on 
information, for such person; and such proceedings shall bo bad there¬ 
upon as if the defendant in such indictment or mformation appeared 
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and jdeaded not guilty, according to the usual course of the said court; 
and that if upon trial of such indictment or information any defendant 
so committed and detained as aforesaid shall be acquitted of all tbe 
uifcnces therein charged upon him or her, it shall be lawful for the 
judge before whom such trial shall be had, although he may not be 
one of the judges of the said Court of Queen’s Bench, to order that such 
defendant shall be forthwith discharged out of custody as to his or her 
commitment as aforesaid, and such defendant shall he thereupon 
discharged accordingly. 

Premmptiom on proceedings under the 8 J)* 9 Viet, c, 87.] This 
statute creates various presumptions for the purpose of facilitating the 
evidence in proceedings instituted under it. 

By s. 130, “ in case of any information or proceedings had undei* 
this or any other act relating to the customs, the averment that the 
commissioners of her Majesty’s customs or excise have directed or 
elected such information or proceedings to be instituted, or that any 
vessel is foreign, or belonging wholly or in part to her Majesty’s sub¬ 
jects, or that any person detained or found on hoard any vessel or 
boat liable to seixure is or is not a subject of her Majesty, or that any 
person is an othoer of the customs; and where the od^ence is committed 
in any port in the United Kingdom, the naming of such port in any 
information or proceedings, shall be sufficient, without proof as to 
such fact or facts, unless the defendant in such case shall prove to the 
contrary.” 

By s. 131, “ all persons employed for the prevention of smuggling 
under the direction of the commissioners of her Majesty’s customs, or 
of any officer or officers in the service of the customs, shall be deemed 
jmd taken to be duly employed for the prevention of smuggling; 
and the averment, in any information or suit, that such party was 
so duly employed, shall be sufficient proof thereof, unless the defendant 
in such iuformatiott or suit shall prove to the contrary.” 

And by s. 132, “if upon any trial a question shall arise whether 
any person is au officer of the army, navy, or marines being duly 
employed for the prevention of smuggling and on full pay, or au 
officer of customs or excise, evidence of ms having acted as such 
shall he deemed sufficient, and such person shall not be required to 
produce his commission or deputation, unless sufficient proof shall ho 
given to the contrary; and every such offioer, and any person acting 
in his aid or assistance, shall be deemed a competent witness upon 
the trial of any suit or information on account of any seizure or 
pondty as aforesaid, notwithstanding such officer or other person may 
be entitled to the whole or any part of such seizure or penalty, or to 
any reward upon the conviction of the party charged in such suit or 
information.” 

And see s. 133, as to what shall he deemed sufficient evidence 
of an order of the Treasury, or of the commissiouers of customs or 
excise. 

Limitation of prosecuHon."] By the 8 & 9 Yict. c. 87, s. 134, “ all 
suits, iudiotments, or informations exhibited for any offienoe against 
this or any other act relating to the customs in any of her Majesty’s 
courts of record at Westminster, or in Dublin, or iu Edinburgh, or in 
the royal courts of Guernsey, Jertey, Alderney, Sark, or Man, shall 
and may be had, brought, sued, or exhibited within ti^ee years next 
after the date of the onence committed, and shall and may be exhi" 



90S Suiuffgling. 

bited before any one or more justices of tho peace within six months 
next after the date of the offence committed.” 

All indictments under this act (except cases before justices) are to 
be preferred by order of the commissioners. Sect. 126. 

Vemie.'] By the 8 & 9 Viet. e. 87, s. 05, irf case any olfence 
shall be committed upon tlie high seas against this or any other act 
relating to the customs, or any penalty or forfeiture shall be in¬ 
curred upon tho high seas for any breach of such act, such oflence 
shall, for the purpose of j)roseoution, be deemed and taken to have 
been committed, and such penalties and forfeitures to have been 
incurred at the place on land in the United Kingdom or the Isle 
of Man, into which the person committing such olibnee, or incur¬ 
ring such penalty or forfeiture, shall be taken, brought, or carried, or 
in which such person shall be found; and in case such place on land 
is situated within any city, borough, liberty, division, franchise, or 
to^vm corpora^;, as well "any justice of the peace for such cityf 
borough, liberty, division, frauehiso, or town corporate, as any justice 
of the peace of the county within such city, borough, liberty, division, 
franchise, or town corporate, is situated, shall have jurisdiction to 
hear and determine all cases of ohences against such act so committed 
upon the high seas, any charter or act of parliament to tho contrary 
notwithstanding: provided always, that where any offence shall be 
committed in any jdace upon the "water, nor being within any county 
of the United Kingdom, or where any doubt exists as to the same 
being within any county, such offence shall, for the purposes of this 
act, be deemed and taken to be an offence committed upon the 
high seas.” 

By s. 136, “ Any indictment or information for any offence 
against this act, or any act relating to the customs, shall and may 
he inquired of, examined, tried, and determined in any coun^ 
of England, where the offence is committed in England, and in 
any county in Scotland, whore the offence is committed in Scotland, 
and in any county in Ireland, where the olfence is committed in 
Ireland, in such manner and form as if the offence had been com¬ 
mitted in the said county where the said indictment or information 
shall he tried.” 
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Br the s. 9, Geo. 4, e. 31, s. 15 (the 10 Geo. 4, e. 34,1.), every 
person convicted of the abominable crime of buj,"ery committed 
either with mankind or with any animal, shall simer death as a 
felon.” 

This sentence may be recorded. 

The clause (see. i8) respecting the diflSculty of proof with regard 
to the completion of the offence of rape, already stated, mitey 
‘fs applicable also to this crime; and the oases there cited, on the 
interpretation of that clause, are authorities here. 

It IS not necessary to prove that the offence was committed against 
the will of the party upon w^homthc assault is made; and if that party 
be consenting, toth are guilty of the oflfence. 

If it be committed on a boy under fourteen years of ago, it is felony 
in the agent only. 1 ITate^ 670; 3 Itisf. 59, In Allen's case, 
1 Den. C. C. Jt. *364, the prisoner induced a boy of twelve years of 
age to have carnal knowledge of his person, tlie prisoner having been 
the pathic in the crime; and the court were unanimously of opinion 
that the conviction was right. 

In one case a majority of the judges wore of ojpinion, that the 
commission of the crime with a woman was indictable. IFisemari's 
ease, JFortescue, 91; and sec Jellyma/i's case., 8 C. P, 604, where 
Patteson, J., held that a married woman who consents to her husband 
committing an unnatural oftenco with her, is an accomplice in the 
felony, ana as such that her evidence reqmres confirmation, though 
consent or non-eonseut is not material to the offence. 

The act in a child's mouth does not constitute the offence. Jacob's 
case, Puss. <§• Py. 331. 

Pioof that the prisoner was addicted to such practices is not admis¬ 
sible, ante, p. 79. 

If the proof be insufficient to make out the offence of sodomy, the 
party may be convicted of the attempt to commit; see 14 & 15 Viet. 
C. 100, s. 9, ante, p, 96. 
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The setting; of spring gnna and man traps is made a misdemeanor 
by the 7 & H Geo. 4, c. 18 (E, and 1.); by the first section of which 
it is enacted and declared, that “ if any person shall set or place, or 
cause to bo set or placed, any spring gun, man trap, or other engine 
calculated to destroy human life or mmet grievous bodily harm, with 
the intent that the same, or whereby the same may destroy or inflict 
grievous bodily harm upon a trespasser or other person coming in 
contact tlierewitli, the person so setting or placing, or causing to 
so set or placed, such gun, trap, or engine as aforesaid, shall be guilty 
of a misdemeanor.” 

By s. 3, it is enacted and declared, that “ if any person shall 
knowingly and wilfully permit any such spring gun, man trap, or 
other engme as aforesaid, which may have been set, fixed, or left in 
any place then being in or afterwards coming into his or her posses¬ 
sion or occupation, by some other person or persons, to continue so set 
or fixed, the person so permitting the same to continue shall be 
deemed to have set and fixed such gun, trap, or engine, with such 
intent as aforesaid.” 

But by s. 4, it is provided and enacted, that “ noGiing in this act 
shall be deemed or construed to make it a misdemeanor within the 
meaning of this oot, to set or cause to be set, or to be continued set, 
from sunset to sunrise, any spring gim, man trap, or other en^o 
which shall be set, or caused or continued to bo set in a dwelling- 
house for the protection thereof.” 

And by s. 2, it is also provided and enacted, that “ nothing herein 
contained shall extengl to make it illegal to set any gin or trap, such 
as may have been or may be usually set with the latent of destroying 
vermin.” 

Upon a prosecution in this statute, the prosecutor must prove—Ist, 
the setting, or causing to be set, the en^e in question; and, 2, the 
intent to destroy or inflict grievous bodily harm. It is not, however, 
necessary to show an actuM intent, the words of the statute being, 
• “or whereby the same may destroy or inflict,” &c.,;therefore, if the 
party sets the engine in such a place as that in reasonable probanility 
it may inflict the injury, the ofience seems complete. 

If the iu^ctment is for continuing the engine, evidence must be 
given that the defendant knew of its being set, and knowingly con¬ 
tinued it. 

The setting of a d<^ spear is not prol^ited by this statute, unless 
perhaps it Iw set witii intent to do grievous bwily ham to human 
beings. Jordin^. CVwwp, 8 ilf. 4* 782. 
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DEMANDING MONET WITH MENACES. 

f^Uiinle 7 Wm. 4 <S* 1 Viet. <*. 87, «. 7.911 

Proof <f the demand .911 

of the threat or force ....... 912 

of the intent .* .912 

wUh regard to the thing demanded .912 


iffotute 7 Wm, 4 1 Viet, e. 87, «. 7.] By the 7 Wm. 4 & 1 Vic. 

c. 87 (E. and I.), (by which are regaled eo much of the 7 & 8 G-eo. 4, 
c. 2?) (E.); and 9 Geo. 4, c. 55 (I.), as relates to robbery, assault with 
intent to commit robbery, and demanding property with menaces or 
bj’ force), it is enacted by s. 7, that “ whosever shall with menaces 
or by force, demand any property (which words by sect. 12, is to 
denote every thing included under the words “ chattel, money or 
valuable security,” in the 7 & 8 Geo. 4, o. 29) of any person with 
intent to steal the same, shall be guilty of felony, and being convicted 
tliereof shall be liable to be imprisoned for any term not exceeding 
three years.” And see 10 & 11 Viet. c. 66, post^ p. 922. 

Upon an indictment under this statute, the prosecutor must prove 
—1, the demand; 2, the menaces or force; 3, the intent to steal. 

Proof of the demnid."] There must be eviAsnee that the prisoner 
demanded some chattel, money, or valuable security,; but it does not 
appear to be necessary that the demand should be made in words, if 
the conduct of the prisoner amount to a demand in tact. Where the 
prisoners seized the prosecutor, and one of them said, “ Not a word, 
or I will blow your brains out,” and the other repotted the words, 
and appeared to be searching for some offensive weapon in his pocket, 
when, upon the prosecutor seizing him, the other prisoner ran away 
without anything more being said; on on objection that this was no 
dcinand (within the reaj^aled statute 7 Geo. 2, c. 21, which enacts, 
that if any person shaft, by menaces or by ai^ forcible or violent 
manner, demand any money, &o., with intent, &c.), the court said, 
that an actual demand was not necessary, and that this was a fact 
for the jury, under all the circumstances of the case. The ease was 
afterwards disposed of, on the form of the Indictment. Jackson* s 
■case, 1 Zeach, 267; 1 JSast, P. C. 419; see 5 P. JR. 169. 

In another case upon the some statute, but upon on indictment for 
an assault with intent to rob, Willes, 0. J., made the following 
observations on the subject of a demand: The oircumstanees were 
that Uie prisoner did not make any demand, or offer to demand the 
prosecutor’s money ; but only held a pistol in his hand towards the 
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proseoutor, wlio was a coachman on his box; and, pen Willes, C. J., 
a man who is dumb may make a demand of money, as if he stop a 
person on the liighway, and put his hand or hat into the carriage, or 
the like; but in this case the prisoner only held a pistol to the coach¬ 
man, and said to him nothing but “ Stop.” That was no such 
demand of money as the act reuuiros. Parfaith iase, 1 P. ( 
416. Upon this Mr. East justly remarks, that the fact of stopping 
another on the highway, by presenting a pistol at his breast, is, if 
unexplained by other circumstances, sufficient evidence of a demand 
to go to a jury. The unfortunate supferer understands the language 
but too well; and why must courts of justice be supposed ignorant 
of that which common experience teaches to all men ? I P. t\ 
417 ; 1 Russ, hy Grm. 767. 

Where an indictment stated that the prisoner “feloniously, by 
menaces did demand the moneys of the said J. K.” it was held msut- 
iicient, bc<5ause it did not state from whom ho had demanded them. 
Ihinlih-yh case, 1 3Ioo. (\ C. 90. kx 

Proof of the threat or force.'] The proseoutor must show that the 
demand was made with menaces, or by force. With regard to the 
menaces they must be of the same nature, as, if the money had 
been delivered in consequence of |hem, would have constituted the 
offence of robbery. Vide supra. In the same manner the /cm 
used must be such as would have been sufficient to render the takiny 
a robbery. 

Proof of ths intmt,] The intent, as in similar cases, will be 
proved from the circumstances under which the demand was made. 
The decisions upon the animus furandi in robbery {nide ante^ p. 880), 
may be referred to as governing the evidence in this case also. 

Proof with regard to the thing demanded.] In order to bring the 
oilence within the statute, the thing demanded must be such as the 
party menaced has the power of delivering up, or is supposed by 
the offender to have^^the jiower of delivering up. Where several 
persons were mdicted'for demanding with menaces the money of W. 
Gee, with intent to steal it, and it appeared that they had by duress 
extorted from him a cheque (which he wrote on a paper furnished by 
the prisoners), upon a banker, for a large sum of money, the offence 
was field not tOe within the statute. PJdwards^s case, O. B. 6 V. 

P, 515.' Thabrisoners were afterwards charged with demanding 
by menaces a valuable seoiurity for money, but the court held this 
offence likewise not within the statute, on the ground that the check 
never was in the peaceable possession of Mr. Gee. Edwards’s case. 
Id. 521. 

Where the prisoner in one count of the indictment was charged 
under 7 Wm. 4 & 1 Viet. c. 87, s. 7, with demanding the moneys 
of the prosecutor with intent to steal the same, and it appeared that 
he had actually obtained money from the prosecutor; Law, recorder, 
said he should hold that, if menaces were used to obtain money, that 
count was sustained, although the money was actually obtame^ The 
prisoner was found guilty upon the above wunt, but was subsequently 
sentenced upon anower count in the same mdiotment. Nortows caee, 
8 C. P, 671; see ante, p. 894. 
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Statute 7 1 ^' 8 Geo. 4, r. 29' -.912 

Proof of the fteiidinf/or deticeriug qf the fetter or writing . . 914 

of the nature of the letter or tcriting . , , .915 

o f the demand .015 

of the thing demanded ' .01(} 


Statute 7 <§• 8 Geo. 4, c. 29.1 Tins offenfte of dcmandiing: money by 
a threatening letter was provi^d against by the statute 0 Geo. 1, c. 22, 
s. 1, wluch enacted, that if any person or person^ should knowingly 
send any letter without any name subscribed, or with a fictitious 
name, demanding money, Ycnison, or other valuable thing, he should 
be guilty of felony without benefit of clergy. This enactment was 
extended by 27 Geo. 2, o, 15, to threats to kill, or murder, or to burn 
houses, &c., and by 30 Geo. 2, c. 24, to threats to accuse of any crime 
punishable with death, transportation, pillory, or other infamous 
punishments. There were several important dincrences in the defining 
of the difibrent offences created by these statutes, which it is not now 
necessary to specify. See 1 Mma. hg Grea. 711. These statutes 
were rt-pcaled by the 4 Geo. 4, c. 5^ s. 3, and their provisions re¬ 
enacted, and the latter statute is also repealed by the 7 & B Geo. 4, 
c. 27, except so far as relates to any person who shall send or deliver 
any letter or writing, threatening to kill or murder, or to hum, or 
destroy, as therein mentioned, or shall be accessary to any such offence, 
or shall forcibly rescue any person being lawfulfy in custody for any 
such offence. ** 

By the 7 & 8 Geo. 4, e. 29 (the 9 Oeo. 4, c. 55. 1.), s. 8, it is 
enacted, that if any person shall knowingly send or deliver any letter 
or writing, demanding of any person with menaces, and without 
any reasonable or probable cause, any chattel, money, or valuable 
seouriiJy, every such offender being convicted thereof, shall be liable, 
a.t the discretion of the court, to be transported beyond the seas for 
life, or for any term not less than seven years, or to bo imprisoned for 
any term not exceeding four years, and ii a male, to be once, twice, or 
thrice publicly or privately whipped, (if the court shall so think fit,) 
in addition to such imprisonment. 

For the remainder of the section, and for st. 10 & 11 Viet. c. 66, 
see^ost 922. 

Upon a prosecuti^ for knowingly sending or delivering any letter 
or writing demanding of any person with menaces, and without any 
reasonable or probable cause, any chattel, money, or valuable security, 
the prosecutor must prove, 1, the knowingly sending or delivering 
of the letter by the prisoner; 2, the nature of the letter or writing, 
and that it contains a demand, with menaces, and without any 

B E 
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reasonable or probable cause; and, 3, that the demand is of some 
chattel, money, or valiiable security. 

Proof of tJtc sending or delivering of the letter or writingJ] The 
sending oi* delivering of the letter ne^ not be immediately by the 
prisoner to the prosecutor, if it be proved to be sAnt or delivered by 
his means and directions, it is sufficient. Upon an indictment on the 
repealed statute 27 Geo. 2, c. 15, for sending a threatening letter to 
William Kirby, it appeared that the threats were, in fact, directed 
against two persons named RodWell and Brook. Kirby received the 
letter by the post. The judges held that as Kirby was not threatened, 
the judgment must bo arrested, but they intimated that if Kirby had 
delivered the letter to Rodwdd or Brook, and a jury should think 
that the prisoner intended he should so deliver it, mis vroidd be a 
sending by the prisoner to BodweE or Brook, and would support a 
charge to that eftect. Pnd^i’s cose, Puss, tS- Pg. 484. Where the 
prisoner dropiied the letter upon the steps of the prosecutor’s houi?e, 
and ran away, Abbott, C. .T., left it to the jury to say, whether they 
thought the prisoner carried the lettm and dropped it, meaning that 
it should be conveyed to the prosecutor, and that he should be made 
acquainted with its contents, aireoti ng them to find him guilty if they 
were of opinion in the affirmative. WagstajTs case, Pms, 4' Pg- 398. 
So in a case upon toe 9 Geo. 1, c. 22, for sending a letter demanding 
money; Yates, J., observed, that it seemed to bo very immaterial 
whether the letter were sent directly to the prosecutor, or were put 
into a more oblique course of conveyance by which it might fln^y 
come to his hands. The fact was, that the prisoner dropped the letter 
into a vestry-room, which the prosecutor frequented eveij Sunday 
morning bemre the service began where the sexton picked it up, and 
delivered it to him, Lloyd's case, 2 East, P. <7.1122. In a note upon 
this case, Mr. East says qnare, whether, if one intentionally put a 
letter in a place where it is likekf to he seen and read by the party for 
whom it is intended, or to be found by some other person who, it is 
expected, will forward it to such party, this may not be said to be a 
sending to such party ? The same evidence was given in SpringetCs 
ease, (2 East, P. C. 1115,) in support of the allegation of sending a 
threatening letter to the iwosecutor, and no objection was taken on 
that OTound. 2 East, P. C. 1123, So where the evidence was 
that me letter was in the handwriting of the prisoner, who had sent it 
to the i)ost-ofi^, whence it was delivered in the usual maimer; no 
objection was*adc. Homing's case, 2 East, P. C. 1116. See JB, v. 
Grimwade and M. v. Williams, post, p. 918. 

It must appear that the prisoner sent or delivered the letter in 
question, knowing it to be such a.letter as described in the statute* 
In a case upon the 27 Geo. 2, c. 15, the evidence was, that the prisoner 
delivered the letter at the gate of Newgate, to a person who was em¬ 
ployed in doing errands for the prisoners; that this person immediately 
carried it to the pqnny post-office, whence it was regularly conveyed, 
as directed, to the prosecutor, but there was no proof of the prisoner’s 
Wimting, or that he was acquainted with the contents. Hotham, 
B., left it to t|^o jury to say wnether, &om the fact of the prisoner 
having delivered the letter as before mentioned, he knew of the con¬ 
tents, and the jury having found the prisoner ^ilty, the judges held 
the convicrion right* Girdwood's case, I Leadt, 142; 2 East, 8. C. 
1120. 

"Where there is no person in existence of the precise name which 
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llie letter bears as its address, it is a question for the jury whether the 
j>arty into whose hands it falls was really the one for whom it was 
intended. Vvr Mnvh, X, M. v. Carruthvrs, 1 Cox, C. C. 139. 

Where the only evidence against the prisoner was a statement he 
had made, that hq would never have toritten the letter but for 
W. G.; Lord Abinger, C, B., held it insufficient. Howe's ease, 
7 a P. 2US. 

Proof of ihe nature of the letter or ivriilng.'} It must be proved that 
the letter or writing was one demanding of sonie person with menaces, 
and w'ithout any reasonable or probable cause, some chattel, &c. 

The act mentions letter or writing in general, and does not specify 
whether it shall or shall not have a signature, or a fictitious signature, 
or initials, and the questions, therefore, which arose upon the 9 Geo. 1, 
0 . 22, respecting the mode of signature (see Roh'nson's ease, 2 Leach, 
749; 2 East, P. C. 1110) have become immaterial. 1*1 or need the 
doefiment have the form of a letter; any writing containing a threat 
of the nature mentioned in the statute, is within the section. And 
SCO 10 & 11 Viet. 0. t^,post, 922. 

Proof of the nature of the letter or writing—the cle^Mn<l.~\ The letter 
must contain a demand with menaces, and without any reasonable or 
probable cause. Whether the demand is such as is laid in the indict¬ 
ment is a question for the jury. GirdwootTs ease, 1 L^avh, 142 ; 2 
E(Uit, P. C. C. 1121. See also jR. v. Carruthers, 1 Cox, C. C, 139. 
The demand need not h6 made in express words; it is sufficient if it 
appear from the whole tenor of the prisoner’s letter. See the csises cited 
infra. That tiie demand was made witli menaces, and without any 
reasonable!or probable cause, will also appear in the same manner; 
but should any doubt exist upon the latter point, the prosecutor 
should be called to give some evidence of the want of reasonable and 
probable cause. • • 

A mere request, such as asking charity, without imposing any 
conditions, docs not come within the sense or meaning of the word 
<< demand.” Rohinsotfs case, 2 Leach, 749 ; 2 East, P. C. 1110. 

The prisoner was indicted for sending a letter to the prosecutor, 
demanding money, with menaces; The letter was as follows:— 

“ Sir, as you are a gentleman and highly respected by all who know 
yoxXf T think it is my duty to iuform you of a conspiracy. There is a 
iew young men who have agreed to take from you persollHly a sum of 
money, or injure your property. I mean, to say your building pro- 
jierty. . In the manner they have planned, this dreadful under^Jung 
would be a most serious loss. They have agreed, &c. Sir, I could 
give you every particular information how you may preserve your 
property and your person, and how to detect and secure the offenders, 
Sir, if you will lay mo a purse of thirty sovereigns upon the garden 
edge, close to Mr. T.’s p:arden gate, I \vill leave a letter in the ]^ce to 
inform you when this is to take place. I hope you wont attempt to 
seize me, when I come to t^e up the money and leave the note of infor¬ 
mation. Sir, you will find I am doing you a most serious favour, &c., 
&o.” Bolland, B., doubted whether this letter contained either a 
menace or a demand, and reserved the point for the opinion of the 
judges who held that the conviction, was wrong. PieJefordfs case, 
•4 C.^P. 227. 

The words “ without any reasonable or probable cause” in the 
7 & 8 Geo. 4, c. 29, s. 8, apply to the money demanded, and not to 
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the accusation threatened to he made. Jt. v. Hamilton, 1 C. ^ K. 212. 
It is for the jury to consider -whether the demand was made at a 
time -when the party making it really and honestly ht>lie%’'cd that she 
had good and probable cause for so doing. Per Tindal, C. J., It, v. 
Miard, 1 Cox, C. C. 22. In the same case it was %lso held by the 
learned chief justice, that the threat of exposing in his own ehurcli, 
on Easter Sunday, a clergyman, who had committed great ^ices; of 
publishing his conduct afterwards to every rank of society in his own 
neighbourhood; and also of spreading his disgrace more publicly still, 
coidd scarcely be said to be such a threat as not to require more than 
ordinary firmness to resist, and therefore according to the proper test 
laid down by Lord Ellenborough, in It. v. Sotkeron, 6 Hast, 12(», 
falls within the meaning of the act. 

* The rule that a threat is not of a criminal character, unless it be 
such as may overcome the ordinary free will of a firm man, has 
reference to the general nature of the evil threatened, and not to the 
probable efi'ect of the threat on the mind of the particular pa-ty 
addressed. The court of Criminal Appeal, therefore, hold Uiat a 
letter sent to the prosecutor, stating that the writer knew that persons 
with whom ho was in some way connected intended to burn the 
prosecutor’s premises, and that the writer coidd avert the catastrophe 
if the prosecutor ^ould give him a sum of money, but not otherwise, 
was a threatening letter within the statute. Thomas UmiWs case, 

1 Ihn. a. C. It. 510; fi. C. 19 L, J. M. C. 80. 

t- 

Proof of the thing demanded.'] It must appear that the thing 
demanded by the letter or writing was a chattel, money, or some 
valuable security. Where the indictment charged, that the prisoner 
intending to extort mtmey, sent a threatening letter; and it appeared 
that it was for the imrpose of exloiting a promissory' note, it was held 
that the evidence did not support the indictment. Major's rase, 

2 Leach, 772 ; 2 Hast, P. V. 1118 ; and see Edward's case, 6 C. <8’ P, 
515, ante, p. 912. 
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ACCUSING OV MUliDKU, ETC. 

•Sfatutri Geo. 4, c. .54.917 

J*roof o f thr sendmj of the letter .918 

Proof that the letter torn one threatening to hill or murder, S'c. 918 


Statute 4 (Jeo. 4, e. 54.] That portion of the statute 4 Geo. 4, 
c. 54, which relates to threats to kill or murder, or to burn or 
destroy, was excepted from the repealing statute of 7 & 8 Geo. 4, 
c. 27, vide ante. 

t t By the 4 Geo. 4, c. 54, s. 3, if any person shall knowingly and wilfully 
send or deliver any letter or writing, with or without any name of 
signature subscribed thereto, or with a fictitious name or signature, 
threatening to kill or murder any of his majesty’s subjects, or to burn 
or destroy his or their houses, outhouses, barns, stacks of grain, hay 
or straw, sqq post, or shall procure, counsel, aid, or abet the commission 
of the said oflences, or any of them, or shall forcibly rescue any person 
being lawfully in custody of any officer or other person, for any of the 
said offences, every person so ofending shall, upon being thereof law- 
fi^y convicted, be adjudged guilty of felony, and shall bo liable, at 
the discretion of the court, to be transported beyond the seas for life, 
or for such term, not less than seven years, as the court shall adjudge, 
or to bo imprisoned only, or to be imprisoned and ^pt to hard labour 
in tho common gaol or house of corroetion, for any term not exceeding 
seven years. 

By the 1 & 2 Wm. 4, c. 44, (T.) s. 3, if any person or persons shall 
knowingly, print, write, post, publish, circulate, send, or deliver,’ or 
cause or procure to be printed, &e., any notice, letter, or message, 
exciting, or tending to excite, any riot, tumultuous, or unlawful meet¬ 
ing or’assembly, or unlawfid combination or confederacy, or threaten¬ 
ing any violence, injury, or damage upon any condition, or in any 
event or otherwise, to the person or property, real or personal, of any 
person whatever; or demanding any money, arms, weapons, or weapon, 
ammunition, or other matter or thing; or directing or requiring any 
person to do or not to do any act or to quit the service or employment 
of any person, or to set or give out any land, every person so ofiending 
shall be liable to be transported for seven years, or to be imprisoned 
witii or without hard labour, for any term not exceeding four years, 
and if a male, to be once, twice, or thrice, publicly or privately 
whipped, if the court shall so think fit, in addition to such imprison¬ 
ment. 

In a prosecution under the 4 Geo. 4, c. 54, s. 3, the prosecutor must 
prove, 1, the knowingly and wilfully sending or delivering a letter, or 
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writing, witk or without any name or signature subscribed thereto, or 
with a fictitious name or signature; and 2, that it was a letter tlireat- 
ening to kill or murder, &c. No -view or intent to extort money is 
required by this act to constitute the ofience. 

In an indictment for sending a threatening letter the first count 
charged G. with sending to 11., and threatening t6 burn ll’s, houses ; 
and it was proved that 11. had only a reversionary interest in the 
houses. The second charged G. with sending to R., and threatening 
to bum the said houses, laying them as tlie property of 11., the tenant; 
it was proved that G. dropped the letter in a public road near K's. 
house, that A. found it, and gave it to H., who o])ened it, read it, and 
gave it to E,, who showed it both of B. and 11. The court held that 
this was a sending within the statute, and that the conviction on the 
second count was good; but the point in the first count was loft 
undetermined. (Jrhuuuidds case, 1 Den. C. C. JK. uO. But see 
now 10 i!j- 11 Vief. c. Of), s. 1, jxW, p. 922. 

Affixing a threatening letter on a gate in a public highway, near 
which the prosecutor would be likely to pass from his house, is some 
evidence to go to the jury of a sending of the letter to liim. Per 
Cressicell, J., It. v. Wilhums, 1 CW‘, C. V. IG. 

Proof of the sendim/ or dcUreritig of the letter, (Sy;.] The sending oi 
delivenng will be proved in the manner before mentioned, with 
regard to other threatening letters. Vide ante, p. 914. 

The house, &c. of the party to whom tho letter is sent, must be in 
his own possession, «&c. Sending a lettor to A., threatening to buri'. 
a house of which he is tho owner, but ivhich is lot to and occupied by 
a tenant, is not within the act. Per 3fanfe, J., It. v. Burridge, 2 
3I(h>. ».y R. 296. See (Jrimwadds ease, sitjnv. 

Proof that the letter was one threatening to kill or murder, 
Whether or not the letter amounts to a threat to kill or murder, &c,, 
within the words of the statute, is a question for the jury. The 
prisoner was indicted (under the 27 Geo. 2, o. lu,) for sending a 
letter to the prosecutor, threatening to kill or mxu’der him. The 
letter was as follows:— 

“ Sir—I am sorry to find a gentleman like you would be guilty of 
taking M‘Allester's life away tor the sake of two or three guineas, 
but it will not be forgot by one who is but just come home to revenge 
his cause. This you may depend upon; whenever 1 meet you I will 
lay my life for him in this cause. ^ 1 follow tlxe road, though 1 have 
been out of London; but on receiving a letter from M'Allester, before 
he died, for to seek revenge, I am come to town.—I remain a true 
friend to M'Allester, “ J. W.” 

Hotham, B., left it to the jury to consider whether this letter con¬ 
tained in the terms of it an actual threatening to kill or murder, 
directing them to ucquit the prisoner, if Uiey thought the words 
might import any thing less than to kill or murder. The jurj' 
having found the prisoner guilty, on a case reserved, the judges were 
of^pinion that the conviction was right. Girdwood's case, 1 Leaeh, 

m; 2 Edit, p. aim. 

The prisoners were indicted on the 27 Geo. 2, c. lo, for sending to 
the prosecutor the following letter:— 

Sir—am very sorrj' to acquaint you, that wo are determined to 
set your mill on fiie, and likewise to ao ^ the public injury we are 
alJle to do you, in aU your farms and seteres [lettings] which you arc 
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in possession of, -without you on next-day release that Ann Wood 

•which you put in conlincnient. Sir, we mention in a few lines, and 
we hope if yoxi have any regard for your wife and family, you will 
take our meaning without any thing farther; and if you do not, we 
will persist as far as we possibly can ; so jou may lay your hand at 
your heart, and strive your uttermost rum. I shall not mention 
nothing more to you, until such time as you find the fow lines, a fact, 
with our respect. Ho no more at this time from me. “ 11.11.” 

It was proved that this was in the handwrJing of one of the pri¬ 
soners, and that it was thrown by the other prisoner into the prose¬ 
cutor’s yard, when it was taken by a servant, and delivered to the 
prosecutor. The prosecutor swore that he had had a share in a mill 
three years before this letter was written, but liad no mill at that 
time; that he held a farm when the letter was written and came to 
his hands, with several buildings upon it. On a case reserved, it 
was agreed by the judges, that as the prosecutor had no. such pro¬ 
perty at the time, as the mill which was threatened to be burnt, that 
part of the letter ‘must bo laid out of the question. As to the rest 
Lord Kenyon, C. .1., and JJuUer, .1., were ot opinion, that the letter 
must be understood as also importing a threat to burn the pro¬ 
secutor’s farmhouse and buildings, but the other judges, not thinking 
that a necessary construction, the conviction was held wrong, ana 
a pardon recommended. Jejpson and Upriugett's case^ 2 Hasty P. 
a 1115 . 

The prisoners were charged in one count with sending a letter to 
the prosecutor, threatening*'to kill and murder him, and a second 
count with threatening to bum and destroy his houses, stacks, &o. 
The writing was as follows : Starve Gut Butcher, if you don’t go 
on better great will be the consequence; what do you think you must 
alter an (or) must be set on lire; this came from Ijondon. i say your 
nose is as long rod gfi'g sharp as a flint 1835. You ought to pay your 
men.” The jnfy negatived the threat to put the prosecutor to death, 
but found that the latter threatened to lire his houses, &c. Lord 
Denman, C. J., had some doubt whether the question ought to have 
been left to the jury, and whether the latter could bo, in point of law, 
a threatening'letter to the effect found. On the case being considered 
hv the iudges, they held the conviction good after verdict. Tyler'*s 
m, 1 Moo. C. C. 42B. 
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THIIEATS. 

ACCUSING OF INFAirOUS CRIMTSS, iiTC, 


Statute 7 tS!‘ 8 Geo, 4, c. 29 . . . », . . . 020 

l*roof of the accusing or threatening to accuse . . . . 920 

of the nature of the uectmition ..... 921 

of the view or intent to extort money . . . . 921 

. of the thing intended to he extorted .... 921 
Statute'lO i)‘n Viet e. m .922 


The offence of accusing, or threatening to accuse of unnatural 
(-rimes, wliercby property has been extorted, has already been treated 
of under the title Itohbery, see ante, p. 889. Under the present head 
the offence of accusing, as well of slich orimes, as of the other crimes 
specified in the 7 & 8 Geo. 4, e. 29, s. 8, with a view to extort 
money, «S:c. will be considered. 

Statute 7 4" 8 Geo, 4, c. 29.] By the 7 & 8 Geo. 4, e. 29, s. 8 
(the 9 Geo. 4, c. 55,1.), if any person shall accuse, or shall know¬ 
ingly send or deliver any letter or writing, accusing^ or threatening 
to accuse, any person of any crime punishable by law with deatli, 
transportation, or pillory, or with any assault with intent to commit 
any rape, or of any attempt or endeavour to commit any rape, or of 
any infamous crime as hereinafter defined, with a view or intent 
to extort or gain from such person any chattel, money, or valuable 
security, every such offender shall be guilty of felony; and being 
convicted thereof, shall be transported for life, (fee.; see ante, p. 912. 

Section 9, defines what shall be an infamous crime, viz., buggery, 
committed eitlujr with mankind or beast, and every assault with 
intent to commit that crime, and every intent or endeavour to com¬ 
mit that crime, and every solicitation, persuasion, promise, or threat, 
offered or made to any person, whereby to move or induce such person 
to commit or permit such crime. 

On a prosecution ujmn this statute, the prosecutor must prove, 
1, the accusing or threatening to accuse, or the knowingly sending 
or delivering of the letter or writing accusing or threatening to 
accuse; 2, that the accusation is of the nature specified in the 
statute; 3, the view or intent to extort or gain; 4, that the matter 
intended to be extorted or gained was some chattel, money, or 
valuable security. 

•t 

Proof of the accusing or threatening to accuse, (§v-,] The accusa- 
tioA under this statute mav cither be by word of mouth or in writing, 
ana an actual accusation Before a competent authority or otherwise, 
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or a mei’e threat to make such an accusation, will be sufficient. But 
if the party has been already accused, tlireatoning to procure wit¬ 
nesses to support that accusation, is not within the statute. “It is 
one thing to accuse, aud another to procure witnesses to support a 
charge already pade; this is at most a threat to support it by 
evidence.’V Haijley, GiU's ease, York fium. Ass. 1829, 
Greemcoo^s Stat. 191 («), 1 Leioin,C.C. 305. An indictment upon 
the 4 Geo. 4, e. 51, s. 5 (which used the words “ threaten to accuse ”), 
charged the prisoners with “ charging and accusing J. N., and with 
menacing and threatening to prosecute J. N.” Upon an objection 
taken, that the indictment had not pursued the statute, Garrow, U. 
(after consulting Burrough, J.), was of that opinion. If, he said, the 
indictment had followed the statute, and It had been proved that the 
prisoners threatened TO prosecute J. N., I should have loft it to the 
jm-y to say whether that was not a threatening to accuse him. 
AhyooiVs case., 2 C, 436. 

• * It was held, that the threatening to accuse under the 7 & 8 Geo. 4, 
c. 29, s. 7 (now repealed, see ante), in which the same words “ accuse 
or threaten to accuse,” were used as^in the 8th section, need not 
have been a tlireat to accuse before a judicisil tribunal, a threat to 
charge before any third person being enough. Itobinson's ease, 
2 Moo. .S* 11. 14. 

If the accusation or threat to accuse was contained in a letter 
or writing, the knowingly sending or delivering of such letter or 
w'riting must be proved in the manner already pointed out. Vide 
ante, p. 914. * 

Proof of the nature of the ueemation.) It must be shown that the 
accusation, made or threatened, was of the nature of those specified 
in the statute. Where the meaning is ambiguous, it is for the jury 
to say whether it amounts to the accusation or threat imputed. 

Declarations subsequently made by tlie prisoner are also admissible 
to explain the meaning of a tlireatcning letter. The prisoner was 
indicted for sending a letter, threatening to accuse the prosecutor of 
an infamous crime. The prosecutor meeting the prisoner, asked him 
what ho meant by sending him that letter, and what he meant by 

trumaefions fire najhts following^’ (a passage in the letterb The 
prisoner said that the jnesocutor know what he meant. Tne pro¬ 
secutor denied it, and tlie prisoner afterwards said, “ I mean by 
taking indecent libciHes with my person.” This evidence having 
been received, and the point having been reserved for the opinion of 
the judges, they unanimously resolved that the evidence had been 
rightly received. Tucker* s ease, 1 Moo. C. C. 134. And see as to 
the necessity of particularising in the indictment the specific charge 
to which the accusation or mreat refers, and as to the evidence 
necessary to support such indictment, li. v. Middhditch, 1 Men, 
C. V. Jtt. 92. 

Proof of the view or intent to extort money.'] It must appear that 
the accusation or threat was made, or the letter or writing sent 
or delivered, with the view or intent to extort or gain from some 
person some chattel, &e. If the accusation or threat were merely 
made in passion, and with no view of gain, it would not be within 
the statute. 

Proof of the thing intended to be extorted, (S>*c.] The matter 

BBS 



922 


TlireaU—Accming of Infamom Crmes^ ^-c. 


intended to be gained or extorted must be some chattel, money, or 
valuable security, and it must be proved as laid in the indictment. 

Statute 10 4* 11 rivt. c. 66, s. 1.] The statute 10 & 11 Viet. c. 66, 
s. 1, extends ^e provisions of the statutes we have been considering, 
the 7 & 8 Geo. 4, e. 55 and 7 Wm. 4 & 1 Viet. o. 87, and enacts, “ that 
if any person slmll knowingly send or deliver, or utter to any other 
person, any letter or writing accusing, or threatening to accuse, either 
the person to whom such letter or writing shall be sent or delivered, 
or any other person, of any crime punishable by law with death or 
transportation, or of any assault with intent to commi# any rape, or 
of any attempt or endeavour to commit any rape, or of any crime by 
the first mentioned act (T & 8 Geo. 4, c. Jo) defined to be an 
infamous crime, with a view or intent to extoire or gain, by means of 
such threatening letter or writing, any property, money, security, or 
other valuable thing from any person whatever, or any letter or 
writing threatening to kill or murder anyother person, or to bum of 
destroy any house, bam, or otlier building, or any rick or stack of 
grain,* hay, or straw, or othe^^ agricultural produce, or shall know¬ 
ingly procure, counsel, aid, or abet the commission of the said 
offences, or cither of them, every such offender shall be guilty of 
felony, and being convicted thereof shall ho liable, at the discretion 
of the court, to be transported beyond the seas for life, or any term 
not less than seven years, or to be imprisoned with or without hard 
labour for any term not exceeding four years, and if a male, to be 
once, twice, or thrice publicly or privately whipped (if the court shall 
so think fit) in addition to such imprisonment.” 
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J^imibJimeid ......... 024 

licuuiftl to jn’o/nTiifor . . . . . . . . 021 


JjY the 5 Geo. 4, c. 84, s. 22, “if anyofienderwho shall have been, 

• to shall bo so senteneod or ordered to be transported or banished, 
or who sliall have agi’ced, or sbaJl agree, to transport or banish himself 
or herself on certain conditions, either for life or any number of years, 
under the provisions of this or any former act, shall be afterwards at 
large within any part of his Majesty’s dominions, without somoglawful 
cause, before the expiration of the term for which such otfender shall 
have been sent^enoed or ordered to be tiunsportcd or banished, or shall 
have so agreed to transport or banish himself or herself, every such 
olfender, so being at large, being thereof lawfully convicted [shall 
sufter death as in cases of felony, without the benent of clergy]; and 
.such offender may be tried either in the county or place where ho or 
she shsdl be apprehended, or in that from whence he or she was 
ordered to be transported or banished; and if any person shall rescue, 
or attempt to rescue, or assist in rescuing, or in attempting to rescue, 
any such offender from tlie custody of such superintendent or 
overseer, or of any sheriff, or gaoler, or other person conveying, 
removing, ti-an,sporting, or roeonveying him or her, or shall convey, 
or cause to be conveyed, any disguise, instrument for effecting escape, 
or arms, to such offender, every such offence shall be punishable in 
the same manner as if such offender had been confined in a gaol or 
prison in the custody of the sheriff or gaoler, for the crime of which 
such offender shall have been convicted j and whoever shall discover 
and prosecute to conviction any such offender so being at large witlnn 
this kingdom, shall be entitled to tk, reward of 20/., for every such 
offender so convicted.” 

liy s. 23, in any indictment against any offender for being found 
at *large, contrary to that or anj' other act now or thereafter to be 
made, it shall be sufficient to charge and allege the order made for 
the transportation or banishment of such offender, without charging 
or alleging any indictment, trial, conviction, judgment, sentenoe, or 
any pardon or intention of mercy, or signmeation thereof, of or 
against or in any manner relating to such offender. 

By s. 24, “ the clerk of the court, or other officer having the cus¬ 
tody of the records of the court where such sentence or order of 
transportation or banishment shall have been passed or made, shall 
at tlie request of any person on his Majesty’s behalf, make out and 
give a certificate in writing, signed by him, containing the effect 
and substance only (omitting the formal part) of every indictment 
and conviction of such offender, and of the sentence or order for his 
or her transportation, or banishment (not taking for the same more 
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than C«. 8e/.) which certificate shall be sufficient evidence of the con¬ 
viction and sentence, or order for the transportation or banishment of 
such offender; and every such certificate, if made by the clerk or officer 
of any court in Great Britain, shall be received in evidence, upon 
proof of the signature and official character of the pj?rson signing the 
same ; and every such certificate, if made by the clerk q|i officer of 
any court out of Great Britain, shall be received in evidence, if 
verified by the seal of the court, or by the signature of the judge, or 
one of the judges of the court, without further proof.” 

Upon a prosecution for this oflenoe, the prosecutor must prove, 1. 
the conviction of the ofiender, by producing a certifidite according 
to the above section of the statute; 2. the sentence or order of trans¬ 
portation, in like manner. The signature and official character of 
the person signing the certificate must be proved. If the certificate 
is made by the clerk or oflicer of a court out of Great Britain, it is 
admissible when verified by the seal of the court or the signature of 
the judge. The “effect and substance” of the former convictiori ' 
must be stated in the certificate; merely stating that the prisoner 
was convicted “ of felony ” is not sufficient, SuivUffe's vasv, Mftsu. 

Jty. 4G9 (//.); JFatson’s cose, Jil. 468. 8. proof must then be 
given gf the prisoner’s identity ; and 4, that he was at large before 
the expiration of his term. 

On the trial of an indictment against a person for being at large 
without lawful cause before the expiration of his term of transporta¬ 
tion, a certificate of his former conviction and sentence was put in: 
it purported to be that of 5. G., “ deputy clerk of the peace ” for the 
county of L., “ and clerk of the cotrrts of general quarter sessions of 
the peace holden in and for the said county, and having the custody 
of the records of the courts of general quarter sessions of the peace, 
holden in and for the said county.” It was proved that Mr. Ii. was 
clerk of the peace of L., and that he had throe deputy partners, of 
whom J. G. who had signed the certificate was one, and that each 
of them acted as clerk of the peace ; and that for forty years they 
had kept the sessions’ records at their office. Under these circum¬ 
stances, Colraan, ,T., held that the conviction and sentence were 
sufliciently proved. Iley, v. JoucHy 2 C. Hf K. 524. In Finueifs 
vusCy Id. 774, Alderson, B., held that the fact of the former sentence 
being in force at the time the prisoner was found at large, was suffi¬ 
ciently proved by the certificate of his conviction and sentence, the 
judgment not having been reversed, although on the face of such 
certificate it appeared that the sentence, viz. transportation for four¬ 
teen years, was one which could not have been inttieted on him, ^ for 
the oftence of which, according to the certificate, he had been con¬ 
victed, viz., larceny. 

Punishment.'] By the 4 & 5 "Wm. 4, c. 67, reciting the 22nd 
section of the 5 Geo. 4, c. 84, it is enacted, “ tliat every person con¬ 
victed of any offence above specified in the said act of the 5th year of 
the reign of his late Majesty king George 4, or of aiding or abetting, 
counselling, or procuring the commission thereof, shall be liable to bo 
transported Beyond the seas for his or her natural life, and previously 
to transportetion shall be imprisoned, with or without hard labour, 
iu any common gaol or house of correction, prison, or penitentiary, 
for any term not exceeding four years.” 

Peicard to prosecutor.] The judge before whom a prisoner is tried 
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for returning from transportation has power to order the county 
treasurer to pay the prosecutor the reward under the act. li, v. 
JtUmmom, 2 Moo. R. 279. 

The Irish statutes relative to the offence of returning from trans¬ 
portation are thg 11 Geo. 3, e. 7, s. 2, and the 9 Geo. 4, o. 54, ss. 1(>, 
17, 18, the punishment being modified, as in the above statute of the 
4 & 5 Wm. 4, c. 67, by the 5 Yict. st. 2, c, 28, s. 12 (1.). 
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0E3fERAL MATTERS OF DEFENCE. 

TiuntE are certain general matters of deSenee, the evidence Arith 
regard to which it will bo convenient to comprise under the three 
following head's:—^Infancy, Insanity, and Coercion by Husband. 


INFANCY. 


Lifancy . ^.926 

In rfisr of mmkmeanors and offeneva not cupitrl . . . 926 

In caseti of capital offemcm . . 92 <> 

Innanibj . . . '. 929 

daaes in which the prufone^Jaiii hecn held not insane . . 930 

Cases in which the prisoner has hcen held insane . . . 933 

Cpinions of judges on the ipicstions jtropoitnded hgthe house 

of lords .934 

Cases of insanity caused hy inioxieation . . . . 93 Js 

(Coercion hy hushand . . .. 940 


An infant is, in certain oases, and under a certain age, privileged 
from punishment, by reason of a presumed want of criminal design. 

In cases of misdemeanors and offences not cnjnf.ul.'] In certain, 
misdemeanors an infant is privileged under the age of 21, as in oases 
of nonfeasance only, for lamies shalLnot be imputed to him 1 llale^ 
P, C. 20„- But he is liable for misdemeanors accompanied with force 
and vidience, as a riot or battery. Id. So for penary, Sid. 253. 
So he may be convicted of a forcible entrv, 4 Pac. Ah. 591: but must 
not be imprisoned. See ante, p. 471. ^ 

I 

In cases of capital offences,'] Under the age of seven years, an 
infant cannot bo punished for a capital offence, not having a mind doli 
capax t 1 Ihile, P. C. 19; nor for any other felony, Ibjr the same 
reason. Id. 27. But on, attaining the age of fourteen, he is obnoxious 
to capital (and, of course to any minor) punishment, for offences com¬ 
mitted by nim at any time after that age. 1 Hah, P. C. 25. 

With regard to the responsibility of infants, between tlie ages of 
seven and louvteen, a good deal of doubt formerly prevailed, but it is 
now njdte clear, that where the circumstances of the case show that 
the. offender was capable of distinguishing l^tweeh right and wrong, 
and ihat be acted with malice and an evu intention, he may he con¬ 
victed even of a capital offence; and accordingly there are many 
caseas) several of tliem very early ones, in which infants, under the 
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age of fourteen bave been convicted and executed. Thus in 1629, an 
infant boin^ eight and nine years of age was convicted of burning 
two barns in the town of Windsor, and it appearing that ho had 
malice, revenge, craft, und cunning, lie was executed, lhan’s ease. 

1 Hale, P. a 25 («). 

So Lord Hale Inentions two instances to the same effect, one of a 
girl of thirteen, executed for hilling her mistress, and another of a 
bo^' of ten, for the murdet-of his companion. 1 Hnle,P, (\ 26; 
Pitz. Ah. (Jorom, 118. In the year 1748, a boy of ten years of ago 
was convicted of murder, and the judges, on a reference to them, 
were unanimously of opinion that the conviction was right. Yor1i\ 
ease, Foster, 70. 

An infant under the age of fourteen years is presumed by law 
unable to commit a rape, and though in otner felonies, nuilitia supplel 
(/‘faietn, yet, as to this fact, the law presumes the want of ability, as 
well as the want of discretion. ^ But he ms^ be a principal in the 
' ‘second degree, as aiding and assisting, though under fourteen years, 
if it appears that he had a misokievaus discretion. 1 Hak, P. V. 
660; Eldcrshaw's case, 3 C. ^ P. 396 ; see farther, ante, title Rajw. 

It is necessary, says Lord Hale, speaking of convictions of infants 
between the years of seven and twelve, that very strong and pregnant 
evidence shomd be given to convict one of that age. 1 Unk, P, C. 
27; 4 ]il. Q»n. 23. And he recommends a reciting of judgment till 
the king’s pleasure be known. Ilnd. 

See 10 & 11 Viet. c. 82; 13 &. 14 Tict. c. 37, for the speedy and 
summary trial, conviction, and punishment of juvenile offenders. 

Power is now most wisely and justly given to aU courts of justice 
to send juvenile offenders convicted before them to reformatory 
schools; although, unfortunately, a child must still be subjected to 
at least a fortnight’s imprisonment in gaol before he can be sent to 
the reformatory. The 17 & 18 Viet. c. 86, s. 2, enacts as follows:—* 
“ Whenever after the passing of this act miy person under the age of 
sixteen years shall be convicted of aujj^ offence punishable by law, 
cither upon an indictment or on summary conviction before a police 
magistrate, or before two or more justices of the peace, of before a 
sheriff or magistrate in Scotland, then and in every such case it shall 
be lawful for any court, judg^ pedioe magistrate of the metropolis, 
stipendiary magistrate, or any two or more justices of the peace, or in 
Scotland for any sheriff or magistrate of a boroiigh, or jwlioe magistrate, 
before or by whom' such offender rfiall he so convicted, in addition to Ike 
sentence then and there passed as a punishment ter his offence, to 
direct such offender to be sent at the expiration, of his tentence to 
some of the aforesaid reformatory schools, to be named in such 
direction, the directors or managers of which shall be ready to receive 
him, and to.be there detained for a period not less than two‘years and 
not exceeding five years, and such ofipder shall be liable to be 
detained pursuant to such direction: provided always, that no offender 
shedl be mrected to be so sent and detained as aforesaid, unless the 
sentence passed as a punishment-for his offence, at the expiration of 
which he is directed to he so sent and detained, shall be one of im¬ 
prisonment tor fourteen days at least: provided also that the seoretary 
of state for the home department may at any time order any such 
offender to be discharged from any such sohooL” This statute has been 
amended by 19 & 20 Viet. c. 87 ; sect. 1 of which enacts, that it 
shall not he necessary at the time of passing sentence for any 
court,” &o. “ to name the particular school to which axiy youthful 
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oltender is to bo sent; but it shall be suflioicnt for such court, &c., to 
direct that such youthful offender be sent to such school, being a 
school duly certified, «&c., and the directors and managers of which 
shall be willing to receive him as may thereafter, and before tlic 
expiration of the term of imprisonment to which he or she has been 
sentenced, be directed by the said court,” &c. ' 
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INSANITY. 

Cases in icJiieJi fhe p^'isome has been held not to be insane , 5)30 
in which the jtrisomr has been held to be insane , . . 932 

Opinions of the judges on questions propounded by the home of 

lords . . ... . . . • . 5)34 

Cases of insanity caused by intoxication .93S 


The defence of insanity is one invoMng great difficulties of various 
kinds, and the rules which have occasionally been laid down by the 
judges, with regard to the nature and degree of aberration of mind 
which will excuse a person from punishment, are by no means 
consistent M'ith each other, or as it should seem wth correct 
principle. That principle appears to be well laid down in the 
following passage. 

To amount to a complete bar of punishment, either at the time of 
committing the offence, or of the trial, the insanity must have been 
of such a kind as entirely to deprive the prisoner of tlie use of reason, 
rts applied to the ad in question, and the knowledge that he was 
doing wrong in committing it. If, though somewhat deranged, he is* 
yet able to distinguish right from wrong, in his otvu ease, and to 
know that he was doing wrong in the act which he committed, he is 
liable to the full punishment of his criminal acts. Alison's Prim. 
Crim. Law. Seotl. 646, 654. 

The onus of proving the defence of insanity, or in the case of 
lunacy, of showing that the offence was committed when the prisoner 
was in a state of lunacy, lies upon the prisoner. See Alison's Prine. 
Crim. IjOW of Seotl. 659; and for this purpose the opiuiigi of a 
person possessing medical skill is admissible. Wright's case, Ituss. 
Hf liy. 456 ; ante, p. 170. 

The disposal of persons found to be insane at the time of the 
oflEcnco committed, is regulated by the statute 39 and 40 Geo. 3, 
c, 94, ante, p. 216. 

The mode of arraignment and trial of such persons have also been 
stated, ante, p. 216. 

If the jury are of opinion that the prisoner did not in fact do all 
that the law requires to constitute the offence charged, supposing the 
prisoner had been sane, they must find him not guilty generally, and 
the court have no power to order his detention under ■flie act, alwongh 
the jury should find that he was in fact insane. Where therefore on 
an indictment for treason, which stated as an overt act, that the pri¬ 
soner discharged a pistol loaded with powder and a bullet at her 
Majesty, the jury found that the prisoner was insane at the time 
wlien ho discharged the pistol; but whether the pistol was loaded 
with ball or not, there was no satisfactory evidence; the court 
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expressed a strong opinion that the case was not within the statute. 
Lord Denman, C. J., Patteson, J,, and Alderson, JJ. (Irfortrs mse, S> 
C. J*. 62j; 1 ItusK. hy Grcu, 16 (v/). 

The above and a similar outrage led to the passing of the 6 & (» 
Met. e. 61, an act for the protection of the queen’s person. 

A man was indicted for shooting at his wife wifli intent to murder 
her, &o,, and was defended by counsel, who set up for him the 
defence of insanity. The prisoner, however, objected to such a 
defence, asserting that he was not insane; and he was allowed by 
the judge, Mr. Justice Bosanquet, to suggest questions, to be put by 
\ the learned judge to the witnesses for the prosecution, to negative the 
; supposition that he was insane; and the judge also at the request of 
‘ the prisoner, allowed additional witnesses to be called on his behalf 
for the same purpose. They however failed in showing that the 
defence was an incorrect one; on 4116 contrary, tlicir evidence tended 
to establish it more clearly; and the prisoner was acquitted on the 
ground of insanity. Pearve^s c/tsc, 9 C. cS* P. 667. 

Vnses in whu'h the ^n'isonvr has hem held not to he iitsme."] In the 
following cases, the dufonoe of insanity was set up, but without ettect, 
and the pri.souers were convicted. The prisoner was indicted for 
shooting at Lord Onslow. It appeared that he was to a certain 
extent deranged, and had misconceived tlio conduct of Lord Onslow, 
but he had formed a i*egular design to shoot him, and prepared the 
means of effecting it. Tracy, J., observed, that the defence of 
insanity must be clearly made out; that it is not every idle or frantic 
humour of a man, or something imacconntablo in his actions, which 
will show him to be such a madman as to exempt him from punish" 
ment; but that where a man is totally deprived of understanding and 
memory, and does not know what he is doing any more than an 
‘infant, a brute, or a wild beast, he will be properly exempted from 
punishment. ArmltPs eauey Colltnson on LifftMcy, 475 ; 16 Mow. Si. 
Tr. 764, 765. The doctrine of the learned judge in this case, may, 
perhaps, bo thought to bo carried too far; for if the prisoner, in 
committing the act, is deprived of the power of distinguishing 
between right and wrong with relation to that act, it does not 
appear to be necessary that he should not know what he is doing. 
Vide, mst. 

Lord^JPerrers was tried before the house of lords for the murder of 
his steward. It was proved tJiat he was occasionally insane, and 
fancied his steward to he in the interest of certain supposed enemies. 
The steward being in the parlour -with him, he ordered him to go 
down on his knees, and shot him with a pistol, and then directed iais 
servants to put him to bod. He afterwards sent for a surgeon, hut 
declared he was not sorrv, and that it was a premeditated act; and 
he would have dragged the steward oiit of bed, had he not confessed 
himself a villain. Many witne.sse8 steted that they considered him 
insane, and it appeared that several orhis relations Imd been confined 
as lunatics. It was contended for the prosecution, that the complete 
possession of reason was not necessary in order to render a man 
answerable €or his acts; it was suf&oient if he could discriminate 
between good and evil. The peers unanimously found his lordship 
guilty. JSarl Ferrirs^ case, 19 Hmc. Si. Tr. 886. 

The'prisoner was indicted for shooting at and wounding W. B., 
and tiie defence was insanify, arising from epilepsy. He had beer. 
attadeed with a fit on the 9th July, 1811; and was brought homo 
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apparently lifeless, A great alteration liad been produced in liis 
conduct, and it was necessary to watch him, lest he should destroy 
liimself. Mr. AVarburton, tlic keeper of a lunatic asylum, said that 
in insanity caused by epilepsy, tlie patient often imbibed violent 
antipathies against his dearest friends, for causes wholly imaginary, 
wliioh no perstJa^on could remove, though rational on other topics, 
lie had no doubt of the insanity of the prisoner. A commission of 
lunacy wa.s produced, dated 17tli June, 1812, with a finding that 
the prisoner had been insane from the 30th of March. [The date of 
the offence committed does not appear in the report.] Le Blanc, J,, 
concluded his summing up, by observing, that it was for the jury t<> 
determine whether the prisoner, when ho committed the oJfence with 
which he stood charged, was capable of distinguishing between 
right and wrong, or under the intlucnco of any illusion in resi>ect of 
the prosecutor, which rendered Ids mind at the moment insensible 
of tlie nature of the act which he was about to commit, since in that 
' case he would not ho legally responsible for his conduct. On the 
other hand, provided they should be of ojanion that when ho com¬ 
mitted the ofleiice he was capable cf distinguishing right from 
wrong, and not uudt-r the infiucnce of such an illusion as disabled 
him from discovering: that he was doing a wrong act, h<5 would be 
answerable to tho justice of the country, and guilty in the eye 
of the law. The jury, after considerable deliberation, pronounced 
the prisoner guilty. Howler’s case, C 'olliuson on Lunacy, 673 («). 

The prisoner was indicted for adhering to the king’s enemies. 
His defence was insanity. lie had been accounted from a child a 
person of weak intellect, so that it surprised many that he hod been 
accepted as a soldier. Considerable deliberation and reason, however, 
were displayed by him in entering the French service, and he stated 
to a comrade that it was much more agreeable to be at liberty, and 
have plenty of money, than to remain confined in a dungeon, Th 6 
attorney-general in replv, said, that before the defence could have any 
weight in rebutting a charge so clearly made out, the jury must be 
satisfied that at the time the offence was committed, tho prisoner did 
not reaUy know right from wrong. Ho was convietedf. Parko^s 
case, Comnson on Lunacy, 477. 

The direction of Mansfield, C. J., to tlae jury in BvlUngkam^s 
case, seems not altogether in accordance with the correct rules on 
the subject of a prisoner’s insanity. He said that in ordw,,to sup- 
poi-t such a defence, it ought to bo proved by the most distinct and 
unquestionable evidence, raat tho prisoner was incapable of judging 
between right and wrong; that in fact it must be proved beyond all 
dOubt, that at the time £9 committed the act lie did not consider that 
murder was a crime against Hie laws of God and nature, and that 
there was no other proof of insanity which would excuse murder or 
any other crime. That in tho species ’of madness called lunacy, 
where persons aro subject to temporary paroxysms, in which they are 
guilty of acts of extravagance, such persons committing crimes when 
they are not affected hy the malady, would he answerable to justice, 
and that so long os they could distinmiish good from evil, they would 
be answerable for their conduct; and that in the speoies of insanity 
in which the patient fancies the existence of injnry, and seeks an 
opportunity of gratifying revenge by some hostile act, if such person 
be capable in other respects, of distinguishing between right and 
'wrong, there would be no excuse for any act of atrocity which he 
might commit under tlus description of derangement. Tne prisoner 
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was found guilty and executed. BcUinyluim's cas^^ 1 CoUinson on 
Lunacy^ 636; Bmlford on Lumicy^ 462; see Offord's rase, 6 C. <$• 1*. 
168. The aWe direction does not appear to malce a sufficient 
allowance for the incapacity of judging between right and wrong 
upon tha very rnttUcr in question^ as in aJI cases of monomania. The 
following observations of an eminent writer on Criminal law of 
Scotland, are applicable to the subject. Although a prisoner under* 
stands perfectly the distinction between right and wrong, yet if he 
labours, as is generally the case, under an illusion and aeoeption in 
liis own particular case, and is thereby incapable of applying it cor¬ 
rectly to nis own conduct, he is in that state of mental aben-ation 
which renders him not criminally answerable for his actions, h'or 
example: a mad person may be perfectly aware that murder is a 
crime, and will admit that, if pressed on th{' subject; still he may 
conceive that a homicide he has coniraitted was no w'iso blaraeable, 
because the deceased had engaged in a conspiracy, with others, 
against his own life, or was his mortal enemy, who had wounded him 
iu*his dearest interests, or was the devil incarnate, whom it was the 
duty of every good Christian to meet with weapons of carnal warfare. 
Aiiiton’s Pnne. Crim. Law tivotl. 645, citing 1 IIiuuh, 37, 38. And 
see the observations on BelHngham^s case, Alison^ 658. Oxford's 
nise, post, p. 934. 

It has been justly observed that the plea of insanity must be 
received with much more diffidence in cases proceeding from the 
desire of gain, as theft, swindling, or forgery, which generally 
'> require some art and skill for their completion, and argue a sense of 
the advantage of acquiring other people’s property. ()n a charge of 
horse-stealing, it was alleged that the prisoner was insane, but as it 
appeared that ho had stolen the horse in the night, conducted himself 
prudently in the adventure, and ridden straight by an unfrequented 
food to a distance, sold it, and taken a bill for the price, the defence 
was overruled. Hnidersoti’s case, Alison’s Prinr. Crim. Law Scott. 
655, 656. 

Cases in which the prisoner has been held to be insane,'] James 
Uadiield was tried in the Court of K. B. in the year 1800, on an in¬ 
dictment for high treason, in shooting at the King in Druxy-lane 
theatre, and the defence made for the prisoner was insanity. It was 
proved that he bad been a private soldier in a dragoon regiment, 
and in‘the year 1793, received many severe wounds in battle, near 
Lisle, which had caused partial derangeraenrt of mind, and he had 
been dismissed from the army on account of insanity. Since his 
return to this country he Lad been annually out of his mind from the 
beginning of spring to the end of the ckug-aays, and had been under 
confinement as a lunatic. When affected by ms disorder, he imagined 
himself to hold intercourse With God; sometimes called himself God, 
or Jesus Christ, and used other expressions of the most irreligious 
and blasphemous kind, and alsoHSommitted acts of the greatest ex- 
Iravtigance; but at other times he append to bo rational, and dis¬ 
covered no symptom of mental incapacity or disorder. On the 14th 
May preoedh^ the commission of the act in question, his mind was very 
mu(^ disordered, and ho used many blasphemous expressions. At one 
or two o-’clockon the following morning, he^ suddenly jumped out of 
1 bed, and, alluding to his child, a boy of eight months old, of whom 
' he was usually remarkably fond, said he was about to dash his brains 
out against the bed-post, and that God had ordered him to do soj 
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and, upon his wife screaming and his friends coming in, he ran into 
a cupboard, and declared he would lie there, it should be his bed, 
and God had said so ; and when doing this, having overset some 
water, he said he had lost a great deal of blood. On the same and 
the following day he used many incoherent and blasphemous expres¬ 
sions. On tb# morning of the 15th May he seemed worse, said that 
he had seen God in the night, that the coach was waiting, and that 
he had been to dine with the King. He spoke very highly of the 
King, the royal family, and particularly of the Duke of York. He 
then went to his master’s workshop, whence he returned to dinner at 
two, but said that ho stood in no need of meat, and could live without 
it. He asked for tea between three and four o’clock, and talked of 
being made a member of the society of odd fellows; and after repeating 
his irreligious expressions, went out and repaired to the theatre. On 
the part of the crown it was proved that he had sat in his place in 
the theatre nearly three quarters of an hour before tlie King entered; 
• that at the moment when the audience rose on his Majesty’s entering 
his box, he got up above the rest, and presenting a pistol loaded with 
slugs, fired it at the king’s person, and then let it drop; that when 
he fired, his situation appeared favourable for taking aim, for he was 
standing upon the second scat from the orchestra, in the pit ; and he 
took a deliberate aim, by looking down the ban-el as a man usually 
does when taking aim. On his apprehension, amongst other expres¬ 
sions, he said that he knew perfectly well his life was forfeited; that be 
was tired of life, and regretted nothing but the fate of a woman who 
was his wife, and would be his wife a few days longer, he supposed. 
These words he spoke calmly and witliout any apparent derangement; 
and with equal calmness, repeated that he was tired of life, and said 
that his plan was to get rid of it by any means, that he did not intend 
any thing against the life of the king, for he knew the attempt only 
would answer liis purpose, * 

The counsel for the prisoner put the case as one of a species of 
insanity in the nature of a viorhid delusion of the intellect, and 
admitted that it was necessary for the jury to he satisfied that 
the act in question was the immediate unqualified offspring of the 
disease. Lord Kenyon, C. J., held, that as the prisoner was de¬ 
ranged immediately before the ofi'enco was committed, it was impre- 
bahle that he had recovered his senses in the interim; and although, 
were they to run into nicety, proof might be demanded of his,insanity 
at the precise moment when fibe act was committed, yet, there being 
I no reason for believing the prisoner to have been at that period a 
) rational and accountable bemg, be ought to be acquitted, and was 
' ^toquitted accordingly. JlaeyiehPs case, CoUinsou on Lunacy, 480; 
1 Jiuss, hy Grea. 13. 

The prisoner was indicted for setting fire to the cathedral church 
of York. The defence was that he was insane. It was proved that 
he was much under the infinence of dreams, and in court he gave an 
incoherent account of a dream that had induced him to commit the 
act, a voice commanding him to destroy the cathedral on account of 
the misconduct of the clergy. Several medical witnesses stated their 
opinions that he was insane, and that, when labouring under bis 
delusion, he could not distinguish right from wrong. One sui^eon 
said that such persons, though incapable on a particular subject of dis¬ 
tinguishing right from wrong, seek to avoid the danger consequent 
upon their actions, and that they frequently run away and display 
great cunning in escaping punishment. The jury acquitted the 
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prisoner on the ground of insanity. M(triit>'s easi‘, Shclfort^ 
Lunacy^ 465; Annml Iti'yister, vol.’71, pp. 71, JlOl, 

In li. V. Oxford, Lord Denman, C. J., made the following obser¬ 
vations to the jury: persons must be taken to be of sound mind till 
the contrary is shown. But a person may commit a criminal act and 
not be responsible. If some controlling disease wa'te in tnith the 
acting power within him, wdiich he could not resist, then he will not 
be responsible. It is not more important than difficult to lay down 
the rule. ... On the part of the defence it is contended that the pri¬ 
soner was mn compos mentis, that is (as it has been said), unable to 
distinguish right from wrong, or in other words, that from the effect 
of a diseased mind, he did not know at the lime that the act he did 
was wrong. .. . Something has been said about the power to contract 
and to make a will. But 1 think that those things do not supply any 
test. The question is, whether the prisoner was labouring under that 
species of insanity which satisfies you that he was quite unawraro of 
the nature, character, and consequences of the act he was committing, 
or, in other w'ords, whether he was under the intlnence of a diseased 
mind, and was really unconscious at the time ho w'as committing the 
act, that it w'as a crime. 1) C. ^ P. 525. 

Opinions of tite judges on questions propounded by the house, of lords.] 
In consequence of the acquittal on the ground of insanity of Daniel 
M'Xaughten for shooting Mr. Drummond, the following questions of 
law were propounded by the house of lords to the judges. (See 
« SeoWs N. IL 595 ; 1 V. K. 130.) 

“1. What is the law respecting alleged ciimes committed by 
persons afflicted with insane delusion in respect of ono or more 
particular subjects or persons; as, for instance, where at the time 
of the commission of the alleged crime, the accused knew he was 
acting contrary to law, but did the act complained of with a view, 
under the influence of insane delusion, of redressing or revenging 
some supposed grievance or injury, or of producing some supposed 
public benefit ? 

“ 2. What are the proper questions to be submitted to the jury 
when a person alleged to be afflicted with insane delusion respecting 
one or more particular subjects or persons is charged with tlie com¬ 
mission of a crime (murder, for example), and insanity is set up as a 
defence ‘i • 

“ 3. In what terms ought the question to be left to the jury as to 
the prisoner’s state of mind at the time when the act was committed ? 

'J. If a person under an insane delusion as to existing facts com¬ 
mits an offence in consequence thereof, is he hereby excused ? 

“ 5. Can a medical man conversant with the disease of insanity, who 
never saw the prisoner previously to the trial, but who was present 
during the whole trial, and the examination of all the witnesses, be 
.asked his opinion as to the state of the prisoner’s mind at the time of 
the commission of the alleged crime or his opinion whether the pri¬ 
soner was conscious at the time of doing the act that he was acting 
contrary to law, or whether he was labouring under any and what 
deliwion at tlte time ? ” 

Maule,/.— 1 feel ^eat diffionlty in answering the questions put by 
yont lordships on this occasion:—First, beoause they do not appear to 
arise out of and are not put with reference to a particular case, or for 
a p^cular purpose, which might explain or limit the generality of 
thek terms, so that full answers to them ought to be applicable to 
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every possible slate of facts not inconsistent with those assumed in the 
(j^ucstions; and this difficulty is the greater, from the practical expe¬ 
rience both of the bar and the court being confined to questions arising 
out of the facts of particular cases: secondly, because I have heard no 
argument at your lordship’s bar or elsewhere on the sulqeot of these 
questions, the wftnt of which I feel the more, the greater is the number 
and extent of questions which might be raised in aigument: and, 
thirdly, from a fear, of which I cannot divest myself, that, as these 
questions relate to matters of criminal law of great importance and 
frequent occurrence, the answers to them by the judges may embarrass 
the administratiou of justice when they are cited in criminal trials. 
For these reasons, 1 should have been glad if my learned brethren 
would have joined me in praying your lordships to excuse us from 
answering these questions: but, as I donotthinJc they oughtj^ induce 
me to ask that indulgence for myself individually, t shall piwceed to 
give such answers as I can, after the very short time which I have had 
* 4o consider the questions, and under the difficulties I have mentioned, 
fearing that my answers may be as little satisfactory to others as they 
are to myself. 

Tlie first question, as I understand it, is, in effect, what is the 
law respecting alleged crime, when at the time of the commission 
of it the accused knew he was acting contrary to the law, hut did the 
act with a view, under the iofiucnce of insane delusion, of redressing 
or revenging some supposed grievance or injury, or of producing 
some supposed public benefit ? If I were to understand this question 
according to the strict meaning of its terms, it would require, in 
order to answer it, a solution of all questions of law which could 
arise on the circumstances stated in the question, either by ex¬ 
plicitly stating^ and answering such questions, or by stating some 
principles or rules which would suffice for the solution. I am quite 
unable to do so, and, indeed, doubt whether it he possible to be done; * 
and therefore request to be permitted to answer the question only so 
far as.it comprehends the question whether a person, circumstanced 
as stated in the question, is for that reason only to be found not guilty 
of a crime respecting which tiie question of his guilt has been duly 
raised in a criminal proceeding; and I am of opinion that he is not. 
There is no law that l am aware of that makes persons in the state 
described in the question not responsible for their criminal acts. To 
render a person irresponsible for crime on account of unsoundqess of 
mind, the nnsounduess should, according to the law as it has long been 
understood and held, be such as to render him incapable of knowing 
right from wrong. The terms used in the question cannot be said 
fwlth reference only to tbo usage of language) to bo equivalent to a 
aescription of this kind and degree of unsounduess of mind. If 
state described in the question be one which involves or is necessarily 
connected with such an unsoundness, this is not a matter of law, but 
of physiology, and not of that obvious and familiar kind as to be 
inferred without proof. 

Secondly, the questions necessarily to be submitted to the jury are 
those questions of fact which are raised on the record. In a criminal 
trial the question commonly is, whether the accused be guilty or not 
guilty; but, in order to assist the jury in oomi^ to a right condition 
on tms necessary and ultimate question, it is nsual and proper to 
submit such subordinate or intermediate questions as the course which 
the trial has taken may have made it convenient to direct their atten¬ 
tion to. What those questions are, and the manner of submitting 
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them, is a matter of discretion for the judge—a discretion to be guided 
bj a consideration of all the ciroumstwees attending the ihguiij. In 
performing this duty, it is sometimes necessary or convenient to inform 
the jury as to the law; and if, on a trial such as is suggested in the 
question, he should have occasion to^ state what kind and degree of 
insanity would amount to a defence, it should be stated conformably 
to what I have mentioned in my answer to the lirst question, as being, 
in oninion, the law on this subject. 

Thirdly, there are no terras which the judge is by law required to 
use. Thev should not be inoonsistent with the law as above stated, 
but shoula be such as, in the discretion of the judge, arc proper to 
assist the jury in coming to a right conclusion as to the^guilt of the 
accused. 

Fourthly, the answer which I have given to the first question is 
applicable to this. 

Fifthljr, whether a question can be asked, depends, not merely on 
the questions of fact raised on the record, but on the course of the. 
cause at the time it is proposed to ask it; and the state of an inquiry 
as to the guilt of a person charged with a crime, and defended on the 
ground of insanity, may bo such that such a question as either of those 
suggested is proper to be asked and answered, though the witness has 
never seen the person before the trial, and though he has been present 
and heard the witnesses; these circumstances, of his never having 
seen the person before, and of his having been present at the trial, not 
being necessarily sufScient, as it seems to me, to exclude the lawful¬ 
ness of a question which is otherwise lawful, though I will not say 
that an inquiry might not be in such a state as that these circumstances 
should have such an effect. 

Supposing there is nothing else in the state of the trial to make the 
questions suggested proper to be asked and answered, except that the 
“ witness had been present and heard the evidence, it is to bo considered 
whether that is enough to sustain the question. In principle it is 
open to this objection, that, as tlie opinion of the witness is founded 
on those conclusions of fact which he forms from the evidence; and, 
us it does not appear what those conclusions are, it may be that the 
evidence he gives is on such an assumption of facts as makes it irrele¬ 
vant to the inquiry. But such questions have been very frequently 
a^ed, and the evidence to which they are directed has been given, 
and has. never, that I am aware of, been successfully objected to, 
Evidehec, most clearly open to this objection, and on the admission 
of which the event of a most important trial probably turned, was 
received in the ease of The Qmeii v. M'Naughten, tried at the 
central criminal court in March last, before the Lord Chief Justice, 
Mr, Justice Williams, and Mr. Justice Coleridge, in which counsel of 
the highest eminence were engaged on both sides; and I think the 
course and practice of receiving such evidence, confinned by the 
VOTy highest authority of these judges, who not only received it, 
but left it, as I understand, to the jury, without any remark dero¬ 
gating from its weight, ought to be held to warrant its reception, 
notwithstanding the objeolaon in principle to wUch it may bo open. 
In oases e^en vmere the courqp of practice in criminal law has been 
uiifavourable to parties accused, and entirely contrary to the most 
obvious principles of justice and humanity, as well as those of law, 
it has been held that such practice bonsrituted the law, and could not 
beidtered without the authority of parliament. 

'Tindfi,*C. J.—My lords, her majesty's judges, with the exception 



of Mr. Justioe Maule, who has stated his opinion to your lordships, in 
answering Ihe ^q^uestions proposed to them by your lordships’ house, 
thiiik it right, m the first place, to state, that they have forborne 
entering into any particular discussion upon these questions, from the 
extreme and almost insuperable difiiculty of applying those answers 
to cases in which* the facts are not brought judioiaJly before them. 
The facts of each particular case must of necessito present themselves 
with endless variety, and with every shade of difference in each case; 
and, as it is their duty to declare the law upon each particular case, 
on facts proved before them, and after hearing arguments of counsel 
thereon, they deem it at once impracticable, and at the same time 
dangerous to the administration of justice if it were practicable, to 
attempt to make minute applications of the principles involved in the 
answers given by them to your lordships’ questiosos. 

They have, therefore, confined their answers to the statement of 
that which they hold to be tlie law upou the abstract questions pro- 
•]>osed by your lordships; and, as they deem it unnecessary, in this 
l)c'culiar case, to deliver tlieir opinions aeriatim, and as all concur iu 
the same opinion, they desire me to express such their unanimous 
opinion to your lordsMps. 

The first question ijroposed by your lordships is this, “ What is the 
law respecting alleged crimes committed by persons afflicted with 
insane delusion in respect of one or more partietdar subjects or per¬ 
sons ; as, for instance, where at the time of the commission of the 
alleged crime, the accused knew he was acting contrary to law, but 
did the act complained of with a view, under the influence of insane 
delusion, of redressing or revenging some sap])osed grievanoo or 
injury, or of producing some supposed public benefit ?” 

In answer to which question, assuming that your lordships’ in¬ 
quiries arc confined to those persons who labour under such partial 
delusions only, and ore not in other respects insane, wo are of opinion, 
that notwilhstiinding the party accused did the act complained of 
with a view, under the influence of insane delusion, of redressing or 
revenging some supposed grievance or injury, or of producing some 
public benefit, he is nevertheless punishable according to the nature 
of the crime committed, if he knew at the time of committing such 
crime that he was acting contrary to law—by which expression we 
understiind your lordships to mean the law of the land. 

Your lordships are pleased to inquire of us, secondly, “ What are 
the proper questions to be submitted to the jury, when a person 
alleged to he afflicted with insane delusion respecting one or more 
paructtlnr subjects or persons, is charged with a crime (murder, for 
exaAple), and insanity is set up as a defence ? ” And, thirdljp", “ In 
what terms ought the question to he left to the jury as to the prisoner’s 
state of mind at the time when the act was committed ? ” And, as 
these two questions appear to us tg be more oonveniently answered 
together, we have to suhmit our opinion to be, that the jury ought to 
be told in all oases that every man is presumed to be sane, and to 
possess a sufficient degree of reason to be responsible for his crimes, 
nntil the contrary be proved to their satisfaction; and that, to esta¬ 
blish a defence'on the grotind of insanity, it must be clearly proved, 
that at tho time of the committing of the act, the party accused was 
labouring under such a defect of reason from disease of the mind, as 
not to know the nature and quality of tho act he was doing, or, if he 
did know it, that ho did not know he was doing what Was wron|f. 
mode of putting the latter part of the question to the jury ua. 
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these occasions has generally been, whether the accused, at the time 
of doing the act, knew the difference between right and wrong; 
which mode, though rarely, if ever, leading to any mistake with the 
jury, is not, as we conceive, so accurate when put generally and in 
the abstract, as when put with reference to the pasty’s knowledge of 
right and wrong in respect to the very act with which he is charged. 
If the question were to be put as to the knowledge of the accused, 
solely and''exclusively with reference to the law of the land, it 
might tend to confound the jury, by inducing them to believe that an 
actual knowledge of the law of the land was essential in order to lead 
to a conviction; whereas the law is administered upon the principle 
lhat every one must be taken conclusively to know it, without proof 
that he does know it. If the accused was conscious that the act was 
one which he ought not to do, and if that act was at the same time 
contrary to the law of the land, he is punishable; and the usual 
course therefore has been, to leave the question to the jury, whetlicr 
the party accused had a sufficient degree of reason to know that ho 
was doing an act that was wrong; and this course we think is 
correct, accompanied udth such observations and explanations as the 
circumstances of each particular case may require. 

The fourth question which your lordships have proposed to us is 
this:—“ If a person under an insane delusion as to existing facts 
commits an offence in consequence thereof, is he thereby excused ? *’ 
To which question the answer must of course depend on the nature of 
the delusion; but, making the same assumption as we did before, viz., 
that he labours under such partial delusion only, and is not in other 
respects insane, we think he must be considered in the same situation 
as to responsibility as if the facts with respect to which the delusion 
exists were real. For example, if, under the influence of his delusion, 
he supposes another man to be in the act of attempting to take away 
his life, and he kills that man, as he supposes, in self-defence, ho 
would be exempt from punishment. If his delusion was that the 
deceased had inflicted a serious injury to his character and fortune, 
and he killed him in revenge for such supposed injury, he would bo 
liable to punishment. 

The question lastly proposed by your lordships is:—“ Can a medical 

man, conversant with the disease of insanity, who never saw the 

prisoner previously to the trial, but who was present during the 

whole tiiu and the examination of all the witnesses, be asked his 

I opinion as to the state of the prisoner’s mind at the time of the 

I commission of the alleged oriine, or his opinion whether the prisoner 

* was conscious at the time of doing the act that he was acting contrary 

to law, or whether he was labouring under any and what delusion at 

the time ?” In answer thereto, we state to your lordships, that we 

think tile medical man, under the circumstances supposed, cannot in 

strictness be asked his opinion an the terms above stated, because 

each of those questions involves the^ determination of the truth of the 

facts deposed to, which it is for the jury to decide; and the questions 

are not mere questions upon a matter of sdenoe, in which case such 

evidence is aamissible. But where the facts are admitted, or not 

disputed,* and the question becomes substantially one of science only, 

It may Iw convenient to allow the question to be put in that general 

form, ^t^h the same cannot be insisted on as a matter of right. 

♦ 

Caw» of insanUy caused hy intoxication,"] Intoxication is no excuse 
for the commission of crime. The prisoner, affmr a paroxysm of 
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drunkenness, rose in tke middle of the night, and cut the throats of 
his father and mother, ravished the servant-maid in her sleep, and 
afterwards murdered her. Notwithstanding the fact of his orunk- 
enness, he was tried and executed for these offences. ease, 3 

Paris ir Fonhl^M. J. 140 (nj. There are many men, it is • said 
in an able work on medioal jurisprudence, soldiers who have been 
severely wounded in the head, especially, who well know lhat excess 
makes them mad ; but if such persons wilfnl^l, deprive Ihemselves of 
reason, they ought not to be excused one orimo by the voluntary 
perpetration of another. 3 Paris <§• Fonbl. M. J. 140. But if, by 
the long practice of intoxication, an habitual or fixed insanity is 
caused, although this madness was contracted voluntarily, yet the 
party is in the same situation with regard to crimes, as if it had 
been contracted involuntary at first, and is not punishable. 1 Male, 
P. C. 32. 

Though voluntary drunkenness cannot excuse from the commission 
*of crime, yet where, as upon a charge of murder, the question is, 
whether an act was premeditated, or done only from sadden heat and 
impulse, the fact of the party being intoxicated has been held to be a 
circumstance proper to be taxen into consideration. Per Molroyd, J., 
Grindley's ease, 1 Puss, hy Grea. 8. And where the prisoner was 
tried for attempting to commit suicide, and it appeared that at the 
time of the alleged offence she was so drunk that she did not know 
what she did, Jervis, C. J., held that negatived the attempt to commit 
suicide. Moore*s case, 3 C, 4“ M, 319. 
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Coercion hy Husband. 


COERCION BY HUSBAND. 

In certain cases a married woman is privileged from pTinislimcnt, 
upon the ground of the actual or presumed command and coc rcion of 
her husband compelling her to the commission of the oflcncc. But 
this is only a presumption of law, and if it ai)pears upon the evidence, 
that she did not in fact commit the offence under compulsion, hut 
was herself a principal actor and inciter in it, she must he found guilty. 
1 Male, P. C. 516. In one case it appears to have hcen hold by all 
the judges, upon an indictment against a married woman for falsely 
swearing herself tt) be next of kin, and procuring administration, that 
she was guilty of the offence, though her husband was with her when 
she took the oath. Dirk’s vase, 1 Ituss. hi Greo. 19. Upon an indict¬ 
ment against a man and his wife for imtting off forged notes, where 
it appeared that they went together to a public-house to meet the 
person to whom the notes were to be put off, and that the woman had 
some of them in her pocket, she was held entitled to an acquittal. 
Atkinson's case, 1 Pvss. hj (Srea. 19, 

Evidence of reputation and cohabitation is in these cases sufficient 
evidence of marriage. Ihid. But where the woman is not described 
in the indictment as the wife of the man, the onws (»f proving that she 
is so, rests ni)on her. Jones's case, Kd. .‘57 ; 1 Jtuss hj Grea. 24. 

But where on the trial of a man and woman it appeared by the 
evidence, that they addressed each other as husband and wife, and 
jiassed as such, ana were so spoken of by the witnesses for the pro¬ 
secution ; Patteson, J., held that it was for the jury to say whether 
they w'erc satisfied that they were in faiit husharui and wife, oven 
though the woman had pleaded to the indictment, which described 
her as a “ single woman.” TFoodioard's case, 8 C. P. 601. See 
also Good’s rase, 1 C. A A". 185. 

Thp presumption of coercion on the part of the husband does not 
arise, unless it appear that he was present at the time of tlie offence 
committed. 1 Ila/v, P. C. 45. Thus whore a wife by her husband’s 
order and procurement, but in his absence, knowingly uttered a 
forged order and certificate for tlie payment of prize-money, all Ibe 
judges held, that the presumption of coercion at the time of uttering 
did not arise, and tliat the wife was properly convicted of uttering, 
and the husband of procuring. Morris's case, Russ. $• Ry, 270. 

So where the husband delivered a threatening letter ignorantly, as 
the agent of the wife, she alone was held to he punishable. Ilam- 
mona's case, 1 Leach, 447. 

The prisoner, Mailha Hughes, was indicted for forging and utter¬ 
ing bank England notes. The witness stated that he went to the 
shop of the prisoner’s husband, where she took him into an inner 
rdom, and sold him the notes; that while he was putting them into 
luB ppeket the husband put his head in and said, “ Gret on with you.” 
On returning to the shop he saw the husband, who, as well as the 
yvife, desired him to he careful. It was objected, that the offence 



Coercion hy Husbands 



■was committed under coercion, but Thompson, B., thought otherwise. 
Ho said, the law out of tenderness to the wife, if a felony bo com¬ 
mitted in the presence of her husband, raises a presumption, jmma 
fovicf and primd facie only, as is clearly laid down by Lord Hale, 
that it was done under his coercion, but it was absolutely necessary 
in such case that the husband should be actually present, an^ 
taking a part in the transaction. Here it is entirely the act of the 
wife ; it is indeed, in consequence of a previous communication with 
the husband that the witness applies -to the ■wife, but she is ready to 
deal, and has, on her person, the articles which she delivers to the 
witness. There was a putting olF before the husband came, and it is 
snfKcient if, before that time, she did that which was necessary to 
complete the crime. The coercion must be at the time of the act 
done; bnt when the crime has been completed in his absence, no 
subsequent act of his (though it might possibly make him an acces¬ 
sary to the felony of the wife), can be referred to what was done in 
, his absence. Hughes's^ casc^ 1 Russ, hy Gren, 21; 2 Letc. C. C. 229. 
But where on an indictment against a woman for uttering counterfeit 
tsoin it appeared, thaLthe husband accompanied her each timo to the 
door of the shop, but aid not go in, Bayley, J., thought it a ease of 
coercion. ConoUy's case, 2 Law, C. C. 229; Anon. Math, Dig. C. L. 
2C2, S. C, 

Where husband and wife wore convicted on a joint indictment foii 
receiving stolen goods, it was held, that the conviction of the wife was 
bad. Archer's case, 1 Moo. C. C. 143, ante, 859; Matthews's case, 

1 Den. C. C. R. 596. And where stolen goods are found in a man’s 
house, and his wife in his presence makes a statement exonerating 
him and criminating herself, it appears that with respect to the 
admissibility of this statement against her the doctrine of presumed 
coercion may apjjly. Laugher's ease, 2 C. K. 225. And see 
Brooks's case, 1 Dears. C. C. R. 184, ante, p. 859. 

There are various crimes, from the punishment of which the wile 
shall not bo mivileged on the ;ground of coercion, snob as those 
which are maw in se, as treason and murder. 1 Male, P. C, 44, 45; 
3faiming's case, 2 C. X. 903. “ Some of the hooks also except 

robbery.” Per Palleson, J., Cruse's case, 8 C. ^ P, 545; S. C. 

2 Moo. C. C. 64, infra. The learned judge afterwards said, “ Umay 
he, that in cases of felony, committed ■with violence, the doctrine of 
coercion does not apply.” 

In the above case, where a husband and wife were indicted under 
the 7 Wm. 4 1 Viet. c. 85, s. 2, for the capital offence of inflicting 

an injury dangerous to life; Batteson, J., seemed of opinion, that as 
the«wifc took an active part in the ti^saotion, she might he found 
guilty of the ofienee with her husband, but said he would reserve the 
point, if upon further consideration he thought it necessary. The 
prisoners, however, were acquitted of the felony and con'victed of an 
assault. 

See also R. v. Mary Buncombe, 1 Cox, C. C. 183, where Coleridge, 
J., e^ressed his intention, if the prisoner were convicted of reserv¬ 
ing tms point for the consideration of the judges. 

And in offerees relating to domestic matters and the government of 
the house, in which tbe wife may he supposed to have a principal share, 
the rule with regard to coercion does not exist, as upon an indictment 
for keeping a disorderly house. Hawk. P. C.h.l, c,\, 8.12, antsi 
p. 781, or gaming house. Dixon's case, 10 Mod. 336. 

And the prevafling opinion is said to be, that the wife may be found 
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guilty with the hushaud in all misdemeanors. Arch. C. L. 17, lOiA 
ed.; 4 HI. Com. by Hyland, 29 («); Inyram’s case, 1 JSalk. 384. 

But where a husband and wife were jointly indicted for a misde¬ 
meanor in uttering counterfeit coin, and it appeared that the wife 
uttered the base money in tho presence of her husband; Mirehouse, 
C. S. (after consulting Bosanquet and Coltman, JJ«) held that she 
was entitled to an acquittal. Prices case, 8 C. P. IV; and see 
Conolh/s case, ante, p. 941, which was also a case of misdemeanor; 
see also ^ C. ^ P. 21 n. (i). 

Ilowever, in Crvsds case, ante, p. 941, where the j my convicted a 
husband and wife of an assault, under the 7 Wm. 4 & 1 Viet. c. 85, 
8. 11; the judges on a case reserved affirmed the conviction, being 
unanimously of opinion, that the point with respect to the coercion of 
the wife did not arise, as the ultimate result of the case was a convic¬ 
tion for misdemeanor. 

Where tho wife is to be considered as merely tho servant of her 
husband, she will not be answerable for the consequences of his breach 
of duty, however fatal, though she may be privy to his conduct. Thus 
where the husband and vife were indicted for the murder of an 
apprentice of the husband, who had died for want of proper nourish¬ 
ment, Lawrence, J., held that the wife could not be convicted, for, 
though equally guilty m foro eonscientice, yet, in iioint of law, 
she could not be guilty of not providing the apprentice with sufficient 
food. Sguire's esse, 1 liuss. by Grea. 19; see further, ante, p. 707. 

A woman cannot bo indicted as an accessary by rescuing her hus¬ 
band. 1 JIule, P. V. 47. Nor can she be guilty ol larceny in stealing 
her husband’s goods, 1 Hale, P. C. 514, ante, p. 583. But if she and 
a stranger steal the goods, the stranger is liable. Toljrce's case, 1 Moo. 
C. C. 243; see further, ante, p. 583. So it has been held, that she 
was not guilty of arson within the 7 & 8 Geo. 4, c. 30, s. 2, by setting 
her husband’s house on fire. MarsKs case, 1 Moo. C. C. 182, ante, 
p. 272. 



APPENDIX. 


Ah the recent statutes, 14 & 15 Viet. c. 19,14 & 15 Viet. 
0 .100,1(5 & 17 Viet. c. 99, and 18 & 19 Viet. o. 120, are fre- 
<[uently referred to in practice, it has been considered useful, 
besides the references which have been made to their pro- 
yyiions in the body of the work, to insert those statutes here 
in uxtenso. 


14 & 15 VICT‘, c. 19. 


AN ACT I’OE THE BETTEE PREVENTION OF OFFENCES. 

"Whereas it is expedient to make further provision for the 
prevention of burglary and other offences in the night: lie 
it enacted by the (iueen’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Tem¬ 
poral, and Cwnmons, in this present Parliament assembled, 
and by Hie authority of the same, as follows: that 

I. If any person shall bo found by night armed with any 
dangerous or oflbnsive weapon or instrument whatsoever 
with intent to break or enter into any dwelling-house or 
other building whatsoever and to commit any felony therein, 
or if any person shall be found by night having in his 
possession without lawful excuse (the proof of whi^ excuse 
shall lie on such person) any picklock, key, crow, jack, bit, 
or other implement of housebreaking, or if any person shall 
he found by night having his face, blackened or oHierwise 
disguised with intent to commit any felony, or if any person 
shall be found by night in any dwelling-house or other 
huil(iing whatsoever with intent to commit any felony 
therein, every such offender shall be guilty of a misde¬ 
meanor, and being convicted thereof shall be liable, at the 
discretion of the court, to be imprisoned, with or without 
hard labour, for any term not exceeding three years. 

II. If any person shall be convicted of any such misde- 
mean^as aforesaid committed after a previous conviction, 
eitheiVmr felony or suoh misdemeanor as oforesud, such 
p^son shall on suoh subsequent conviction he liable, at the 
discretion of the court, to be transported beyond the seas 
for any term not less than seven years and not exceeding 
ten years, or imprisoned, with or without hard labour, for 
any term not exceeding three years; and in any indictment 
for suoh misdemeanor committed after a previous conviction 
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as aforesaid, it shall be sufficient to state that the offender 
was at a certain time and place convicted of felony or mis¬ 
demeanor against “ The Aot for the better Prevention of 
Offences, 1851,” (as the case may be,) without- otherwise 
describing the previous felony or misdemeanor; and a cer- 
titicate containing the substance and effect only (omitting 
the formal part) of the indictment and conviction for tlie 
previous felony or misdemeanor, purporting to be signed by 
the clerk of the court or other officer having the custody of 
the records of the court where the offender was first con¬ 
victed, or by the deputy of such clerk or officer, (for which 
certificate a fee of nve shillings, and no more, shall be de¬ 
manded or taken,) shall, upon proof of the identity of the 
person of the oftender, be sufficient evidence of tlio first 
conviction, without proof of tho signature or official charac¬ 
ter of the person appearing to have signed the same. 

III. And whereas it is expedient to make further provision 
for the punishment of persons using chloroform or other 
stupifying things in order the better to enable them to 
commit felonies: Be it enacted, that if any person shall 
unlawfully apply or admiuister, or attempt to apply or 
administer to any other person any chloroform, laudanum, 
or other stupifying or overjiowering drug, matter, or thing, 
with intent thereby to enable such offender or any other 
person to commit, or wth intent to assi.st such olieuder or 
other person in committing any felony, every such offender 
shall he guilty of felony, and being convicted thereof shall 
be liable, at the discretion of the court, to be transported 
for life or for any term not less than seven years, or to be 
imprisoned, with or without hard labour, for any term not 
exceeding three years. 

IV. And whereas it is expedient to make further pro¬ 
vision for the punishment of aggravated assaults; Be it 
enacted, that if any person shall unlawfully and maliciously 
inflict upon any other person, either with or without any 
weapon or instrument, any grievous bodily h^rm, or unlaw¬ 
fully and maliciously cut, stab, or wound any other person, 
every such offender shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable, at tho discretion of 
the court, to be imprisoned, with or without hard labour, for 
any term not exceeding three years; Provided however, that 
nothing herein contained shall be deemed or taken to repeal 
the provisions of the twenty-ninth section of the Act ppjssed 
in the tenth year of the reifp of his late Majesty King 
George the Fourth, chapter thirty-four. 

V. If upon the trial of any indictment for any felony, 
except murder or manslaughter, where tffie indietmeut shall 
allege that the defendant did cut, stab, or wound any per¬ 
son, the jury shall be satisfied that the defendant ie^uilty 
of the cutting, stabbing, or wounding charged illPsuoh 
indictment, but are not sarisfi^ lhat the defendant is guilty 
of the felony charged in suoh indictment, then and in every 
such case the jury may acquit the defendant of such felony, 
and find him guilty of unlawfully cutting, stabbing, or 
wounding, and thereupon sueh defendant shall be liable to 
be punished in the same manner as if he had been oonvioted 
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upon an indictment for the misdemeanor of cutting, stab¬ 
bing, or wounding. 

Vl. If any person shall wilfully and maliciously put, 
place, cast, or throw upon or across any railway any wood, 
stone, or other matter or thing, or shall wilfully and mali¬ 
ciously take up,«remove, or displace any rail, sleeper, or 
other matter or thing belonging to any railway, or shall 
wilfully and maliciously turn, move, or divert any points or 
other machinery belonging to any railway, or thali wilfully 
and maliciously make or show, hide or remove, any signal 
or light upon or near to any railway, or shall wilfully and 
maliciously do or cause to be done any other matter or thing, 
with intent, in any of the oases aforesaid, to obstruct, 
upset, overthrow, injure, or destroy any engine, tender, 
carriage, or truck using such railway, or to endanger the 
safety of any ptjrson travelling or being upon such railway, 

, pvery such olibnder shall be guilty of felony, and being 
con\icted thereof shall be liable, at the discretion of the 
court, to be transported beyond the seas for the term of his 
natural life, or for any term not less than seven years, or to 
be imprisoned, with or without hard labour, for any term 
not exceeding three years. 

YII. If any person shall wilfully and maliciously cast, 
throw, or cause to fall or strike against, into, or upon any 
engine, tender, carriage, or truck used upon any railway, 
any wood, stone, or other matter or thing, with intent to 
endanger the safety of any,person being in or upon such en¬ 
gine, tender, carriage, or truck, everj'such offender shall be 
guilty of felony, and being convicted thereof shall bo liable, 
at the discretion of the court, to be transported beyond the 
seas for the term of his natural life, or for any term not 
less than seven years, or to be imprisoned, with or without 
hard labour, for any term not exceeding three years. 

VIII. If any person shall wilfully and maliciously set 
fire to any station, engine-house, warehouse, or other build¬ 
ing belonging or appertaining to any railway, dock, canal, 
or other navigation, every such person shm be guilty of 
felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be transported beyond the seas 
for the term of his natural life, or for any term not loss 
than seven years, or to be imprisoned, with or without hard 
labour, for any term not exceeding three years; and if any 
peraon shall wilfully and maliciously set fire to any goods 
or chattels being in any building, the setting tire to which 
is made felony by this or any other Act of Parliament, 
every such offender shaU be guilty of felony, and being 
convicted thofeof shall be liable, at the discretion of the 
court, to be transported beyond the seas for any term not 
exoee^ng ten years, nor less than seven years, or to be im- 
prisoOTd, with or without hard labour, for any term not 
exceeding three years. 

IX. And whereas provision is made in a certain Act of 
Parliament passed in the twelfth year of the reign of her 
present Mmesty Queen Victoria, intituled <‘Aa Act to 
amend the Laws in England and Ireland relative to Larceny 
and other offences connected therewith,” and also in this 

ss 3 
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Appendix, 

Act, for the more exemplary punishment of persons who 
shall commit certain oficnces after one or more previous 
couviction or convictions for the like or other often ees, and 
it is expedient to deftue the timo of charging the jury to 
inquire as to such previous conviction or convictions; Bo 
it enacted, that it shall not be lawful oncthe trial of any 
person for any subsequent ofience, where a plea of not guilty 
shall have been entered on his behalf, to charge the jury to 
inquire concerning any previous conviction until they shall 
have inquired concenung such subsequent ofience, and shall 
have found such person guilty of the same; and whenever 
in any indictment any previous conviction shall be stated, 
the reading of such statement shall bo deferred until after 
such finding as albresaid: Provided that, if upon the trial 
of any person for any such subsequent offence as aforesaid, 
such person shall give evidence of his good character, it 
shall he lawful for the prosecutor, in answer thereto, to give 
evidence of the conviction of such person for the previous 
offence or offences, before such verdict of guilty shall have 
been returned, and the jury shall inquire concerning such 
previous conviction or convictions at the same time that they 
inquire concerning such subsequent ofience. 

JC. It • shall be lawful for any person whatsociver to 
apprehend any person who shall bo found committing any 
ofience against the provisions of this Act, and to convey him 
or deliver him to some constable or other peace officer, in 
order to his being conveyed, as soon as conveniently may 
be, before a justice of the peace, to be dealt with according 
to law. 

XI. And whereas doubts have boon entertained as to the 
authority to apprehend persons found committing indictable 
oftbnoes in the night; for remedy thereof. Be it enacted, 
that it shall be lawful for any person whatsoever to appre¬ 
hend any j)ersou who shall he found committing any indict¬ 
able offence in the night, and to convey him or deliver 
him to some constable or other peace ofiicer, in order to 
his being convoyed, as soon as conveniently may be, before 
a justice of the peace, to be dealt with according to law. 

XII. If any person liable to be apprehended under the 
provisions of this Act shall assault or offer any violence to 
ai^ person by law authorised to apprehend or detain him, 

any person acting in his aid and assistance, every 
such offender shall be guilty of a misdemeanor, and b^ing 
convicted thereof shall be liable to be imprisoned, with 
or without hard labour, for any term not exceeding threa 
years. 

XIII. The time at which the night shall commence and 
conclude in any offence against the provisions of this Act 
shall be the same as in cases of burglary. 

XIV. In all prosecutions for any offence against thi pro¬ 
visions of this Act, it shall be lawful for the ooort beforq 
which any such offence shall be prosecuted or tried to allow 
the expenses of the prosecution in all respects as in oases 
of felony. 

XV. Nothing in this Act contained shall be deemed to 
repeal wholly or in part the fifth of Oeorge the Fourth, 
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chapter eighty-three, intitided “ An Act for the Punish- jrepeai 
ment of idle and disorderly Persons and Rogues and Va- * 
gabonds, in that part of Great Britain call^ England,*' 

Wt no person shall be liable to be punished for the same 
oifence both under the said last-mentioned Act and under 
this Act. • 

XYl. Nothing in this Act shall extend to Scotland. Not to ex¬ 
tend to Scot • 
laud. 


14 & 15 VICT., c. 100. 

AN ACI i’OE FUHTHEK TMPllOVINa THE ADMINISTRATION Rtli August. 
OF CRIMINAL JUSTICE. 


• ' “Whereas offenders frequently Mcape conviction on their 
trials by reason of the te^nical strictness of criminal pro¬ 
ceedings in matters not material to the merits of the case; 
and whereas such technical steictness may safely bo relaxed 
in many instances, so as to insure the punishment of the 
^ilty, without depriving the accused of an^ just means of 
defence: and whereas a failure of justice often takes place 
on the trial of persons charged with felony and misdemeanor 
by reason of variances between the statement in the indict¬ 
ment on which the trial is had and the proof of names, 
dates, matters, and circumstances therein mentioned, not 
material to the merits of the case, and by the misstatement 
whereof the person on trial cannot have been prejudiced in 
his defence: Be it therefore enacted by the Uueen’s most 
Excellent Majesty, by and with the a-dvico and consent of 
the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, as follows: 

I. From and after the coming of this Act into operation, The court 
whenever on the trial of any indictment for any felony or 
misdemeanor there shall appear to be any varianoe between variaaicos 
the statement in such indictment and the evidence offered ^ 
in proof tliereof, in the name of any county, riding, division, of tte ^ 

city, borough, town corporate, parish, township, or place ^>y 
mentioned or described in any such indictment, or in the date'ldan® 
name or description of any person or persons, or body caimotue 
polifio or corporate therein stated or alleged to be the 
owner or owners of any property, real or personal, which ^ 
shall form the subject of any offence charged therein, or in may either 
the name or description ot any person or persons, body 
politic or corporate, therein stated or alleged to be injured posti^ue 
or damaged, or intended to be injured or damaged by the 
commission of such offence, or in the Christian name or afre toe 
surname, or both Christian name and surname, or other eame or 
description whatsoever, of any person or persons whom- 
soever therein named or described, or in the name or ^ 
de8cri|)tion oF any matter or thing whatsoever therein 
named or described, or in the ownership of any property 
named or described therein, it shall and may be lawful for * 
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the court before which the trial shall be had, if it shall 
consider such variance not material to the merits of the 
ease, and that the defendant cannot be prejudiced thereby 
in his defence on such merits, to order such indictment to 
be amended according to the proof, by some officer of the 
court or other person, both in that part of the indictment 
where such variance occurs and in every other part of the 
indictment which it may become necessary to amend, on such 
terms as to postponing the trial to be had before the same 
or another jury, as such court shall think reasonable: and 
after any such amendment the trial shall proceed, whenever 
the same shall be proceeded with, in the same manner in all 
respects, and with the same consequences, both with respect 
to the liability of witnesses to bo indicted for perjuiy and 
otherwise, as if no such variance had occurred; and in case 
such trial shall be had at Nisi Prius the order for the 
amendment shall he endorsed on the Postea, and roturnod 
together with the record, and thereupon such papers, rolls, 
or other records of the court from wmich such record issued 
as it may be necessarj' to amend shall be amended accord¬ 
ingly by the proper officer, and in all other cases the order 
for the amendment shall either he endorsed on the indict¬ 
ment or shall be engrossed on parchment, and filed, together 
with the indictment, among the records of the court: Pro¬ 
vided that, in all such cases where the trial shall be so post¬ 
poned as aforesaid, it shall be lawful for such court to respite 
the recognizances of tlic prosecutor and witnesses, and of 
the defendant, and his surety or sureties, if any, accordingly, 
in w'hieh case the prosecutor and witnesses shall be hound 
to attend to j)rosecute and give evidence resjJtHitively, and 
the defendant shall be hound to attend to he tried, at the 
timi' and luace to which such trial shall be i)ostponed, 
without entering into any fresh recognizances i'or that 
purpose, in sucli and the same manner as if they wore 
originally bound by their recognizances to appear and 
prosecute or give evidence at the time and place to w'hich 
such trial shall have been so postpmed; Provided also, 
that where any sueli trial shall be to he liad before another 
jury, the crown and tlie defendant shall respectively be 
entitled to the same challenges as they were resjKsctively 
entitled to before the first jury was sworn. 
yCTcticts and H. Every verdict and judgment which shall he given 
vaU^itw making of any amendment under the provisions of 

atacud- this Act shall he of the same force and gffect in all resjiects 

mauts. ag jf tije indictment had originally l)con in the same form 

in which it was after such amendment was made. 

Records to HI. If it shall become necessary at any time for any 
ma^ndeT whatsoever to draw up a formal record in any case 

fohn, with- where any amendment shall have been made under the 
th*ammd^ provisions of this Act, such record shall be drawn up in the 
#orm in which the indictment was after such amendment 
was made, without taking any notice of the foot of such 
amendment having been made. % 

Tbs meahs IV, In any indictment for murder or manslaughter pre- 
• ferred after the coming of this Act into operation, it shall 
iaiiic^ not be necessary to set fofth the maimer in which or the 
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means by wbich the death of the deceased was caused, but 
it shall be suflicient in every indictment for murder to 
charge that the defendant did feloniously, wilfully, and of 
his malice aforethought, kill and murder the deceased, and 
it shall be suflicient in every indictment for manslaughter 
to charge that the defendant did feloniously kill and slay 
the deceased. 

V. In any indictment for forging, uttering, stealing, 
embezzling, destroying, or concealing, or for oWiuing by 
false pretences any instrument, it shall be suflicient to 
describe such instrument by any name or designation by 
which the same may be usually known, or by the purport 
thereof, without s(!tting out any copy or fac-sinule thereof, 
or otlierwise describing the same or the value thereof. 

VI. In any indictment for engraving or making the whole 
or any part of any instrument, matter, or thing whatsoever, 

, gr for using or having the unlawful possession of any plate 
or other material upon which the whole or any part of any 
instrument, matter, or thing whatsoever shall have been 
engraved or made, or for having the uulawM possession of 
any paper upon which the #hole or any part of any instru¬ 
ment, matter, or tiling whatsoever shall have been made or 
printed, it shall be sufficient to describe such instrument, 
matter, or thing by any name or designation by which the 
same may he usually known, without setting out any copy 
or fac-simile of the whole or any part of such instrument, 
matter, or thing. 

VII. In all other cases wherever it shall be necessary to 
make any averment in any indictment as to anj instrument, 
whether the same consists wholly or in part of writing, 
print, or figures, it shall bo sufficient to describe such 
instrument by any name or designation by which the same 
may be usually known, or by the purport thereof, without 
setting out any copy or fac-simile of tho whole or any part 
thereof. 

VIII. From and after tlie coming of this Act into opera¬ 
tion, it shall be suflicient in any indictment for forging, 
uttering, ofieriug, disposing of, or putting off any instru¬ 
ment whatsoever, or for obtaining or attiimpting to obtain 
any property by false pretences, to allege that the defendant 
did the act with intent to defraud, without alleging the 
intent of the defendant to be to defraud any particular 
peuBon; and on the trial of any of tho oflences in this 
section mentioned, it shaU not be necessary to prove an 
intent on the part of the defendant to defraud any particular 

S son, but it shall be sufficient to prove that the defendant 
the act charged with an intent to defraud. 

IX. And whereas offenders often escaiM) conviction by 
reason that such persons ought to have been charged with 
attempting to commit offences, and not with the actual 
commission thereof: for remedy thereof, Be it enacted, that 
if on the trial of any person charged with any felony or 
misdemeanor, it shall appear to the jury upon the evidence 
that the defendant did not complete l^e offence charged, 
hut that he was guU'fy only of an attempt to commit the 
same, such person shaU not by reason thereof he entitled to 
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be acquitted, but the jury shall be at liberty to return as 
their verdict that the defendant is nut guilty of the felony 
or misdemeanor charged, but is guilty of on attempt to 
commit the same, and thereupon such person shall bo liable 
to be punished in the same manner as if he had been con¬ 
victed upon an indictment for attempting to commit the 
particular felony or misdemeanor charged in the said indict¬ 
ment ; and no person so tried as herein lastly mentioned, 
shall be liable to be afterwards prosecuted for an attempt to 
commit the felony or misdemeanor for which he was so tried. 

X. And whereas it is enacted by a certain Act of Parlia¬ 
ment passed in the first year of the reign of her present 
Majesty Queen Victoria, mtituled “ An Act to amend the 
Laws relating to Offences against the Person,” that “ ou 
the trial of any person for any of the offences therein¬ 
before mentioned, or lor any felony whatever where tlie 
crime charged shall include an assault against the person, 
it shall be lawful for the jury to acquit of the felony, and 
to ffnd a verdict of guilty of assault against the person 
indicted, if the evidence shall warrant such ffnding. and 
whereas great diffiiculties have dliscn in the construction of 
such enactment: lor remedy thereof, Be it enacted, that the 
said enactment shall be, and the same is, hereby repealed. 

XI. If upon tbe trial of any person upon any indictment 
for robbery it shall appear to the jury upon the evidence, 
that the defendant did not commit the crime of robbery, 
but that he did commit an assault with intent to rob, the 
defendant shall not by reason thereof be entitled to bo 
acquitted, but the jury shall be at liberty to return as their 
verdict that the defendant is. guilty of an assault with, 
intent to rob. and thereupon such defendant shall be liable 
to be pimished in the same manner as if be had been con¬ 
victed upon an indictment for feloniously assaulting with 
intent to rob; and no person so tried as is herein lastly 
mentioned shall bo liable to bo afterwards prosecuted for an 
assault with intent to commit the robbery for which he was 
so tried. 

XII. If upon the trial of any person for any misdemeanor 
it shall appear that the facts given in evidence amount in. 
law to a felony, such person shall not by reason thereof be 
entitled to be aci^uitted of such misdemeanor; and no person 
tried for such misdemeanor shall bo liable to be afterwards 
prosecuted for felony on the same facts, unless the co\u1i 
before which such trial may be had shall think fit, in its 
discretion, to discharge the jury from giving any verdict 
upon such trial, and to direct such person to be indicted 
lor felony, in which case such person may be dealt with in 
all respects as if he had not been put upon his trial for sucli 
misdemeanor. 

XIII. If upon the trial of any person indicted for em- 
beazlement as a clerk, servant, or person employed for the 
purpose or in the capacity of a clerk or servant, it shall be 
proved that he took the prop^ty in question in any such 
manner as to amount in mw to larceny, he shall not by 
reason thereof be entitled to be acquitted, bi\t the jury shall 
be at liberty to return as tkeir v(a^t Uiat such person is 
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not ^Ity of embezzlemont, but is guilty of simple larceny, 
or of larceny as a clerk, servant, or person employed for the 
purpose or in the capacity of a clerk or servant, as the case 
ma>' be, and thereupon such person shall be liable to he 
punished in the same manner as if he had been convicted 
upon an indictment for such larceny; and if upon the trial 
of any person indicted for larceny it shall be proved that he 
took the property in question in any such manner as to 
amount in law to embezzlement, he shall not by reason 
thereof be entitled to be acquitted, but the jury shall be at 
liberty to return as their verdict that such person is not 
guilty of larceny, but is guilty of embezzlement, and there¬ 
upon such person shall be liable to be punished in the same 
manner as if he had been convicted upon an indictment for 
such embezzlement; and no person so tried for embezzle¬ 
ment or larceny os aforesaid, shall be liable to be after- 
awards prosecuted for larceny or embezzlement upon the 
same facts. 

XIV. If upon the trial of two or more persons indicted 
for jointly receiving any property it shall be. luoved that 
one or more of such persons separately received any part of 
such prope^, it shall he lawM for the jury to convict 
upon such indictmont such of the said persons as shall be 
proved to have received any part of such property. 

XV. And whereas it frequently happens that the prin¬ 
cipal in a felony is not in custody or amenable to justice, 
although severw accessaries to such felony or receivers at 
diflerent times of stolen property the subject of such felony 
may be in custody or amenable to justice: for the pre¬ 
vention of several trials, Bo il enacted, that any number of 
such accessaries or receivers may be charged with sub¬ 
stantive felonies in the same indictment, notwithstanding 
the principal felon shall not be included in the same indict^ 
ment, or shall not he in custody or amenable to justice. 

XVI. It shall be lawful to insert several counts in the 
same indictment agaihst the same person for any number 
of distinct acts of stealing, not exceeding three, which may 
have been committed by him against the same person within 
the space of six calendar months from the first to the last 
of such acts, and to proceed thereon for all or any of 
them. 

XVII. If upon the trial of any indictment for larceny it 
shall appear that the property alleged in such indictment 
to have been stolen at one time was taken at difrerent titq^s, 
the prosecutor shall not by reason thereof be required to 
elect upon which taking he will proceed, uidess it shall 
appear that there were more than three takings, or that 
more than the space of six calendar months elapsed between 
the first the last of such takings; and in ei^er of such 
last-menticmed cases the prosecutor shall be required to 
elect to proceed for such number of takings, not exceeding 
three, as appear to have taken place within the peri(^ of 
six calendar months from the first to the last of such takings, 

XVIIl. In every indictment in whi(di it shall be neces¬ 
sary to make any averment as to any money or any note of 
the Bank of England, or any other bank, it shall be sofiLoient 
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j^ppendix. 

to describe such money or bank-note simply as money, 
without speciljing any particular coin or bank-note; and 
such allegation, so far as regards the description of the 
property, shall be sustained by proof of any amount of coin 
or of any bank-note, although the particular species of coin 
of which such amount was composed, or the particular 
nature of the bank-note, shall not be proved, and in cases 
of embezzlement and obtaining money or bank-notes by 
false pretences, by proof that the ofrender embezzled or 
obtained any piece of coin or any bank-note, or any portion 
of the value thereof, although such piece of coin or bank¬ 
note may have been delivered to him in order that some 
part of the value thereof should be returned to the party 
delivering the same, or to any other person, and such part 
shall have been returned accordingly. 

XIX. Whereas by an Act of Parliament passed in Eng¬ 
land in the twenty-third year of the reign of his late , 
Majesty Xing George the Second, intituled “An Act to 
render Prosecutions for Perjury and Subornation of Per¬ 
jury more easy and effectual'; and by a certain otW Act 
of Parliament made in Ireland in the thirty-first year of 
the reign of his late Majesty Xing G<^rge the Third, in¬ 
tituled “ An Act to render Prosecutions for Peijury and 
Subornation of Penury more easy and effectual, and for 
aflirmiiig the Jurisdiction of the Uuartor Sessions in eases 
of Pcijury,” certain provisions were made to prevent per¬ 
sons guilty of perjury and subornation of perjury from 
escaping punishment by reason of the difficulties'attending 
such prosecutions: and whereas it is expedient to amend 
and extend the same: lie it exacted, that it shall and may 
be lawful ior the judges or judge of any of the superior 
courts of commou law or equity, or for any of her Majesty’s 
justices or commissioners of assize, nisi priiis, oyer and ter¬ 
miner, or gaol delivery, or for any justices of the peace, 
recorder or deputy-recorder, chairman, or plher judge 
holding any general or quarter sessions of tlie peace, or for 
any commissioner of bankruptcy or insolvency, or for any 
judge or deputy-judge of any eountj"^ court or any court of 
record, or for any justices of the peace in special or petty 
sessions, or for any sheriff or his lawful deputy before whom 
any writ of inquiry or writ of trial from any of the superior 
courts shall be executed, in case it shall appear to him or 
them that any person has been guilty of wilful and corrupt 
perjury in any evidence given, or in any affidavit, depo¬ 
sition, examination, answer, or other proceeding made or 
tsdeen before him or them, to direct such person to be pro¬ 
secuted for such penury, in case there shall appear to him 
or them a reasonable cause for such prosecution, and to 
commit such person so directed to bo prosecuted xmtil the 
next session oi oyer and terminer or gaol delivery for the 
cqnnty or other district within which such perjury was 
committed, unless such person shall enter into a recog¬ 
nizance, with one or more sufficient surety or sureties, con¬ 
ditioned for the appearance of such person at such next 
session of oyer and terminer or gaol delivery, and that he 
will then surrender and take his trial, and not depart the 
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court without leave, and to require any person he or they 
'may think fit to enter into a recognizance, conditioned to 
prosecute or give evidence against such person so directed 
to be prosecuted as aforesaia, and to give to the party so 
bound to prosecute a certificate of the same being directed, 
which certificate* shall be given without any fee or charge, 
and shall be deemed sufficient proof of such prosecution 
having been directed as aforesaid; and upon the production 
thereof the; costs of such prosecution shall, and are hereby 
required to be allowed by the court before which any person 
shall he prosecuted or tried in pursuance of such direction 
as aforesaid, unless such last-mentioned court shall specially 
otherwise direct; and when aUowod by any such court in 
Ireland such sum as shall be so allowed, shall ho ordered 
by the said court to be paid to the prosecutor by the trea¬ 
surer of the county in which such offenoo shall be alleged 
.to have been committed, and the same shall be presented 
for, raised, and levied in the same manner as the expenses 
of prosecutions for felonies are now presented for, raised 
and levied in Ireland: Provided always, that no such di¬ 
rection or certificate shall be given in evidence upon any 
trial to be had a|||inst any person upon a prosecution so 
directed as afores^. 

XX. In every indictment for perjury, or for unlawfully, 
wilfully, falsely, fraudulently, deceitfully, maliciously, or 
con’uptly taking, making, signing, or subscribing any oath, 
affirmation, declaration,•^affidavit, deposition, bill, answer, 
notice, certificate, or other writing, it shall bo sufficient to 
set forth the substance of the offence charged upon the 
defendant, and by what court or before whom the oath, 
affirmation, declaration, affidavit, deposition, bill, answer, 
notiqe, ceitificatc, or other writing, was taken, made, 
signed, or subscribed, without setting forth the bill, answer, 
information, indictment, declaration, or any part of any 
proceeding either in law or in equity, and without setting 
forth the commission or authority of the court or person 
before whom such offence was committed. 

XXI. In every indictment for subornation of perjury, 
or for corrupt bargaining or contracting with any person to 
commit wilful and corrupt perjuiy, or for inciting, causing, 
or procuring any person unlawfully, wilfully, falsely, frau¬ 
dulently, deceitfully, maliciously, or corruptly to take, 
mate, sign, or subscribe any oath, affirmation, declaration, 
affidavit, deposition, bill, answer, notice, certificate, or 
other writing, it shall be sufficient, wherever such pequ^ 
or other offence aforesaid shall have been actually committed, 
to allege the offence of the person who actually committed 
such peijury or other'offence in the manner herein-before 
mentioned, and then to allege that the defendant unlaw¬ 
fully, wilfully, and corruptly did cause and procure the 
said persott the said offence, in manner and form aforesaid, 
to do and commit; and wherever such perjury or other 
offence aforesaid shall not have been actually committed, it 
shall be sufficient to set forth the substance of the offence 
charged upon the defendant, without setting forth or 
averring any of the matters or things herein-before rendered 
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Ap^ndix. 

unnecessary to be set forth or averred in. the case of wilful 
and corrupt perjury. 

XXII. A certificate containing the substance and effect 
only (omitting the formal part) of the indictment and trial 
for any felony or misdemeanor, purporting to be signed by 
the clerk of tbo court or other othcer having the custody of 
the records of the court where such indictment was tried, 
or by the deputy of such clerk or other officer, (for which 
certificate a fee of six shillings and eightpenoe, and no more, 
shall be demanded or taken,) shall upon the trial of any 
indictment for jjerjury or sxibornation of perjury he suffi¬ 
cient evidence of tho trial of such indictment for felonjf or 
misdemeanor, without proof of the signature or official 
character of the pci’son appearing to have signed the same. 

XXIIl. It shall not be necessary to state any venue in 
the body of any indictment, but the county, city, or other 
jurisdiction named in tho margin thereof shall he taken to bo, 
the venue for all the Tacts stated in the body of sxich indict¬ 
ment : Provided that, in cases where local description is or 
hereafter shall be required, such local description shall be 
given in the body of the indictment; and provided also, 
that where an indictment for an oltcnc^oommitted in tho 
county of any city or town corporate slnRl he preferred at 
the assizes of the adjoining county, such county of the city 
or town shall be deemed the venue, and may either he stated 
in the margin of the indictment, with or without the name 
of the county in which the ofl'endor ift to he tried, or be stated 
in the body of the indictment by way of venue. 

XXIV. No indictment for any offunco shall be held 
insufficient for want of the averment of any matter unneces¬ 
sary to be proved, nor for the omission of the words “ as 
appears by the record,” or of the words “with force^and 
arms,” or of the words “ against the peace,” nor for tho 
insertion of the words “against the form of tlxe statute” 
instead of “ against the form of the statutes,” or vice vemd, 
nor for that any person mentioned in tlie indictment is 
designated by a name of office or other descriptive appella¬ 
tion, instead of his proper name, nor for omitting to state 
the time at which the ofience was committed in any case 
where time is not of the essence of the offence, nor for 
stating the time imperfectly, nor for stating the offence to 
have been committed on a day subsequent to the finding of 
the indictment, or on an impossible day, or on a day ^at 
never happened, nor for want of a proper or perfect venue, 
nor for want of a proper or formal conclusion, nor for want 
of or imperfection m the addition of any defendant, nor for 
want of the statement of the value or price of any matter or 
thing, or the amount of damage, injury, or spoil, in any case 
where the value or price, or toe amount of damage, injury, 
or is not of tho essence of the offence. 

31XV. Every objection to any indictment for any formal 
defoot apparent (m the face thereof shall he token, by de¬ 
murrer or motion to quash such indictment, before the jury 
shall be sworn, and not afterwards; and every court before 
which any such objection shall be taken for any formal 
defect may, if it be bought necessary, cause the indictment 
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to be forthwith amended in such particular by some officer 
of the court or other person, and thereupon the trial shall 
proceed as if no such defect had appeared. 

XXVI. Bo much of a certain Act of Parliament passed in 
tho sixtieth jrear of the reign of his late Majesty King 
George the Third .intituled “ An Act to prevent Delay in ttie 
Adnunistration of^Justioe in cases of Misdemeanor,” as pro¬ 
vides that “ where any person shall be prosecuted for any 
misdemeanor by indictment at any session of the pace, 
session of oyer and teiminer, great session, or session of 
gaol delivery, within that part of Great Britain called 
England, or in Ireland, having been committed to custody 
or held to bail to appear to answer for such offence twenty 
days at the least before the session at which such indict¬ 
ment shall be found, he or she shall plead to such indict¬ 
ment, and trial shall proceed thereupon, at such same session 
of the peace, session of oyer and terminer, great session, or 
* session of gaol delivery respectively, unless a wiit of 
certiorari for removing such iudictmeut into his Majesty’s 
court of King’s Bench at Westminster or in Dublin shall be 
delivered at such session before the jury shall be sworn lor 
such trial,” shall be and tho same is hereby repealed. 

XXV11. No per^n prosecuted shall bo entitled to tra¬ 
verse or postpone the trial of any indictment found against 
liim at any session; of the peace, session of oyer and ter¬ 
miner, or session of gaol delivery: Provided always, that 
il' the court, upon the application of the person so indicted 
or otherwise, shall be of opinion that he ought to be allowed a 
further time, either to prepare for his defence or otherwise, 
such court may adjourn tho trial of such person to the next 
subsequent session, upon such tennrfas to hail or otherwise 
as to such court shall seem meet, and may respite tho 
recognizances of the prosecutor and witnesses accordingly, 
in wnioh cose the prosecutor and witnesses shall be bound 
to attend to prosecute and give evidence at such sub¬ 
sequent session, without entering into any fresh recognizance 
lor that purpose. 

XXVIII. In any plea of autrefois convict or autrefois 
aeq^uit it shall be sufficient for any defendant to state that 
he has been lawfully convioted or acquitted (as the case 
may be) of the said offence charged in tho indictment. 

XXIX. Whenever any person shall be convicted of any 
one,of the offences following, as an indictable misdemeanor; 
that is to say, any oheat or fraud punishable at common 
law; any conspiracy to oheat or defraud, or to extort 
money or goods, or falsely to accuse of any crime, or to 
obstruct, prevent, pervert, or defeat the course of public 
justice; any escape or rescue from lawful custody on a 
orimind charge; any public and indecent exposure of the 
person; any indecent assault, or any assault occasioning 
actual bodily harm ; any attempt to have carnal know¬ 
ledge of a girl under twelve years of ago; any pubUo 
selling, or exposing for public sale or to public view,.of 
any obscene book, print, picture, or other indecent exhibi¬ 
tion; it shall be lawful for the court to sentence the 
offender to be imprisoned for any term now warranted by 
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Appendix. 

law, and also to bo kept to bard laboui* during the whole or 
any part of such term of imprisonment. 

aIXX. In the oonstniction of this Act the word “ in¬ 
dictment ” shall he understood to include “ information,” 
“inquisition,” and “presentment,” as well as indictment, 
and also any “plea,” “replication,” or ot^ier pleading, and 
any Nisi Trius record; and the terms “finding of the 
indictment” shall ])o understood to include “ the taking of 
an inquisition,” “the exhibiting of an infortnation,” 
and “the making a presentment;” and wherever in this 
Act, in describing or referring to any person or party, 
matter or thiifg, any word importing the singular number 
or masculine gender is used, the same shall be understood 
to include and shall be applied to several persons and 
parties as well as one person or party, and females as well 
as males, and bodies corporate as well as indiAdduals, and 
several matters and things as well as one matter or thing; , 
and the word “ property” shall be understood to include 
goods, chattels, money, valuable securities, and every other 
matter or thing, whether real or personal, upon or with 
respect to which any offence may be committed. 

XXXI. This Act shall come into operation on the first 
day of tleptember. One thousand eight hundred and fifty-one. 

XXXll. Jlfothiug in this Act shall extend to Bcotland, 


16 & 17 VICT., c. 99. 

AN ACT TO SmSTlTUTH, IN CEKTAIN CASES, OTHEfi 
J'UNlSiLMBNT IN LIEU OF TEANSPOllTATlON. 

Whereas by reason of the difficulty of transporting offend¬ 
ers beyond the seas it has Iteoome expedient to substitute, 
in certain cases, other punishment in lieu of transportation: 
Be it therefore enacted by the (iucou’s most Excellent 
Majesty, by and with the advice and cuusont of the Lords 
Spiiitual and Temporal, and Commons, in this present Parlia¬ 
ment assembled, and by the authority of the same, as follows: 

I. After the commencement of this Act no person shall 
be sentenced to transportation who, if tliis Act had not been 
passed, would not have been liable to he transported for 
life, or for a term of fourteen years or upwards ; anff no 
person shall be sentenced to transportation for any term less 
than fourteen years. 

II. Any person who, if this Act had not been passed, 
might have been sentenced to transportation for a term of 
less l^an fourteen years shall he liable, at the discretion 
of the court, to he kept in penal servitude for such term as 
herein-after mentioned. 

* III. Any person who, if this Act had not been passed, 
ttdght have been sentenced to tran^rtation for a term of 
fourteen years or upwards or for life shall, after the como 
menoement of this Act, be liable, at the discretion of the 
court, to be sentenoed either to such transportation for 
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fourteen years or upwards or for life, or to be kept in penal still be 
servitude for such term as under this Act may be awarded 
instead of such transportation. tion, or to 

IV. Tho terms of penal servitude to be awarded instead 

of the transportation to which any oftendor would have ste^.^ 
been liable if this Act had not been* passed shall be as ,, 
follows; (that is to say,) l^^s^rvi- 

Instead of transportation for seven years or for a term ^iiich 
not exceeding seven years, penal servitude for the 2war?ied in¬ 
term of four years: atead of tho 

Instead of any term of transportation exceeding seven 
years and not exceeding ten years, penal servitude for tmnspoita- 
any term not less than four and not exceeding six years: • 

Instead of any term of transportation exceeding ten 
years and not exceeding fifteen j^ears, penal servi¬ 
tude for any term not less than six and not exceed- 
^ ’ ing eight years: 

Instead of any term of transportation exceeding fifteen 
years, penal servitude for any term not less than 
six and not exceeding ten years: 

Instead of transjwrtation for the term of life, penal 
servitude for the term of life: 

And in every ease where, at tlie discretion of the court, one 
of any two or more of the terms of transportation herein¬ 
before mentioned might have been awarded, tho court shall 
have the like discretion to award one of the two or more 
terms of penal servitude herein-beforo mentioned in relation 
to such terms of transportation. 

V. AVlienc\er her Majesty, or the lord heutonant or 

other chief governor oi‘ governors of Ireland for tho time So allowed • 
being, shall be pleased to extend meicy to any otfender with rejer- 
convieted of any offence for Avbieh he may be liable to 
the iinnishment of death, upon condit ion of his being kept ininiaii- 
to penal semtndc for any term of years or for life, such 
intention of m{*rcy shall llave the same efiVet and may bo panioo? o« 
signified in the same manner, and all courts, jnstioos, and cwitiditioii dI 
others shall give eft'ect thereto and to the condition of tho 
pardon in like manner, as in the cases whore her Majesty, 
or the lord lieutenant or other chief governor or governors 
of Ireland for the time being, is or are now pleased to extend 
mercy upon condition of transportation beyond sens, the 
orde^for the execution of such jmnishment as her Majesty, 
or the lord lieutenant or other chief governor or govemoi's 
of Ireland for the time being, may have made tho condition 
of her, his, or their mercy .being substituted for the order 
for transportation, 

VI. Every person who under this Act shall bo sentenced rereons un- 

or ordered to be kept in penal scri-itude may^; during the y® oMer oT'* 
term of the sentence or order, be confined in any such jKJuai survi- 
mison or place of confinement in any part of the United iiow to 

Kingdom, or in any river, fort, or harbour of the United ^ 
Kingdom, in which persons under sentence or order of 
transportation may now by law be confined, or in. any other 

prison in the United Kingdom, or in any part of her Majesty’s 
dominions beyond the seas, or in any port or harbour thereof, 
as one of her Majesty’s principal Secretaries of State may from 
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time to time direct; and sucli person may during such term 
be kept to hard labour and otherwise dealt with in all 
respects as persons sentenced to transportation may now by 
law be dealt with while so confined. 

Til. All Acts and provisions of Acts now applicable with 
respect to persons under sentence or order of transportation 
shid^l, so far as may be consistent with the express pro¬ 
visions of this .Act, be construed to extend and be appli¬ 
cable to persons under any sentence or order of penal 
servitude under this Act; and all the powers and provisions 
contained in the Act of the fifth year of King Cteorge the 
Fourth, chapter eighty-four, authorizing the appointment 
by her Majesty, from time to time, of places of confinement 
as therein mentioned for male offenders under sentence or 
order of transportation, and authorizing her Majesty to 
order male offenders convicted in Great Britain and under; 
sentence or order of transportation to be kept to hard 
labour in any part of her Majesty’s dominions out of 
England, shall extend and be applicable to and for the 
appointment by her Majesty of like places of confinement 
in any part of tlie United Kingdom for offenders (whetlicr 
male or female) sentenced under this Act in any part of the 
United Kingdom, and to and for the ordering of such 
offenders to be kept to hard labour in any part of her 
Majesty’s dominions out of England; and all tho provisions 
of the said Act concerning removal to or from and 
confinement in the places of confinement in or out of 
England, appointed under the said Act, of the offenders 
therein mentioned, and all Acts and provisions of Acts now 
in force concerning or relating to tiie legnlation and govern¬ 
ment of such places of confinement, and the custody, treat¬ 
ment, management, and control of or otherwise in relation 
to the offenders confined therein, shall, so far as the same 
may be consistent with the express provisions of the Act, 
extend and be 'applicable to and for the removal to and 
from and confinement in the places of confinement appointed 
under this Act, of the offender sentenced in any part of the 
United Kingdom, and otherwise be applicable to and in 
respect of such places of confinement and the offenders to 
be confined therein. 

Till. Provided always, that all the powers vested under 
this Act, expressly OT by reference to any other Act, in one 
of her Majesty’s princbal Secretaries of State, shall in rela¬ 
tion to places 01 confinement in Ireland, or where such 
powers are otherwise to be exercised in Ireland, be exercised 
by the lord lieutenant or other chief governor or governors 
of Ireland and where the signature of one of her Majesty’s 
principal Secretaries of State would be necessary in relation 
to the exercise of such powers, the signature of such lord 
^lieutenant or chief ^vemor or governors, or his or titrir 
chief secretary, shall be sufficient in the case of the exercise 
of such powers by snob lord lieutenant or chief govemor or 
governors. 

IX. It shall be lawful for her Majesty, by an order in 
writing under the band and seal of one of her Majesty’s 
prinoi^ Secretaries of State, to grant to any oonvi^ now 
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under sentence of transportation, or who may hereafter be 
sentt'nced to transportation, or to any punishment substi¬ 
tuted for transportation by this Act, a licence to be at largo 
in the United Kingdom and the Channel Islands, or in such 
})art thereof respectively as in such licence shall be ex¬ 
pressed, during such portion of his or her term of trans¬ 
portation or imprisonment, and upon such conditions in all 
resgeets as to her Majesty shall seem At; ^d it shall be 
lawful for her Majesty to revoke or alter suoh licence by a 
like order at her Majesty's pleasure. 

X. So long as such licence shall continue in force and 
unrevoked, such convict shall not be liable to be imprisoned 
or transported by reason of his or her sentence, but shall 
be allowed to go and remain at large according to the term 
of such licence. 

XI. Provided always, that if it shall please her Majesty 

to revoke any such licence p aforesaid, it shall be lawful for 
one of her Majesty’s principal Secretaries of State, by war¬ 
rant under his hand and seal, to signify to any one of the 
police madstrates of the metropolis that such licence has 
been revoked, and to require such magistrate to issue his 
warrant under his hand and seal for apprehension of 
the convict to whom such licence was granted, and such 
magistrate shall issue his warrant accordingly, and such 
warrant shall and may be executed by the constable to 
whom the same shall he delivered for that purpose iu any 
part of the United Kingdom, or in the ii^s of Jersey, 
Guernsey, Alderney, or Sark, and shall have the same 
force and effect in all the said places as if the same had 
been originally issued or subsequently endorsed by a justice 
of the peace or magistrate, or other lawful authonty having 
jurisdiction in the place where the same shall he executed; 
and such convict when apprehended under suoh warrant 
shall he brotight, as soon as he conveniently may be, before 
the magistrate by whom the said warrant shall have been 
issued, or some other magistrate of the same court, and 
suoh mpfistrate shall thereupon make out his warrant 
under his hand and seal for the recommitment of such 
convict to the prison or place of conAnement from which he 
was released by virtue of Ihe said licence, and such convict 
shall he BO recommitted accordm^ly, and shall thereupon 
he remitted to his or her sentence, and shall 

undergo the residue thereof as if no such licence had been 
granted. 

XII. Xo pmson shall, after the eommenoement of this 
Act, be liable to he transported by reason only of a convic¬ 
tion for larceny after a previous conviotiou for feloify, hut 
ever^ such person so eonvioted may he puAished by penal 
servitude for any term not less tean four years and not 
more than ten years. 

XIII. Frovioed alws^s, that nothing in this Act contained 
shall in any manner affect her Majesty’s royal j^rerogative 
of mercy, or any prerc^liye of mercy vested m the lord 
Ueutenant or otW ohiel governor or governors of Ireland 
for the time being. 

XIY. Provided also, that nothing herein contained shall 
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interfere witli or affect the anthoriiy or dieoretion of any 
court in respect of any punishment which suefi court may 
now award or pass on any oflender other than transporta¬ 
tion, hut where such other punishment may be awarded at 
the discretion of the court, instead of transportation, or in 
addition thereto, the same may he awarded instead of or 
(as the case may be) in addition to the punishment substi¬ 
tuted for transportation under this Act. m 

XV. Forthh purposes of this Act, the term “ transpOTta- 
tion ” shall include banishment beyond the seas. 

XVI. This Act shall commence from and after the iirst 
day of September, One thousand eight hundred and fifty- 
three. 


18 & 19 VICT., c. 126. 

AN ACT TOR urMINrSHlNG EXPENSR ANP OF.liAY TN TUT: 

ADMINISTRATION OR CRIMINAL JUSTICE IN CERTAIN 

CASES. 

Be it enacted by the ftueen’s most Excellent Majesty, by 
and with the advice and consent of the I-ords Spiritual and 
Temporal, and Commons, in this present Parliament as¬ 
sembled, and by the authority of the same, as follows: 

1. Where any person is charged before any justices of the 
peace assembled at such petty sessions as herein-after pro¬ 
vided, with having committed simple larceny, and the value 
of the whole of tho property alleged to have been stolen 
does not, in the judgment of such justices, exceed five 
shillings, or with having attempted to commit larceny from 
the person, or simple laroeny, it shall be lawful for such 
justices to boar and determine the charge in a summary 
way ; and if the person charged shall confess the same, or if 
such justices, after hearing the whole case for the prosecution 
and for the defence, shall find the charge to be proved, then 
it shall he lawful for such justices to convict the person 
charged, and commit him to the common gaol or house of 
correction, there to be imprisoned, with or without hard 
labour, for any period not exceeding three calendar monras; 
and if they find the offence not proved they shall dismiss 
the chaige, and make out and deliver to the person charged 
a certificate under their hands, stating the fact of such 
disraiasal; and every such conviction and certificate re¬ 
spectively may be in the frarms (A.) and (B.) in the Schedule 
to this Act, or to the like effect: Provideu always, that if 
the person charged do not consent to have the oase hea^d 
£^d determined by such justices, or if it appear to such 
justices that the offence is one wMoh, owing to a prevfous 
conviction of the person charged, is punishable by law with 
transportation or penal servitude, or if such justices be of 
opinion that the charge is, from any other oiroumstances, fit 
to be made the subject of prosecution by indictment rather 


i-- 
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than to bo disposed of summarily, such justices shall, instead 
of summarily adjudicating' thereon, deal 'nrith the case in 
all respeotl as if this Act had not been passed: Provided 
also, that if upon the hearing of the charge such justices 
shall be of opinion that there are circumstances in the case 
which render it ijiexpedient to inflict any punishment, they 
shall have power to dismiss the person charged, without 
proceeding to a conviction. 

t Where the justices before whom any person is charged to 

resaid propose to dispose of the case summarily under 
the foregoing provisions, one of such justices, after the thcrtiecou- 
examinations or all the witnesses for the prosecution have chaivei.e!mr 
been completed, and before calling upon the person charged sut^ianiy 
for any statement which he may ■wish to make, shall state determined, 
to such person the substance of the charge against him, and 
shall then state to him these words, or words to the like 
, eftcct: “Do you consent that the charge against you shall 
ne tried by us, or do you desire that it shall be sent for 
trial by a jury at the sessions or assizes (as the case may 
bej; and if the person charged shall consent to the charge 
being summarily tried and determined as aforesaid, then 
the justices shall reduce the charge into writing, and read 
the same to such person, and shall then ask him whether 
he is guilty or not of such charge ; and if such person shall 
say that he is guilty, the justices shall then proceed to pass 
such sentence upon him as may by law be passed, subject to 
the provisions of this Act in respect to such ofienoe ; but if 
tho person charged shall say that he is not guilly, the 
justices shall then inquire of such person whether he has 
any defence to make to such charge, and if he shall state 
that he has a defence the justices shall hear such defence, 
and then proceed to dispose of the case summarily. 

III. Whore any person is charged before any justices at Porsons 
such petty sessions as aforesaid with simple larceny (the 
property alleged to have been stolen exceeding in value five ceny, &c., 
shillings), or stealing from the person, or larceny as a clerk »«'|y piya'i 
or sotvant, and the evidence, when the case on the part of 
the prosecution has been completed, is in the opinion of such i»etty sos- 
justaces sufficient to put the jierson charged on his trial for 
the oflenco with which he is charged, such justices, if the forthwith^ 
case appear to them to be one whiob may properly be dis¬ 
posed of in a summary way, and may be adequately punished 
by virtue of the powers of this Act, shall reduce the charge 
into writing, and shall read it to the said person, and shall 
then ask him whether he is guilty or not of the charge; and 
if such person shall say that he is guilty such justices shall 
thereupon cause a plea of guilty to bo entered upon the 
proceedings, and shall oonviot him of such ofiPence, and 
commit him fo the common gaol or house of oorreetion, there 
to be imprisoned, with or without hard labour, for any term 
not exceeding six calendar months; and every such oon- 
viotion may be in the form (C.) in the schedule to this 
Act, or to the like efiect: Provided always, that the said JusUwto 
jnstiees, before they ask such person whether he is guilty that 

or not, shall explain to him that he is not obliged to plead he is not 
CHr fuswer before them at all, and that if he do not plead or ^ 

T T 



m 


Persons ac¬ 
cused may 
have assist¬ 
ance of 
counsel, &c. 

Power to 
I'cinaud per¬ 
sons charged 
to next 
petty ses¬ 
sions. 


porfeited 
recogui- 
zauccB to he 
transmitted 
to the clerk 
of the peace. 


Convictions 
and other 
liroccodiugs 
to he re¬ 
turned to 
the quarter 
sessions. 


J uaticcs 
may order 
restitution 
of proi>erty. 


Petty ses¬ 
sions to be 
an open 
court, and 
held for 
petty ses¬ 
sional divl- 
eiob. 


11 1 12 Viet,, 
c. 43, not to 


Jppendix. 

answer before them he will be committed for trial in the 
usual course. 

IV. In every case of summary proceeding under this Act 

the person accused shall be allowed to make his full answer 
and defence, and to have all witnesses examined and cross- 
examined by counsel or attorney. , 

V. Where any person is charged before any justice or 
justices with any offence mentioned in this Act, and in the 
opinion of such justice or j^tices the case may be to 
be disposed of by justices in petty sessions under thi^ct, 
the justice or justices before whom such person is so charged 
may, if he or they see fit, remand such jierson for further 
examination to the next petty sessions, in like manner in 
all respects as a justice or justices are autliorisod to remand 
a party accused under the Act passed in the session holden 
in the eleventh and twelfth years of her Mmesty, chapter 
forty-two, section twenty-one, or imder the Petty Sessions , 
Act ^reland), 1851, section fourteen, 

VI. If any person sufi’ered to go at largo upon entering 
into such recognizance as the justice or justices are autho¬ 
rised under the last-mentioned Act to take on the remand 
of a party accused do not afterwards appear imrsuantto 
such recognizance, then the justices before wh^m he ought 
to have appeared shall certify (under the hands of two of 
them) on the back of the recognizance, to the clerk of the 
peace of the county or place, the fact of such non-appear¬ 
ance, and such recognizance shall he proceeded upon in 
like manner as otlier recognizandes, and such oertifioate 
shall bo deemed sufficient prima facie evidence of such 
non-appearance. 

VII. The justices adjudicating under this Act shall 
transmit the conviction, or a duplicate of a certificate of 
dismissal, with the written charge, the depositions of the 
witnesses for the prosecution and for the defence, and the 
statement of the accused, to the next court of general or 
quarter sessions for the county or place, there to be kept 
by the proper officer among the records of the court; and a 
copy of such conviction, or of such certificate of dismissal, 
certified by the proper officer of the court, or proved to be a 
true copy, shall be sufficient evidence to prove a conviction 
or dismissal for the offence mentioned therein in any legal 
proceeding whatever. 

VIII. It shall be lawful for the justices by whom any 
person is convicted under tliis Act to order restitution of the 
property stolen, teken, or obtained by false pretences, in 
those cases in which the court before whom the person con¬ 
victed would have been tried but for this Act may be by 
law authorised to order restitution. 

IX. Every petty sessions for the purposes of,this Act shall 
be an open publio court, and shall be the petty sessions 
golden for a i)ettv sessional division; and a written or 
printed notice of tne days and hours for holding such petty 
sessions shall be posted or affixed by the clerk to the juices 
of TOtty sessions upon the outside of some conspicuous 

of ^e building or place where the same are held 

X. The provisions of the Aot of the session holden in the 
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eleventh and twelfth years of her Majesty, chapter forty- “PPiy *<> 
three, shall not be construed as applying to any proceeding uJSStST' 
under this Act. Act. 

XI. Every conviction by justices in petty sessions under Effect of 
this Act shall have the same effect as a conviction upon coaviotioa. 
indictment for tile same offence would have had, save that 
no conviction under tiiis Act shall be attended with any 
forfeiture. 

MI. Every person who obtains a certificate of dis- 
missal or is convicted under this Act shall be released Acta bar to 
from all further or other criminal proceedings for the same further pro- 
cause. ceediugs. 

XIII. No conviction, sentence, or proceeding under this No convic- 
Act shall be quashed for want of form; and no warrant of 
commitment upon a conviction shall be held void by reason want of 
of any defect therein, if it be therein alleged that the 

> ofi'ender has been convicted, and there be a good and valid 
conviction to sustain the same. 

XIV. Where any charge is summarily adjudicated upon Justices 
under this Act, or an offender is under this Act convicted 

by justices in petty sessions upon a plea of “guilty,” it expenses, 
shall be lawful for the justices by whom such charge has 
been adjudicated upon or offenaer convicted, upon the 
rcMpiest of any person who has preferred the charge or 
appeared to prosecute or give evidence against the person 
charged, if such justices think fit so to do, to grant a cer¬ 
tificate to such person of the amount of the compensation 
which such justices may deem reasonable for his ex|)enses, 
trouble, and loss of time therein, subject nevertheless to the 
regulations made, or to be made, as hereinafter men¬ 
tioned ; and every such certificate shall, when granted in 
England, have the effect of an order of court for the pay¬ 
ment of the expenses of a prosecution made under the Act 
of the seventh year of King George the Fourth, chapter 
sixty-four, and the Acts amending the same, and when 
granted in Ireland shall have the effect of an order of court 
for the payment of the expenses of a prosecution made* 
under the Act of the fifty-fifth year of King George the 
Third, chapter ninety-one, and the Acts amending the 
same; and the amount mentioned in such certificate shall 
be paid iu like manner as the money mentioned in such 
order of court; and all certificates to be granted under this 
Act shall be subject to the like regulations made or to be 
made m relation thereto as the certificates mentioned in 
the said Act of the seventh year of King George the Fourth 
to be granted by examining magistrates are or may be sub¬ 
ject to under the Act of the session holden in the fuiuieenth 
and fifteenth years of her Majesty, chapter fifty-five: 

Provided also, that the amount of the fees payable to the 
clerks of the magistrates in petty sessions, in respect of 
any pooeeding under this Act, and of the fees payable to 
the (uerks of the peace for filing the depositions, convic¬ 
tion, or certificate of dismissal aforesaid, and of all such 
expenses of apprehending the person charged, and detaining 
him in custody, and of such other expenses as are now by 
law payable when incurred before a commitment for trial 

IT 2 
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may be added to the certificate for compensation aforesaid, 
and paid in the like manner. 

Xv, In every cit]^, borough, town, or place in England 
where any petty sessions shall be holden under this Act, the 
town-hall, court-house, or other public building therein, 
belonging to any county, city, borough, town, or place, or 
any court-house in such city, borough, town, or jdaee pro¬ 
vided by the commissioners of her Majesty’s Treasmy, under 
the Act of the session holden in the ninth and tenth yediti of 
her Majesty, chapter ninety-five, may he used for the 
purpose of folding such petty sessions, without any charge 
for rent or other payment, save and except the reasonable 
and necessary charges for lighting, warming, and cleaning, 
when such public building is used for the purpose of hold¬ 
ing such courts of petty sessions, and for all otner expenses 
necessarily incidental to the use of the said building for the 
purposes of the said courts: Provided always, that th® < 
necessary arrangements shall he made so that the sittings 
of the said courts of petty sessions shall not interfere with 
the business of the county, city, borough, town, or place, or 
Other business usually transacted in such town-hall, court¬ 
house, or other public building, or any purpose for which 
any such town-hal], court-house, or other public building 
may he used by virtue of any Act of Parliament in that 
behalf. 

XVI. Any one of the magistrates appointed to act at any 
of the police courts of tlie metropolis, and sitting at a police 
court within the metropolitan police district, or any magis¬ 
trate appointed to act at the police courts of the Dublin 
metropolitan district, and sitting at a police court within 
the said district, or any stipendiary magistrate appointed 
for any city, town, liberty, borough, or district, and sitting 
at a police court or other place appointed in that behalf, 
may, in the case of persons charged before such manstrate, 
do alone all acts by this Act authorised to be done by 
justices of the peace in petty sessions, and all the provisions 

' of this Act referring to justices in jietty sessions shall he 
read and construed os referring also to such magistrate. 

XVII. Nothing in this Act shall affect the provisions of 
the Act of the session holden in the tenth and eleventh 
years of her Majesty, chapter eighty-two, “ For the more 
speedy Trial and Punishment of Juvenile Offenders,” or of 
the Act of the session holden in the thirteenth and feur- 
teenth years of her Majesty, chapter thirty-seven, “ For the 
farther JCxtension of Summary Jurisdiction in cases of 
Larceny,” or of the Summary Jurisdiction (Ireland) Act, 
1851; and this Act shall not extend to persons punishable 
under the said Acts, so far as regards offences for which. 
such persons may be punished thereunder. 

XVIII. And whereas the fees and emoluments of clerks 
lof the peace for counties and boroughs, and of other officers 
of the courts of quarter sessions, m criminal proceedings, 
may be seriously diminished by the operation and effect of 
this Act, and it is just and reasonable that full compensa¬ 
tion for any such loss should bo made in respect thereof to 
such clerks of the peace and other officers appointed 
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before the passing of this Act : Be it enacted, that imme¬ 
diately after the passing of tiiis Act the commissioners of 
lier Majesty’s Treasuiy shall, upon the application of any 
such cierk of the peace or other officer, by such means and 
in such manner as they may think proper, inquire into and 
ascertain the ahnual amount, to be computed upon an 
average of five years immediately preceding tlio passing of 
this Act, or of such shorter period as such clerk of the 
peace or other officer shall have been in office, of the fees 
and emoluments in criminal prosecutions received by such 
clerk of the peace or other officer; and the said commission¬ 
ers shall, upon the like application, also ascertain, in such 
manner as they may think proper, the total amount of fees 
and emoluments in criminal prosecutions received by such 
chirk of the peace or other officer during any year after the 
passing of this Act; and the said commissioners are hereby 
' ’authorised and empowered, by warrant under their hands, 
to uward#to such clerk of the peace or other officer the 
deficiency, when and so often as the same shall occur, 
between the last-mentionisd amount and the annual average 
amount so ascertained as aforesaid, and the sum so awarded 
shall he paid out of any monies u liich may be provided by 
pjirliament for that purpose; provided, that in all cases 
where any such clerk of the ]jeace, by reason of liis being 
paid by salary, under an order made by virtue of the Act of 
the session hoiden in the fourteenth and fifteenth years of 
her Majesty, chapter fifty-five, shall pay such fees and 
emoluments as aforesaid to the treasurer of the county or 
borough for which he is clerk of the peace in aid of the 
county or borough rate, as the case may be, such deficiency, 
when so ascertained as aforesaid, shall bo paid to the 
treasurer of such county or borougli respectively. 

XIX. And whereas by section nine of the Act of the 
session hoiden in the second and third years of her Majesty, 
chapter seventy-one, provision is made for payment out of 
the monies in the hands of the receiver of the metropolitan 
police district of such salaries as her Majesty shall direct to • 
the magistrates of the police courts of the metropolis, the 
salary to the chief magistrate not being more than one 
thousand two hundred pounds, and to each of the other 
magistrates not more than one thousand two hundred 
pounds: And whereas after the passing of the said Act the 
salaiy of the chief magistrate was ftxed at one thousand 
two hundred pounds, and tho salaries of the other police 
magistrates at one thousand pounds: And whereas the duties 
of the said! chief and otlier magistrates have increased, and 
are subject under this Act to be further increased; And 
whereas the salaries of such other magistrates have, in 
consequence of such increase of duty, been increased from 
one thousand pounds to the limit permitted by the said Act, 
and it is expedient to authorise such increase of the salary 
of the said chief magistrate as hereinafter mentioned: the 
salary to be paid out of the monies aforesaid to the said 
chief magistrate shall be such yearly sum, not exceeding 
one thousand five hundred pounds, as her Majesty may 
direct. 
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XX. And whereas by the Act of the session Holden in the 
fifteenth and sixteenth years of her Majesty, chapter seventy- 
three, certain powers were granted and provisions made for 
the payment to the several clerks of assize of annual sums 
for salaries, and for the expenses of their office, in respect of 
their duties as associates, in lieu of the fees%nd emoluments 
appertaining to those duties: And whereas it is expedient 
that the principle of jpayment by salary in lien of fees should 
be further provided for, and that the clerks of assize should 
be so paid tor the performance of all their other duties: Bo 
it therefore enacted, that all fees and emoluments heretofore 
payable to the clerks of assize for the performance of their 
duties as clerks of the crown shall be and they are hereby 
abolished; and all the powers and provisions made by the 
before-mentioned Act, except as hereinafter provided, for 
the payment of clerks of assize by salary in lien of fees, in 
respect of their duties as associates, shall bo and tlie same* 
are hereby extended and made applicable to the payment of 
clerks of assize by salary, and the expenses of their offices, 
in lieu of fees and emoluments for the performance of their 
dhties as clerks of the crown and of all other duties apper¬ 
taining to the office of clerk of assize: Provided always, 
that the commissioners of her Majesty’s Treasury for the 
time being shall fix and determint) the amount of salary to 
be allowed to any snhordinato officer now employed or who 
shall hereafter be employed by any clerk of assize, on'd 
shall Iwi empowered to order the payment of such salary to 
the said officers in the first instance, and not through the 
medium of the clerk of assize: Provided also, that the 
salaries aind expenses of tho officers of tho said clerks of 
assize for tlie whole of their duties on the criminal and civil 
sides of the court shall be paid out of any monies which 
may be provided by parliament for that purpose. 

iXI. And whereas by Acts of tho twmfth and fourteenth 
years of King Pichard the Second payments are provided 
fur justioi's of the peace and their clerks in each county, as 
wages by the day for tho time of their sessions, to be payahlo 
by the sheriff, as therein mentioned, and in several counties 
in Englaiid sums are claimed from the sheriffs and paid in 
respect of such statutory wages, and it is expedient that 
such payments should he discontinued: Be it therefore 
enacted, that so much of the several Acts of the twelfth 
year of King Richard the Second, chapter ten, and of the 
fourteenth year of King llicbard the Second, chapter twelve, 
or of any other Act now in force as directs or authorises the 
payment of wages to justices of the peace and their clerks 
for the time of their sessions, shall be repealed. 

XXII. And whereas it is expedient to amend the law as 
to witnesses in cases of wilful or malicious injuries to pro¬ 
perty : Bo it further enacted, that in all cases where any 
jmstioe or justices of the peace have or shall hereafter have 
power to order a sum of money to he forfeited and paid to 
the party aggrieved, as amends or compensation for any 
injury to property, real or personal, the right of such party 
to receive the money so ordered to be paid shall not he 
affected by such party having been examined as a witness 
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in proof of the offence, any law or statute to the contrary 
notwithstanding. 

XXIIl. In the interpretation of this Act “ county” shall 
be construed to include riding, parts, liberty, and division 
of a county; “borough” to include city, county of a 
city or town, aifd town corporate; “property” to include 
everything included under the words “ chattel, money, or 
valuable security,” as used in the Act of the session holdcn 
in the seventh and eighth years of King George the Fourth, 
chapter twenty-nine; and in the case of any “valuable 
seepity” the value of tho share, interest, or deposit to 
which the security may relate, or of the money due thereon 
or secured thereby, and remaining imsatistied, or of tho 
goods or other valuable thing 'mentioned iu tho warrant or 
order, shall be deemed to be the value of such security. 

XXIV. This Act shall not extend to Scotland. 


SCHEDULE. 

Form (A.) 

Conviction, 

I Bj? it remembered, that on the day of 

to wit. ) in the year of our Lord , at 

in the said [county], A, Ji., being charged before 
us the undersigned of her Majesty’s justices of 

tho peace for the said [county], and eonsontiu" to our de¬ 
ciding upon the charge summarily, is convicted before us, 
for that [he the said A. Ji., ^~c., stating the offence, and the 
time and place when and vdiene conmntte<T\\ and we adjudge 
the said A. B. for his said offence to be imprisoned in the 

f house of correction] at in the said [county], 

and there kept to hard labour] for the space of 

Given under our hands and seals, the day and year* 
first above mentioned, at in the [county] 

aforesaid. 

• J. 8, (L.sO 

JET. M. (l.s.) 


Form (B.) 

Certificate of Dismissal, 

jWR of her Majesty’s justices of the 

to wit. I peace for the [county] of certify, that 

on the day of in the year of our Lord 

at in the said [county_]. A, B, being 

charged before ns, and consenting to our deciding upon the 


Intcrpreto- 
tiou ot 
terniiji. 


Extent nl 
Act, 
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charge smnmarily, for that [he the said A. JD., statinff the 
offence charged, and the time and place when and where 
alleged to be committedX we did, having summarily adjudi¬ 
cated thereon, dismiss the said charge. 

Given under our hands and seals, this » day of 

at in the [county] aforesaid. 

J. S. (L.S.) 
R. M. (L.8.) 


, Foum (C.) 

Conviction ujyon a l*lea of Guilty. 

) Be it remembered, that on the day of' 

to wit, j in the year of our Lord at 

in the said [county], -4. B., being charged before 
us, the undersigned of her Majesty’s justices of 

the peace for the said [county], for that [lie the said A. Jt., 
ii'c., stating the offence, and the time and pla 'e when and 
where committed'}, and pleading guilty to such charge, ho 
is thereupon convicted before us of the said otfence ; and we 
^adjudge the said A. B. for his said ollence to be imprisoned 
in the [house of coiTCction] at in the said [county], 

[and there kept to hard labour] for the space of 

Given under our hands and seals, Uic day and year 
first above mentioned, at in the [county] 

aforcL-aid. 

J, S. (L.S.) 

IL M, (l.s4 
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, ABDCOTION, 

’ !it conimon law, 254 
by atatute, id. 

jiroof of tbe taking away, or detaining against the will, 255 

proof of the woman’s interest, id. 

proof of the motive of Incre, 256 

proof of the intent to marry or defile, id, 

abduction of girls under sixteen, id. 

pnjof of the taking of the girl out of tiie possession of the father, &c. 257 
proof of the want of consent of tho father, &.C., 25JJ * 

ABETTORS, 

proof witJ> regal'd to, 205. See A cctssaries. 

ABOETION, 

offence at cotninon law, 260 

statute law, id, 

proof of the administering, id. 

proof of the nature of the thing administered, 261 • 

distinction formerly existing where the woman was or was not quick with 
^ child, vl. 
proof of the intent, id. 

ACCETTANCE. See Forytry. 

proof of uttering forged acceptance will not BUpi)ort averment of nttering 
forged bill, 488 
ACCESSARIES, 

proof with I'egard to aiders and abettors, 205 

what presence is siiffident to make a pttrty principal in the s^cojid 
degree, id. 

trial and punishment of, 206 
jLiroof with regard to accessfiries l>efore the fact, id. 
by tho intervention of a third person, 207 
degree of incitement, id. 
principal varying from orders, id. 
what offences admit of accessaries, 209 
trial and punisliment, id. 
proof w'ith regard to aijcessoiies after the fact, 210 
tlieir trial and punishment, 211 
in burglary, 827 
in forgeiy, 497 

in manslaughter, before the fact, cannot be, 209 
in murder, 682, 758 
before the fact, to self-murder, 757 
in piracy, 821 

in offences relating to the post-office, 830 
in rape, 848 


T I 3 
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ACCIDENT, 

where it excuses assault, 280 
from discliarge of fire-arms, 703 
ACCUSING, 

of infamous crimes, 920 

of murder, &c., 917 t 

of crimes punishable with death, transportation, &c., ‘hi. 


ACCOMPLICES, 

admissibility of eTidence of, 147, et seq. See Witness. 
ACQUIESCENCE. See Coment. 

of public, to prove liability to repair new bridge, 322 
whether it will uxeuse a nuisance, 778 
ACT OF BANKllUPTCy, 
proof of, 292 

ACT OF PARLIAMENT. See Statute. 

AD QUOD DAMNUM, 
writ of, 549 • 

ADDITION, 

to name of prosecutor not necessary, 100 
variance in statement of, 101 
ADJUDICATION, 

in bankruptcy, proof of, 292 
ADMINISTRATION, 

proof of letters ofj 197 
ADMIRALTY, 

examinations, touching offences within jurisdiction of, 58 
venue in case of oftences within jurisdiction ol^ 247 
ADMISSION. See Confession. 

where it precludes the necessity of producing a written instrument, 
by prisoner in case of bigamy, of former maiTioge, 299 
by [(risoner in forgery, as to person whoso name is forged, 492 
of publication of liljel, 647 
ADO]MION, 

of highway hy parish, 545 
ADULTERY, 

snfficieut provocj^tion to render homicide manslaughter, 674 
AFFIDAVIT, 

prtwf of, made in causes, 194 
798 

&c., pnnishahle as imrjury, 798 


proof of TJerjury upon, 
AFFIRMATION, 

i/ quaker, moravian, 
AFFRAY, 


nature of, and evidence, 262 

where party engaged in, may he arrested, 730 

breaking open doors by peace officers, in case oi, 743 


AGENT, 

notice to produce, 11 

confessions of, when admissible against principal, 53 
occupation by, in burglary, 343 
embezzlement^ by, 422, 435 
agency in libel, 649 

AGGRAVATED ASSAULTS. See Assaults. 

AGISTER, 

where l>ot guilty of larceny, 586 
property may he laid in, in larceny, 628 
AIDERS, 

proofs with regard to, 205. See Accessaries. 
ALE-HOUSE. Sw Jnn. 

AMBASSADOR, 

proof of marriage in house of, 312 


3 
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AMENDMENTS,^ 

of variauces in setting ont written documente, 106 
in what cases allowed 106 
in other cases, 107 
AMICABLE CONTEST, 

when excuse^or an assault, 281 
ANCHOR^ 

receiving anchors, &c., weighed up, 668 
ANCIENT DOCUMENTS, 
proof of, 199 
ANIMALS, 

stealing of, 619, U seq. See Larceny. 
murder, by means of, 697 

snifering dangerous animals to go at large, a nuisance, 782 
ANIMUS FURANDJ, 

proof of, in burglary, 352 

in larceny. See Tahinq, in Larcmy, 

, in piracy, 821 

in robbery, 880 
ANSWER, 

in chancery, proof of, 195 
proof of peijury on, 797, 801, 805 
APPOINTMENT, 

of persons acting in public capacity, proof of, by parol, 16 
of officers of customs, &c., 907 
APPREHENSION. 

assault with intent to prevent, 286 

shooting at, &c., with intent to prevent lawful apprehension, 772 
rewards for apprehension of offenders, 241 
APPRENTICE, 

ill-treating, under 14 & 15 Viet. c. 11, 564 
unreasonable correction of, 701 • 

death of, by starvation, murder, 709 
by ill-treatment, 709 
ARRAIGNMENT, 

♦ mode of, 215 
ARREST. See Peace Officer. 

protection of witnesses fn'm, 117 
proof of, on prosecution for escape, 440 
must be justifiable, id. 

by peace officers in general, 727, et seq. See Peace Officer^ and Murder. 
power to an'cst under particular statutes, 731 \ 

metropolitan police act, 732 
14 & 15 Viet. c. 19, s. 11, id. 
regularity of the process, 736 
, what constitutes, 741 
ARSON, 

offence at common law, 263 
proof of the burning, id. 

proof that the house burnt is the house of another, id. 
proof of the malice and wilfulness, 264 
offence by statute, 265 

setting fire to a dwelling-house, any person being therein, id. 
setting fire to hoTises, &e., 266 
setting fire to railway stations, &:c., 844 
setting fire to hovels, sheds, farm buildings, Ac., id, 
proof of the Betting fire, k(\, id. 
proof of the property set fire to, 268 
proof of the intent to injure or de&aud, 272 
attempting to set fire to buildings, Ac., 273 
setting fire to coal mines, id. 
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ARSON— amdnued. 

Betting fire to stacks, Ac., 273 

to ships with intent to murder, 275 
to ships with intent to destroy the same, id. 
to ships of war, &c., 276 
to ships, &c., in the port of London, 277 
negligent burning, id. 

ASPOBTAVIT, 

in cases of larceny of cattle, 359 
in stealing in a dwelling-house, 412 
what sufficient in larceny, 576 
ASSAULT, 

what amounts to, 278 
what to a battery, 279 
what does not amount to, 280 
accident, id. 
amicable contest, 281 
lawful clnistisemeut, id. 
self-defence, *ei. 

interfei'cnce to prevent breach of the peace, 282 
defence of possession, 283 
execution of process by officersi, &«., id. 
summary conviction, bar to indictment, 284 
j)Owcr to convict for, upon an indictment for felony repealed, 285 
when a sufficient provocation in homicide, 673, 712 
with intent to commit felony, 286 
aggravated assaults under 14 & 15 Viet. c. 19, s. 4, 286 
ecent assaults, 287 

on officers endeavouring to save shipwrecked projjerty, &c., id. 
on officers employed to i)revent smuggling, 287 
aggravated assaults upon women and cliildren, ul. 
with intent to spoj’ clotHs, id. 

, by workmen, 288 

on deer-kecpci-s and their assistimts, 408 
by poachers, 541 
witli intent to commit rape, 850 
with intent to rob, 898 
ASSEMBLY, UNLAWFUL, 
w'hat constitutes, 874 
of smugglers, 904 
ATTACHMENT, 

fo/disobejn'ng subpoena, 113 
ATTESTING WITNESS, 

when he must Ijc called, 200 
proof by, when waived, id. 

ATTEMPT, 

on indictment for felony or misdemeanor pi-isoner may be convicted of 
attempt, 96 

on indictment for attempt prisoner not to be aoinitted if offence itself 
proved, id. 

to commit bribery, a misdemeanor, 315 
to provoke a challenge, 363 

to commit felony, party may be arrested without warrant, 728 
to commit murder, &o., 759 
ATTOBNEY,* 

privilege of, as witness, 177 

extends to his agents and clerks, 178 
and to an interpreter, id. 
privilege that of the client, id. 
when attorney not privileged, id. 
what matters are privileged, id. 
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ATTOENET— corUirmed, 
privilege of— continued. 

prodxiction of deeds, &c., 179 
vbat matters are not privileged—matters of fact, id. 
attorney party to the transaction, 181 
not liable for maintenance, 6S8 
AUTRE FOIS ACQUIT, 
ploa of, 219 
in burglary, 355 
AUTRE FOIS CONVICT, 
plea of, 219 

BAIL, 

false personation of, 446 
BAILEES, 

laix*eny, by, 685. See Larceny. 

determination of Ijailracnt, 587 
property when to be laid in, in larceny, 628 
ciiptain of ship, as bailee, not guilty of piracy, 821 
BAILIFFS. See Peace Officer, 

private bailiff, notice of his antliority, 745 
BANK OF ENGLAND. See Funds. 

embezzlement by officers and servants of, 434 
proof of being an officer entrusted, Ac,, id. 
proof of the bills, Ac., 435 
forgeries relating to the ])ublic fiinds, 516 
clerks in, making out false dividend wan’anks, 519 
forgeries in general, relating to, 520. See Forgery. 

BANK NOTES, 

filed at the bank, copy a<lmis8iblc, ] 98 
halves of, may be described as chattels, 616 
l)unk piist bill not a bill of exchange, 615 f 
piSising notes of bank that has stopped, 460 
forgery of, degree of rcstmiblancc, 484 
forgery of, in general, el seg. See Forgery. 
of the paper for, id. 
engraving plates, Ac., 521 
BANK rOST BILL, 

cannot be de.scribcd as a bill of exchange, 615 
BANKER. Seo CAcfyuc. 

embezzlement by, 435 , 

obtaining credit with and proenring him to pay money to a crei’itor is not 
an obtaining money, 457 * 

making i)aper for forging banker’s notes, 521 
engraving notes, id. 

BANKRUPT, 

offences by, 290 
proof of tlie trading, 292 
I»roof of the iKJtitioning creditor’s debt, id. 
of the act of bankruptcy, id, 
of the commission or fiat, id, 
of the adjudication, id. 
of the notice to the bankrupt, 293, 
of the Gazette, id. 
of the bankrupt’s examination, id. 
of tlie cemcealraent, Ac., id. 
of the value of the effects, 295 
of the intent to defraud, id. 

BANNS, 

proof of marriages by, 301 

marriages in wrong name, 815 
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BAPTISM, 

register of, forging, 626 
BAEN, 

demolishing, 872 

BAKON AND FEME. See Wife. 

BAKEATRY, 

nature of the offence, 296 
punishment, id. 

BASTARD, 

evidence on indictment for murder of, 685 
promoting improperly the marriage of the mother of, 392 
BATHING, 

in exposed situation, a nuisance, 779 
BATTERY, 

what will amonnt te, 279 
BAWDY-HODSE, 

a public nuisance, 781 

feme covert indictable for keeping, id. 

BO a lodger, id. 

proof on indictment for keeping, id. 

BEES, 

stealing of, 619 
BELIEF, 

false swearing to, perjury, 799 
BIGAMY, 

first wife an incomi'etent witness, 141 
former law and sUitute, 9 Geo. 4, c. 31, 297 

W f of the luarri.ageB, 298 
in general, id, 
in England, 300 
hy banns, 301 
by licence, minors, 303 
under the 6 k 7 Wm. 4, c. 86, 304 
in Scotland, id. 

19 k 20 Viet. c. 96, 306 
in Ireland, 306 
marriages abroad, 308 

in British factories, 310 
in British colonies, 311 
in bouses of ambassadors, 312 
venue, id. 

proof/or the prisoner under the exceptions in the marriage act, id. 
BILL OF EXCHANGE, 

forgery of, unstamped, 484 

degree of ixjrfectncss, 484, 485 

averment of forged bill, not proved by forged acceptance, 488 
hank post I'ill, cannot l>e described .as, 615 

forgery of bill of exchange does not include that of the acceptance, 502 
forgery of, stat. 1 Wm. 4, c. 66, 602 
must purport to be legally such, 603 
must be in a negotiable shape, 504 
drawn in pursuance of particular statute, id. 
stealing of, 614 , 

BLAUK WARRANTS, 
illegal, 76k 
BLASPHEMY, 

|i,t common law, 637 
by statute, 638 
BOAT, 

atealing from, 617 
firing at, hy smugglers, 90S 



Index, 


975 


BOUNDARIES, 

liearsajr, ’when admissible to prove, 25 
venue in offences on boundaries of counties, 245 
of highways, jffovcd by award of commissioners, 555 
BOUNTY MONEY, 

obtaining by false representations, 464 

brew-house; 

when a nuisance, 778 
BREAKING, 

l)roof of, in burglary, 328 
breaking out of a dwelling-house, 364 
proof of, in house-breaking, 411 
a building within the curtilage, 416 
I)roof of, in firison breach, 839 
into shop, warehouse, &c., 902 
BRIBERY, 

nature of the offence, 815 
bribeiy at elections for members of parliament, id. 
at mnnieii>al elections, 316 
BRIDGES, 

indictment for not repairing, 817 
proof of the bridge lieiiig a public bridge, id. 
highway at each end, 319 
dedication to the public, 320 
proof of the briilge being out of repair, 320 
proof of the liability of the defendants, id, 
at C(mimon law, id. 
new bridges, 321 
public companies, 322 
individuals rafione tenures, 823 
proof in defence, 324 
by-counties, id. 

by minor districts and individuals, id. 
by coiTtoiutions, id. 
venue and trial, id. 
costs, 825 

indictment for maliciously pulling down bridges, id. 

BROKER, 

eiubezKlement by, 435 
BUILDINGS, 

what buildijigs form part of the dwelling-house, 337 
breaking and entering a building within the curtilage, 416 
BUOYS, 

w’jlfully cutting away, 667 
BURGLARY, 

offence at common law, 327 

statutes 7 & 8 Geo. 4, c. 29, and 7 Wm. 4 & 1 Viet. c. 86, id. 
burglary and assault with intent to murder, &u., id. 
evidence in burglary, 328 
proof of the breiiking, id. 
general instances, ul. 
doors, id. 
windows, 330 
chimneys, 331 
fixtures, cupboarils, &c., id. 
walls, id, 
gates, 832 

constructive breaking, id, 
fraud, id. 
conspirac’y, id. 
menaces, 383 
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BURGIiART— 

conatnictive breaking— continued. 
by one of Bevera4 id. 
proof of the entry, id. 

introduction of fire-arms or instruments, 334 
by firing a gun into the house, 335 
constructive entry—by one of several, id. 
proof of the premises being a mausion-house, 337 
occupation, kl. 

temporary or permanent, 838 

house divided without internal communication, and occupied by 
seveml, 339 

occupied by same person, 340 

•where there is an interiuil communication, but the parts are 
occupied by several under distinct titles, 341 
by lodgers, kl. 
by wife or fiimily, 342 

by clerks or agents of public com))anie8, &c., 348 
by servants, occupying as sucli, 345 
by servants, occuj)yiug as tenants, 347 
by guests, &c., 348 
by i)artners, 349 
outbuildings and curtilage, id. 
proof of the ]tiu’isli, local description, 360 
pi-oof of the olfeuce having been committed in the night-time, id. 
proof of the intent to commit felony—felony at common law or by 

statute, 351 
\ • 

^ variance in statement of, 352 

minor offence, larceny, &c., 353 

proof* of the l)reaking out of a dwelling-house, &c., 354 
proof, upon the plea of autre foin ac>/uit, 355 

beingfound by night, arm ed,&c., with intent to breakiutoany house,&c.,35G 
ou indictment for, i>riboncr may be convicted of larceny, 99 
BCfniAL, 

conspiracy to prevent, indictable, 392 
refusing to bury, indictable, 405 
burying without iiujuest, id. 
of bodies cast on shoi-c, 4U6 
register of, forging, 520 
destroying or counterfeiting, id, 

BURNINd. See Arsou, 
negli^^nt burning, 277 

CANAL, 

maliciously breaking dovnn banks of, 6G3 
stealing goods from vessels on, 617 
CAPABILITY, 

of committing crimes, 92G 
CARRIERS, 

larceny by, 687. See Larceny. 
special property in goods, 627 
CARRYINW AWAY, 

what sufficient in larceny, 576 
CATTLE, * 

stealing horses, cows, &c., 358 
hilling, with intent to steal, 360 
maiming, &c., of, id. 

proof of the animal being within the statute, 361 

proof of the injury, IK. 

proof of malice and intent^ 362 
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CENTRAL CRIMINAL COURT, 
venue and jurisdiction of, 250 
CERTIFICATE, 

of comniisbioneTS of stamps, how proved under 6 & 7 Wm. 4, o. 76, 64^* 
CERTIFICATE OF CONVICTION. See Conviction. 

CHAIRMAN OF QUARTER SESSIONS, 
cannot be called as a witness, 188 
CHALLENGE 

to light, what amounts to, 363 
proof of intent, id. 
venue, id. 

CHAMBERS, 

burglary may be committed in, 341 
sfe'alitig in, a stealing in a dwelling-house, 411 
CHAMrERTY, 

what amounts to, C58 
CHANCE-MEHLEY, 
what amounts to, 754 
CHAPEL, 

setting fire to, 265 
demolishing, 872 
sacrilege in, 900 
CHARACTER, 

evidence of cliaraoter of prosecutor, when admissible, 93 
of prisoner, 94 

of general character of witness, when admissible, 168 
CHASTISEMENT, 

lawful, excuse in assault, 281 
excessive, causing death, 701 
assault with intent to chastise, resistance to, 754 
CHEATING, 

what cheats are indictahlo, 364 

affecting the crown and the public, id. 
public justice, id. 
false weights and measures, 865 
tvhat cheats are not indictable, id. 
bare assertion, id. 
breach of contract only, 366 
at ]jlay, 4C4 
CHEQUE 

on banker giving, without effects, not indictable at common law, 366 
but is a false pretence under statute, 455 , 

pn'of of forgery of, 487 

is both a warrant and order for payment of money, 507 
when not the subject of larceny, 617 
• extorting by duress^ 916 
CHEMIST, 

guilly of manslaughter for death caused by wrong drug, 706 
CHILD, 

in ventre sa mere, not the subject of murder, 260. See Abortion. 
chastisement of, excuse in assault, 281 
stealing of, 365 
concealment of birth of, 369 
property, when to be laid in, 627 
mu^er of, in the birtli, 684 
name of, 685 

unreasonable correction of, causing death, 701 
death of, by exposure, murder, 707 
carnal knowledge of female children, 849 
CHIMNEY, 

entering by, burglary, 331 
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CHLOROFORM, 

using, in order to commit a felony, 775 
CHOSES IN ACTION, 

* stealing of, 614 
CHRISTIAN RELIGION, 
libels on, 637 
CHURCH, 

setting fire to, 265 
deraolisMng, 872 
sacrilege, 900. See Saenlege. 

CLAIM, 

goods taken under fiur claim of right, not larceny, 579 
BO in robbery, 880 

CLERK, 

wlio is, ■vritbin the 7 & 8 Geo. 4, as to cmbezzloment, 419 
person employed in capacity of, 425 
larceny by, 689 
COACHMAN, 

furious driving by, 534 
finding goods in hackney-coach, 579 
of stage-coach, property may be laid in, 628 
COAL-MINE, 

setting fire to, 272 
COCK-riT, 

keeping of, a public nuisance, 781 
COCK-THROWING, 

an unlawful sport, 702 
COERCION 

of wife by husband, 940 
COIN, 

proof of guilty knowledge of coin being counterfeit, 90 
proof of counterfeiting the gold and silver coin, 872 
proof of the counterfeiting, 373 
proof that the coin is counterfeit, i<I. 
proof of colouring counterfeit coin or metal—and filing and altering legal 
coin, 374 

proof of impairing or diminishing the coin, 375 
proof of uttering counterfeit gold or silver coin, ul. 
proof of the simple uttering, 376 

proof of the compound offence of uttering, having other false coin in 
lM)3seBsion, 877 

prdof of buying or selling counterfeit coin for less value than its denomi¬ 
nation—^importing counterfeit coin, 378 
proof of having counterfeit coin in possession, 879 
proof of counterfeiting, &e., the copper coin, 380 
proof of counterfeiting foreign coin, 881 
proof of importing foreign counterfeit coin, id. 
proof of uttering foreign counterfeit coin, 382 

proof of having in possession five or more pieces of foreign counterfeit 
coin, id. 

proof of offences with regard to coining tools, 383 
conveying coining tools out 9 f the Mint, 385 
defiicing coin, 385 
venue,'id. 

interpretation clause, id. 

COLLATERAL PACTS, 

evidence of, when admissible, 80. See Js$ue. 
in proving riots, 869 
COLONY. 

proof of marriage in, 311 
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COLOUiaNG 

of coin, 374. See Coin. 

COMMISSION 

of bankrupt, proof of, 292 
COMMISSION KllS, 

oaths taken |*cforc, perjury, 796 
COMMON LAW PROCEDDHE ACT, 1854, 
not apx>licable t<j criminal courts, 1 
COMPANIES, 

public, liability of, to repair bridges, 322 
burglary in house of, 343 
larc-enies connected with stock of, 614 
propci-ty laid in, in larceny, 681 

directors oi^ indictable for nuisance committed by their servants, 782 
COMPAlllSON 

of handwriting inadmissible, 202 
evidence of persons skilled in detecting forgeries, id., 203 
COMPOUNDING OFFENCES, 
felonies and misdemeanors, 387 
informations on penal statutes, id, 
misprision of felony, id. 

taking rewards for, helping to stolen goods, 388 
advertising rewards, &c., id. 

CONCEALMENT, 

of his eiFccts by a bankrupt, 293. See Bankrupt. 
birth of child, 369 

on indictment for child-murder, prisoner may be convicted of con- 
coaling birth, 371 
CONFESSIONS, 

grounds of admissibility, 36 
effect of, in general, id. 

party may he convicted on, alone, 37 
with rcganl to degree of credit, id. 
must he voluntary, 38 

cases where inadmissible after promises, id. 
for the judge to detenuine, 40 
cases M'here held admissible, id. 
what amounts to a threat, id. 

must have reference to temporal matters, id. 
inducement to confess—where held to have ceased, 42 

where held not to liave ceased, 43 
proceeding from persons having no authority, 46 
obtained by artifice or deception admissible, 47 
by questioning admissible, id. 

^ cases where witnesses have made statements, and have afterwards 
themselves been tried for the offence, 48 
compulsor;y examinations, 60 

evidence of facts, the knowledge of which has been obtained by 
improper coufessionk, 50 

evidence of acts done in consequence of inducement notadmismble, 51 
- declarations accompanying the delivery np of stolen property, id. 
only evidence against the party making ^em, id. 

whether the names of other persons mentioned by the prisoner are to 
he read, 52 

confession of principal not evidence against accessary, 63 
by agents, id. 

prosecutor how affected by declaration of agents id. 
whole confession taken together, 54 

confession of matters void in point of law, or false in point of fact, 56 
Inferred from silence or demeanor, 55 
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CONFESSIONS— continwd. 
taken down in writing, 56 
mode of introducing confessions in evidence, 56 
CONFIRMATION 

of evidence of accomplice, 149 

GONlESj « 

taking or killing in the night, 535 
CONSENT, 

negative evidence of, 6 

proof of want of, of father, in ])rosecutious for abduction, 258 
marriage of minor, without, 3U3 
CONSPIRACY, 

acts and declarations of conspirators, when admissible, 82 

admissible as well for the prisoners as for the i>rosecution, 86 
See Declaratvms. 
to commit burglary, 332 
proof of nature of conspiracy in general, 389 
to charge party with offence, 390 
to pervert the course of justice, 391 
I'clating to the public funds, &c,, id. 
to create riot, &e., id. 
against morality and decency, 392 
to niaiTy paujiers, id. 
affectuig trade—to defnind the public, id. 
by workmen to raise wages, 393 
to extort money from individuals, 395 
to defraud individuals, id. 
to injure individuals in their trade, 306 
legal associations, id. 
proof of the existene-e of a consjiiracy, id. 

declarations of other conspirators, 399 
proof of acts, &o., done by other conspirators, 400 
. proof of the means used, 401 
cnmulativo instances, 402 
proof of the object of the conspiracy, ul. 
particulars of the consi)iraoy, 408 
cross-examination of witnesses, 404 
venue, id. 

CONSTABLE. See Peace Officer. 

CONTRADICTION, 

of witness by jiarty calling him, 168 

, by other witnesses by opposite party, 173 
CONTAGION, 

carrying about child with contagious disorder, 782 r 

CONVICTION, 

negative evidence in case of, 80 
former conviction, proof of, 228 
summary, for assarts, 284 

former conviction, proof of, in indictment for coining, 377 
on indictment for escape, 440 

against parish for not repairing, evidence on another indictment 560 
against townships, id. 

for publishing one copy of libel, no bar to another indictment 645 
when proof of guilt of principal in receiving, 854 
COPY, 

old copy of record, when admissible, 192 
office copies, id. 

copies by anthorised officers, id. 
of public books, evidence, 198 
of marriage registers, &o., 526 
of aewi^per, when evidence^ 645 
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CORN, 

siting fire to stack of, 273 
CORONER, 

depositions taken before, 74 
burying corpse without sending for, 405 
indictable for not performing the duties of Lis office, 790 
CORPORATIOlf, 

copy of corporation books admissible, 198 
may be liable to repair of bridges, 822 
evidence in defence by, 324 
burglary in house of, 343 
statement of intent to defraud in forgery, 491 
when liable to repair highways, 558 
property, how laid in, in larceny, 631 
chief oflicerp of, absenting themselves on charter day, 790 
CORPSES. See Dead Bodieis, 

CORROSIVE FLUIDS, 

throwing upon any person, 768 
COSTS 

stet. 7 Geo. 4, c. 64, s. 22, 114 
in misdemeanors, 115 
concealing birth of child, id. 
under the statutes, 116 
cases decided upon, 7 Geo. 4, 239, et seq. 
mode of payment by treasurer of county, 240 

expenses of prosecution for cai>itnl ofifenccs in exclusive jurisdictions, 
240 

rewards for the apprehension of offenders, 241 
allowance to widows of persons killed, 242 
COUNSEL, 

privilege of, as witness, 177 
opening case by, 223 
prisoners’ coimsel act, id. 
statement by counsel, id. 
cross-examination by, 224 
not liable for maintenance, 658 
COUNTERFEITING. See Com. 

proof of, 373 
COUNTIES, 

holding assizes for counties in adjoining county for a city, and vice vend, 
245 

venue in offences on boundaries of, id. 
offences in detached parts of counties, id, 
in a city or town corporate, 240 
liability of, to repair of bridges, 320, et seq. See Bridges, 
evidence in defence by, 324 
* goods belonging to, how described in larceny, 631 
COUNTING-HOUSE, 

breaking and ste^ng in, 902 
COURTS. See Infcidw Cowis, 
ordering witnesses out of, 154 
where publication of proceedings of is a libel, 639 
stealing, &c., records, or proceedings of. 612 
COVENANTER, 

form of oath by, 326 

COWS, 

stealing of^ 358 
CREDIT, 

what, to be attached to confessions, 37 
of witnesses in general, bow impeached and supported, 172 
Bee Wiiaess, 
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CROSS-EXAMINATION, 
in general, 159 

as to statements of witnesses before the coromittiqg magistrate" 
credit of witness impeached by irrelevant questions on, 173 
in conspiracy, 404 
CUMULATIVE OFFENCES, 
evidence in case of, 87 
in conspiracy to defraud, 403 
on indictment for keeping a bawdy-house, 7S1 
CUPBOARDS, 

breaking of, whether burglary, 331 
CURTILAGE, 

what constitutes, in burglary, 349 
breaking and entering a building within, 416 
CUSTODY, 

of ancient documents, 199 
of Liw, goods in, 624 
CUSTOM, 

iiixmeiuorinl, when presumed, 16 
hearsay admissible to prove, 26 
townships liable to repair highways by, 556 
CUSTOMS (HER MAJESTY’S), 

venue in case of offences committed at sea, 247 
in other cases, 248 
forgeries relating to, 631 
offences by smugglers against, 904, et 

enactments respecting evidence in prosecuting, relating to, 907 
CUTTING, 

proof of, under the 7 Wm. 4 and 1 Viet. c. 85, 765 


DEAD BODIES, See Banal. 

' offences relating to, 405 
no preperty in, 629 
DEAD PERSONS, 
libels on, 641 
DEAF AND DUMB, 

when competent as witness, 122 
arraignment of, 215 
DEATH, 

presumptions as to, 21 
depdltluus admissible in case of, 66 
proof of the means of killing in murder, 690 
variance in proof of, 696 
DEBENTURE, 
stealing of, 614 
DECENCY, 

public conspiracies against, 392 
deSi(^^>odies, offences relating to, 405 
DECLARATIONS, 

where admissible, 22 

in cases of treason, id. ^ 
of assault, 23 
of rape, id, 
of rioting, 24 
of perjury, id. 
of pedigree, 25 
of public right, 26 

of persons having no interest to misrepresent, id, 
of persons speaking against their own interest^ 
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DECLARATIONS— irniitmed. 
where admissible— cowtimued. 

iu cases of persons making entries, &c., in the regular course of their 
duty or employment, 27 

dying declarations, id. See Dying Dedaraiions. 
accompanying the delivery up of stolen property, 51. 
of conspirarors, when admissible, 82 
letters and writings of, 83 

not necessaiy that they should have come to hand, uf., 84 
as to time and place of hading, id. 
collateral declarations of prisoners, when admisrible, 85 
of husltaud and wife, 142 

fonner declarations of witness, if admissible to support his testimony, 175 
of conspirators, 399 

of party administering illegal oath, evidence of motive, 786 
DECREE, 

iu equity, proof of, 195 
DEDICATION 

of way to the public, 645 
DEED, 

forgery of, at common law, 474 
in general, 501 
stealing of, 614 
DEER, 

staling of, 407 

power of deer-keepers to seize guns, ifi. 

assaulting them or their assistants, 408 
DEGRADING QUESTIONS, 

whether witness is bound to answer, 166 
DEMAND, 

demanding money witli menaces, 911 
what amounts to a “ demand,'* id. 

DEMOLISHING 

houses, Ac., stat. 7 & 8 Geo. 4, c. 30, 872 
what is a “ beginning to demolisli,” id. 

DEPOSITIONS, 

statute 11 A 12 Yict. c. 42, 66 
where admissible, id. 
in case of death, id. 
or insanity, id. 

witness kept back back by prisoner, id. 
inability to travel, 67 
mode of proof, id. 
mode of taking, 68 

in presence of prisoner, id. 

where present during part of time, id. 

* caption, id. 

should be fully taken, 69 
signature, 70 

parol evidence not admissible to vary, 71 
admissible on trial of other offences, id, 
admissible to contradict witness, id. 
case of several depositions, 73 
of returning depositions, id. 
prisoners entitled to copies, id. 
before the coroner, 74 

whether prisoner must be present, 75 
depositions in India, 76 
depositions by consent, id. 
proof of depositions, 195 
proof of deposirious in equity, id. 
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DETAINER, FORCIBLE. See Forcible ErUry and Detainer. 

proof of the detainer being forcible, 469 
DILIGENCE, 

in searching for lost instrinuent, 12 
in procuring information of death of wife in bigamy, 313 
DISABLING, 

proof of intent to disable, the 7 Wm. 4 and 1 Viet. c. 8^, 770 
DISFIGURING, 

proof of intent to disfigure, 762 

DISORDERLY HOUSE. Sec Baiody-house. Gaminn-h.mse. Nuisance. 
DISSECTION, 

taking up body for, indictable, 405 
DISSENTING CHAPEL, 

not within statute as to sacrilege, 900 
demolishing oli 872 
burning of, 265 
DISTRICT, 

inhabitants of, if bound to repair highways, 556 
defence by, 561 

DISTURBING PUBLIC WORSHIP, 402 
DIVIDEND WARRANTS, 

false, by clerks in bank, 518 
DIVISIBLE AVERMENTS, 
instances of^ 97, et aeq. 

DIVORCE, 

what a defence in bigamy, 313 
DOCUMENTARY EVIDENCE, 

the 8 & 9 Viet. c. 113, facilitating the admission of certain official and 
other documents, 187 
14 & 15 Viet. c. 99, 188 
14 & 15 Viet. c. 100, s. 22, 191 
acts of parliament 191 
records, 192 

office copies, and copies by authorised officers, Ac., id. 
inquisitions, 193 
verdicts, id. 

affidavits made in causes, 194 
proceedings in equity, 195 
depositious, id. 

proceedings in bankruptcy, 196 
proceedings of the insolvent courts, id. 
judmients and proceedings of inferior courts, 197 
reb^s and proceedings in county courts, id. 
probates and letters of administration, 
foreign laws, id. 

public books and documents, 198 

public registers, id. ' 

ancient documents, tenders, &a, 199 
proof of seals, 200 
private documents, id. 
attesting witness, id. 

■when waivefl, id., 
handwriting, 201 ,, 

proof of execution, when dispensed with, 203 
' stamp^ id. 

DOG, 

not the subject of larceny at common law, 621 
statute with regard to steaUng, 8 & 9 Viet. c. 47, 621. 62 
DOORS, 

breaking of,.in burglary, 328 

■when peace officer justified ia breaking, 743 
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DBIVING, 
furious, 534 

negligent, death caused by, manslaughter, 679 
DEOWN, 

attempts to, 7 Wm. 4, and 1 Viet. c. 86, 768 
DUELLING, A 

when it amounts to murder, 726 
guilt of seconds in, 727 
challenging to fight, 363 
DWELLING-HOUSE, 

what constitutes a man’s own house, in arson, 263 
setting fire to, any person being therein, 265 
setting fire to, 7 Wm. 4 and 1 Viet. c. 89, 266 
assault justifiable in defence of, 283, et »eq. 
proof of premises being such, in burglary, 337 
breaking out of, burglary by, 354 
housebreaking, 410 

stat, 7 & 8 Geo. 4, c. 29, and 7 Wm. 4 and 1 Viet. c. 90, id, 

proof of the breaking and entering, 411 

proof of the premises being a dwelling-house, id. 

proof of the larceny, 412 

stealing in a dwelling-house to the amount of £5^ id. 

7 &■ 8 Geo. 4, c. 20 and 7 Wm. 4 and 1 Vi^. c. 90, id. 
proof of the stealing of the goods—what goods, id. 
proof of the value of the go^s stolen, 413 
proof of the stealing being in a dwelling-house, 414 
consequences of verdict against one of several, as to |nirt of the 
offence, id. 

conviction for, on indictment for bui^lary, 416 
stealing in a dweUlng-housc, any person th^ein being put in bodily 

statute 7 Wm. 4 and .1 Viet. c. 80, id. 
proof that some person was put in bodily fear, 416 
breaking and entering a building within the curtilage, id. 

■ privilege of, with regard to outer doors not being broken, 748 
acts done in defence of, 754, ei aeg. 
demolishing, 872 
DYING DECLARATIONS, 
in general, 27 
by child of tender years, 28 

admissible only in homicide, where the circumstances of the death are the 
subject of the declaration, id. 
not admissible in civil cases, id. 
the party must be aware of his situation, 29 
interval of time between the declaration and death, 32 
.where reduced into writing, 83 
degree of credit to be giren to, 34 
evidence in answer to proof of^ 85 
of wife admissible against husband, 145 


BAST INDIA BONDS, 
forgery of, 519 
BAVBS-DBOPPING, 

« public nuisance, 782 
BOCDWASTICAL COURT, 

sentence of, defence in bigamy, 331 
ELECTION, 

putting the prosecutor to his election, 219 
EMBEZZLEMENT, 

bankrupt of his effects, 290. See Bmhrupt. 
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EMBEZZLEMENT— etmti/rntd. 
statute 7 & 8 Qeo. 4, o. 29, 418 
"ptwA of 'being a serraat, 419 

'wbat servante are 'within the statute id, 

'n^agee'or. pa 3 mient of serrants, 422 
proof of 'being a clerk within the statute, 423 t. 
proof of being a person employed for the purpose, or in the capacity 
of a clerk or servant, 425 
proof of the chattels, money, &c., embezzled, 426 
proof of the embezzlement, 429 
particulars of the embezzlement, 432 
embezzlement by persons in the public service, id. 
in the Bank of England, 434 
by bankers’ agents and factors, 485 
of minor importance, 437 
discretion between, and larceny, 426 
by ofScers of the post-offic& 824, et sea. See Post OMee. 

EMBRACERY, 

what amounts to, 659 
ENGINE^ 

in mines, malicious injuries to, 661 
steam-engines, nuisances, 778 

regulated by 1 & 2 Geo. 4, & 41, id. 
demolishing, 872 
ENTRY, 

in burglary, p^f of, 883 
in housebreaking, 411 
in forcible en-try, 468 

unlawfully entering land fbr the purpose of taking game, 639. See Oame. 
ENTRY, FORCIBLE. See PoroUtle Prdry. 

EQUITY, 

proof of proceedings in, 195 
ESCAPE, 

proof of escape by tire party himself, 489 
proof of the criminal custody, id. 
proof of escape suffered by an officer, 440 
proof of arrest, id. 

must be juktifiable, id. 
proof of voluntuy escape, id. 
retaking, 441 

proof of negligent escape, id. 

, retaking, id. 

proof of escape from the custody of a private pers(sii, 442 
punishment, id. 

eonreying tools to prisoner to assist in, 840. See Prison-Breach, and 
Reaeus. , 

EXAMINATIONS, ( 

statute 11 A 12 Viet. c. 42, 68 
mode of taking examination, 59 
the caution, id. 
must not be on oath,'60 
when reduced intolsviting, and when not, id. 
signature, 63 « 

in^nnal examinations used to refresh memory of witness, 64 
mode of proof, 65 

examination of witnesses in general, 154, et seq. See Witness. 
on voire dire, 157 
in chief, 158 
cross-examination, 159 
re-examination, 161 
of bankrupt, proof o^ 298 
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EXCHEQUER BILLS, 

not legally signed may be described as effects, 485 
forge^ of, 519 
stealing of^ 617 
EXCISE, 

copy of, bookt of, admissible, 198 
venue in indictments for resisting officers 259 
forgeries relating to, 581 
EXCOMMUNICATION 

does not render witness incompetent, 128 
EXCUSABLE HOMICIDE, 
what amounts to, 754 
EXEMPLIFICATION 
of will, 197 
EXECUTOBS, 

when property to be laid in, 629 
EXPENSES. See<7os<s. 

•EXPLOSIVE SUBSTANCES, 
sending, 768 
EXTORTION: 

conspiracy to extort money, 395 
when indictable in general^ 790 


FACTOR: 

embezzlement by, 435 
FACTORY: 

proof of marriage in British factory, 310 
FALSE DBCLARATroNS, 

at elections, parliamentaiy, 443 
municipal, 
before magistrates, id. 

on registration of births, deaths, and marriages, 444 
customs, 445 
FALSE PERSONATION, 

offence at common law, 446 
by statute, id. 

personating bail, acknowledging recovery, &;c., 446 
of soldiers and seamen, 447 
personating voters, 447 

personating owner of stock, and endeaTouring to tnmsfer, 518 
FALSE PRETENCES, 

all the pretences need not be proved, 98 
statutory provision, 448 
• what amounts to a false pretence, 449 

not necessary that words should be used, 455 
goods obtained upon an instrument void in law, id. 
proof of the false pretences, 456 
proof of the falsity of the pretence, 468 
proof of the intent to cheat or de:^ud, 469 
proof of the obtaining somexhattel, money, or valuable security, 461 
proof of the ownership of the property, 4^ 
proof of all being prindipals, 463 

defendant not to be acquitted, where the offence appears to be larmy, id. 
edteating at play, punishable as, ^ 

obtaining bounty money by false reprraentation, 464 
lestitution of the property obtained, id, 
distinction between and larceny, 446, 597, 605 
FARM BUILDINGS, 

7 A 8 Tict. e. 62, s. 1, rdating to setting firstly 266 


tru 2 
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FELO DE SE, 

part; persuading another to commit self-murder guilty of murder as 
principal, if present, 757 
trial of accessary, 758 
FELONY, 

examination of prisoners in, 58 

on indictment for, i>ri8oner may be convicted of the attempt, 9f? 
on indictment for attempt, prisoner not to be acquitted if felony proved, id. 
compounding, 387 
misprison of, id. 

oath binding party to commit, 786 
FEME COVERT. See Wift. 

FERRETS, 

no larceny of, 620. 

FIAT, 

in bankruptcy, proof of, 292 
FILING, 

of coin, 374 
FINDING 

goods procured by, when larceny, 679 
letters carried by post, 830 
FIREWORKS, 

setting off, a nuisance, 782 
PISH, 

where larceny could be committed at common law, 465 
statute 7 & 8 Geo. 4, c. 29, wilfuUy taking or destroying fish, id. 
power to apprehend offenders, id, 
taking oysters, 466 

maliciously breaking down fish ponds, 663 
FIXTURES, 

breaking of, in burglaiy, 331 
larceny ofi 609 

FORCIBLE ENTRY AND DETAINER, 
offence at common law, 467 
ofience by statute, id.. 
proof of the entry, 468 
proof of the force and violence, 469 
proof that the detainer was forcible, id. 
proof of the possession upon which the entry was made, 4 70 
proof that tho offence was committed by the defendant, 471 
award of restitution, 471 
FOREIGN BILLS, 

forging bills, &c. purporting to be made abroad, 497 
engraving foreign bills or notes, 524 
FOREIGN COIN, 

offences relating to, 881. See Coin. 

FOREIGN LAW, 

evidence of person skilled in, 170 
FOREIGN MARRIAGES, 
proof of, 808 
FOREIGNERS, 
libels upon, 641 

FORMER CONVICTION. Pee Convictwn. 

FORFEITURE, 

qnlstions subjecting witness to, 162 
FORGERY, * 

forgery at common law, 474 
proof of the false making, 475 

in tho name of i^e party—assuming the name of a ponon in 
existence, id. 

party forging having the same name, 475 « 



Index. 




FORGERY— continued. 

fictitious name, 477 

assumed and borne by the party for^ng, id. 
proof of the false making—with regard to the apparent validity of the 
matter forged, 482 

substantial resemblance to true instrument, 484 
cases of non-resemblance, 485 
proof of the act of forging, 487 
proof of the uttering, id. 
proof of the disposing or putting off, 488 
proof of the intent to deft’aud, 490 

with regard to the ])arty intended to be defrauded, 491 
proof of the identity of the party whose name is forged, id. 
proof of the forged instrument, 493 
proof with regard to principals and accessaries, 496 
proof of guilty knowledge, 496 
venue, 497 

forgery of instruments not made, or purporting to be not made in 
England, id. 

interpretation clause, 498 
punishment, id. 

forgery of particular instruments, 600 
forging wills, id. 
forging deeds, 601 

proof of foi;ging bills of exchange, promissory notes, and warrants or 
orders for |iayraent of money or delivery of goods, &c., 602 
proof of forging bills of exchange, &c. id. 
jn-oof of forging orders or warrants, &c., 504, 609 
forging receipts, 612 

forgeries relating to the public funds, 616 

false entries m books of bank and transfer in false name, id. 
proof of forging transfer of stock, and power of attorney to transfer, 617 
proof of personating owner, and endeavouring to transfer stock, 618 
proof of forging attestation to power of attorney, or transfer of stock, • 
618 

proof of clerks in the bank making out false dividend warrants, 519 
proof of forging exchequer bills, East India bonds, &c. id, 
forgery and similar olfences with regard to bank-notes, 520 
proof of forging and uttering bank-notes, id. 
proof of purchasing, receiving, ke. forged bank-notes, id. 
proof of making or having moulds, &c., id. 
proviso as to papers for bills of exchange, 521 
proof of engraving any bank-note, &c., id, • 

proof of engraving any word, &c., 622 
proof of mining, &c. mould for manufacturing paper, id. 
proof of engraving bill of exchange, &c., 521 
* proof of engraving foreign bills or notes, &c., 624 
forgery of seals, &c. under 8 & 9 Viet. c. 113, 626 
forgeries of entries in public registers, 526 
forgery of stamps, 627 

proof of the intent, 530 
variance, id. 

forgery of other public documents, 581 

forgeries rekting to the navy and amfy, 531 ^ 
to the customs and excise, id. 
to land-tax, &c., id. 

to public officers in courts of justice, &e,, id. 
to matters of trade, &u., 582 
to records, &c., id. 

evidence of handwriting being forged, 6, 6, 201 
presoi^ption of intent to defraud, 21 
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FOBGEET— eontinned. 

proof of guilty knowledge, 871t et Mg. See ChtUty Knowledge. 
evidence of, mutter of opinion in, 170 
of franks, 830 

FORUM OOMESTICTJM. See Correction, Murder, Apprentice. 
FRANKS, 

forgery of, 830 
FRAUD, 

in assuming wrong name to evade marriage lavs, 302, 303 
constituting a constructive breaking in burglary, 332 
cheating, when indictable, 364 
when not, 365 

conspiracy to defraud individuals, 396 
by public officers, 789 
FREEHOLD, 

larceny of things, part of, 608, 609 
FUNDS, 

consiaracies relating to, 391 
embezzlements relating to, 432 
forgeries relating to, 615, et uq. See Forgery, 
larcenies relating to, 614 
FURIOUS DRIVING, 

punishable as a misdemeanor, 634 
FURZE, 

setting fire to, 272 


GAME, 

statute 7 & 8 Geo. 4, e. 29, 535 

taking or killing hares, &c. in the night, id. 

proof of the taking or Idling, 636 

proof that the offence was committed in some warren, Ac. used for the 
breeding of liares, &c,, id. 
proof of the offence being committed in the night, id. 
statute 9 Geo. 4, c. 69, id. 
statute 7 and 8 Viet. c. 29, st., 537 
taking or destroying game by uigbt, id. 
proof of the former convictions, id. 
proof of the third offence, id. 
proof the situation and occupation of the land, id. 
limitation of time for prosecutions, 538 
unlawfully entering land for the purpose of taking game, being armed, id, 
* proof of the entering, Ac., 539 

proof of the entering, or being in the place specified, id. 
proof of the pvu*po8e to take or. destroy, 540 
proof of being armed, id. 

assault upon persons appreheudmg offenders, 541 *' 

GAMEKEEPERS, 

power to arrest poachers, 541 
cases of murder of, 748 
GAMING, 

offence at common law, 543 
statute 8 A 9 Viet. c. 109, id. 

16 A 17 Viet. c. 119, id. * 

17 j| 18 Viet. c. 38, id. 

GAMING-HOUSES, 

a public nuisance, 780 

wife may be indicted forkeeiung, id. 

GAOLER. See Peace Officere. 

suffering prisoner to escape, 440. See Kscape. 
indictal^ for misoaing his prisonerB, 789 
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GAEDEN. 

stealing b, 611 
GATE, 

breaking of, m burglary, 382 
GAZETTE, 

proof of, 293 
GLASSHOUSE, * 

where a nuisance, 778 
GLEANING, 

whether larceny, 679 
GOVERNMENT, 
libels on, 639 
GRAND JUROBS, 

whether pritileged from disclosing matters before them, 183 
GRAND JURY, 

matters before, whether privileged from disclosure, 183 
GREENWICH HOSPITAL, 

embezzlements relating to, 437 
• GRIEVOUS BODILY HARM, 

proof of btent to do, statute 7 Wm. 4 and 1 Viet. c. 85, 760 
GUEST, 

occupation by, in burglary, 348 
property may be laid in, in larceny, 628 
refusal to receive, by innkeeper, bdictable, 780 
GUILT, 

presumptive proof of, 17 

arising from possession of stolen property, 18, 638 
GUILTY KNOWLEDGE, 

evidence of other transactions to prov^ 87, ^ seq. 
uttering other forged notes, id. 

other notes need not be of same description, 88 
Scotch law on this subject, 89 

declarations of prisoner as to former uttering inadmissible, id. 
where other notes subject of another bdictment^ id. • 

possession of other notes, 90 

evidemcc of facts subsequent to the offence charged, how fer 
admissible to prove guilty knowledge, 91 
of receiver, id. 

b prosecutions for making oobbg tools, Ac., 383 
b forgery, 496 
b receiving stolen goods, 860 
GUNPOWDER, 

gunpowder mills a nuisance, 782 


HABEAS CORPUS, 

* ad testificandum, when and how issued, 112 
howseryed, id. 

HANDWRITING, 

primary evidence of, 6 
may be disproved by third person, id. 
evidence of signbg-clerk not necessary on bank prosecutions, 6 
evidence oi^ b general, 201 
HARES, * 

taking or destroybg, 535. See Oeme. 

HAT, 

astting fire to stack 273 
HEALTH, 

public, sellbg unwholesome provisons, 782 

nuisances injurions to, 777 

exposing persons with contagbns disorder^ 782 
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HEARSAY, 

general nature of hearsay evidence, 22 
admissible as part of the rea yesUs, 22 
on questions of pedigree, 25 
on questions of public or general right, 25 
of persons having no interest tti misrei>rcsent, 26 < 
of persons speaking against their own interest, id. 
of persons making entries, &c. in the regular coarse of their emjiloy. 
ment, 27 

of dying declarations, 27. Sec Dying Declarathna. 
how far ovidcuce of liability to repair ratwnie tenurce, 323 

HIGHWAY, 

proof of, being within parish, 104 
at each end of, a bridge, repairs of, 819 
nuisamjesto highways, 544 

proof of the w'ay being a highway, id. 
proof of the highway as set forth, 548 
with regard to the termini, 549 
proof of changing, id. 

proof of the nuisance—^what will amount to, 550 
authorised by act of parliament, 552 
whether justifiable from necessity, id. 
judgment and sentence, 553 
abatement of nuisances, id. 
not repairing highways, 553 

proof of liability to repair, id. 
parish, id. 
inclosure, 556 

particular districts and persons by prescription, id. 
corporations, 558 
private individuals, id. 
proofs in defence, 560 
parish, id, 

^striets, or private individuals, 561 
particulars of the highways obstructed, &c., id. 
costs, &c., id. 

HIGH SEAS, See Admiralty venue. 

HOMICIDE. See Manslaughter, Murder. 
not felonious, of tiiree kinds, 563 
justifiable, id. 
excusable, id. 
by misadventure, id. 

‘ chance-medley, id. 


HOP-BINDS, 

maliciously cutting or destroying, 666 
HORSE, 

evidence on indictment for stealing, 358 
maiming and wounding, 360 
poisoning, 862 

conspiracy to sell unsound horse, 396 
HOTEL, 

setting fire to, 266 
HOUSE. See Dmllmg’hmae. , 
demolishing, 872 

HOUSE-BREAKING, 410. See IhoelUng-heme. 

HOUSE OP COMMONS, 

reBolutions of, no defence in libel, 653. See Poerliamerd. 

HUSBAND AND WIPE. See Wife. 

inoompe*tency of, as witnesses, 141, et teg. See WUneaa. 

husband may be principal in assikang another to commit a rape on his 


wife^ 845 
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IDEM SONANS, 
rule of, 106 
IDENTITY, 

proof 0 ^ in bigamy, 299 
of the person whose name is foiled, 491 
in larceny, 6fiS 
IDIOT, 

incompetent witness, 122 
marriage of, 802 
arraignment of, 215 
disposal of, if found insane, 216 
ILLEGALITY, 

not to be presumed, 16 
ILL-TREATING, 

apprentices, servants, and helpless persons, 564 
in cases of apprentices or servants, td. 
of children of tender years, 565 
. of lunatics, 566 

IMPAIRING, 

the king’s coin, 375 
IMPLEMENT. See Machinery, 

IMPORTING, 

of counterfeit coin, 378 
of foreign counterfeit coin, 381 
IMPRESSMENT, 

cases of mui^er or manslaughter in course of, 33 
IMPRISONMENT, 

proof of, in prison breach, 839 
INCITING 

to mutiny, 567 
INCLOSURE: 


inclosure act, road set out under, when a highway, 544 
liability to repair highway by reason of, 556 
INDECENCY, 

indecent libels, 639 
acts of, indictable as nuisances, 779 
INDIA, 

depositions in, 76 
INDICTMENT, 

for felony or misdemeanor, prisoner may be convicted of attempt, 96 

for attempt, if felony, &c., proved, prisoner not to be acquitted, id. 

what defe^ shall not vitiate, 954 

formal objections to, when to be taken, id. 

divisible averments in, 96, 99 

descriptive averments in, id. et seq. 


, quashing of, 221 
INDORSEMENT, 

of bill of exchange, foi^ery of, what is within the ^tnte, 476 
on warrant or order for payment of money not within the statute 1 Wm. 4, 


c. 66, 504 

INFAMOUS CRIME, 

admissions of prisoner as to other offences, 79 


proof of other attempts, id. 


accusing of, 889. See Tiirecds, 
INFANT. Sea Child. . 


dying declarations o^ 28 

when incompetent witness from want of understanding, 120 

marriage of, in Ireland, 306 

may be guilty of forcible enlary, 471 

chastisement o^ 281, 701 

by exposure of, 707 a 

TTTJ 3^ 
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INFANT— continued. 
ill-treating, <565 
stealing of, 365 
concealment of birtK, 369 
property laid in, 627 
murder of, in birth, 684, 686 
when presumed capable of committing rape^ 846 
carnal knowledge of female infant, 849 
when incapable of committing crimes, 926 

in cases of misdemeanors and offences not capital, id. 
in cases of capital offences, id. 

•when may be sent to a reformatory school, 927 . 

INFECTION. See (7o»rfo</ion. 

INFERIOR COURTS, 

proof of judgments and proceedings in, 197 
INFIDELS 

admissible witnesses, 125 
INFORMATIONS 

on penal statutes, compounding, 387 
INFORMERS, 

when competent witnesses, 1,37 

disclosures by, when privileged from being made public, 184 
to whom such difeclu.sures must be made, id, 

INNS, 

every one entitled to keep, at common law, 780 

disorderly, indiciable, id. 

innkeeiHjr bound to supply guests, id. 

setting up new inn in neighbourhood of others, id. 

INNOCENCE, 

presumption of, 16 
INNUENDO, 

proof ofin libel, 649 
• INSANlTYp 

deposition admissible on insanity of witness, 66 

of i>risotier, proceedings in case of, 215 

when it exempts from the consequences of crime, 929 

cases in which prisoners have Inien held n(/t insane, 930 
cases in' which they have been held insane, 932 
opinions of the judges on questions relating to, propounded by the 
house of lords, 934 
insimity caused by intoxication, 982 
INSCRIPTIONS, 

on banners, &c., how proved, 4 
in family bibles, &c., 25 
INSOLVENT, 

proof of discharge under insolvent debtors’ act, 8 
INSOLVENT COURT, 

proof of proceedings of the, 196 
INSURANCE, 

proof of policy of, 2, 273 
INTENT 

to defraud, presumption f<f, 21 
in cases of forgery, id. 490 
proof 9f, by collateral circumstances, 92 
cases of threatening letters, id, 
of libel, id, 
of murder, id, 
of treason, id. 
avmnent of, divisible, 97 
l^finarry or detife, in (»seB of abduction, 266 



Index, 


995 


INTENT— continued. 

on prosecutions for abortion, 261 
to injure or defraud in arson, 272 
of liaukrupt to defraud, in concealing bis effects, 295 
to commit felony, in burglary, 361 
variaiwe in statement of, 362 
killing cattle with intent to steal, 860 
in maiming cattle, &c., 362 
to provoke a challenge, 363 
to defx-aud, in false pretences, 460 
to defraud, in forgery, 490 
mode of proof, id. 

with regard to the party intended to be defrauded, 491 
in forgeries of stamps, 627 
malicious, in libel, 661 
in malicious injuries to the person, 769 
to murder, 770 

to maim, disfigure, or disable, id. 
to do some grievous bodily barm, 771 
to prevent Lawful apprehmision, 778 
in perjury, 808 
in robbery, 880 

in assault, -with intent to rol^ 899 
INTEREST, 

declarations of persons having no interest, 26 
of witnesses in general, 134 to 141. See Witness. 

INTERPRETER; 

acting between attorney and client, a privileged witness, 177 
INTESTATE, 

goods of, in whom property is to be laid In larceny, 629 
INTOXICATION, 

insanity, caused by, 938 
in other cases, 939 
INTRODUCTORY AVERMENTS, 
in Rbel, proof of, 642 
in perjury, 805 
IRELAND, 

proof of Irish statutes, 192 
proof of Irish marriages, 306 
ISSUE, 

evidence confined to, 79 
general rule, id. 

cases where evidence of other transactions is admissible, as r^ferrible 
to the point in issue, 80 
acts and declarations of conspirators, 82 
, evidence admissible for prisoner as well as for prosecution, 66 
cumulative offences, 87 
guilty knowledge, id. 

facts subsequent to the offence—how fer admissible to prove guilty 
knowledge, 91 
intent, 92 

evidence of chai'aiCter of proseentor, 93 
of prisoner, 94 * 

substance of the issue to be proved, 96 
general rale, id. 

14 & 36 Viet. c. 100, ss. 9 & 12, 96 
divisible averments, 97 

sufficient to prove wbat constitutes an offence, 99 
in cases of intent, id. 
descriptive averments, id. 

in cases of property stolen or injured, id. 
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ISSUE— cfynAwmed. 

name of the pTosecotor or party injured, 100 
rule idm. $onari8, 102 

name of third persons mentioned in the indictment^ id. 

capacity in which the offence is committed, 103 

mode of committing offences, id. * 

what are not material, id. 

averments as to time, 104 

averments as to place, id. 

averments as to value, 105 

amendments of variances in setting out written documents, 106 
in what oases allowed, id. 

11 & 12 Viet. c. 46, s. 4, id. 

14 & 16 Viet. c. 100, s. 1, 107 


JEW, 

form of oath by, 125 • 

proof of marriages of, 301, 303 
JOINDER OF DISTINCT OFFENCES, 219 
JOINT TENANT, 

forcible entry by, 471 
larceny by, 626 
property of, how laid, id. 

JOURNALS, 

of parliament, how proved, 191 
JOURNIES, 

venue in case of offences committed on, 246 

JUDOE.S 

calling as witnesses, 183 
JUDGMENT, 

how pn>ved, 192 
. in in&rior courts, 197 

bringing prisoners up for, 232 
JUDGMENT OF DEATH, 
recording, 235 
JURAT, 

not conclusive evidence of place where affidavit was sworn, 798 
JURO^ 

evidence by, 183 
JURY, 

discharge of, 227 

may find either a general or a special verdict, 232 
may give verdict on the whole matter in libel, 656 
embracery of, 669 
JUSTICE, 

libels on the administration of, 639 
JUSTICES OF THE FBACB, 

whether they can grant an attachment for disobeying a aubpaenaf 113 
they may fine and imprison, id. 

matters communicated to, when privileged from disclosure, 184 
illegal proceedings by, indictable, 789 
JUSTIFIABLE HOMICIDE. 8se Murder. 


KIDNAPPING, 

at common law, 56$ 

statutes, 9 Geo. 4, c. 31, 7 &; 8 Viot. c. 112, id. 

EH^NG 

.cattle, with intent to steal, 368 
.^tnaUdottsly kllllug cattle, 362, 368 
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KING: 

tbe king’a coin, what is, 885 
property, when laid in, 435 
libels against, 639 
petition to, not libellons, 653 


LAND TAX, 

copy of book of conunissioners, admissible, 198 
forgeries relating to, 531 
LARCENY, 

definition and punishment, 571 

three distinct acts of stealing within six months, may be stated in indict¬ 
ment, 572 

when prosecutor bound to elect, id. 
transportation for simple larceny abolished, id. 
summary procieedings for, 572, 960 
proof of the Ivtcri caimd, 573 
proof of the taking, 575 
proof of the manual taking, id. 
proof of the felonious intent in the taking, 577 
goods obtained by false process of law, id. 
goods taken by mistake, id. 
goods taken by trespass, 678 
goods tiiken under a fair claim of right, 579 
goods prociirud by finding, id. 

■ goods taken by wife—or by wife and a stranger, 588 
proof of the taking with reference to the possession of the goods, 584 
original taking nut felonious, 585 
cases of bailees, id. 

determination of the lniilment, 587 
cases of servants, 589 
cases of lodgeia, 694 
stealing from the person, 595 

proof of the taking; distinction between larceny and false pretence-— 
cases of larceny, 697 

no intent to part with the property by the prosecutor—original 
felonious intent on the part of the prisoner—cases of hiring 
horses, &c. 598 

various cases amounting to larceny, where gfjods have been obtained 
by false pretences, ring dropping, &c. 601 
cases of pretended jiurchascs, 603 , 

proof of the taking ; distinction between larceny and false pretences— ■ 
cases of false pretences, 605 

intent to part with the property by the prosecutor—original felunions 
« intent on the part of the prisoner, 607 

proof of the things stolen—things savouring of the realty at common 
law, 608 

things annexed to buildings, &c. 609 
mines, 610 

mines in Cornwall, id, 
trees, &o,, 61 h 

written instruments, 612 * 

securities for money, &c, 614 
promissory notes, 615 
bankers’ cheques, 617 
exchequer hills, id. 
goods from vessels, id. 
goods in process of manufacture, 619 
proof of the thing stolen—animals, &c. —domestic animals, id. 
animals, /eras natwee, 620 
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LABCENT— continued, 

atlmals, dead or reclaimed, id, 

animals kept for pleasure only, and not fit for food, (121 

dogs, pigeons, &c. id, 

identity, 623 

value, id. * 

proof of the ownership—cases where it is unnecessary to allege or prove 
ownership, 624 

intermediate tortious taking, id. 

goods in eustodid legis, id. 

goods of an adjudged felon, 625 

goods of the offender himself, id. 

goods of joint-tenants and tenants in common, 626 

goo<l8 in possession of children, 627 

goods in possession of bailees, 628 

in possession of carriers, drivers of stage coaches, &c. id. 
goods of deceased persons, executors, Ac., 626 
goods of lodgers, id. 
goods of married women, 630 
goods of persons unknown, id. 
goods of servants, id. 
goods of corporations, 631 
goods belonging to counties, &c., id. 
goods for the use of the poor of parishes, 632 
goods of trustees of turnpikes, id. 
goods of commissioners of sewei's, &c., id. 
goods l^elonging to friendly societies, &o. 633 
presumption of guilt arising from the possession of stolen property, id. 
restitution of stolen property, 634 
venue, id. 

on indictment for compound larceny, person may be convicted of simple 
larceny, 67 

' BO on indictment for burglary, id. 

proof of, in house-breaking, 420 

in dwelling-house, to amount of 51., 420. Sec Dwelling-home. 
distinction between, and emliczslement, 426 
and false pretences, 448, 605 
when larceny, defendant not to be acquitted, 463 
LEADING QUESTIONS, 

when they may be put, 158 
LEGITIMACY, 

presumption of, 16 
LETTERS, 

of conspirators, when admissibly 82, 399 
opening or detaining, by officers of the post-office, 823 
secreting, embezzling, or destroying, &c., 824. See Posl-offiee. • 

by persons not employed by the post-office, 827 
stealing by such persons, id. 
money or valuable securities out of letters, id. 
fraudulently retaining letters, 829 
threatening letters. See Threats, 

LIBEL, 

blasphemous libels—at conttuon law, 687 
statutes, 638 
indecent libels, 639 
libels on government, id. 
libels on the administration of juslioe, id. 
libels on individuals, 640 
punishment, 641 

proof of introductory averments, 642 
proof of publication—in general, 643 
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LIBEL— continued. 

proof of libels in newspapers, 645 
by admission of defendant, 647 
constructiTe publication, 648 
proof of iunncndos, 649 
proof of nwlice, 650 
proof of intent, 6^ 
venue, id. 

proof for the defendant, 652 

statute 0 & 7 Viet. c. 96, 654 
statute 32 Qeo. 3, c. 60, 656 
allegation of the offence divisible, 97 
LICENCE, 

presumption of, to inclose waste, 15 
proof of marriage by, 303 
illegal grant ol^ by jitstices, indictment for, 789 
LIFE, 

presumption of duration of, 21, 22 
in cases of bigamy, 313 
inflicting bodily injury dangerous to, 767 
LOCK, 

maliciously breaking down, 663 
LODOEES, 

■ lar(Miny by, 694 
LODGINGS, 

when bui’glary may be committed in, 338 
wheu burglary may be ooumiitted by lodger, 341 

lodger nii»y be guilty of stealing in a dwelling-house in his own lodgings, 
414 

goods stolen from, must be laid as his property, 629 
lodger, whether Justiliod in defending passession of house, 751, 765 
may bo indicted for keeping a bawdy-housei, 781 
LOOM. See Machinery. 

LOSS, 

proof of loss of document, so us to let in secondary evidence 12 
LUCEE, 

proof of motive of, in prosecution for abduction, 256 
LUCni CAU.SA, 
in larceny, 573 
in piracy, 821 
in robbery, 880 
LUNATIC, 

when a competent witness, 115 
marriage of, 299 
arraignment of, 215 


MACniNEET, 

malicious injuries to, 668 
threshing machines, 669 
MAQISTEATE. See Justice of the Peace. 

MAHOMEDAN, 

form of oath by, 125 
MAIL BAGS, 

stealing of, 828 
• MAIMING, 

of cattie, 360. See Caittle. 

proof of intent to maim, statute 7 Wm, 4 & 1 Viet, c. 85,—760. Se« 
Malicious Injuries. 

MAINTENANCE, 

nature of tiie offence, 657 
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MAINTENANCE 

vhoii jastifiable, id. 

in respect of interest, id. 
master and servant, 658 
affinity, id. 
poverty, id. 

counsel and attomies, id,. 

MALA PRAXIS, 

when manslaughter, 673, 703 

MALICE, 

presumption of, 20, 21 
proof of, in arson, 264 

to owner, not necessary, on prosecution for maliciously killing cattle, &c., 
362 

proof of, in libel, 660 

defendant may show absence of, 652 
to owner, need not bo proved on indictment for malicious injury, 660 
proof of, in murder in general, 690 
express malice prevents provocation being an excuse, 721 
general malice sufficient in case of malicious injury to the persoii, 765 

MALICIOUS INJURIES, 
pulling down bridges, 325 
to cattie, 360 
to property, 660 

7 & 8 Geo. 4, e. 80—general clauses, 661 

with regard to Inines, id, 

with regard to destroying engines, 662 

with regard to breaking down sea-banks, locks, canals, fish-ponds, &c., 
id., 663 

with regard to tumpike-gates, toll-houses, &c., 664 
with regard to trees and vegeteble productions, id. 

trees growing in parlis, &c., a^ve the value of IL, id. 
trees wherever growing, above the value of 1«., 665 
plants, &c., in a garden, id. 
hop-binds, 666 
with regard to ships, id. 

destroying ships with intent, &c., id-. 

damaging a ship otherwise than by fire, witli intent, &c., 667. 
See Ariion. 

exhibiting false lights, id, 

destroying wrecks, or any articles belonging thereto, 667 
cutting away buoys, id. 
receiving anchors, 668 

with regard to machinery and goods in the course of manufacture, id. 

threshing machines, Ac., 669 
with regard to works of art, 670 
to the person—7 Wm. 4 and 1 Viet. c. 85, 760 
cutting or stabbing, 765 
wounding, 766 

inflicting bodRy injury dangerous to lif^ 767 
sending explosive substances, ^,or throwing corrosive fluids, 768 
proof of intent in general, 769 
tomirder, 770 

to maim, disfigure, or disable, id. 
to do some grievous bodily harm, 771 
to prevent Uwful apprehension, 778 
principids—aiding and abetting, 774 
impeding persons endeavouring to escape firom wrecks, 775 
using chloroform in order to commit a felony, id. 
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MANOR, 

custom of, provcable by hearsay, 26 
lord of, may apprehend pttachera, 541 

MANSLAUGHTER. See Murder throughout, 
conviction for, on indictment for murder, 97 
distinction between, and murder, 673 
in cases of provocation, id. 
in cases of mutual combat, 675 
in cases of resistance to peace officers, Ac., 676 
in cases of killing in the prosecution of an unlawful or wanton act, 677 
of lawful act, 676 
statement of mode of killing, 687 
in cases of correction by parents, &c., 701 
in cases of sports, 702 
in cases of aiiministering medicines, 703 
venue, where committed abroad or at sea, 682 
MANUFACTURE, 

stealing goods in process of, 619 
maliciously destroying goods in process of, 668 
what manufactories are nuisances, 777 
demolishing buildings used in, 872 
MARK, 

forgery of instrument signed with, 478 
perjury upon affidavit, signed with, 798 
MARKET, 

taking money for the use of stalls in, extortion, 790 
MARRIAGE, 

register, not the only evidence of, 8, 4 

proof of marriages in general, 301 to 815. See Bigamy. 

of iiaupers, conspiracy to procure, when indictable, 392 

promoting improperly the marriage of the mother of a bastard, 392 

register of, forging, 526 

destroying, id. 

inserting fiilse entry of, id. 

MASTER. See Servant and Ajiprentiee. 

imreasonnble correction by causing death, 701 
answerable for publication of libel by servant, 647 
maintenance of servant by, 658 
liable for nui&uioe by act of his servant, 783 

MATERIALITY, 

of the subject sworn to, in perjury, 802 
MEDICAL MEN. Sue Physician. 
opinions of, admissible, 23 
attendance and expenses of, on inquests, 118 

MEMBER OF PARLIAMENT. See Parliament. 

MEMORY, 

informal examination of prisoner used to refresh, 64 
MENACES, 

constructive breaking by, in burglary, 832 
demanding money with, 911 
MINES, 

setting on fire^ 272 
malicious iitjuries to, 661 
demolishing engines used in, 662 

workmen in mines in Cornwall, when guilty of larceny, 610 
MIN0B> 

proof of marriage by, 808 
bigamy, in case of marriage of, 814 

MISGARBIAGE. See Ahortion. 
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MISDEMEANOR, 

OQ indictment for, prisoner may be convicted of attempt, 90 
attempt to commit, if misdemeanor proved, prisoner not to be acquitted, id. 
evidence may be token by consent, 150 
change of venue in cases of, 251 
compounding, S87 
no accessaries in, 209 
killing on escape on charge of, 781 
arrests in case of, 741 
MISNOMER, 
cases oi^ 100 
rule of idem, tona/nt, 102 
MISPRISION 
of felony, 887 
MISTAKE, 

goods taken by, not larceny, 677 
MONEY. See Coin. 

vithin the post-office statute, 824 
demanding, urith menaces, 911 
MORAVIANS, 

evidence of, admissible, 127 
of persons who shall have been, id, 
false affirmation punishable or perjury, 798 
MOULD, 

for the purpose of coming, 383 
for making bank-notes, 520 
MURDER, 

evidence of former declarations of prisoner, 93 

on indictment for, prisoner may!:« convicted of manslaughter, 98 

evidence of medical men in, 169 

on indictment for, prisoner may be convicted of concealment of birth of 
child, 371 _ 

, statutory provisions respecting, 680 
punishment, id. 

disposal of bodies of murderers, id. 
venue in murders committed abroad, 682 
or upon the seas, id. 

proof of a murder having been committed, 683 
proof of the murder iis to the party killed, 684 
cases of children killed in the birth, id. 
as to the name of the child, 685 
proof that the prisoner was the party killing, 687 
his hand need not do the act, id. 
his presence required, 688 
when done by another in his company, 688 to 690 
proof of the means of killing, 690 

compelling another by threats to kill himself, id. 
by savage animals, id. 
by poison, 691 

accessaries in poisoning, id, 
by giving false evidence in capital cases, 692 
parties dying of wounds unskilfully treated, id. 

where tire deceaae^l was intoxicated, 693 
decisions in the Scotch law on this subject, id. 
accelerating death, 695 

variance in statement of means of killing, 696 

where mode of death substantially ^e same, id. 
where not so, id. 
proof of malice, 696 
in general, id. 

deatih ensuing in the performance of an unlawful or wanton act, id. 
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MURDER— continued. 

proof of malice— continued. 

injury intended to be inflicted on another, id. 
need not be an intended felony, id. 
caaes of riots, ke., 697 
riding restive horse, id. 
from acts done in sport, manslanghter, id. 
death ensuing in the performance of a lawful act, 698 
workmen throwing stones from houses, id. 
negligent driving, id. 
racing with other carriages, 699 
running down boats by steam-vessels, 700 
death caused by steam-engine, id. 
a^icidents from loaded flre-arms, 700 
moderate correction exceeded, 701 
lawful sports and contests, id. 701 
prize-fights, &c., 702 
misadventure, id. 

iron founder sending cannon to a purchaser in such an impertect 
state that it burst on being fired, guilty of manslaughter, 703 
persons administering medicines, 704 
intent to do bodily injury, death ensuing, 707 
exposure of infant killing by neglect, ke., id. 
by master of apprentice, «!. 708 
not supplying child with sufficient food, 708 
beating girl and compelling her to work beyond her strength, id. 
by gaoler, 709 

not supplying party with food, whom the prisoner has under¬ 
taken to provide with necessaiies, 710 
provocation In general, 711 
sought by prisoner, id. 
by word or gestures only, id. 
by assault, 712 

in affrays with soldiers, 713 
in apprehending debtor, id. 
nature of the instrument used, 714 
provocation must be recent, 716 

where there is express malice, 721 
proof of malice—cases of mutual combat, 722 
what provocation sufficient, id. 
words not sufficient, id. 
nature of the instrument used, 723 
“up and down” fight, 724 
lapse of time, 725 
old grudge, td. 
duelling, 726 

where one party gives way, id. 
seconds, when guilty, 727 

. imrties encouraging principals by their presence, id. 

proof of malice—^peace-officers and others killed in performing their duty, 
727 

what persons are within the rules, id. 

officers killed, or killing others in the performance of their duty, 729 
their authority, id. 
actual felons, 730 
persons suspected, id. 731 
' misdemenants, 781 

nature of the charge on which party is delivered to officer, 
729 

persons found attempting to commit felony, 730 
praventiag breach of peace, id. 
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MURDER— continued. 

proof of malice— coniinmd, 

after affray orer, id, 
night walkers, ‘id. 

killing to prevent escape of misderacnani, 731 
where empoweied to firrest without warrant, id., 
statute 10 Gfeu. 4, c. 44, s. 7, 732 
statute 2 & 3 Viet. c. 47, s. 65, id. 
statute 10 & 11 YIet. c. 89, s. 15, id. 
cases of impressment, 733 
cases of conflicting authority of peace-officers, 734 
during what period officer has authority, id, 735 
acting out of jurisdiction, id. 
warrant directed to particular officer hy name, id. 
statute 5 Geo. 4, c. 18, id,, 
statute 11 k 12 Viet. c. 42, 736 
proof of warrant or writ, id. 
j-cgularity of the jiroccss, id. 
not defective iu frame, id. 
defective in frame, 737 

third person interfering, in case of defective process, V37 
notice of the authority, 740 
known officer, id. 

in the night, id. 
bailiff of the leet, id. 
assistant to constable, id. 
private or special bailiff, 741 
mode of excenting their duty, id. 
where the offender flies, id. 
where the ofiender has been indicted, id, 
on suspicion of felony, 742 
in cases of misdemeanor, id.' 

, in cases of riot, &c., id. 

degree of violence exercised, 743 
breaking doors, &c., id. 

where the officer is killed, mode in which the killing has been 
effected, 744 

degree of violence used in resisting officers acting under 
illegal process, &c., 745 
Scotch law on the subject^ 746 
proof of malice—officers— 

how fou: the acts of third persons in larceny shall affect 
the prisoner, 747 

private persons killed, or killing others, in apprehending 
offenders, id, 

where the offender has been indicted, id. 
in case of affrays, id. ' 

in case of misdemeanors, 748 
in apprehending poachers, id. 
killing in defence of person or property, 760 
degree of force which may be used, id. 

nature of the attempted offence which will justify homi¬ 
cide, ii-. 

must ^ felony, 751 

* or apprehended felony, id. 

what violence an assault will justify, id. 

assault with intent to chastise, 754 
necessity for the force used must appear, id. 
oases of trespass, id. 

cases of watchmen set to watch property, id. 

^ whether a lodger may interfere to prot^ the house, 755 
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MTJRDEIl —coniinuedt 

proof in cases otfelo de se, 757 

accessary to self-murder not triable, 758 
accessaries to murder, id. 
oath binding party to commit^ 786 
accusing murder, 920 
MUKDEIl—ATTEMPT TO COMMIT, 
offence at common law, 760 
offence by statute, id. 

attempts to poison, 762 
attempts to drown, &c., 763 
intent to murder, 704. See Shooiinff, <fr<r. 
stabbing or cutting, 765 
proof of wounding, 766 

of inflicting injury dangerous to life, 767 
of sending explosive substances, 708 
of throwing corrosive fluids, &c,, id, 
of the intent in general, 769 
of the intent to murder, 770 
of the intent to maim, &c., id. 
of the intent to do grievous bodily harm, 771 
of the intent to prevent lawful ap])rehension, &c., 778 
aiders and abettors, 774 

impeding persons endeavouring to csca})e from wrecks, 775 
using chloroform in order to commit felony, id. 

MUTE, 

standing mute, 215 
MUTUAL COMBAT, 

killing by, when manslaughter, 675 
when murder, 722 


NAME, 

forgery by party having same name, 475 
in fictitious name, 477 

assumed and borne by tlie party forging, id. 
mistake in signing of, to forged instrument, 485 
in cases of child mui'der, 685 
NAVY. See Soldien and SaUors. 

forgeries relating to, 530 
NEGATIVE AVERMENTS, 
general rules, 77 

where a fact is peculiarly within the knowledge of a party, 78 
NEGLIGENCE, 

negligent burning, 277 

t negligent driving, manslaughter, 698, 700 
of m^ical men, 703 
NEGLIGENT ESCAPE, 
proof of, 440 
NEWSPAPERS, 

proof of publication of libel in, 645 
stealing or embezzling, by officers of post-office, 824 
NIGHT, 

proof 0 ^ in burglary, 860 

taking and destroying game at night, 536. See Oome. 
what is “ night,” by statute 9 Geo. 4, 586 
NIGHT-WALKERS, 
arrest of, 731 

NON COMPOS MENTIS. Sqq Idiot, InBrntiy, LwMiic. 
NOTICE, 

proof of, where both written and verbal, 3 



1006 


Index. 


N OTICE— continued, 

by peace officem, of iheir character and authority, 740, 778 
to gaoler in prison breach, 839 
NOTICE TO PRODUCE, 
in general, 8 

same rule in criminal and civil cases, agent, 
where dispensed with, 10 
form of, 

to whom and when, 11 
consequence of, id. 

NUISANCE, 

to public highways, 544. See JUghway. 
proof of the public nature of the nuisance, 776 

where it furnishes a greater .convenience to the public, id. 
proof of the degree of annoyance, 777 

need not be prejudicial to health, id. 
with regard to situation, id. 
with regard to length of time, 778 
particular trades, id. 

corrupting the waters of public rivers, 779 
railways, steam-engines, &c., id. 

acts tending to produce public disorder—acts of public indecency, id. 
disorderly inn.s, 780 
gaming-houses, id. 
bawdy-houses, 781 
play-houses, &c., id. 
gunpowder, fireworks, &c., 782 
dangerous animals, id. 
contagion, and unwholesome provisions, id. 
eaves-dropping, and common scolds, id. 
proof of the liability of the defendant, 783 
punishment and abatement of the nuisance, 784 
NUL TIED RECOBD, 
proof on issue of, 192 


OATH, 

examination of prisoner must not be on oath, 60 
by witnesses, form of, 125 

a does not exclude witness from revealing what he has sworn to conceal, 
186 

of commissioners of bankrupt, proof of, 292 
administering or taking tinlawM oath^ 785 
statutes, id. 
proof of the oath, 786 
proof of aiding and assisting, 787 
proof for the prisoner, disdosure of fkets, id. 
proof of authority to administer, in perjury, 793. 
proof of the taking, in perjury, 797. See Perjury. 

OBSTRUCTING OFFICERS. See Styling. 

OBTAINING MONEY under FALSE PRETENCES. See Fake Pretewee, 
Cheating. 

OCCUPATION, ' . 

what amtunts to, in arson, at common law, 268 

what sufficient occupation in burglary, SS7. See Burglary, 

OFFENSIVE WEAPON, 
what is, 540 
OFFICE, 

bribery of persons in, 815 
cheating by persons in, 865 
offences relating to offices, 789 
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OFFICE— eonfinued. 

misfeasances by officers, illegal aets in general, id. 
by magistrates, id. 
by gaolers, id. 
f^uds by public officers, id. 
nonfeasances by public officers, 790 
not performing duties, id. 

overseer not relieving pauper, id. 
bead officer of corporation ab^nting bimself, id. 
extortion, id. 

refusing to execute office, 791. 

OFFICE COPIES, 192. 

ONUS PROBANDI, 

general rule, affirmative to bo proved, 77 
where the presumption of law is in ffivour of the affirmative, id. 
where a fact is peculiarly within the knowledge of a party, 78 
OPINION, 

of witnesses, examination as to, 170 
whether subject of perjury, 799 
ORDER, 

for payment of money, forgery of, 486 
Btat. 1 Wm. 4, c. 66, 502 

what amounts to, 504 to 507 
forging indorsement on, not within the statute, 504 
for delivery of goods, forgery of, 507 to 510 
stealing of, 614 
OUTHOUSE, 

subject of arson at common law, 263 
what is, within the statute against arson, 269 
what forms part of the dwelling-house in burglary, 837 
what is, in house-breaking, 411 
demolishing, 872 
OVERSEER 

when indictable for not relieving pauper, 790 
frauds by, in keeping accounts, id., 
refusal to execute office of, 791 
OWNERSHIP, 

proof of, in false pretences, 462 

in larceny, 623, et $eq. See Lwreeny. 

OYSTERS, 

stealing, 466 
dragging oyster bed, id. 


PAPER, 

, for forging bank-notes, 620 
or bankers’ notes, 522 
PARDON, 

effect of pfomise of, to accomplice giving evidence, 148 
PARISH, 

boundaries, hearsay, evidence 26 
inay be liable to repair a bridge, 818 
evidence in defence by, 324 • 

liability of, to repairs of highways, 553, et eeg. See Mighioaye, 
proof in de&nt» by, 669 

goods belonging to poor of, how described in laroeny, 682 
registers, 199, 526 
PARLIAMENT, 

what passes in, not to be disclosed, 187 
proof of acts of, 191 
proof of journals of, 192 
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PAELIAMENT— continued. 

members of, bribery of, Sl&y 
petition to, no libel, 653 
privileged publication, by, id, 

resolutions of the House of Commons, no defence to an action for libel, id. 
PAROI^ t 

•written instruments not provable by, 1 
proof by, of appointment of persons acting in public capacity, 7 
dying declarations, where reduced into ■writing, 33 
examination of prisoner, whore reduced into writing, 60 
not admissible to vary depositions, 71 
parol evidence of illegal oath in writing, 786 
PARTICULAPS, 

of the offence in a nuisance, 223 
of the charges in barratry, 296* 
in embezzlement, 432 
of highways obstructed, &c., 561 
PARTNERS, 

occupation of, in burglary, 349 

when guilty of larceny with respect to partnership goods, 626 
property of, how laid, id. 

PAUPERS, 

marriage of, consjuracy to procure, 392 
overseer, when indictable for not relieving, 791 
PEACE OFFICER, 

proof of api>ointment of, 17 

assaults by, in the execution of their duty when justifiable, 282 

assaults on, 283 

proof of escape suffered by, 440 

cases of manslaughter in resisting, 676 

killed and killing others in the performance of their duty, when it amounts 
to murder. 727. See Murder. 

, their authomy, 728 

regularity of i»roceaB, 736 
notice of their authority, 739 
mode of executing their duty, 741 
refusal 'to execute the office of, indictable, 791 
PEER, 

punishable for disobeying subpeena, 114 


P^IGRBE, 

^ hearsay, when admissible on questions of, 25 
PEN4L SERVITUDE, 
statute respecting, 956 
PENAL STATUTES, 


compounding informations on, 887 


PENALTIES, 

party entitled to, when competent witness, 187 
questions subjecting witness to, 162 
whether they may be put, 168 
consequences of answering, 164 ^ 
consequences of not answering, id. 


PERJURY, 

proof of affidavit in, 194 t 

pro^ of ^Bwer in chancery in, 195 

peijury ax common law, 793 

proof ht authority to administer oath, id. 

that party acted in character si^eient^ id. 
commission of bankrupt, 794^ 
commission for taking affidavits, *<2, 
court having no jurisdiction, id. 
persons in jurivate capacity, id. 
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PEBtTURY— continued. 

proof of the occasion of admioistermg the' aath, 796 
need not be in court, id. 
before commissiouers, id. 
oath of simony, id. 
oath in party’s own cause, id. 
not on fhlse verdict, 797 
nor before surrogate, id. 
on affidavit in insolvent court, id. 
object of oath need not be effected, id. 
proof of taking the oath, 798 
variance in statement ofi id. 
upon answer in chancery, id. 
upon affidavits, id. 
identity of the party, itl. 
qnakers, moravians, and separatists, id. 
proof of the substance of the oath, 799 

whether the whole of defeniWt’s evidence must be proved, id. 
oath as to belief, id. 
equivocating oath, id. 
matter of opinion, 800 

upon question which witness was not bound to answer, id. 
intervening statements not vai'yiug sense, id. 

“substance and effect,” construction of, 801 
adding word, id. 
omitting letter, id. 
explanatory proof by defendant, 802 
proof of materiality of matter sworn, id. 
cases, id. 

matter of circumstance, id. 
proof of degree of matemlity, 804 
proof of introductory averments, 805 
matters of description, id. 
immaterial variances, 806 
proof of trial having been had, id. 
proof of the falsity of the matter sworn, 807 
proof of the corrupt intention of the defendant, 808 
witnesses—number retiuisite, 809 

where the defendwt’s own admission is ^ven in evidence, 
810 

statutes relating to perjury, 812 
5 Eliz. c. 9, id. 
construction of, 813 
14 & 16 Viet. c. 100, id. 

2 Geo. 2, c. 11—punishment, 816 
^ Buhomation of, 816. See Subornation, 
postponing trials for, 816 
PERSON, 

stealing from the person, 595 
proof of taking from, in robbery, 881 
PERSONATION. See Fahe Personation. 

PETIT TREASON, 

punishable as murder, 680 ' 

PETITIONING CREDITOR’S DEBT, 
proof of, 292 
PHYSICIAN, 

opinion of, admissible, 170 
not privileged as a witness, 177 
proof of his practising a.s such, 642 
liable for mala praxis, 703 


X X 
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PIGEONS, 

stealing of, 619 

statute 7 & 8 Geo. 4, o. 29, 610 

PIEACY, 

offence at common lav, 818 
statute 11 & 12 Wm. 3, c. 7, *ciJ. 
statute 8 Geo. 1, c. 24, 819 
statute 18 Goo. 2, c. 80, id. 
statute 32 Geo. 2, c. 25, id. 
statute 5 Geo. 4, c. 113, 820 
proof of the piracy, 821 

proof with reganl to tho persons guilty of piracy, id. 
proof with regard to accessaries, id. 
venue and trial, 822 

punishment under the 7 & 1 Viet. c. SS, id. 

PLANTS, ^ 

in gardens, malicious injuries to, 665 
PLATE, 

transposing stamp on, 527, 530 
PLAY-nOl7SE, 

indictable as a nuisance, 781 
PLEA, 218 
PLEDGING, 

hy hanker, agent, or factor, 436 
POACHING. Soo Game. 
night poacliing, 5.37 
with arms, 538 
power to arrest poachers, 541 
POISON, 

administering to procure abortion, 260. See Abortion. 

.administering to horses,' 361 
evidence in murder by means of, 691 
principal and eccessaries in, id. 
attempt to, stat. 7 Wm. 4 and 1 Viet. c. 85, 762 
evidence of former attempts, 770 

taken by woman to procure miscarriage^ and causing death, felo de 
se, 758 
POLICY, 

proof of, 2 

on indictment for arson, 273 
POLL-BOON, 

copy of, admissible, 198 
POSSESSION, 

of stolen property, presumption of stealing, 18, 683 
length of time after the larceny, 19 
found in a house, id. 

after prisoner’s apprehension, id. * 

proof of commission of other offence, 20 
where property is carried into another coimty, id. 
evidence to be received with great caution, 
of forged notes, evidence of guilty knowledge, 87 
defence of, a justification in assault, 283 
having counterfeit coin ii\ possession, 879 
proof of, 381 

having Counterfeit foreign coin in possession, 882 
interpretation clause as to, 885 

of property, so as to make it larceny, and not embezzlement iiji Aerrant 
taking it, 426 

interpretation clause in forgery act as to, 497 
by prisoner, necessary in kmoeny, 575 
defence of, 750. 
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POST-OFFICE, 

marks, effect of in evidence, 652 
statute 7 Wm. 4 & 1 Viet. c. S6, 823 
offences by officers employed under the post-office, id. 
o])ening or detaining letters, id. 

stealing^ embezzling, secreting, or destroying letters, 824 
wliat is a post letter, id. 

stealing or embezzling printed votes, newspapers, &c., 826 
proof of being employed by or under the post-office, wi. 
proof of opening or detainiiig letters, 827 
proof of stealing, embezzling, secreting, or destroying letters, id, 
offences by other parties, 828 

stealing money or valuable securities out of letters, id, 
stealing letter-bags, and letters sent by the mail, &c., id, 
stealing, &c., letter-bags and hitters sent by a post-office packet, 
829 

fraudulently retaining letters, &c., 829 

forging the name or handwriting of the receiver-general, &c., of the 
post-office, id. 

forging or altering franks, 830 
accessaries and procurers, id. 
receivers, id. 
venue, 831 

propeHy may be laid in the postmaster-general, &c., id. 

punishment, 832 

interpretation <;iause, id. 

offences under the 3 & 4 Viet. c. 96, 835 

POSTEA, 

proof of trial had. 193 
POWER OF ATTORNEY, 
forgery of, 502 

for receipt of prize-money, id. 
to transfer government stock, 602, 615 
forging attestation to, 517 
PRACTICE, 

preferring and finding hills of indictment, 213 

copy of indictment, 214 

arraignment, 215 

postponing the trial, 217 

plea, 21S 

joinder of distinct offences in the indictment—putting the prosecutor 
his election, 219 
q^uashing indictments, 221 
particulars of the offence, 228 
opening the case, id. 

opening conversations and confessions, id. 

prisoner's counsel act, id. 

rales of practice thereon made by the judges, 224 

discharge of jury, 227 

former conviction, 228, 946 

trial, 229 

jurisdiction of the conrts of sessions of the pea>ce, 281 
Tfflrdict, 232 
judgment, id. 

recording judgment of death, 235 
new trial, 235 

court of criminal appeal, 236 ^ 
costs, expenses, andrawards, id. 

PRESCRIPTION, 16. See Bridges, Mighwayt. 

PRESUMPTION, 

of pezBons acting in a public capacity being duly authorued, * 1 * 17 

X X 2 
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PRESUMPTION— contimed. 

of docnmcut being destroyed, 12 
general nature of presumptive evidence, 14 

distinction taken in criminal and civil oases, id, 
comparative weight due to direct, and presumptive evidence, 16, 
general instauces of presumption, id. * 

of innocence and legality, 10 

of guilt arising from the conduct of the party charged, at or after the 
charge, 17 

from the possession of stolen property, iic., IS, 633 
of malice, &c., 20 
of intent to defraud, 21 
of the duration of life, id. 
of duly exercising an office, 77 
of cheque being forged, 473 
of way being a highway, 642 
PRETENCES, See Fake Pretmees. 

PRIMARY EVIDENCE; 
general rule, 1 
written instruments, 1 
handwriting, 5 

negative cndcnce of consent, 6 
exceptions, 7 

evidence of* person acting in public capacity, id. 
admissions hy party, id. 

PRINCIPAL, See A ccessaries. 

confession of principal not evidence against accessary, 53 
principal admitted as witness against accessary, 148 
proofs with regard to accessimes in general, 205, et seg. See Acecesaries. 
0 principal in the second degree, what constitutes, 205 
principal varying from orders given to him, 208 
principals, who, in ^)urglary, 332, 834 
in false persbnstion, 447 
in false pretences, 462 
in forgery, 496 

at common law all are principals, id. 
in mnrder, hy poison, 691 
persons present at a prize fight, 702 
at a duel, 726 

in the second degree, in feh de «c, 767 
in malicious injuries to the person, 773 
in administering unlawful oaths, 785 
*■ in piracy, 822 * 

in offences relating to the post-office, 829 
in rape, 848 

proof of conviction of, as against receiver, 796 , 

party cliarged both as principal and receirer, 862 
PRINTED DOCUMENTS, 
how proved, 4 
PRISON BREACH, 

nature of the offence for which the party was imprisoned, 838 
proof of the imprisonment, and nature of the prison, 839 
proof of the hreaking of thi'i prison, id. 
punishment, 840 

conveying t^ls, &c., to prisoners, to assist in escape, id. 
specif enactments, 841 
PRISONER, 

examination 69. See Fxamtnatimi. 
must be present at depositions, 68 
quaere before coroner, id, 
evidence of character, when admissible, 94 
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PRISONEE— continued, 

accomplice admissible witness for, 148 
arraignment of, 211> 
postponing the trial, 217 
prisoner’s counsel act, 223 

prisoner can#ot address tlie jury where ho employs counsel, 224. See 
Practice. 

rules of practice made by the judges thereon, id. 
proof for, in bigamy, 312 
death of, by ill-treatment in gaol, murder, 708 
gaoler indictable for misusing, 78.0 
breach of prison by, 838. See Prison Preach. 
conveying tools to, to assist escape, 840 
rescue of, 805. Sec lieacue. 
aiding to escape, 806 
PRIVATE PERSONS, 

when and hc»w liable to repair highways, 668 
defence by, 560 
libels upon, 640 

apprebending offenders, and killed, when murder or manslaughter, 677, 
730, 747 

arrest of night-walkers by, 748 
authority of, to arrest offenders in general, 747 to 750 
autliority to suiiprcss an affray, 747 
PRIVILEGED COMMITNIOATIONS, 186 to 104. See Witness. 
ritlVlLKGED rURLICATlONS, 

wben a defence on indictmout for libel, 177 to 179 
PRIZE FIGHTS, 

death ensuing in course of, 702 
PROBATE, 

proof of, 197 

not conclusive proof of validity of will, 600 
PROCESS, 

breaking open doors to execute civil process, 743 
PROCLAMATION, 
under riot act, 870 
PRODUCTION OF PAPERS, 

when witness privileged from, 179 
of cheque referred to in letter, in conspiracy, 402 
PROMISES, 

effect of, in confessions, 88 

what amounts to, id. 40 ^ 

must have reference to temporal advautage^la. 
removal of, effect of, id. See Omfessions, 

PROMISSORY NOTE. See Pill of Exchange. 

^ forgery of, 602 
stealing ot, 615 

paid re-issuable bankers’ notes may be described as promissory 
notes, 616 

whether as valuable securities, id. 

PROPERTY, 

defence, 760, 764 
PROSECUTOR, 

when affected by declarations of bis agents, 53 
evidence of character of, whmi admissible, 93 
variance in statement of name o:^ 100 
when a competent witness, 135 
is not allow^ personally to address the jury, 223 
PROVOCATION, 

intent to provoke a challenge, 363 

what sufficient to mako killing maoBlanj^ter, 678, 711 
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PEOVOCATION— eovainued. 

vhat sufficient to make killing manslaiigliter— caniimitd. 
words or gestures only, 711 
assault, 712 
instrument used, 714 
must be recent, 716 

express malice prevents provocation being an excuse, 721 
cases of peace officers executing illegal process, 744 
PUBLIC BOOKS, 
proof of, 197 

PUBLIC COMPANIES. See <7omi)07Mc». 

PUBLIC FUNDS, Funds. 

PUBLIC SERVICE, 

embestzlement by persons in, 432 
PUBLIC WORSHIP, 
disturbing, 402 
PUBLICATION, 

of libel, 643, et seg. 

PUTTING IN FEAlt, 

stealing from dwelb'ng-housc, some person being put in bodily fear, 415 
in robbery, 885, et tea. 

PUTTING OFF, 

in coining, what amounts to, 375 
in forgery, 488 


QUAKERS, 

evidence of, admissible, 127 
proof of marriage of, 300, 303 
A false affirmation punishable as perjury, 798 
QUARANTINE, 

forging certificate of, 531 
QUASHING, 

of indictments, 218 


RABBITS, 

taking or killing in a warren, 535 
RAILWAY, 

a public highway, 544 
when a public nuisance, 777 
offences relating toJ^2, et seg. 

RANSOM, ^ 

of neutral vessel, 819 
RAPE, 

declarations of woman admissible, 28 

wife competent witness against her husband, 144 

statutes respecting, 845 

proof with regard to the person committing the offence, id. 

proof with regard to the person upon whom the offence is committed, 84 

proof of the offence, 846 

accessaries, 848 

competency and credibility‘of the witnesses, id. 
unlawfui carnal knowledge of female children, 849 
. assault with intent to commit, 850 
RATIONE TENUR.®, 

inhabitants of a district cannot be so charged, 333 
proof of sneb liability, 885 
private individuals so charged, 575 
defence by individuals so charged, 578 
REASONABLE ACCOUNT, 80 
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EECBIPT, 

proof of receipt of money, 3 
forgery of, 512 

wLat amounts to a receipt, 512 to 516 
to assignment of navy biU, 512 
scrip receipt, 513 
EECEIVING, 

common law offence, former statutes, 851 
statute 7 & 8 (leo. 4, c. 29, id. 
punishment, id. 

proof of the liirceny by the principal, 852 
name of, need not appear, id, 
where he is unknown, id. 

whore indictment alleges receipt from a person name<i, ui, 
prerions conviction of principil, when evidence, 854 
where he pleaded guilty, id. 
distinction between receiving and stealing, 855 
proof of receiving, joint receipt, 868 
receipt by wife, 859 

proof of the particular goods received, 860 

need not be in same shape as w'heu stolen, id. 
proof of guilty knowledge, id. 

immaterial with what intent party received the goods, 862 
proof where the prisoner is charged as jiriueipal and receiver in different 
counts, 862 

proof by j)risoner of innocence of principal, 863 
witnesses, comjKitcucy of i)rincipal, id. 
venue, ul. 

EECEIVER, , 

confession of principal felon not evidence against, 53 
proof of guilty knowledge of, 91 
charged as Itoth principal and readver, 862 
EECEIVINd-HOUSE, 
for letters, 833, 834 
EECITAL, 

in private act, effect of, 191 
EECOdNiZANOE, 
of witnesses, 109 

, of bail, false acknowledgment of, 446 
EECOEUS, 

primary evidence of the facts recorded, 2 
mode of proving, 192 

ml tid record, evidence on, id. 
forgery of, at common law, 474 
larceny oi^ 612 
EKCOVEEY,, 

false acknowledgment of, 446 
BECTOE, 

altering registers, when criminally liable, 526 
EE-EXAMINATION, 160 
EEFOEMATOEY SCHOOLS, 

provisions as to sending cluldxen thereto, 927. 

EBGISTEES, , 

public copy of, admissible, 198 
forgery of, at common law, 474 
1^ statute, 526 
wilful injury to, 544 
EBLEASE, 

to and by witnesses, 140 
EBLIGIODS BELIEF 

of witness, asode of mquiring intc^ 127 
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llEMUNERATION, 

of witnesses, 114, 116 
of iaedic4'd witnesses on inquests, 118 
REPAIRS, 

indictment for not rcpairlrig hridges, 317. See Uridges. 
not reptiiriug highways, 553. See Higlvmayt. * 

REPUTATION. See Uearsuy. 

RESCUE, 

nature of the offence, 865 

proof of the enstody of the party rescued, id. 

proof of the z-osoue, SCO 

punishment, id. 

aiding prisoner to escape, id. 

offence under various statutes, id. 
conveying disguise or tools to priaonera, id. 
of returned transports, 923 
EES GERTJ5, 

hearsay admissible as part of, 24 
RESOLUTION 

of public meeting, luw proved, 4, 5 
RESTITUTION, 

of property obtained by false pzutences, 463 
award of, in tbroiblc entry, 471 
of stolon pro}>ertv, 634 

EESUKREOTION-MEN. Sec Dead Bodies. 

RETAKlNtl, 

after escape, pi-oof of, 4 40 
REVENUE LAWS. See Bmvggling. 

REVOLT, ^ 

endeavouring to make, in ship, 819 
REWARDS, 

when tliey render a witness incompetent, 134, 137. See Tn-formcra, 
to ]ieraons apprehending prisoners, 239 
for helping to stolen goods, 388 
RICK. See Arson, iSVadi;. 

RINd-DROPPINO, 

obtaining money by, larceny, 601 
RIOT, 

hearsay, when admissible on prosecution for, 22 
conspiracy to create, 391 
killing zioters in suppressing riot, 747 
ziatuzre of, in general, 

• proof of the unlawful assembling, id. 
proof of the violence or terror, id. 
proof of the object, private grievance, 869 

proof of the execution of the act for which the rioters are asBcm- 
hied, id. 

proof of the guilt of the defendants, id. 
prosecutions under the riot act, 870 
proof of demolishing buildings, &o., 872 
what is a beginning to demolish, id. 

RIVER, 

presumption of public zzaviga,blo river, 16 
a public Ijjghway, 644 
obstruction of, a public nuisance, 551 
'maliciously breaking down banks of, 668 
ROAD. See highway. 

ROBBERY, 

statute 7 Wm. 4 & I Viet c. 87, 877 
robbery attended with cutting or wounding, 878 
robbery attended with violence, &o., id. 
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BOBBEET— conUnued. 
simple robbery, 879 
evidence in cases of robbery, id. 
proof of tbe goods taken, id. 

must be in peaceable possession of prosecutor, id. 
proof of ownership, id, 
proof of the taking, 880 
felonious intent, id. 

bond fide claim, id. 
robbery not original intent, id. 
where several are concerned, 881 
after quarrel, 'id; 
from the person, id. 
in presence (rf the owner, 882 
against the will of the owner, 883 
proof of the violence, or putting in fear, id. 
degree of violence, id. 

under pretence of legal or rightful proceedings, 884 
proof of putting in fear, 885 
mode of ]iuttiug in fear, id, 
need not threat^ id. 
colour of purchase, &c., 886 
menaces and throats, id. 
degree of fear, 887 
of injury to the person, id. 
of injury to projierty, 888 
of injury to reputation, id. 
tlireateuing to accuse of an abominable crime, 889 
statute 7 Wm. 4 & 1 Viet. c. 87, s. 4, 894 
threat of imprisonment, 895 
putting in fear, must be before the taking, 897 
assault, with intent to rob, 898 

statute 7 Wm. 4 & 1 Viet. c. 87, s. 6, id. 
proof of the assault, id. 
proof of the intent to rob, 899 

BOOKS, 

stealing of, 620 
BOUT, 

what constitutes, 874 
BULK OF CUUBT, 
ofEce copy of, 193 


SAOEILEQE, 

statutes 7 & 8 Geo. 4, c. 29 and 5 & 6 Wm. 4, c. 81, 900 
proof of the building l)eing a church or chapel, id, 
dissenting chapel not within the act, 
proof of the stealing of the goods, 901 
what goods are within the act, id. 

SAILOBS. See SMiers and Sailors. 

SALVAGE, 

assaultiqg persons engaged in, 286 

SAVINGS BANKS, 

larcenies relating to, 633 
SCOLD, 

common scold, a nuisance, 782 
SCOTLAND, 

proof of marriage iu, 803 to 306 
SEA BANKS, 

maliciously breaking down, 663 
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SECONDARY EVIDENCE, 

wbea admissible in general, 8 
notice to produce, id. See Notvx to Ifrodwx. 
loss of documents, 12 
as to degrees of secondary endence, 18 
SECONDS, 

in duels, -when guilty of murdei*, 726 
SEDITION, 

Hinlawftil oatb to engage in seditious jrarjiose, 785 
seditious libels, 689 
SEISIN, 

preaumjTtion of seisin in fee, 16 
SELF-DEFENCE. See Justifiable Homicide. 

excuse in assault, 281 
BELF-MURDElt, 

inciting others to commit, 7'67 
SEPARATISTS, 

evidence by, 128 

may make atlirmation, id. 

SERVANT, 

may justify an aasault in defence of his master, 282, 750 
burglary in houses occupied by, 345 

whatarewithiuthe7&8(}eo. 4, as to embezzlement, 419. See Embesdemnt, 
with regard to his wages or payment, 422 
goods in possession of, must k' laid in master, in larceny, 680 
publication of libel by, 647, 648 
giving character of, no lil»el, 653 

may interime in defence of bis master’s person or property, 750 
SESSIONS, 

minute book of, effect of in evidence, 192 
SEVERANCE, 

of goods from possession of owner, necessary in larceny, 584 
SEWERS, 

goods belonging to commissioners of, how described in larceny, 632 
SHEEP, 

stealing of, 358 

killing with intent, Ac., 360 

maiming of, id. 

SHERIFF, 

liable for an escape, snffered by his bailiff^ jfitcwc, 440 
power to suppress riots, 869 
under riot act, 870 

SHIP, ^ 

setting firo to, with intent to murder, 275 
with intent to destroy, id. 
burning, destroying king’s ships, 276 
ships, Ac., in the port of London, 277 

assault upon officers endeavouring to save shipwrecked property, 286 
captain forcing men on shore abroad, 664 
captain, larceny by, 585 

Bt^ug from, in any port, river, canal, Ac,, 617 
from vessels in distress, id. 

wrecked property fenmd in possesmon, 618 
malicious iujuiies relating to,'*666 

destroying with intent to defiraud, id. 
damaging otherwise than by fire, id. 
exhibiting false lights to bring ahips into danger, id. 
cutting away buoys, Ac,, 667 
receiving anchors, Ac., weighed up, 608 
piracy by master or mariners, 818, 819 
impeding persons endeavouring to escape firom wrecks, 775 
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SHOOTING, u, 

with intent to mnxder, stat. 7 Wm. 4 & 1 Viet. c. 85, 760, 763 
with intent to do some grievons bodily harm, &c., 760 
prindpalB,—^aiding and abetting, 767 
SHOr, 

dcmoliBbin^of, 872 

breaking and entering and stealing in, 902 
SIGNATURE, 

of priHoner to examination, 58 
by witness making deposition, 69 ^ , 

want of, to promissory note, prevents the case being foi^ery, 485, 503 
SLAVES, 

conveying of, &c., piracy, 819 
SMUGGLING, 

assjHilt upon officers, endeavouring to prevent, 287 
statute 8 & 9 Viet. c. 87, 904 ^ 

proof of assembling armed to assist in, id. 
proof of being assembled together, 906 
proof of being armed with offensive weapons, id. 
proof of shooting at a boat belonging to the navy, &c., id. 
proof of being in company with others having prohibited goo<i^ 906 
service of indictment in certain cases, and entering plea for piisouer, id. 
presumptions on proceedings under the 8 & 9 Viet, c. 87, 907 
limitation of pinsecutious, id. 
venue, 908 
SODOMY, 

statute 9 Qco. 4, c. 30, 909 
proof of the offence, id, 

SOLDIERS AND SAILORS. See Greenmch Hospital. 
false peraonalion of, 447 
forgeries relating to, 631 
SOUTH SEA COMPANY, 

embezzlement by officers of, 432 
SPORT, 

death ensuing in course of, when manslaughter, 701 

SPRING GUNS, 

statute 7 S Geo. 4, c. 18, 910 
STABBING, 

proof of, under stat. 7 Wm, 4 & 1 Viet. c. 85, 761, 765 
nature of the instrument, 766, 766 

STACKS, 

setting fire to, 272 

STAGE COACH, 

goods stolen from, on journey, 246. See Jomney. 

STAMPS, 

not uecessary in criminal proceedings, 203 
venue in indictments fur offences relating to, 250 
forgery of unstamped instruments, 484 
counterfeit, vending of, 485 
forgery of, in general, 527 

stat. 52 Geo. 3, o. 143, id. 

56 Geo. 3, c. 184, id. • 

8 & 4 Wm. 4, c. 97, vending and having counterfeit stamps in 
possession, 528 

proof of transposing stamp, 629 
proof of the intent^ 530 
variance, id. 

STATE, 

matters o:^ privileged from disclosaie, 185 
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STATUTE, 

proof of, 188 

private act, fd. ‘ 

eilect of recital in, id. 
roads matle by authority of, 554, 655 

iuL-losure tmder, does not render party liable to repair, 555 
STEALING. See Larceny, 

in dwt'lling'bouse'to the value of 5Z., 411 
any person being put in bodily tear, 415 
in a bnilding within the curtilage, 41t> 
in a shop, bU'-i 
from the person, 695 
from vessels in port, &c., Ciy 
distinction between stealing and receiving, 855 
in a ohiu'ch, 900 
STEAM-ENGINE, 

used in mine, malicionsiy damaging, 662 
death caused by, 700 

regulations rcsi>ecting, when nuisances, 77S 
STEAM-VESSEL, 

when captain guilty of manslaughter, 700 
STOCK. See Funds. 

STORES, 

naval or military, embezzling, 437 
STRANGLE, 

attempt to, 761 
„ STRAW, 

setting fire to stack of, 272 

construction of the word, 273 

STREET, 

nuisances in, 550. See lliylmays. 

SUBJECTION 

to ]>owcr of others. Sec Coercion. 

SUBrOSNA, 

to compel the attendance of witnesses, 110 
whence issued, id. 
duces tecumy effect of. 111 
how served, id. 

‘where witness is in different part of the United Kingdom, id. 
for prisoner, 112 

consequences of neglect to obey, id. 

SUBORNATION (3f PEIUURY, 
proof of the incitement, 816 
proof of the taking of the false oath, id. 

SUFFOCATE, 

attempt to, 761 ^ 

SUNDAY, 

process cannot be served on, 743 
SURGEON, 

liable for mala praxis, 704, 7017 
SURPLUSAGE, 

what descriptive averments may be rejected as, 99 
in stating addition to name of<prose(sntor, 102 
in use of ^ords not used by statute, 486 
means of wounding, on indictment for maliciouB injury, 761 
SURROGATE, 

proof of acting as, 793 
false oath before, not peijury, 796 
SUSPICION, 

of felony, arresting on, 729 

justification of viokuce in defwoe of dwdling-honse^ 761 
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SWANS, 

stealing of, 620 ^ 

SWINDLING. See Cheamig, False Pretences. 


TACKLE. See Machinery. 

TAKING, 

ill larceny, 575. See Larceny, 
iui)iraey, 821 
in roblwry, 883 
TALLY, 

larceny of, 614 
TENANTS IN COMMON, 
no larceny by, 626 
projrtjrty of, liow laitL iFL, 

TENOlt, 

effect of tbe word, 495, 805 *■ 

TERMINI 

of highways, proof of, 649 
TERRIER, 

ancient, proof of, 199 
THOROUGHFARE, 

whether it can bo a highway, 646 
THREATS, 

under, confession inadmissible, 38 

must priiceod from person having power, 88, 47 
what amounts to a threat, id. 
innst have n fcrence to a temporal object, 40 
where the inducement held to have ceased, 43 
where lield not to have ceased, 44 
evidence of other threats by prisoner, 93 
evidence of handwriting to threatening letter, 202 
comiielling a person Ity, to hill himselfi murder, 690 , 

of acensiug person oJ‘ unnatural practices, when sufiScient to make such a 
jmlting in fear constitute rohboiy, 888 to 898 
threaU'ning to accuse of an abominable crime, statute 7 Wm. 4 & 1 Viet, 
c. 87, s. 4, 814 

demandiug money with menaces, 911 

Statute 7 Wm. 4 & 1 Viet. c. 87, B.7,id. 
proof of the demand, id. 
proof of the threat or force, 912 
proof of the intent, id. 
proof of the thing demanded, id. 
threatening letters—demanding money, &c., 913 
statute 7 & 8 Geo. 4, c. 29, id. 

^ proof of the sending or deRvering of the letter, 914 

2 )roof of the nature of the letter or writing,—^the demand, 916 
proof of the thing demanded, 916 
accusing of murder, &c., 917 
statute 4 Geo. 4, c. 54, id. 
proof of the sending of the letter, 918 
proof of the letter threatening to kill or murder, id. 
accusing of infamous crimes, &c., 920 • 
statute 7 & 8 Geo. 4, c. 29, id. 
proof of the accusing, 921 
proof of the mature of the accusation, id, 
proof of the view or intent, id. 
jiroof of the thing intended to be extorted, id. 
statute 10 & 11 Viet. c. 66, 922 
THRESHING MACHINES, 
malicious injuries to, 669 
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TIME, 

variance in averments as to, 102 
TOLLS, 

effect of, with regard to repairs of bridges, 820 
maliciously destroying tolLhouse, 664 
TOOLS, 

coining tools, offences relating to, 883 
.conveying to prisoner, to assist escape, 696 
TOWINO PATH, 

a public highway, 544 
TOWNSHIP, 

may be liable to repair a bridge, 320, 321 
evidence in defence by, 824 
may be liable to rcjiair a highway, 556 
former convictions against, when evidence of liability, 5 59 
TBADE, 

conspiracies affecting, 892 

to injure an individual in bis trade, 396 
forgeries affecting, 581 
what trades are a nuisance, 776, 778 
with pirates, 819 
TRADING, 

proof of, 290 
TEANSPOKTATION, 
returning from, 923 

punishment fur, 924 

^ penal servitude, substituted for, 956 
reward to prosecutor, ul, 

TRAP-DOOR, 

opening of % breaking, in burglary, 328 
TRAVERSE, 

abolished, 217, 955 
TREASON, 

hearsay, when admissible, 23 
depositions under statute not admissible in, 67 
proof of overt act not laid in indictment, 79 
acts and declarations of traitors, when admissible, 84 
collateral declarations of prisoner, when admissible, 93 
whether wife a competent witness, 143 
TREES, 

malicious injuries to, 664 

■above the value of in parks, &c., id. 

Above the value of Is. elsewhere, 665 
plants, &c., in. gardens, id. 

TRESPASS, 

conspiracy to commit, not indictable, 396 
goods taken by, not larceny, 678 

degi'ee of violence justifiable in resisting a trospasser, 754 

TRIAL, 

postponement of, to instruct infant witness, 121 
but not an adult, id, 
refusal to plead at, 215 
plea of not guilty puts party (gi, 218 
postponing^ 217 

at assizes of, indictment found at sessions, 230 
partial, change of venue on account oi^ 230, 251 
TURNPIKES, 

goods belonging to trustees oi^ how described in larceny, 632 
maliciously throwing down gate^ &o., 664 
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UNDEEWOOD, 

malicioasly destroying, 664 

UNDEEWRITEBK, 

destroying ships with intent to defraud, 666 
UNKNOWN, 

statement ipf stealing goods of a person unknown, 630 
murder of child whose name is unknown, 685 
statement of receiving goods from persons unknown, 852 
UNLAWFUL ASSEMULY, 
what (ionstitutes, 874 
UNLAWFUL COMBINATIONS, 893 
UNLAWFULLY WOUNDING, 287 
UNNATURAL PRACTICES. See Sodomy. 

tin-cat to accuse of, a sufficient putting in fear in robbery, 888 to 897 
UTTERING, 

counterfeit coin, 375 
simple uttering, 376 
compound offence, 377 
what makes a joint uttering, id. 
forged iiistniments, 487 

disposing, or putting off, 488 
what constitutes jwiucipals in, 495 


VALUABLE SECURITY, 

what comprised under the term, 614 

paid re-issuable bankers’ notes, whether, 616 

incomplete bill not a valuable security, id. 

VALUE, 

proof of, in indictments in general, 105 
, in prosecution against bankrupt for concealing his effects, 295 
proof of value of goods, in stealing in dwelling-house, above 61., 412 
of the thing stolen, in larceny, 623 
in robbery, 879 
VARIANCE. See luue. 

in divisible averments, 96, et mg. 
in descriptive averments, 99, et seq. 
in averments !is to time, 102 
08 to plac«, 103 
as to value, 105 
amendment of, 106, 107 
in arson, 266 

in statement of intent, in burglary, 352 
in proof of putting off connteifeffc coin, 378 
in statement of ownership of dwelling-house, 415 
, in statement of forging, 487 
of forged instrument, 493 
in transposing stamp, 530 
in indictment for night poaching, 537, 538 
in statement of highway, 549 
in statement of m^e of killing in murder, 695 
in statement of authority to administer oath, 795 

in statement of substance of matter sworn, 799, 800 
in introductory averments in perjury, 805 
VEGETABLES, 

in gardens, malicious injuries to, 665 
VENUE, 

in case of trial of accessaries before the ffiot, 209 
after the fact,' 211 
14 & 16 Viet. c. 100, 8. 23, 244 

need not be stat^ in body of indictmeut) id. 
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TENTJE— continued. 

offence^ committed on boundaries of counties, or partly in one county and 
partly in another, 245 

ofences'committed in detached parts of counties, id. ‘ 

offences committed on liersoiis or projierty • in coaches -^mplcryod on 
journeys, or vessels on inland navigation, 246 
offcnc(js committed in the county of a city, or town corporate, id. 
^ffcnces committed at sea, or within the admiralty jurisdiction, 247. 
Offences against etcise, customs, stamps, &c., 250 
venue and jurisdiction of Central Criminal Court, 250 
want of proper venue, when cured, 251 , 

effect of total omission of, 252 
^ change ofj id. 
in bigamy, 312 
in not repairing bridges, 324 
in challenging to fight, 363 
in coining, 385 
in conspiracy, 404 
in escjipe, 439 
in forgery, 497 
in Ifirceny C34 
in libel, 651 

in murder, abroad, and at sea, 682 
in perjury, 798 
in piracy, 822 

in receiving stolen goods, 863 
in prosecutions respecting smuggling, 908 
'7ERD1CT, 

proof of, 193 
VESSEL. See Ship. 

VIOLENCE, 

proof of, in case of forcible entry, 469 
proof of, in case of riot, 868 
inoofof, in robbery, 878, 883 
VOIEE DIEE, 

examination on, 157 
VOLUNTARY ESCAPE, 
proof of, 440 
VOTER, 

of parliament, steahng by officers of post-office, 824 


WAGES: ' , 

assault, in pursuance of conspiracy to raise wages, 288 
conspiracies to raise, 393 
WALLS, 

breaking of, in burglary, 331 
WAREHOUSE, 

demolLshiug of, 872 
breaking and stealing in, 902 
WABEHOUSED GOODS, 
embezzling, 437 
WABEHOUSBMAN, 
larceny by, 587 
WABRANT, 

for payment of money, forgery of, 602, et »eg. 
stealing 614 

when peace officer or private person may arrest without warrant, 729, 
et teg, 

proof of, 786 
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W AREAN^— continued. 

regularhy of, 736 ‘ . 

blank warrants, 737 

whether neaessary, before breaking open enter door to sqppteM an 
affray, 7^3 , 

of attornoar. ^>00 Power of Attorney. 

warranty;' 

when it amonnts to a false pretence, 464 

WARREN, 

taking ur killing hares, &c., in, 636 

WASHERWOMAN, 

_proiiei-ly may be laid in, in larceny, 627 

WEAPON: 

uses of deadly weai>on, in cases of mutual combat^ 722, ci scq. 
in other cases, 754 

against trespassers, ill. 
offensive, what shall be deemed, 540 
WEIGHTS AND MEA^^URES, 
false, cheating by, 365 
WIFE. Eeo llmbaud and W^e. 

competency of, as a witne * 141, et eeq. Sec Wifnns. 
not g\iilty of arson by setting fire to lior hnslxind’s house, 272 
justification by, in assault, defence of her husband, 282 
w'hcn competent witness in bigamy, 144, 2l>8 
occu])atioii by, occupation of Jier Jinsband, in burglar3||342 
cannot l)e convicted of stealing in a dwelling-house, in the house of her 
husband, 4U5 

may be convicted of forcible entry on husband’s premises, 471 
taking goods of her husband, not larceny, 583 
goods .stolen from, must be laid as husband’s property, 680 
indictable for keeping a gamuig-honsc, 780 

or bawdy-bou.se, 7v81 . 

witness agiiiust husbiind, in rap(!, 141 

carnal knowletige of, by a man protending to be the husband, not* a 
rape? 84t) 

liability of, on indicstment for receiving, 859 
coercion o4 by husband, 940 
WILL, 

proof of, not by parol, 2 
forgery of, at common law, 474 

forgery, though party be alive, 482 
of land, with two witnesses only, 487 
in general, 600 

probate not couclusive proof of validity, id, 
destroying or concealing, 613 
WINDOWS, 

bieaking of, in burglary, 330 
entry tbmugb, in burglary, 333 
when peace-otiicei's justified in breaMng through, 743 
WITNESS, ^ 

depositions, evidence to contradict, 73 
* the number of witnesses requisite, 109 
mode of compelling the attendance of, id. 
by recognizance, id, 
by Bubpmna, 310 

mode by habeae corpus ad testificemdum, 112 
neglect to obey subpoena, 113 
remuneration of, 114 

witness bound to answer, without tender of expenses, 16 
protection of, 117 

attendance of witnesses before justices, out of seuious, 118 
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WITNESS— continued. 

attendance of, before courts martial, 118 

attendance and expenses of medical witnesses, &o., on inquests, id. 
inconipotcncy of, from want of understanding, 120 
infants, id,, 

instruction of, 121 
deaf and dumb, 122 
idiots and lunatics, id, . 

incompetency, from want of religious principle, 124 
general rules, id. 
form of tbe oath, 125 
questions as to religious lielief, 127 
quakers and moravians, &c,, id, 
separatists, 128 
persons excommunicated, id. 
incompetency from infamy, 129 

abolished by tlie 0 & 7 Viet. c. 85, id. 

W'hat crimes disqualified, 130 

in wliat manner the con-viction must have been i>rovcd, ISl 
competency, how restored, id. 

hy suffering the punishmenf^ id. 
by ]mrdon, 132 
by reversal of judgment, id. 
incompetency from interest, 134 

also alwliAd by tbe 6 & 7 Viet. c. 85, id. 
nature of the interest in general, id. 
rewards, id. 

■wager, 135 

prosecutor, wlicn competent, id. 
informers, when competent, 137 
inhabitants, when com]>etcnt, 188 
, bail, incompetent, 140 
interest, how I'eraovtd, id. 
incompetency—h\jsb/ind and wife, 141 
general rule, id. 

lawful husband and wife, only extends to, 142 
evidence of either admissible in collater^ proceedings, although it 
tends te eriminato the other, id. 
cases whore husband or wife has been held incompetent, 143 
cases of personal violence, 144 
admissiblity of accomplices, l47 
accomplices in general, id. 
jpriucipai felon, J 48 

accomplice, when competent, for prisoner, id. 

I)romisc of pardon, id. 
effect of accomplice's evidence, id. 
confirmation, 149 
by whom, 151 

situation of accomplice, when called as a witness, id. 
examination of, 154 

ordering witnesses out of the court, id. 

calling all witnesses whose names are on the indictment, &;e., 155 
calling all parties present at any transaction giving rise to a charge 
of hqmicide, 155 

recalling and questioning witnesses by the court, 156 
evidence cannot be taken in felony by consent, but in misde* 
meaner it may, 156 

at what time objection to competency must be taken, id. 
voire dire, 157 
examination iu chiei^ 158 
crosa-examinai^n, 159 
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WITNESS— contintied. 

examination ot—cmtimied. 
re-examination, 160 

memorandum to refresh witness’s memory, 161 
(^estions subjecting witness to u civil suit, id. 

<to a forfeiture, 162 
to penalties or punishment, id. 
whether they maybe put, 163 
oonacquences of answering, 164 
consequences of not answering, 165 
objection must be taken by witness himself, id. 
whether a witness is bound to answer questions tending to 
degrade, id. 

evidence of general character, 168 
when a party may contradict liis own witness, id. 
examination as to belief, 169 
examination as to ojunion, 170 
cre(iit of, how impeached and supported, 172 

impeached by irrelevant questions on cross-examination, id. 

by relevant qucslioiiB—eontriwliction by otlior witnesses, 173 
I)Toof of former declarations in support of credit of witnesses, 175 
privileged communications, 177 

general rule, id. , “S* 

what persons arc privileged,—^j)rofessioual advisers, id. 
what matters arc jirivilegcd, 179 •'* 

producliion of deeds, &,c., id. 

what urntto-s are not juivileged—matters of fact, 180 

attorney, party to trausitetions, 181 

what other [jcrsons arc privileged—grand jurors, 183 

matters Iwfure grand jury, id. 

judges and jurors, id. 

what other matters are privilegsxl —disclosures by inO .^ers, 
• &c., 184 

to whom, id. 

official communications, 185 
mattera of state, id. 

where oath of officer has been taken to divulge, 186 
attesting witness, 200 
when waived, id. 

cn)SR-examinatiou of, as to deposition before the committing magis- 
trate, 224 

endeavouring to persumle frim giving evidence, 658 
number required in perjury, 809 

competency and credibility 0 ^ in rape, 848 
WOOLLEN OOODS. See Manufacture 
WOELS, 

not a sufficient provocation in homicide, 711 
WORKMEN, 

assaults and violence by, 288 . 
conspiracies by, to raise wages, 393 
negligence of, when amounting to manslaughter, 698 
yOFND, 

construction of the word in stat. 7*it 8 Oeo. 4, c. 30, s. 16 (wound¬ 
ing cattle), 361 

death caused by wounding, when it amounts to murder, 692, et $eq. 
proof of wounding, under the 7 Wm. 4 & 1 Viet. e. 85, 761, 766 
construction of the word “ wmund ” in that statute, id. 
instrument used immateiial, id, 

must be given with some instrtunent, 767 
instrument need not be stated, id, 
wonnd must have been given by prisoner, id. 
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WOUNDING, 

unlawfully, under 14 & 15 Viet. c. 19, s. 4, 286 
WEECKS, 

stealing from, 617 

imj[>edlug persons endeuYonring to escape from, 775 
WKIT, 

proof of^ 194 

WEITTEN INSTEUMENTS. See Parul. 
contents of, cannot be proved by parol, 2 
. T,\bat cases arc not within this rule, 3 

appoiptmeuts of persons acting in a x>ublic cax)acity, 7 
larceny of, 612. 


THE END. 
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